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VI  THE 


Court  of  KINGS  BENCH, 


IX 


Michaelmas  Term^ 

In  the  Thirty-third  Year  of  the  Reign  of  Georgf  Itt. 


DaKICL  against  WiLSOX.  trednttiau^ 

^  ^0v.  7th. 

rj  an  action  of  trespass  for  an  assault  committed  by  an  e)cctse  a  a  exciie 
officer,  the  question  was,  whether  he  was  entitled  to  a  jJ[j^i*JIJ\j, 
month^s  notice  before  the  bringing  of  the  action,  by  the  23  G.  3.  no**^?  "«- 
c.  70.  s.  SO.  which  enacts,  ^^  that  no  writ  shall  be  sued  out  c.7oT«.  so/ 
^^  against,  nor  process  served  on,  any  officer  of  excise,  for  any  action  !»" 
"  thing  done  in  the  execu/ion,  or  by  reason,  of  his  office,  until  after  ^r^"n^*j*|,|„ 
^' a  month^s  notice  in  writing."    No  notice  was  given  in  this  for  an  act 
case,  and  it  was  contended  that  it  was  not  necessary  under  the  raoied  by 
ciixumstances,  the  defeudant,  at  the  time  of  the  assault,  not  being  capacity|\f 
in  the  execution  of  his  office.  As  to  which  it  appeared  that  the  de-  Ij^^/J^' 
fendant,  just  before  the  assalilt  in  question,  had  been  in  pursuit  tnppnsrd 
of  some  smugglers,  and  bad,  after  a  violent  struggle  with  them  of  hisdnty, 
in  which  he  bad  been  severely  beaten,  taken  some  ruA  goods,  uMuUinKof 
but  the  smu££lers  themselves  had  retired ;  in  about  five  minutes  *"  *"!!1~'"* 

o**  ^  '  person 

after,  the  plaintiff,  who  had  in  truth  no  concern  with  the  smug-  ^viiom  be 
glers,  or  with  any  smuggled  goods,  passed  by  the  defendant  with  be  u  imu<* 
sometbiDg  upon  his  back,  and  being  unknown  to  the  defendant,  f^yJSTik 
and  suspected. by  him  to  be  one  of  the  gang  of  smugglers,  "^j|^^ 
was  ordered  to  deliver  what  he  was  carrying ;  he  answered 
that  he  had  nothing  to    deliver,    being  only  a  fisherman  ; 
Vol.  V*  B  whereupon 
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ivhereupon  the  defendant  assaulted  and  struck  him.  At  tde  trial 
at  Hereford^  Perryn^  B.  was  of  opinion  that  the  casie  fell  within 
the  meaning;  of  (he  statute  requiring  notice,  and  for  want  of  it 
nonsuited  the  plaintiflT. 

Lei/cfster  moved  to  set  aside  the  nonsuit,  on  the  ground  that 
the  assault  could  not  be  said  to  have  been  committed  in  the  exe** 
cution  of  the  defendant's  office^  His  mistake,  in  supposing  the 
plaintiff  to  be  a  smuggler,  could  not  alter  the  case  in  his  favour, 
or  entitle  him  to  the  indulgence  of  the  statute,  if  it  tuiiied  out 
that  he  was  altogether  in  the  wrong.  The  Legislature  only  in- 
tended to  protect  such  officers  as  in  the  manifest  exercise  of  their 
office  were  guilty  of  Home  excess  or  irregularity  in  the  manner 
of  doing  it,  but  not  in  the  subject  matter  itself.  In  the  present 
instance,  the  defendant  acted  entirely  out  of  the  scope  of  his 
authority,  and  therefore  neither  came  within  the  words  nor 
meaning  of  the  act. 

Per  Curiam.  The  act  was  clearly  intended  to  protect  such 
officers,  as,  acting  in  the  bond  fide  discharge  of  their  duty, 
were  inadvertently  guilty  of  excesses  beyond  the  strict  line  of 
their  duty.  Here,  an  affray  had  just  taken  place  with  some 
smugglers,  when  tlie  plaintiff  passed  by  under  circumstances  of 
suspicion  ;  be  refused  to  stand  search  ;  and  though  the  defend- 
ant's conduct  thereupon  was  perhaps  too  hasty,  yet  it  mani- 
festly appears  that  he  acted  in  the  supposed  execution  of  his 
office,  however  illegally ;  and  that  is  sufficient  to  bring  the 
case  within  the  protection  of  the  statute^ 

Rule  refused. 


Sahirdfi/^ 
y<m.  lOdi. 

Plea  (tn 

that  an  an- 
cient m«- 


DuNSTAN  against  Tresideii  and  Another. 

TRESPASS  for  breaking  and  entering  the  plaintiff's 
close.  Plea,  that  Polhigey-'Moor  (the  locus  in  quo)  was 
parcel  of  the  manor  of  Hektone  m  Kenier^  of  which  the  Prince 
32?rr«  if  ^^  Watcs  was  seised,  &c.  That  an  ancient  messuage,  and  divers, 
i«nd  were  |o  ^\{  (wetve  acres  of  land  with  tlie  appurtenances,  are  and 
naMyporcd  from  time  whereof,  &c.  were  parcel,  and  a  customary  tenement 
tvmury  tr-  of  tiie  Said  manor,  and  demised  and  demisable  by  copy  of  court 
IhTmiLSJ  '■<^"'  *c.  That  there  is  a  custom  within  the  manor,  « that  from 
ih  ^h  **^  "  *""^  immemorial  all  and  every  the  customary  tenants  of  the 

Is  a  custom  in  the  manor  **  that  from  time  whereof,  he.  the  cnstomarY  tenant  of  the  mid  costo- 
**  mary  tenement  for  all  the  tUne  aforesaid  has  had  vi^^bt  uf  commony"^'  &c.  Replication,  travers- 
ing the  cnitom.  On  such  plead  in}^  the  plain  tiff*  may  prove  that  the  iftestoage  was  built  within  99 
K'eaiiy  and  not  apon  the  icite  of  an  ancient  boufe. 

<^  aforesaid 
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^^  aforesaid  customary  tenement  with  the  appurtenances  for  all     1792. 
*'  the  tim^  aforesaid  have  had  and  used,  &c.  right  of  common  in 


'  and  upon  the  said  close  in  which,  &c.  for  all  his  and  their  com-    ^^^JSl^^ 
"  monahle  cattle  levant  and  couchant  in  and  upon  the  said  cus-  Tkwid»». 
"  tomary  tenement  \vith  the  appurtenances,  &c.  and  also  com-  a>        /  ,  ^ 
"  roon  of  turbary,  Set. ;"  and  then  a  title  was  deduced  from  the  ^y;:^  „ 
Jord  of  the  manor  to  the  defendant.    The  replication  traversed //*  /4  a^j'- 
the  custom.  On  the  trial  at  the  lasiBodmin  assizes,  before  Wilson^ 
J.,  the  plaintiff  proved  that  the  tenement  was  built  within  the 
last  twenty  years,  and  was  not  built  upon  the  scite  of  any  ancient 
mes8U8g6  ;  to  this  evidence  the  defendant's  counsel  objected,  in- 
sisting that  tbe^  antiquity  of  the  messuage  was  admitted  by  the 
replication,  which  only  traversed  the  custom.    But  the  learned 
judge,  being  of  opinion  that  the  antiquity  of  the  messuage  also 
formed  a  part  of  the  custom  and  was  involved  in  the  issue  there- 
upon in  the  manner  in  which  it  was  pleaded,  received  the  evi- 
dence, and  the  plaintiff  obtained  a  verdict. 

DiWipier  now  renewed  the  objection,  and  rnoved  (o  set  aside 
that  verdict;  on  the  authority  of  a  case  in  Dj/.  183.  «r.,  where 
ID  replevin  the  taking  was  alleged  to  be  in  Kelstornfj/ng  ;  to 
which  the  defendant,  in  his  avowry,  said  that  the  said  place 
contained  SOO  acres  of  land,  which  were  part  and  parcel  of  the 
manor  of  Kelstorn^  (without  saying  in  what  county  the  manor 
lay,)  and  which  manor  was  the  soil  and  freehold  of  the  defend- 
ant ;  to  this  the  plaintiff,  in  his  plea  in  bar,  said  that  the  said 
place  was  parcel  of  the  manor  of  K.  in  K.  aforesaid,  to  which 
he  claimed  title ;  traversing  that  the  said  manor  ofK,  tinde,  &c. 
was  the  soil  and  freehold  of  Ihe  defendant.  Upon  the  trial  of 
this  issue  the  plaintiff  offered  in  evidence  that  the  defendant 
had  no  manor  of  JT.,  and  therefore  that  the  said  place  o(  SOQ 
acres  was  not  parcel,  &c. ;  but  it  was  ruled  at  Nisi  PHuf,  and 
afterwards  in  bank,  that  this  evidence  was  repugnant  to  the  tra- 
verse, by  which  it  was  confessed  that  K.  was  a  manor,  and  not 
the  same  manor  of  which  the  plaintiff  spoke  in  Im  plea  in  bar. 
And  he  observed  that  the  same  answer  might  be  given  to  the 
evidence  in  this  ease,  there  being  a  substantive  averment  in  the 
plea  that  this  was  an  ancient  messuage,  which  was  admitted  by 
the  replication.    But 

The  Court  thought  that  the  opinion  delivered  by  the  judge  at 
the  trial  was  right,  for  that  the  evidence  disproved  the  custom 
which  was  traversed;  and  tbejr  * 

Refused  the  rule. 
B2 
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A'iTiOil  C60KR,  Clerk,  tfi^aiMi  LoxwT. 

for^asTsmT  nF^'B  was?  an  action  for  use  and  occupatioci;  tried- upon 
ocmpatioo  Ml  the  last  Northern  circuit  before  Lord  JTriryoii^  The  for<* 
cumbrn?'  mer  incumbent  liad  let  some  of  the  globe  lands  to-the  defendant, 
llSlt'of^tiit  vho  had  continued  tenant  to  the  present  ineumbent,  the  plains- 
il^i^'  tiff,  and  had  paid  bim  half  a  year's  rent  for  the. same.  This 
paid  him  actton  being  brouglit  for  some  arrears  of /rent,  the  defendaat  of* 
SSradut  fered  togive  eridenceof  the  plaintiff's hacinp^  beenniraoniacally. 
^"Hr^Vflf  presented,  of  which  the  defendant  was  stated  to  bo  ignorant 
•^^^■J  when  he  paid  the  former  reW :  but  Lord  Xenyon  refused  to  re- 
tinnoftbe  coivo  it,  being  of  Opinion  that  the  case  fell  within  the  common 
SrSr"  to  '°  rule,  (hat  a  tenant  should  not  be  permitted  to  impeach  his  land* 
aviMd  bit  j^pj.g  Ij^j^  *^  g^  action  for  use  and  occupation.  There  was  a 
Lw  ^Mar   v®''^'^*  accordingly  for  the  plaintiff. 

38.]  CocktUy  Serjt.  now  moved,  and  ErskineanAChambre  supported 

the  motion,  for  a. rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  had.  They  grounded  their  arguments 
upon  the  maliifest  policy  of  the  31  Eiiz.c.  6.  for  preventing^ 
simony  ;  whereby  every  adnussion,  institution,  and  indoctioD, 
upon  a  simoniacal  presentation  is  declared  utterly  void^  frustrate^ 
and  of  none  effect  in  taw*  The  objeetof  the  statute  thereibre 
clearly  was  to  avoid  the  preferment  ab  initio,  and  consequently 
all  acts  done  by  the  incumbent.  Now  that  cannot  be  said  to 
be  done,  if  he  can  enjoy  the  fruits  of  the  living  by  receiving 
rent.  And  if  this  objection  of  tenancy  were  held  to  bean 
estoppel,  the  whole  intent  of  the  statute  would  be  frustrated  by 
the  ignorance  of  a  tenant  contracting  with  tlie  incumbent 
without  notice  of  his  simoniaeal  presentation.  However  there- 
fore the  policy  of  the  law  may  estop  the  tenant  to  question  the 
title  of  a  landlord  in  this  form  of  action  in  general,  yet  the 
superior  policy  of  this  statute,^  affecting  the  interest  of  the  com- 
munity at  large,  will  remove  the  estoppel  in  this  particular  in- 
stance. And  this  argument  holds  in  other  cases  depending  upon 
public  policy.  Generally  speaking,  a  man  ought  not  to  be  suf- 
fered to  object  to  the  illegality  of  a  contract  into  which  he 
has  solemnly  entered;  yet  that  is  allowed  in  cases  of  usury, 
illegal  insurances,  smuggling  contracts,  and  the  like ;  beoauae 
the  public  interest  is  taken  to  be  concerned  in  the  exposure  and 
avoidance  of  such  contracts.  In  all  such  cases  the  rule  of  private 

convenience 
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eonvenience  and  good  iliitb,  ivhicl)  should  bind  men  to  the     1791?. 
observance  of  all  engagements  freely  and  knowingly  entered  — -— - 
into  by  them,  must  yield  to  the  more  powerfdl  necessity  of     ^^f/ 
public  policy ;   and  that  policy  js  at  least  as  evident  in  cases    l^"^^* 
of  simony  as  in  any  of  the  othi^r  instances  alluded  to.    And 
it  was  held  in  a  case  in  Hobart    that  (^x)  a  party,  who  is  sued 
for  tithes,  may  shew  that  the  parson  was  simoniacaliy  pre* 
sented. 

Lord  Kenton,  Ch.  J.--Conforming  to  the  uniform  deci- 
Rjons  in  all  the  cases  upon  this  subject,  I  ruled  at  the  trial, 
and  continue  to  entertain  the  same  opinion,  that  in  on  action 
for  use  and  occupation  it  ought  not  to  be  permitted  to  a 
tenant,  who  occupies  land  by  the  licence  of  aiioihery  to  call 
upon  that  other  to  shew  the  title  under  which  he  let  the 
land.  This  is  not  a  mere  technical  rule,  but  is  founded  in 
public  convenience  and  policy.  And  the  only  question  here 
IS). whether  that  rule  shall  still. prevail :  if  it  do,  it  applies  • 
equally  strong  to  the  present  case  as  to  all  others.  Here  the 
defendant,  who  occupied  the  land,  did  so  by  the  permission 
of  the  plaintiff,  and  then  refused  to  pay  his  rent  under  an 
idea  that  be  might  contest  the  plaintiff*!  right;  but  the 
plaintiff  could  not  be  supposed  to  come  to  trial  prepared  to 
meet  such  a  defence  and  to  make  out  his  title ;  such  an 
action  as  the  present  does  not  involve  the  question  of  title. 
This  differs  from  the  cases  of  usury  and  smuggling  alluded 
to  at  the  bar;  for  there  the  contracts  themselves  are  founded 
in  fraud. 

BoLLER,  J.  declined  giving  any  opinion,  being  connected 
with  one  of  the  parties. 

Grose,  J. — ^It  has  been  said  that  the  rule  of  not  giving 
in  evidence  nil  haluH  in  tenemtntis  in  an  action  for  UFe  and 
occupation  is  a  technical  rule :  but,  in  my  opinion,  no  rule  is 
better  fonnded  in  justice  and  policy  than  this.  The  general 
rule  is  admitted  that  in  such  an  action  as  this  the  tenant 
cannot  dispute  the  landlord's  title;  and  no  exception  to  it 
}kas  been  shewn  applicable  to  this  case. 

Rule  refused  (b). 

(«}  |70ft.  168.     .  <»)  Viie  BUiki  t.  FczHr,  pwst.  8  iwl. 
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Pearson  and  Others,    Assignees  of   Scott,   against 
Henry,  Administrator  of  Henrt. 

A  RULE  was  obtained  in  the  last  term  to  shew  cause  why 
the  nonsuit  in  this  case  should  not  be  set  aside,  and  a 
new  trial  awarded.  It  was  an  action  of  assumpsii  for  goods 
sold  and  delivered  to  the  defendant's  intestate,  and  the  com- 
mon money  counts;  to  which  there  was  a  plea  of  plene  ad' 
fninistravit  alone.  At  the  trial  before  Lord  Kenyorij  the 
plaintiffs,  in  order  to  prove  assets  in  the  defendant's  hands, 
gave  in  evidence  a  submission  to  an  award  by  him,  as  ad- 
ministrator, -  between  these  parties,  and  the  award,  whereby 
the  sum  of  2014/.  was  awarded  to  be  due  from  the  intestate's 
to  the  bankrupts  estate,  without  saying  by  whom  it  was  to 
be  paid;  but  the  arbitrators  directed  that  the  defendant 
should  pay  13/.,  being  half  of  the  expences  of  the  arbitra- 
tion. The  plaintiffs  also  offered  a  witnei«s  to  prove  that  when 
the  defendant  entered  into  the  arbitration  bond,  he  had 
expressly  undertaken  to  pay  whatever  might  be  found  owing 
from  the  intestate,  who  was  his  son,  to  the  plaintifii). 

Lord  Kenton  rejected  that  testimony;  and  also  thought 
that  there  was  no  evidence  to  charge  the  defendant  with 
assets,  and  therefore  nonsuited  the  plaintiff. 

^rskine  and  Kj/d  now  shewed  cause ;  contending  that  as 
the  arbitrators  had  not  awarded  the  sum  found  to  be  due  from 
the  intfsstate's  estate  to  be  paid  by  the  administrator,  nor 
bad  found  any  assets  in  his  hands  out  of  which  such  pay- 
ment was  to  be  made,  the  court  could  not  presume  assets 
from  the  mere  circumstance  of  the  defendant's  submitting  to 
arbitration.  That  act  was  by  no  means  suf{ici.ent  to  raise  such 
a  presumption;  for  whether  the  intestate's  estate  were  in- 
debted at  all,  and  wKether  if  indebted  the  administrator  had 
wherewithal  to  discharge  the  demand,  were  two  distinct 
subjects  of  consideration,  and  the  former  by  no  means 
involved  the  latter.  Nor  could  this  case  be  gpvemed  by 
^hat  of  Barry  v.  Rush  («),  where  the  action  was  brought 
on  the  bond  given  by  the  defendant  to  perform  tlie  award, 
find  by  which  he  was  adjudged  to  pay  a  particular  sum. 
For  though  it  was  said  in  that  case  by  Ashhurst^  J.  that  the 
mere  act  t>f  an  administrator's  submitting  to  an  award  was  of 


(a)  Aide^  1  yoI.  691. 


itself 
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teelf  an  admission  of  a^Rets,  that  was  not  tho  ground  of  de-     1792. 
cision,  and  even  if  it  had  been  so  decided  it  wanted  the  fiiip-  ' 
port  of  reason  and  authority,  and  was  contrary  to  a  subsequent     ^i^iiw'* 
decision  at  the  Cockpit  in  April  1788 on  an  appeal  from  CakuUa,     **»^^**- 

Bearcrqfi  and  Baldwin  contra^  relied  upon  the  dictum  of 
Ashhurstj  J.  in  Barry  y.  Push  ;  adding  that  that  opinion  was  not 
lightly  thrown  out,  but  was  founded  on  good  sense ;  for  that  it 
would  be  nugatory  to  inv^^stigate  the  truth  of  the  demand,  if, 
whether  well  or  ill  founded,  there  were  no  assets  to  satisfy  it. 

Lord  Krnyon,  Ch.  J.  On  the  last  point,  I  think  that  the 
witness  ofiered  was  properly  rejected.  With  regard  to  the 
principal  question,  in  point  of  justice  and  conscience,  the 
plaintiffs^  demand  ought  not  to  extend  beyond  the  assets  of  the 
intestate :  here  it  is  not  pretended  that  in  fact  there  were  assets 
to  the  extent  of  the  plaintiffs'  demand,  but  it  is  said  that  the 
defendant  precluded  himself  by  something  which  he  did  at 
the  outset  of  this  business,  from  denying  that  he  had  assets, 
for  that  every  submission  to  arbitration  by  an  administrator  in 
that  character  is  conclusive  evidence  against  him  that  he  has 
assets.  In  many  cases  an  executor  or  administrator  is  desirous 
of  ascertaining  whether  or  not  there  be  any  foundation  for  (lie 
demand  which  is  made  upon  him,  without  disputing  it  in  an 
action,  and  it  is  frequently  advantageous  to  both  parties  that 
the  matter  in  dispute  should  be  referred  :  but  if  the  reference 
beattended  with  this  supposed  consequence,  it  will  in  future 
prevent  every  exccutoror  administrator  from  submitting  to  arbi- 
tration. The  case  of  Barry  v.  Itusk  was  very  properly  decided^ 
hut  it  does  not  afiect  the  present.  There  the  defendant  submitted 
in  broad  terms  to  pay  whatever  should  be  awarded,  and  the  arbi- 
trator did  award  that  he  should  pay  a  certain  sum  :  whereas, 
here,  the  arbitrator  has  only  ascertained  the  amount  of  the  debt 
due  from  the  intestate,  but  has  not  directed  the  defendant  to 
pay  it-  It  is  impossible  then  to  say  that  the  arbitrator  decided 
that  the  defendant  had  assets ;  and  the  submission  to  arbitration 
by  an  administrator  is  not  of  itself  an  admission  of  assets. 
What  was  said  by  my  brotlier  Ashhurst  in  the  case  o{  Barry  v. 
Rush^  respecting  thearlmi-ssion  of  assets  mu?5t  be  taken  to  refer 
to  the  particular  case  then  under  discussion,  but  ought  not  to  be 
extended  further.  And  indeed  he  immediately  subjoined  that 
the  bond  given  by  the  defendant  to  abide  by  tlie  award  was  au 
uadertaking  to  pay  whatever  the  arbitrator  should  award,  with- 
out 
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1792.     out  any  regard  to  assets ;  and  my  brother  Butter  went  expressly 
on  that  ground. 

BuLLER,  J.  I  only  recollect  two  cases,  in  which  the  question, 
what  shall  be  considered  to  be  an  admission  of  assets,  has  been 
discussed ;  Barry  v.  Rush^  and  Cleverly  y.  Brett  (a).    In  the 
last  of  those  the  executor  had  paid  interest  on  a  bond  due  from 
the  testator,  which  was  held  on  the  trial  at  Exeter  to  be  an  ad* 
mission  of  assets  <  but  that  opinion  was  over-ruled  in  this  court 
on  a  motion  (or  a  new  trial,  when  it  was  thought  highly  unrea* 
sonable  that,  because  the  executor,  tbinkingthe  demand  just,  had 
chosen  to  pay  a  part  of  a  debt  out  of  his  own  pocket,  he  should 
be  liable  for  the  whole  debt ;  or  that  because  having  enough  to 
•pay  the  interest,  he  should  be  thereby  concluded  to  dispute  assets 
for  the  principal.     In  the  other  case,  it  seems  to  me  that  the 
plea  had  nothing  to  do  with  the  case :  that  was  an  action  of 
debt  on  a  bond  given  by  the  defendant,  by  which  he  bound 
himself)  his  heirs,  &c.  for  performance  of  the  award;  and  there- 
fore  I  said,  in  deciding  that  case,  that  it  was  a  personal  engage* 
ment  by  the  defendant  to  perform  the  award.    Another  ground 
lias  also  been  mentioned,  that  the  administrator  personally  pro- 
mised to  pay  whatever  should  be  awarded :  but  thait  would  not 
avail  the  plaintiifs  in  this  action ;  for  this  action  is  brought 
against  the  defendant  as  administrator,  and  it  is  brought  against 
him  to  recover  the  plaintiflTs  demand  out  of  the  intestate's 
effects ;  and  if  there  were  no  assets,  the  personal  promise  by 
the  administrator  would  be  nudum  pactum*    Tiiis  point  was  so 
considered  by  Aston^  J.  in  the  case  I  nientioned. 

Gnosis,  J.  It  would  be  very  unreasonable  to  imply  an  ad« 
mission  of  assets  from  the  mere  circumstance  of  the  admini- 
strator's submitting  to  arbitration,  so  as  to  affect  his  own  per* 
sonal  estate.  If  indeed  it  had  been  thus  solemnly  decided,  in 
a  series  of  cases,  it  would  have  deserved  further  consideration  a 
but  that  does  not  appear  to  be  the  case ;  for  Barry  v.  Rmh  was 
determined  on  the  ground  mentioned  by  my  brother  Butter. 

Rule  discharged. 

(a)  Ckverly  ▼.  BreU  and  Jnaihm;  executon.  Jtf.  13  G§q.  3.  B  Jt,  In  tint  ewe 
Lord  Manxfeld^  Ch.  J.  raid,  •*  To  be  rate  tbe  evideoce  e«ici  the  cmlilor  from 
proviQf  assets^  and  tbrowi  tbe  wufim  the  other  tide.** 
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SMITH  agmnst  SHEPHEUD. 


^fc. 


Rule  baviog  been  obtained  cdling  oft  the  plaintiiTto  rfieir  ^Jf^ni- 
cause  wby  the  proceedings  in  thris  action^  which  prem  antioMi 
brought  on  a  judgment,  should  not  be  stayed  pending  a  writ  j!fdgm»" 
of  error  to  reverse  that  judgment,  J!^  to\hr 

Palmer^  in  shewing  cause,  made  a  preliminary  oljection,  tbat  JJ^^^^^ 
the  derendant,  not  having  put  in  bail  in  the  second  action,  ceediogt 
coold  not  make  any  application  to  the  court  in  this  cause.  wrUofmor 

Wigley^  in  support  of  the  rule,  observed  tbat,  as  the  object  of  jlKJn^ent 
the  defendant's  motion  was  to  stay  ftirther  proceedings,  it  would  "°^  iJ'tlli? 
be  absurd  to  require  him  to  take  any  step  in  the  cause.    But      I?  t.  R. 

The  Court  (after  conferring  with  the  Master)  said  that  ac-  4  t.  E^' 
cording  to  the  established  practice,  the  defendant  was  not  in  a  ^*^ 
situation  to  mjike  any  application  until  he  had  put  in  bail ; 
find  they 

Discharged  the  Rule. 


SAtlKDERS  againsi  HAtlDlNGE,  Clerk.  IMS/' 

IN  Odober  178S  the  defendant,  in  consideration  of  144/.  ^"l!;;^! 
granted  an  annuity  of  84/.  ^ring  his  life  to  one  Bakery  and  y^^^l 
by  way  of  secnrtng  it  gave  a  bond  for  8001. ;  and  a  warrant  of  at-  ^"^  ^ 
toniey  to  confess  judgment ;  and  assigned  his  ^ebe  lands,  tith^,  by  wbldi  * 
&c.  of  the  vicarage  of  Ifale  Magna  for  99  years.  In  June  1783  [H^T!^!' 
-BaArr  assigned  the  annuity  to  CoNts  ;  wboin  April  1786  assigned  f*lj^'* 
to  Saunders  die  plaintiiT.    On  this  last  assignment  there  was  a  mn  aooiiitv 
memorial  of  a  deed  poll,  dated  7th  April  1786,  executed  by  the  who  tad  ^ 
defendant ;  ^  (reciting  that,  by  indenture  dated  S6th  Jvne  1783,  ^^?  ^| 
T.Baker  for  theeonsidert^onsiherein  meifltoired^attsigiiedth^^lebe  ^  ^^ 
lands,  tithes,  &c.  within  mentioned  to  J.  CoUis,  for  the  retnain*  further  ain 
der  of  the  within  mentioned  term ;  that  by  an  indenture  of  as-  JUf  S  for 
aignment  bearing  even  date  (with  the  deed  pell)  between  J.  tuilLTft^" 
ColUs  and  the  defendant,  the  saoie  glebe  lands.  See.  were,>r  ike  wm  ^i^^- 
contideraiiom  (hereinmeniionedy  assigned  totbeplatnttfffor  the  re-  a— and  ai- 
adue  of  the  term ;  that  the  plaintiff  had  contracted  with  the  ^y'jTto^c. 
defendant  for  the  purchase  of  a  farther  annuity  of  7/.  during  l^^^^""' 

**  one  «n- 
Bttj^«r  SI/.**  withoat  reference  to  the  deed  doII  i  held  that  the  cooiideration  for  the  annalty  icaired 
Bf  QtthoodAoiMluifvelMttitlieed.aiullliiitforwaBtoflt  the  hobd  vai toM, ^tho aonaity  men« 
"      "  •    •       -  ....  -  -  - -Ef        ■     ' 


^oaed  in  it  not  appcauiQc  to  he  the  tame  aonaity  at  that  secared  by  the  deed  poU.^EYery  deed, 

.,  "7  ^^1^  ■"  aoaQfty  if  Mcvred,  and  which  it  not  properly  reriitered,  irtMM,  not  merely 

'Vttdode ;  and  a  creator  of  thiccrant^r  may  take  advnnte^  of  it.    [ST.  R.  409.  471.] 


the 
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1799.     the  defendants  life,  (over  and  above  the  within  mentioned  ad* 

■  nuity  or24/.  for  4S/.  paid  by  the  plaintiff  to  the  defendant;} 

*tf^S?*   ''y  which,  in  consideration  of  42/.  paid  by  the  plaintiff  to  the 

Hakdihgc  defendant,  the  latter  assigned  to  the  former  the  said  glebe  lands 

&c.  for  the  residue  pf  the  within  mentioned  term  :-^AIso  of  a 

bond  dated  8th  April  1786,  whereby  the  defendant  became 

bound  to  the  plaintiff  in  400/.  conditioned  for  the  payment  of 

one  clear  annuity  of  SI/,  by  the  defendant  to  the  plaintiff  during 

the  life  of  the  former : — Also  of  a  warrant  of  attorney  of  the 

same  date,  to  confess  judgment  on  the  said  bond,  &c.*'    In 

1786,  judgment  was  entered  upon  this  last  bond  ;  upon  which 

a  fieri  fadas  issued,  and  upon  a  return  that  he  had  no  lay  fee,  &c. 

but  was  a  beneficed  clerk,  being  rector  of  Gcslinglborpe  in  Essex ^ 

B^fieri facias  de  bonis  ecclesiasticis  issued  in  June  1791.  Afterwards 

in  Michaelmas  term  1791  Ward  recovered  a  judgment  against 

the  defendant  in  the  court  of  Common  Pleas  on  a  bond  for 

4,391/. ;  and  another  writ  issued  a^  his  suit  o( fieri  facias  de  bonis 

ecclesiasticis^  ^^  without  prejudice  nevertheless  to  the  former  ac^ 

questration."  Ward^  supposing  there  was  a  defect  in  the  memo- 

rial  of  the  annuity  by  the  defendant  to  the  plaintiff,  ofitained  a 

rule  (last  term)  in  this  cause,  calling  on  the  plaintiff  to  shew 

cause  why  the  judgment,  and  the  writ  of  fieri  facias  de  bonis  re- 

cfesinstiris  bad  thereon,  should  not  be  set  aside,  with  a  view  of 

giving  effect  to  his  own  subsequent  judgment  and  execution. 

The  objection  to  the  memorial  was,  that  the  consideration  for 

the  annuity  of  311,  secured  by  the  bond  was  not  stated. 

The  affidavits  in  answer  to  this  application  contained  the  two 
former  memorials.  The  first  in  October  178S  was  *^  of  a  bond 
dated  25th  October  1782,  from  the  defendant  to  Baker  in  300/., 
conditioned  for  the  payment  of  an  annuity  of  24/.  from  the 
former  to  the  latter,  during  Hardinge's  life ; — of  a  warrant  of 
attorney  to  confess  judgment  on  that  bond ; — of  an  indenture, 
dated  October  ^i)\  1782,  by  which  the  defendant,  in  consider- 
ation of  144/.  p^id  to  him  by  Bakery  granted  and  demiaed  to 
Baker  the  glebe  lands,  tithes,  &c.  of  the  vicarage  of  Hule  Mag^ 
na^  in  Lincolnshire^  for  99  years,  if  the  defendant  should  so  long 
live  and  continue  vicar,  &c. ; — ^andofaaindenture  of  re-demise, 
dated  25th  of  October  1782,  by  which  Baker  granted  and  de- 
mised to  the  defendant  the  said  glebe  lands,  &c.  for  98  years  if 
&c.  subject  to  the  conditions,  agreements,  and  purposes,  therein 
mentioned."  The  other  memorial  was  ^^  of  an  indenture  of 
assignment  dated  26th  June  1783,  by  which  Baker  in  considera- 

"ation 
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'^ation  of  140/.  assigned  the  glebe  lands,  Sec.  to  Collis^  for      1792. 
^^  the  residue  of  the  term  ;  and  by  which  he  also  assigned  Ip 


«  Collis  a  bond,  dated  25th  October  1782,  by  which^/Zurd-   ^^^^^ 
^ingc,  in  consideration  of  141/.  became  bound  to  fiaArer  in  HA«wii«ar 
^^  900/.    conditioned  for  paying    an  annuity  of  84/.  during 
*^ Hardinge's  life  in  manner  therein  mentioned;    and  also 
'^aasigned  the  said  annuity  and   a   judgment  on  the   said 
«  bond,"  &c. 

Shepherd  and  Vaughan  now  shewed  cause  against  the 
mlew-  1st,  The  consideration  of  the  annuity  from  the  defend- 
ant to  the  plaintiflT  manifestly  appears  on  the  last  memorial. 
It  is  an  annuity  of  31/.  compounded  of  two  sums,  24/.  and 
11,  per  annum.  The  consideration  for  the  latter  is  stated  in 
terms  in  the  deed-poll  to  have  been  42/. ;  and  that  for  the  former, 
which  is  merely  an  assignment,  of  another  annuity  originally 
granted  by  the  defendant  to  Baker^  (and  of  which  there  is  a 
regular  memorial,)  may  be  seen  by  the  deed,  registered  in 
the  first  memorial,  to  which  this  last  refers.  If  so,  the  con- 
sideration for  the  bond,  which  was  given  to  secure  the  same 
annuity,  as  is  evident  from  comparing  (he  different  instru- 
ments and  sums  together,  need  not  be  stated  a  second  time 
in  the  memorial.  Hodges  v.  Money ^  anie^  4  vol.  500.  But  if  ■ 
this  memorial  (taken  by  itself)  be  not  sufficiently  descriptive, 
yet  when  read  with  the  two  former  ones,  to  which  it  refers, 
and  which  may  be  taken  into  consideration  with  it,  as  relat- 
ing to  the  same  trannaction  in  its  different  stages,  the  whole 
consideration  is  disclosed.  Secondly;  even  if  there  be  any 
defect  in  the  memorial,  this  party  cannot  take  advantage  of 
it.  Though  the  words  of  the  act  {a)  are  "  null  and  void," 
they  mean  voidable  only;  as  has  been  held  in  the  construe* 
tion  of  similar  words  in  stat.  1  Eliz.  c.  19.  s.  5.  and  IS  Elis. 
c.  80.  respecting  church  leases.  This  then  should  have  been 
avoided  (if  at  all)  at  the  instance  of  the  defendant  himself, 
the  words  of  the  statute  (i)  being,  "  it  shall  be  lawful  for  the 
"  party,  iy  whotn  the  annuitt/  is  made  payable,  to  apply  to  the 
"  court,  &c."  This  was  introduced  for  the  benefit  of  the  party 
himself;  and  quilibet  potest  renunciare  juri  pro  se  introducto. 

Bower  and  Leycester^  contra.  No  consideration  whatever 
is  stated  in  the  last  memorial  for  the  annuity  of  SI/,  secured 
by  the  bond.  The  bond  does  not  refer  to  the  deed-poll  (as 
was  the  case  in  Hodges  v.  Money)  by  which  the  two  several 
aonuitiev  of  24/.  and  11.  were  secured ;  and  there  is  nothing 

(•)  17  Gf.  3.  c.  1&.  u  1.  (»)  Sed.  4. 

from 
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179?,     from  whence  it  can  be  inferred  that  it  is  the  tame  tran9«ctioB| 
but  the  circumstanee  that  both  those  annuities,  when  conso* 


'^^^SS*  I'd^^^d,  amount  to  the  same  sum  as  the  last  annuity.  Btit^  on 
HiiEMMB.  (he  contrary,  any  such  inference  is  negatived  by  ad?erting  to 
*the  different  deeds ;  the  annuity  secured  by  the  bond  beia^ 
<^  one  clear  annuity  ofSI/.""  and  the  bond  not  being  of  tbe 
vame  date  with  the  deed-poll,  by  which  the  two  other  annui- 
ties are  secured.  This  memorial  roust  be  taken  by  itself: 
but  if  the  two  others  be  referred  lo,  pqthing  will  Ihere  appear 
to  connect  the  annuity  of  SI/,  with  the  two  former  ones. 
And  if  it  could  be  intended  that  the  annuity  of  31/.  were 
merely  a  consolidatton  of  the  two  otiiers,  then  it  is  open  to 
another  objection,^  that  it  is  secured  by  twq  different  bonds, 
ippon  both  of  which  jud^ent  has  been  entered  up,  and  exe- 
cation- issued  on  the  last,  and  on  the  former  one  also  for  any 
thing  that  appears  to  the  contrary.  On  the  other  point;  if 
the  memorial  be  defective,  tlie  act  renders  '*  the  instrument 
^^  null  and  roid  to  all  intents  and  purposes  (a).'*  But  even  if 
it  be  only  voidable,  a  creditor  of  the  defendant,  who  stands  iq 
his  situation,  may  elect  for  him  to  avoid  it. 

Lord  Ken  YON,  Ch.  J. — I  am  extremely  sorry  to  be  obliged 
to-set  aside  this  judgment,  because  the  transaction  appears  to 
be  a  fair  one  :  and  if  I  were  at  liberty  to  conjecture  upon  the 
subject,  I  might  think  perhaps  that  the  annuity  of  311.  was 
intended  to  be  substituted  for  the  two  several  ones  of  i24/. 
oand  71.    But  we  are  to  ibrm  a  judgment  on  the  .public  doca- 
ment,  directed  by  the  Legislature ;  and  as  the  annuity  «e- 
*  cured  by  the  bond  may,   from   the  manner  in  i^hich  it  is 
'there  registered,  be  different  from  the  two  several  annuities 
'  BBoationed  in  the  deed  poll,  this  last  judgment  on  the  bond 
camiot'be  supported:  but  this  will  leave  the  other  securities 
still  in  force.    Had  there  been  any  words  of  reference  in 
the  memorial  of  the  bond,  as  ^<  the  3I/«,  which  is  tbe  same 
-annuity    secured  by    the  deed«polI,'*    &c.    the    bond  might 
Jmve  been  supported :    but  there  is  nothing  in  the  «iemo- 
rial  to  connect  the  one  with  the  other.    There  is  no  foun« 
dation  for  the  last  argument ;  for  by  the  words  of  the  sta- 
tute the  bond  is  a  nullity.     In  several  cases  that  haveariHen 
upon  this  act  of  parliament,  which  in  general  is  a  very  bene- 
ficial one,  we  have  Ibu^d  ourselves  fettered  with  the  positive 
terms  of  the  law :  but  it  is  better  in  this,  as  well  as  in  those 
instancesj    that  a    particular   inconvenience  di^uld  be  felt, 

•  (a)  Fkk  CnnUg  ▼.  JrkmHgktj  mUf  2  Ml.  GOi« 

than 
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than  that  all  those  miscbieTous  effects  should  not  be  remedied     179S. 
against  which  this  act  was  intended  to  guard. 


(a)  Grose,  J.— The  statute  requires  that  the  consideration  for  ^^^ST* 
e¥ery  annuity  shall  be  set  forth  in  the  memorial,  otherwise  that  HA«m»oRi 
the  deed  shall  be  null  and  void  to  all  intents  and  purposes.  Here 
DO  consideration  is  set  forth  for  the  annuity  secured  by  the  bond ; 
and  therefore  the  bond  is  void.  The  fourth  section,  referred  to, 
which  says  that  the  grantor  may  apply  to  the  Court,  &c.  refers 
to  a  difierent  class  of  cases ;  those,  where  part  of  the  considera- 
tion is  returned,  &c. 

Rule  absolute. 

(a)  Butler^  J.  was  indisposed. 

GooDRiGHT,    on  the    Demise    of   Jouk.  Baker,    agamsi  jjrjj^^ 

Stock  BR, 

ON  the  trial  of  this  ejectment  at  the  last  Exetrr  assizes  before  \  devise  of 
Wiboftj  J.  a  special  case  was  reserved  for  the  opinion  of  this  ^.•'payi^c 
Court.    J.  Johnson^  being  seised  in  fee  of  the  premises  in  ques-  ^ery^^r 
tion,  by  will,  dated  in  February  1769,  in  which  was  this  intro-  ^A'jJ.*^ 
ductory  clause,  ^^  a^  touching  all  such  temporal  estate  of  lands,  thcsum  of^ 
<«  goods  and  chattels  as  God  hath  endowed  me  with,  I  give,  de-  !vm«rry 
«  vise,  and  bequeath  thereof  as  fotlowetb,'*  devised  to  bit  grand-  G^lwaiia* 
sop  John  Baker  bis  higher  dwelling-house,  lying  near  the  market  ^'"^jJI'J 
place  in  this  town  (Sidmouth)  j^^pa^ingjf  early  and  etery year  out  wiiUw* 
^  of  Ike  said  higher  dwelling-house  the  sum  of  I5s.  unto  his  grand-  aii^^^'taB- 
«  daughter  ^.  Halstaffr  The  devisor  died  in  July  1769,  leaving  ^«'****' 
Joseph  Baker  his  grandson  his  heir  at  law ;  on  which  John  Baker ^  kUT'w**^ 
the  devisee,  entered,  and  continued  in  possession  till  his  death,  effect  in  tiie 
which  happened  18  years  ago.    The  lessor  of  the  plaintiff,  who  Jum'^thc 
is  the  son  and  heir  at  law  of  the  devisee  John  Baker,  attained  his  J? 'i^"**^ 
age  of  21  in  September  1791.    The  value  of  the  fee-simple  of  the  seijes  «ift- 
premises  in  question  does  not  exceed  6/,  tend  a  de- 

The  question  was,  Whether  John  Baker^  the  devisee,  took  an  7o  a  f^.  (a^ 
estate  in  fee,  or  for  life  only?  5 B-Apiesi 

Gibbs  was  to  have  argued  the  former :  but  |  FaJ^?. 

Burrough  (for  the  defendant)  admitted  that  the  latter  propoai-  iN^S^O 
tion  could  not  be  supported. 

Lord  Kemyon,  Ch.  J. — Though  the  general  introductory 
words  used  in  this  will  would  have  some  effect  in  the  con- 
struction of  the  subsequent  devises,  as  was  said  by   Lord 

(c)  flds.pptL  ji»dnmv»  Southouu,  S92.;  D9im  d.  Moorr.  MdUfr^  pout,  55$^  and 
6mL175<;  D9ed.  Sptatingr^.  Buclaury  jmsI. 6  vol.  610. | aad  Dve d. iSimrfi  v.  ^IImh 
VMU9V9LW.  ^  „ 

Talbot 
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17Q9 
•      Taibot  (a)  in  a  case  before  him,  they  would  not  ortheniselires(&)' 

^^^  have  carried  the  fee.  But  it  has  been  very  properly  admitted 
w"J  that  the  words  "  paying  yearly  and  every  year,  &c.  "  are  sufB- 
SrocKjEft.  cient  for  that  purpose.  That  annuity  was  intended  to  con- 
tinue during  the  grand-daughter's  life  (though  it  is  not  so  ex-* 
pressly  mentioned) ;  and  therefore,  of  necessity,  J.  Baher^  the 
devisee,  must  take  an  estate  in  fee.  And  his  Lordship  observed 
that  all  the  doctrine  on  this  subject  was  to  be  found  in  Baddeley 
v.  LeppingKcll^  3  Burr.   1533.  and  Frogmorton  v.  Holjfdaj/^ 

3  Burr.  1618.  (c). 

Posita  to  the  PlaintiflF  (rf). 

(«)  VUib  Ihbetwn  T.  BeekKith,  Cas.  Ttmp.  ITalb.  IGO.  Sre  also  MntdjfY.  Maudjf^ 
Cat,  Temp.  LonI  Ifardw.  143.    9  Str.  1021.  S.  C. 

(»)  Dmn  V.  Gaikin,  Cowp.  660.  rVnght  t.  HusseU,  cited  in  Corp.  661.  nud 
JUgki  V.  SideMhom,  DougL  759.  Sd  edit. 

(c)  See  mlio  Doe  d.  PaJUntr  v.  EicMtirdt^  ante,  3  tfol,  356. 

(d)  Mr.  J,,BiilUr  was  also  prevented  attending  this  day  by  indisposition. 


Satwday.  Pritciiit  osoinst  Waldron  and  Another. 

Aw.  I7lh.      _^^ 

To  rapport  fTlHIS  w;as  an  action  upon  the  statute  I  Geo.  si.  9.  e.  5. 
^mlntt^e  JL  against  the  two  defendants,  as  inhabitants  of  the  hundred 
SamarM  on  of  H(Jfshire  in  the  county  of  Worcester ,  to  recover  damages  on 
the  1 G.  ft  account  of  the  riotous  demolition  of  a  house  of  which  the  plain- 
the  riotous  tiff,  as  it  appeared  at  the  trial,  was  trustee  under  a  .satisfied  mort- 
ofa^ouse,  fi^g©  *erm.  The  jury  found  a  verdict  for  the  plaintiff,  but  that 
Jl^J^JJJ"  there  were  not  twelve  persons  assembled  at  the  time  of  the  riot, 
prove  tiiat  Russell  on  a  former  day  moved  to  enter  a  verdict  for  the  dc- 
en  were  as-  fendant,  by  consent,  on  two  points  reserved  at  the  trial.  1st, 
the  time."*  Whether  the  plaintiff,  as  a  bare  trustee,  could  maintain  any  such 
action  b  action  upon  the  statute  ?  2dly,  Whether  the  action  lay  at  all 
maintain-  against  the  hundred,  inasmuch  as  twelve  persons  were  not  asseni- 
tnisteein  bled  at  the  time  of  the  riot. 
lexaTestate  l^pon  the  calling  on  of  the  cause  again  this  day 
eJrtinr  ***'  '^^^  Court  Said,  there  was  no  difBculty  in  the  second  point, 
parposes,  as  it  had  been  solemnly  determined  in  the  cases  of  the  rioters  in 
leenw)  even  1780,  who  Were  tried  at  St.  MargareCs  Hilly  that  it  was  not 
tni^e^of  a  n^cessary  that  twelve  peri^ons  should  be  assembled  to  constitute 
terau*^  a  capital  crime  on  the  4th  clause  of  the  statute  for  riotously  de- 
molishing a  house;  the  words  of  which  clause  were  pursued  in 
this  respect  by  theclause  giving  the  remedy  against  the  hundred. 
That  it  was  to  be  remarked  that  in  the  preceding  sections  of  the 
act  the  number  twelve  was  particularly  mentioned  as  descrip- 

tiv^ 


pRtTomT 
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live  of  the  offedce  thereby  created ;  but  it  was  omitted  in  the      1799. 
4|h  clause,  which  made  it  felony  riotously  to  demolish  any  house,  ' 

&c.;  and  also  in  the  one  in  question,  giving  the  remedy  against 
the  hundred ;  which  latter  too,  being  a  remedial  clause,  made 
the  consideration  of  the  numbers  assembled  less  important. 

Bower^  Leicester  J  and  JTtng,  therefore,  in  shewing  cause,  con- 
fined themselves  to  the  first  point,  contending  that  in  a  court  of 
law  the  most  proper  person  to  bring  an  action  for  any  injury  to 
property  was  he  who  had  the  legal  title  to  it  ;  that  at  least  it 
never  could  bean  objection  that  such  a  person  sued.  That  the 
statute  which  is  remedial,  ought  not  to  be  so  construed  as  to 
entangle  the  parties  grieved  in  questions  of  this  sort.  For  that 
trhether  the  action  were  brought  by  a  trustee,  or  by  ct$iuj/  que 
trust,  or  by  the  tenant  in  possesion,  the  value  in  damages  could 
only  be  once  recovered  from  the  hundred ;  and  if  recovered  by 
this  plaintiff  must  be  in  trust  for  those  beneficially  interested. 

They  also  stated  that  since  the  trial  a  deed  had  been  discovered 
(now  verified  by  affidavit,)  by  which  it  appeared  that  the  plain- 
tiff was  not  only  the  trustee  of  the  satisfied  mortgage  term,  but 
also  a  trustee  for  other  persons  and  for  different  existing  pur« 
poses ;  and  therefore  it  was  absolutely  necessary  that  he  should 
maintain  the  action,  unless  the  Court  shouldhold  that  each  of  the 
persons  interested  must  be  named. 

Lord  Kenyok,  Ch.  J. — If  there  be  such  a  deed,  supposing 
even  that  this  cause  should  go  down  to  trial  again  on  the  fact 
as  it  stood  before,  to  which  I  am  by  no  means  prepared  to 
accede,  yet  still  it  would  at  all  events  be  fruitless.  At  pi  esent, 
however,  independently  of  that  deed,  though  I  am  still  open  to 
conviction  on  what  may  be  urged  by  the  other  side,  I  think  that 
the  action  is  maintainable.  The  plaintiff  is  a  trustee  oTa  satisfied 
mortgage  term,  which  of  course  attends  the  inheritance  ;  he  has 
the  legal  estate  in  this  property ;  and  however  it  may  have  been 
a  question  in  some  cases  whether  the  persons  ))eneficially  in- 
terested might  maintain  actions  without  having  the  legal  estate 
in  them,  yet  it  has  never  been  doubted  but  that  the  cestvy  que 
trust  of  a  mortgagee  term  attendant  on  the  inheritance  had  a  right 
to  use  the  name  of  his  trustee  in  all  suits  respecting,  that  pro- 
perty. And  this  is  the  most  beneficial  form  for  the  defendants 
themselves;  since  if  the  trustee  cannot  sue,  each  person  in- 
terested must  pursue  his  remedy  against  them  for  his  own  par- 
ticular injury. 

The 

3 
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1792.         The  couniel  on  tbc  other  side  yielding  to  the  suggestion  of  the 
*-«<^-'*— -  Court,  it  was  agreed  that  the  present  verdict  should  stand,  and 
^mSST   **^  "®  ^^^^^  action  should  be  brought. 
Wa&mov.      Lord  Ken  YON  added,  that  such  was  tbeproper  and  he  believed 
the  legal  end  of  the  question. 

Rule  discharged  (a). 

(c)  rideJUidy.  Oark^^fott.  1  voLm. 


^•*''^-  Bacino  agaimt  Si^si^ton. 

actcoafen  A  SSAULT  and  felseimprisonnient  against  the  defendant  wlitf 

vfi^on*'  XjL  was  a  turnpike-man,  keeping  a  gate  within  the  county  of 

ofBcenwho  Survy.  The  rcifi/e  was  laid  in  JEicit/ /  and  on  the  trial  it  appeared 

for  tbinp  that  the  assault  was  committed  by  the  turnpike-man  in  Surry ^  on 

done  In  gecouot  of  the  plaintift's  attempting  to  pass  through  the  gate  in 


^J^'^   a  chaise  which  the  defendant  thought  was  a  hired  one,  and  for 
wqumt  act  which  be  insisted  upon  the  duty  imposed  by  the  95  Gros  S.  c.  5L 
n^ewobiifca-  upoB  post  horses ;  but  in  (act  the  chaise  was  not  hired. 
oM  oA^r      ^y  ^^  g^ne*^'  highway  act  13  Geo.  3.  c.  78.  t.  81.  it  is  enacted 
i^^cS  of^the  ^^  ^^^^  ^^  ^^y  action  be  commenced  against  any  persoo  for  any 
former  fin-    <<  thing  doue  or  acted  in  pursuance  of  this  act,  such  action  shall 
attaciMm     ^^  be  commenced  or  prosecuted  within  three  calendar  months  af- 
tbem  in  r«-  tf  ter  the  fiict  committed,  and  not  afterwards^  and  such  actioo  shall 
^^?d?^  <^  be  brought  within  the  county  where  the  fact  was  committed 
Inner.         «  and  not  elsewhere^ ''  &c.  This  act  extends  (amongst  other  per- 
toiHeate      sons)  to  gate-keepers.  Then  by  the  85  Geo.  3.  c.  5  i .  certain  du* 
tumffornets  ^^^  ^^  post-horses  are  directed  to  be  levied,  for  which  the  gate- 
the S50^s  k^P'^'^ ^^  authorized  by  tbe  16th  section  to  demand  a  ticket, 
r.  51.  need'  and  not  to  suffer  any  horse  to  pass  without  it.  And  by  the  67th 
?n  d!e  ^^-  clause  it  is  enacted,  ^Hhat  ifanjr  person  shall  be  sued  for  any  thing 
JeTiTt^  "  •^^^  *"  pursuance  of  the  act,  &c.  he  may  plead  the  general 
committed,  a  mue,  and  give  the  special  matter  in  evidence,  and  is  also  en« 
bMmdcriSe  <^  titled  to  treble  costs  in  case  of  a  verdict  for  him  or  non-suit." 
78.  si  Sh      At  the  trial  before  Gould,  J.  it  was  objected  that  the  action 
ought  to  have  been  brought  in  the  county  of  Surry  where  the 
fiict  was  committed,  for  that  tbe  two  statutes  above  mentiooed 
were  to  be  considered  in  this  respect  as  passed  in  pari  maierid^ 
and  that  tbe  provisions  of  the  former  respecting  the  privileges  <^ 
such  as  acted  under  that  statute,  amongst  others  of  gate-keepem, 
were  to  be  incorporated  in  the  latter,  according  to  tbe  priDciple 

laid 


13  G,  3. 

c. 
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hid  down  in  Duck  v.  Addingion  (a).    According  to  this,  they     1792. 
would  be  entitled  to  be  sued  in  the  countj  where  the  fret  hap- 


pened for  things  done  in  the  execution  of  their  duty  as  such  ^j^S!!!? 
gatekeepers;  and  therefore  the  action  ought  to  have  been 
hrougbt  iR  Surrey.  A  verdict,  however,  was  taken  for  the  plain- 
tiflT,  with  liberty  to  move  to  enter  a  non-suit  in  case  the  Court 
should  think  the  objection  well  founded.  A  rule  having  been 
accordingly  obtained  for  that  purpose, 

Garrow  and  Marryat  now  supported  the  objection,  and  again 
nrged  the  same  argumenit  They  also  compared  this  to  the  case 
of  a  justice  of  peace,  who  is  entitled  to  notice  by  the  84  Geo.  9. 
c.  44.  previous  to  any  action  brought  against  him  for  any  act 
done  in  the  execution  of  his  office ;  which  privilege  has  been 
held  to  extend  to  subsequent  acts  imposing  new  duties  upon  him. 
So,  here  the  gatekeeper  by  the  IS  Geo.  3.  has  several  privileges 
conferred  in  respect  of  the  duties  imposed  upon  him  in  that  ca- 
pacity. By  the  same  rule  therefore  those  privileges  ought  to  ex- 
tend to  the  subsequent  act,  which  throws  additional  burthens 
npbn  him  in  respect  of  the  same  office.  The  protection  of  the 
former  act  would  not  perhaps  extend  to  the  new  officers,  such 
SIS  the  collectors  of  the  post-horse  duty,  &c.  created  by  the  last 
act ;  but  the  toll-gatekeeper  is  there  spoken  of  as  an  officer 
known  to  the  law  before. 

Shepherd  who  opposed  the  rule,  after  observing  that  the  two 
acts  referred  to  were  not  passed  in  pari  materid,  the  one  relating 
to  the  repair  of  highways,  and  the  other  to  the  post-horse  duty ; 
and  that  the  privileges  in  the  first  act  were  merely  confined  to 
things  done  in  pursuance  of  t/uU  act ;  was  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J. — I  think  that  the  direction  below  was 
perfectly  right.  The  system  of  laws,  respecting  the  repairs  of 
roads,  has  imposed  certain  duties  on  the  gatekeepers ;  and  in 
order  to  protect  them  in  the  execution  of  their  duty,  has  given 
them  certain  privileges  ;  that  they  may  plead  the  general  issue 
to  actions  brou^t  against  them  for  any  thing  done  in  pursu- 
ance of  that  act ;  and  that  such  actions  shall  be  brought  in 
the  county  where  the  fact^was  committed,  in  order  that  they 
may  not  be  removed  to  a  distant  part  of  the  country  to  defend 
themselves.  But  the  statute,  on  which  this  action  is  brought, 
•has  nothing  to  do  with  the  repairs  of  highways,  but  was  passed 
for  a  diffi^rent  purpose,  to  raise  a  public  tax.  This  act  has  also 
imposed  duties  on  gatekeepers,  and  introduced  certain  regula- 

(a)Jnte,Avol.W. 

Vox,.  V.  C  tions 
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179?.     iioas  bv  their  beneftt  with  reipect  Iq  actioas  brought  against 
-  theup,  aamely,  that  thej  maj  jplead  the  ganeral.  ksue  to  actioos 

aglb!u     Vrought  agaiast  then  for  matlers  or  thiags  done  ia  executing 
SiL^T^w.    ii^i  g^^  ^gj  l{^^^  jf  ^^^  succeed,  they  shall  be  entitled  to  tre- 
ble costs ';  bat  it  does  nel  reqiure^  as  the  other  act  does,  that 
the  actioB  diall  be  brou|fht  ia  the  county  where  the  fiict  was 
co^amiUted.    This  action  is  in  its  nature  transitory ;  asd  as 
there  is  nothing  in  this  statute  under  which  the  defendant  acted 
to  abridge  the  plaintiff's  right,  the  general  right  of  suing  in 
what  county  the  plaintiff  chooses,  attaefaes  on  tbia  case.    There 
is  no  ground  therefore  to  nay  that  the  benefits  introduced  iaio 
the  former  act  on  behalf  of  turnpike-gatekeepers  should  protect 
the  defeiidant  when  acting  under  this  latter  act :  it  mi^t  be 
as  well  contended  that,  if  a  justice  of  the  peace  were  to  be  made 
a  commissioner  of  turnpikes,  the  privileges  which  be  has  as  a 
magistrate  would  attach  on  bis  acts  in  the  other  capacity. 

Gmos«,  J.— By  llie  13  Geo.  3.  c.  78.  f.  8J.  if  any  action  be 
brought  against  turnpike-gatekeepers  for  any  thing  done  in 
pursuance  of  that  act,  it  must  b»  brought  in  the  county  where 
the  offence  was  committed.    Then  the  statute  in  question  was 
parsed,  which  contains  Certain  provisions  in  favour  of  persons 
against  whom  actions  may  be  brought  for  any  thing  done  in 
pursuance  of  this  act  ;  but  it  does  not  contain  this  provision, 
which  the  former  one  did,  that  the  action  ahould  l)e  brought  in 
the  county  where  the  subject  nmtter  arose.   And  there  is  nore« 
ference  from  one  statute  to  the  other,  so  aato  incorporate  them. 
It  has  been  said,  however,  that  this  is  like  the  case  of  an  action 
brought  against  a  justice  of  the  peace  for  something  done  in  por« 
suance  of  any  statute  subsequent  to  the  24  Geo,  2.  c.  44»  under 
which  he  is  entitled  to  notice ;  and  that  he  is  entitled  to  that 
privilege  even  in  such  a  case :  but  it  must  be  remembered  that 
the  24  Geo.  2.  r.  44.  does  not  enact  that  the  jusiice  shall  have 
notice  merely  of  those  actions  brought  against  him  for  any  thing 
done  in  pursuance  of  that  aci^  but  for  any  thing  done  by  him  in 
the  execution  of  his  office^  which  necessarily  extends  to  actions 
brought  for  any  thing  done  in  pursuance  of  subsequent  as  well 
as  of  prior  statutes*  And. that  materially  distinguishes  that  class 
of  cases  from  the  present* 

Rule  discharged. 
3 
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i^/77U*^^^  ^       C^%€^   /^i^  179?, 

i^U^^f^  ^  '^^        CALCRAPT  against  GIBBS.  J««^^ 

THIS  cause,  which  was  an  action  of  debt  for  a  penalty  it  it  do  de- 
under  the  game  laws,  went  down  to  trial  a  second  time  debntor  pe- 
according  to  the  rule  made  by  the  Court  for  that  purpose,  {anie^  the'i^ine 
kxoL  681.)  when  it  was  further  proved  by  the  defendant,  as  Jj^J^f^V 
the  servant  of  Mr.  Roebuck^  under  whose  directions  he  acted,  aot  acted 
though   without  any  indemnity  from  him,  that  when  Roebuck  i^ekeep? 
purchased  the  estate  of  the  plaintiff  in  1788,  it  was  ag^^d  that  ^^^ 
the  former  should  have  the  deputation  of  the  manor  of  North-  "i*^**  ^* 

'  oflence  was 

fleets  of  which  the  plaintiffwas  lord,  and  in  which  the  estate  pur.  comuiittcd, 
chased  was  situated.  That  the  last  certificate  which  had  been  puut'ioa  ^ 
granted  to  any  one  as  gamekeeper  to  the  plaintiff  for  this  manor  !in"it«S^'^ 
was  in  the  same  year  of  1788.     That  in  1790  and  1791  certi-  !"«*  '•?^* 

'  to  ftp  point 

ficates  bad  been  granted  to  the  defendant  as  gamekeeper  to  Mr.  tbe^dme- 
Roebuck  for  this  manor ;  and  as  such  gamekeeper,  and  by  the  therTbVmg 
particular  orders  of  Roebuck^  he  had  continued  to  shoot  there  "or Se*"*^ 
after  having  been  warned  by  the  plaintiff  to  desist.    Mr.  Ser-  <••*"«"•.  ^ 
jeant  Runnington,  who  tried  the  cause  at  the  last  Kent  assizes,  may  be 
directed  the  jury,  that  if  they  were  satisfied  that  the  defendant  u^/rdict 
acted  bondjide as  Roebuck*s  gamekeeper,  under  his  direction,  and  InUn  a"pe- 
ignorant  of  the  nature  and  extent  of  his  claim  to  sport  over  the  "*J^J^'*'.„" 
manor  in  question,  they  should  find  a  verdict  for  him,  on  the  have  been 
ground  that  this  was  not  a  proper  form  of  action  for  trying  dis-  iil'pjint  of 
puted  claims.     On  this  the  jury  (bund  for  the  defendant.  [6Eaftt3i6.} 

Shepherd ohlRined  a  rule  to  shew  cause  why  there  should  not  j-^^^^^/^  ., 
be  a  new  trial,  on  account  of  a  misdirection  in  point  of  law  ;  y      .   •    ^ 
for  that  if  the  right  were  clear,  and  there  were  no  colour  for  a 
dispute  about  the  title  to  the  manor,  it  was  perfectly  immaterial 
from  what  motive  the  defendant  had  acted. 

Rond  Serjt.  now  shewed  cause ;  insistins(  that  the  agreement 
between  Roebuck  and  Calcraft  was  a  sufficient  ground  of  claim 
at  least  to  defeat  this  mode  of  procedure.  That  the  game  laws 
were  passed  against  poachers,  persons  wilfully  encroaching  on 
the  property  of  others ;  not  against  such  as  really  believed  they 
were  only  acting  in  the  assertion  of  a  right,  however  well  or  ill 
founded  that  might  afterwards  prove.  That  such  was  the  situa- 
tion of  the  defendant ;  and  that  he  having  obtained  a  verdict 
under  that  impression,  the  Court  would  not  set  it  aside  in  the 
case  of  a  penal  action  so  circumstanced  as  the  present. 

C  2  Lord 
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1792.         Lord  Kenyon,  Ch.  J. — If  this  case  had  been  properly  left  to 
— ^   the  jury,  and  they  had  even  drawn  a  wron^  conclusion,  we 
^lufvte^   should  not  have  been  disposed  to  grant  a  new  trial  in  such  an 
action  as  the  present.    But  where  there  is  any  ground  of  ob- 
jection to  the  law  delivered  by  the  judge,  on  which  the  verdici 
has  proceeded,  if  such  objection  be  well  founded,  it  is  imma- 
terial what  the  nature  of  the  cause  is.    The  application  for  a 
new  trial  is  a  direct  appeal  to  the  justice  and  laws  of  the  country, 
and  cannot  be  tried  and  disposed  of  by  any  other  rule.    The 
Court  before  declared,  as  they  now  do  again,  that  where  a  party 
lias  even  a  colourable  title  only  to  a  manor,  a  penal  action  is  not 
a  mode  of  proceeding  by  which  they  will  investigate  it.    But 
liere  nothing  of  the  sort  is  even  pretended ;  for  it  is  admitted 
on  the  part  of  the  defendant  that  the  plaintiff  was  the  lord  of 
the  manor.  .  But  it  is  insisted  that  he  promised  the  deputation 
of  it  to  Mr.  Roebuck  at  the  time  of  the  purchase  of  the  estate, 
tinder  whom  the  defendant  acted.    Now  that  decides  the  ques- 
tion at  once ;  for  a  man  cannot  convey  to  another  the  power  of 
appointing  a  gamekeeper  without  a  conveyance  also  of  the  manor 
itself.    Such  a  power  is  a  mere  emanation  of  the  manor,  and 
inseparable  from  it.    It  ib  a  mere  shadow,  accompanying  the 
substance.  But  it  has  been  said  further  that  the  defendant  acted 
bottdfide,  and  thereforo  had  not  incurred  the  penalty  of  the  sta- 
tute. The  servant  indeed  chose  to  trust  to  what  his  master  told 
him  upon  the  subject ;  but  as  the  master  had  no  right  to  the 
manor,  or  even  colour  of  title,  it  is  no  justification  to  the  ser- 
vant.  I  am  therefore  of  opinion  that  the  directions  given  at  the 
trial  cannot  be  supported,  and  consequently  that  there  must  be 
a  new  trial. 

Grose,  J.  (a) — All  that  the  Courts  have  hitherto  said  upon 
this  subject  is,  that  if  there  be  a  fhir  colourable  title  in  the  party, 
they  will  not  suffer  it  to  be  tried  in  this  form  of  action.  But 
were  we  to  go  farther,  and  declare  that,  because  a  defendant 
acted  bondfiie^  it  was  a  sufficient  excuse  in  this  tuition,  it  would 
operate  almost  as  a  total  repeal  of  the  statutes  inflicting  these 
penalties.  Therefore,  whether  the  defendant  acted  bond  fide  or 
not,  if  he  had  no  colour  of  title,  it  could  never  be  a  proper  con- 
sideration to  be  left  to  the  jury ;  and  the  verdict  which  proceeded 
on  such  misdirection,  in  point  of  law,  must  in  consequence  be 
•et  aside. 

Rule  absolute! 

(a)  Abl.  BfOUr,  J. 
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The  King  against  the  Inhabitants  of  North  Nibley.         ^*^'?^^ 

^  Nov:  81»t. 

A  service 

TWO  justices  removed  T.  Howell  from  Wotton  Underedge  1^^^%^ 
to  North  Niblei/y  both  in  the  county  of  Gloucester :  The  «▼«  yrt^n 
Sessions,  on  appeal,  confirmed  that  order,  subject  tfi  the  opinion  shearmao, 
of  this  Court  on  the  following  case  :  twelve 

"  The  paupeP  T.  Howell^  who  was  born  at  North  Nibley ^  after  ^^^ 
'^working  some  little  time  in  the  cloathing  way,  wa^  hired  by  nouwea 
"  Mr.  Smith  of  Wotton  Underedge^  for  the  term  of  five  years,  as       '"*   * 
^'  a  colt  shearman,  to  work  twelve  hours  each  day  :  he  was  to 
^^  have  so  much  per  weekyViuA  was  to  have  the  usual  quarterage  in 
'^  lis  master's  hands ;  the  reason  of  which  was  (as  he  explained 
^^  it)  to  secure  the  performance  of  the  contract.    He  neither 
*'  boarded  or  lodged  in  his  master's  house,  but  served  him  the 
^  whole  time,    and  received  his  wages  and  quarterage,  and 
'^  lodged  the  whole  time  in  the  parish  of  Wotton  Underedge.^* 

Bower  and  Dauncey  in  support  of  the  order  of  Sessions,  after 
citing  R.  v.  Kingswinford  {a)  as  deciding  the  present  case,  were 
stopped  by  the  Court. 

Caldecott  sjidBragge  contra.  Thegeneral  established  rule  in  all 
the  cases,  and  which  will  reconcile  the  apparent  contradiction  in 
them,  is,  that  service  under  a  hiring  for  a  year  will  give  a  settle- 
ment, if  there  be  no  express  exception  in  the  contract.  If  the 
contract  be  generally,  for  a  year,  no  implied  exception  will  de- 
feat the  settlement ;  otherwise  no  settlement  could  be  gained  by 
a  service  in  any  of  the  different  branches  of  manufiictures,  for  in 
none  of  them  is  the  servant  under  the  controul  of  the  master 
during  the  whole  year.  Every  hiring  of  a  manu&cturer  neces- 
sarily excludes  any  service  on  Sundays^  and  leaves  it  in  the 
power  of  the  servant  to  determine  what  part  of  the  other  six 
days  he  will  work  fi)r  his  master.  In  the  present  case  there  was 
no  exception ;  the  pauper  was  hired  for  five  years ;  to  which 
was  superadded  (what  would  otherwise  have  been  necessarily 
understood)  that  he  should  work  twelve  hours  in  the  day.  It 
is  not  stated  negatively,  as  in  R.  v.  Macclesfield  (6),  that  the 
pauper  was  to  serve  only  twelve  hqurs  in  the  day,  and  was  to  be  ^ 
his  own  master  all  the  rest  of  the  time  as  well  as  on  Sundays. 
The  service  of  twelve  hours  was  as  much  as  the  master  could  have 
compelled ;  and  perhaps  the  reason  of  inserting  it  was  that  the 

(a)  AnU^  4  vol,  219.  {h)  Burr.  S,  C  45S.  ~ 

1  servant 
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179S.  servant  should  be  under  an  obligation  to  his  master  to  work  for 

^_  so  many  hours  at  least.    But  even  if  the  express  mention  of  the 

oft^mti  twelve  hours'  service  be  considered  as  a  virtual  exemption  from 

bifant^of  Working  the  remaining  hours,  yet  if  such  a  reasonable  ei^emp* 


NiM^.    *'^°  would  in  point  of  law  have  been  implied,  though  no 

tion  bad  been  made  of  the  time,  (and  a  master  cannot  compel 
his  servant  to  work  an  unreasonable  number  of  hours,)  the  ex- 
press mention  of  what  would  otherwise  have  been  deemed  a 
reasonable  service  under  a  general  contract  cannot  alter  the  na- 
ture of  that  contract.    In  R.  v.  Si.  Agnes  (a)  the  pauper  who 
was  hired  for  a  year  to  work  at  stamp  mills,  gained  a  settlement, 
though  be  did  not  work  on  Sundays  and  holidays  according  to 
the  custom  of  the  country.    The  same  point  was  also  determined 
in  R.  V.  Birmingham  (6),  where  the  servant  was  hired  for 
a  year  ^^  good  earn  good  hir^"  to  work  for  him,  and  no  other 
master,  to  make  screws  at  so  much  a  gross.  In  i?.  v.  Buchland 
Denham  (c)  there  was  an  express  exception  in  the  original  con- 
tract ;  foi:  the  pauper  was  to  work  "  shearman's  hours  only," 
and  to  be  at  his  own  liberty  at  all  other  times :   there   Lord 
Mansfield  said  no  settlement  was  gained,  because  there  was  an 
exception  in  the  contract ;  but  be  added  ^^  if  the  contract  be.  an 
'^  absolute  contract  for  a  year,  the  not  wording  on  Sundays  or 
<^  holidays,  if  it  be  the  custom  of  the  country  not  to  work  on 
^^  those  days,  ous^ht  not  to  hinder  the  gaining  of  a  settlement ; 
^^  because  otherwise  no  such  servant  could  gain  a  settlement  in 
*^  those  counties  where  such  a  custom  is  established.''  In  R.  v. 
Kingswinford  (<f )  there  was  an  exception  of  Sundays  in  the  con- 
tract itself;  and  therefore  that  cannot  govern  this  case.  It  is  true 
Lord  Kenyan^  in  giving  his  opinion,  there  said"  that  it  was  essen- 
'^  tial  that  the  servant  should  be  under  the  power  and  coercion  of 
^'  the  master  during  the  whole  time."     But  the  case  was  decided 
on  the  authority  of  that  of  R.  v.  Macclesfield^  where  there  viras  hr  ' 
express  exception  in  the  contract ;  and  therefore  what  was  added 
by  Lord  Kenyan  was  unnecessary,  and  is  contrary  tp  the  opinion 
of  the  Court  in  R.  v.  Birmingham  /  where  Willes^  J.  in  com- 
menting on  a  similar  expressiofi  of  Aston,  J.  in  R,  v.  Buckland 
Denham^  said  that,  when  used, as  a  general  proposition,  it  tended 
to  confound  and  mislead  ;  that  the  true  meaning  of  it  was  only 
that  the  contract  should  be  for  a  year,  by  virtue  of  whic^  the 
master  should  (subject  to  the  general  law  of  the  land,  or  particu- 

(a)  Bwrr.  5.  C  671.  (»)  CM.  77,  Dmtg  3S3.  S.  C. 

(c)  Bwrr.  S.  C.  694.  (i)  jiiUe^  4  ¥ol.  319. 

lar 
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Itr  cuitMi  of  til*  place)  kave  a  pawer  to  eompel  Ike  Bertaat  to     I79f  • 

wark  Ihroafhaiii  Uw  year;  Tor  tkat  tf  k  ware  to  be  amlerstoocl* 

ia  a  feaeral  sense,  a  handicrafts-man  coyld  never  gain  a  settle 

neat  at  all;  fiur  that  however  general  the  hiring;  mifht  be,  ha    ^^„^^ 

couM  adt  be  comf^elled  to  work  oa  Smndttj^^  or  at  unreaaoiiable    ^^^J^ 

hours  of  the  night.    In  the  same  case  too  WHles^J.  said  ^^  A 

^  distioetion  is  settled  between  casen  wbere  there  is  an  express 

^  exception  in  Cerma  in  the  original  hiring^  and  an  exception 

^  made  by  the  casloai  of  the  country  or  nature  of  the  service ; 

'^  and  the  last  stated  circumstances  are  expressly  fietermined  in 

^  R.  T.  Si.  Agnesy  and  R.  v.  Buckland  DmUumty  not  to  prevent 

"  the  party  gaining  a  settlemeaL" 

Lord  Kenton,  Ch.  J. — It  is  of  great  importance  that  points 
wUch  have  been  decided  should  not  be  set  afloat  agtin  >  and 
more  particularly  so  in  that  branch  of  the  law  which  respects 
the  poor,  because  by  those  the  conduct  of  a  very  useful  set  of 
gentlemen,  the  justices  of  the  peace,  is  to  be  regulated^  This 
questbn  arisea  on  the  words  of  the  stat  8  4*  9  fT.  3.  c.  SO.y 
by  which  it  ia  enacted  that  no  hired  servant  shall  gain  »  settle- 
meat,  unless  such  person  shall  conttmie  and  abide  in  die  same 
lervice  during  tlm  space  of  one  whole  year.  And  I  think  Aat 
the  determtnatiAa  in  the  case  ot  R.  v.  Matde^ld  (a)  paAs  Aa 
^tMtiom  at  tesC;  far  it  was  there  beM  that  there  must  he  a 
hiring  and  a  service  for  a  year,  so  far  that  the  servaat  most  bs 
aoder  the  eoatronl^  aadcoersioB  of  tW  nraater  daring  tiM  whale 
tiBK.  Thai  WM  not  then  tkrown  oat  for  Iho  first  tine;  for  iv 
R.  V.  Wrmiontb)y  Fotiery  J.  said^  ^^  A  birat^  aarvam  is  always 
^  ttder  the  goverameniy  discipliae,  and  ceatroill  of  the  matter^ 
^  tiftmtKk  SumiOjfi.^  But  Hhaa  been  ai'l^oed,  thai  tf  we  aowds' 
oide  that  tte  pauper  did  not  gssn  it  sottlemeal  m  W^Um  Under- 
tige^  we  shaU  overturn  BMtty  darided  tattsV  but  this  has  no  re* 
semblance  to  those  alladed  la.  lis  A.  v.  JRftgi  Norton  (r),  the 
rsaliatt  waa  eapressly  sfaled  lobe  a  hiring  ftnrs  year  generally: 
SoHi  IE.  V.  Birmngkam{d)ymA  iw  JL  v. ».  Agfm{e).  Wherew 
in  dnscase,  tlikiagrt  altogether,  the  seriwal  was  hired  during  thw 
space  of  five  years  la  stand  to  a  certain  rehrtSon  to  the  maalery 
during  eertan  hours  in  the  day;  be  was  to  work  twelve  hoora 
odgr.  This  case  iasimifair  to  that  ef  R.  v.  Bmckkmd  Iknkam  (/)f 
where  the  pauper  waa  bired  to  serve  as  a  siearman  fbr  five  years^ 

(a)  Burr.  S.  C.  458.  (»)  lb.  980.  (e)  Ih.  UHi, 

(tf)Ca2<L77.    Doh^.SSS.  {/)Bwrr.».  CWL  (/)/».  694. 

to 
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'  1792.     to  work  sbearman's  hours  onlj ;  which  was  held  snffident  t9 
}  ■■  make  an  exception,  as  to  his  service,  for  the  rest  of  the  year^ 

^'^i^tSSr  though  it  were  not  so  stated  expressly.    There  is  no  magic  in 
biteiito^  words;  and  if  the  words  used  be  soflBcient  to  conyey  the  ideas 
^Nom     of  the  parties,  the  Court  must  decide  upon  them.    And  though 
™^*     the  word  cMy  is  not  used  here,  the  fair  import  of  the  words  here 
used  conveys  the  same  idea.    Though  in  that  case  the  relation 
of  master  and  servant  was  to  subsist  on  certain  terms  for  five 
years,  yet  as  the  time  when  the  labour  was  to  be  performed 
was  expressed  to  be  shearman's  hours  only,  the  Court  said, 
that  it  was  not  suflicient  to  confer  a  settlement.    Between  that 
case  therefore  and  the  present  I  can  see  no  material  distinction. 
I  should  not  have  referred  to  R.  v.  Kingswinjbrdy  because  the 
reasons  for  that  determination  were  given  by  me  only,  had  it 
not  been  observed  that  it  passed  without  argument.    But  it 
must  be  remembered  that  it  was  immediately  acquiesced  under 
bj  the  gentleman  who  made  the  motion,  and  that  the  decision 
was  that  of  the  Court.    The  present  determination  is  (I  think) 
supported  by  every  auUiority  in  the  books.    It  is  admitted  that, 
if  there  had  been  an  express  exception  in  the  contract,  no  set* 
tlement  could  have  been  gained  by  serving  under  it  rand  this 
is  equivalent  to  it,  for  it  amounts  to  this,  that  the  pauper  should 
be  considered  as  the  servant  for  only  twelve  hours  out  of  the 
twenty-four. 

Grose,  J.  (a). — ^The  only  question  is,  Whether  or  not  there 
were  a  hiring  for  a  year  ?  For  I  admit  that  if  there  were  no  ex- 
ception in  the  contract  of  any  part  of  the  year,  it  is  a  good  hiring 
for  a  year :  But  I  say  here,  as  was  said  in  a  former  case^  that 
expriusio  umus  est  exehaio  aUerius.  And  when  we  consider 
what  each  party  was  to  do  under  the  agreement,  it  is  impossible 
to  say  that  there  was  not  an  exception  in  the  contract.  The 
pauper  was  ^^  hired  for  five  years  as  a  colt  shearman  to  work 
<*  twelve  hours  each  day."  Then  could  the  master  have  com- 
pelled him  to  serve  more,  or  required  any  other  service  of  him ; 
certainly  not:  he  was  only  under  his  master's  controal  during 
those  hours;  it  is  the  same  in  substance  as  if  Sundqj^  and  the 
rest  of  the  twenty-four  hours  had  been  excepted;  it  means  that 
the  servant  should  work  for  twelve  hours  in  the  day  onfy^  and 
then  it  comes  within  the  case  of  R.  v.  Buckland  Denham. 

Both  orders  confirmed. 

(a)  BwUtr^  J.  wis  indiipowA. 
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ATKINSON  againsi  JAMESON.  weAuBd^ 

THE  defendant,  having  been  arreeted  by  the   ^^^^^  ^^  ^^^^^ 
Middlesex  at  the  suit  of  another  plaintiff  on   Saturday  unt  of"ii^ 
Ncrcemher  Sd,  was  discharged  on  the  same  day,  the  sheriff  not  ^S^|fp^ii,e 
knowing  that  at  that  time  there  was  a  detainer  lodged  in  his  jj^^^"^ 
office  against  him  at  the  suit  of  this  plaintiff;  this  being  after-  that  there 
wards  discovered,  the  defendant  was  arrested  on  this  writ  on  the  deuiner  Ui 
next  day,  Sunday;  on  which  he  obtained  a  rule  to  shew  cause  ^•^tof* 
why  he  should  not  be  discharged  out  of  custody,  the  arrest  being  Cjim  ^« 
contrary  to  the  stat.  29  Car.  2.  c.  7.  s.  6.  lowing  he 

Marryatt^  in  shewing  cause,  compared  this  to  the  case  of  a  rt^'iioit, 
re-caption  after  an  escape,  which  (he  said)  might  be  made  even  ^^  ^y 
widkout  an  escape  warrant ;  Sir  W,  Moore* s  case,  2  Lord  Raym.  ^P""^^ 
1028.;  for  that  the  statute  of  Charles  only  meant  to  prohibit  an  t^e«9  cs. 
original  taking  on  a  Sunday ,  and  not  a  re-taking.  And  he  con-  The^^t 
tended  that  the  defendant  must  be  considered  to  have  been  in  Sm^m*"*" 
the  sheriff's  custody  on  the  Saturday  on  this  writ,  it  being  then  considered 
in  the  office.  cimi  tak- 

Shepkerd,  contrdy  did  not  dispute  the  legality  of  a  retaking  on  ^;^?^ 
a  Sunday,  but  insisted,  in  the  first  place,  that  the  defendant  never  Jg^'  ■" 
was  in  the  sheriff's  custody  in  this  action  before  the  Sunday^  so  After  a  vo- 
that  the  arrest  in  this  suit  was  an  original  taking  at  that  time ;  ^Sp^S^ 
and,  2dly,  that  if  he  had  been  in  custody  on  this  writ  on  Saiur^^  ^^reLSea 
(fay,  the  sheriff  could  not  retake  the  defendant,  as  this  must  be  f^^* 
considered  to  be  a  voluntary  escape.    Feathersionhaugh  v.  At*  459.] 
teiion.  Bam.  SIS. 

Lord  Kenton,  Ch.  J. — ^The  defendant  was  not  in  the  sheriff's 
custody  in  this  action  before  the  second  arrest.  But  even  if  he 
had  been,  the  distinction  between  a  voluntary  and  a  negligent 
CK&pe  is  recognized  in  the  case  in  Barnes.  If  a  party  wrong- 
felly  escape  firom  the  custody  of  the  law,  he  may  be  retaken  at 
any  time,  and  is  not  protected  by  the  statute  29  Car.  2.,  which 
forbids  an  original  arrest  on  Sundays.  But  here  the  defendant 
was  not  guilty  of  any  contempt ;  he  was  regularly  discharged 
on  the  Saiurdayy  the  sheriff  not  even  knowing  that  he  was  au- 
thorised to  detain  him. 

Rule  absolute  (a). 

(a)  See  an  anonyinotii  caie,  Will.  Rep.  459. 
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ROE  on  thtt  Draise  of  BEEBEE  again^l  PARKER. 


tbe  cQ«t       I  I^  »i8  ejectineDt  to  recover  certaia  cuslomarj  lands  la  tli« 

^M^itec-  ***  manor  of  Sedglejy,  which  was  tried  at  the  last  aRsutes  fcr 

^SMteefde.  ^^^^^'^^'^'^  P^^^J/^^ B.,  the lessOT of the plaiotiffclaimed  iin- 

•cent  of       der  a  custooi  of  the  manor  for  the  youngest  kiasworaaa  to  inherit 

manor?!      ^^  default  of  is0«e,  and  of  brothers,  sisters,  nephews,  and  nieces, 

^^ce'W  ^  ^^  person  last  seized.    The  plaintiflToflfered  in  evidence  an 

a^nodeof  tatry  in  the  court  rdb  of  the  manor,  stating  what  the  custom 

tbofii^Do     was:    iNit  the  defendant's    counsel   objected  that  such  efi« 

M^pcf!  ^  dence  of  the  custom  ought  not  to  be  received,  until  instan- 

token  ao^  ces  had  been  proved  of  such  a  mode  of  descent  having  taken 

cording  to  it  pbce.     On  the  other  side  it  was  alleged,  that  the  contrary  bad 

^"'^^  '    been  held  in  a  case  in  this  court  (a),  wherein  such  evidence  had 

J.y  ,.s,,i  /  been  determined  to  be  admissible;  and  under  this  impresatoa 

y .  /  (^      the  cause  proceeded,  and  the  evidence  was  given  as  follows. 

c  A  ^  a  Sedgleif^sB.  Articles  to  be  inquired  into  and  presented  by  tUs 

..^i.'r^^if^*^**^  ^  homage  of  the  court  baron  holden  for  the  manor  of  Sedgley^ 

^/  fl  *^  i  ^^  the  17th  September  1661,  concerning  the  copyhold  lands  and 

^  customs  there,  as  well  on  the  behalf  of  the  lord,  aa  of  the 

^  tenants,  of  the  said  manor.    6th  Item.  You  shall  in(|ttfre  and 

^  present  how  and  in  what  manner  the  several  sorts  of  copyhold 

^  lands  and  tenements  within  the  said  manor  are  and  oiighC  to 

^*  be  descendible  as  to  sons,  daughters,  brothers,  sisters^  &c. 

^  aocording  to  the  cnatom  of  (be  said  manor,  and  what  preoe* 

<^  dents  and  reasons  you  have  for  the  same.    To  the  Cth  avtkle^ 

^'  we  present  that  all  the  free  copyhcld  lancb  and  tenements 

'^  within  this  manor  are  descendibte  to^  the  eldest  sea ;  and  if  no 

^  son,  to  the  daughter  or  daugbiers  as  co-heirs ;  and  if  there  be 

*^  unlawful  issue^  (sen  or  daughter,)  then  to  the  eldest  bmtker  or 

^^  kinsman  in  blood,  and  never  to  the  youngest;.    As  (bt  reasons 

<'  or  precedents  herein,  we  may  cite  ma»y,  bnt  need  nnt^  btcnnen 

'^  it  is  very  clear  and  consmon*    Also  we  preseajb  that  all  t^ 

<<  ctutomary  kwda  and tenemeata  wiUbin  the  mnnor  aforesaid,  for 

^  tba  fivHt  descent  only  next  after  a  surrender,  descend  to  tlw 

*^  eldest  son^  but  no  longer  without  a  new  surrender ;  and  if 

^'  there  be  no  such  surrender,  &c.  then  upon  every  decease  all 

^  suchcuatSomary  lands  and  tenements  according  (o  the  custom  of 

'^  the  manor  aforesaid  are  descendible,  and  by  the  said  custom 

(a)  Detm  d.  Gtodwin  v.  Spray  ^  ante,  1  vol.  466. 

"  ought 
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^  ea^t  to  descend,  fo  the  youngest  son,  and  if  no  son,  to  the     179?» 
*' daughters  as  co-heirs;   and  if  no    lawful  issue,    (son  or  — ^— 
'^daughter,)  then  to  the  youngest  brother  of  the  deceased     agmhL 
"  party;  and  if  no  brother  or  sister,  then  to  the  youngest  kins^    J**"*"*' 
^^  man  or  kinswoman^  and  never  to  the  eldest,  without  a  sur- 
'^  render  according  to  the  custom  of  the  said  manor.    As  to 
'^  reasons  or  precedents  herein,  as  to  sons  we  cite  these  following 
'^(precedents  of  that  sort  cited).    Ami  for  precedents  as  to 
"  brothers^  though  in  the  memory  of  man  there  may  not  be  a 
'^  precedent,  for  that  it  is  very  rare  but  that  a  man  leave  either 
'^  a  son  or  daughter,  yet  these  we  cite  within  our  own  memory.*' 
(Precedents  of  that  sort  cited.)     It  appeared  that  some  of  the 
ancient  court  rolls  were  lost;  but  no  instance  in  the  court  rolls 
was  produced  of  any  admission  beyond  sisters,  nor  was  any  in- 
stance of  the  youngest  kinswoman  taking  proved  by  living  wit- 
nesses.    It  appeared,  however,  that  if  the  lessor  of  the  plaintiff 
were  not  entitled,  another  branch  of  that  family,  who  did  not 
dispute  the  lessor's  right,  had  a  better  title  than  the  defendant. 
The  jury  (bond  a  verdict  for  the  plaintiflT. 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  on  the  ground 
that  the  evidence  of  the  presentment  of  such  a  custom  on  the 
court  rolls,  by  the  homage,  was  not  of  itself  sufficient  to  esta- 
blish the  custom,  in  as  much  as  no  instance  was  produced  of  its 
having  been  put  in  nre ;  which  it  was  contended  was  the  tnie 
principle  on  which  the  determination  of  Dennd.  Ooothtinv* 
^P^^Jf  («)  was  founded. 

Bearcrofl^  Bo^er^  Lejfcester^  RtiiSimp^on,  shewed  cause  against 
the  rule.  They  admitted  that  customs  were  to  be  taken  strictly, 
and  not  extended  by  implication ;  but  that  that  rule  did  not  ap- 
ply so  much  to  the  mode  of  proof  as  to  the  nature  and  extent  of 
the  custom  itself,  when  proved.  Thus,  a  custom  fbr  the  youngest 
son  to  inherit  could  not  be  extended  to  the  youngest  brother, 
&e.  But  with  respect  to  the  mode  of  proof;  the  court  rolls  of  a 
manor  were  not  only  good  evidence  of  the  custom,  but  the  best 
evidence ;  because  ^e  highest  credit  was  given  to  the  publicity 
and  authenticity  of  the  records  of  the  manor.  Then,  in  either 
respect,  it  was  the  same  whether  the  homage  presented  what  the 
custom  was  generally,  or  whether  particular  instances  were  stated 

by  Ihem.    That  the  distinction  had  always  been  between  a 

prescription 
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17921     prescription  for  a  particular  estate,  and  a  custom  whicb  extendr 
■  to  other  persons.  In  the  former,  instances  must  be  adduced,  be^ 

fi^Smi     <^UM  &  mail^s  private  deeds  and  muniments  could  not  be  eri* 
Pamcbb*    dence  for  him  against  strangers,  who  claimed  by  a  diflfereDt 
title:  bat  it  w^s  different  in  the  latter  case ;  where  the  lex  loci 
could  as  well  be  collected  from  the  public  acts  and  records  of 
the  manor,  as  from  the  private  acts  of  individuals,  because  all 
claimed  from  the  same  source;  though  undoubtedly  the  acts  of 
individuals  were  strong  corroborating  evidence  from  tfieir  sup- 
posed notoriety.    If  this  kind  of  proof  uncontradicted  were   - 
not  sufficient  evidence  of  itself,  it  would  scarcely  be  possible  in 
cases  like  the  .present,  where  the  rolls  were  lost,  to  prove  every 
particular  sort  of  descent  by  instances ;  for  it  could  scarcely  hap- 
pen tliat  living  witnesses  could  speak  from  their  own  knowledge 
to  all  of  them.  That  in  12  Vin.Abr.  tit.  Evidence^^lb^  it  is  said 
that  the  custom  of  a  manor  should  be  proved  out  of  the  books 
or  surveys  of  the  manor,  and  not  by  parol,  which  is  bad  evi- 
dence. That  the  case  of  a  terrier  being  evidence  was  well  esta- 
blished, between  which  and  the  present  case  there  was  no  dif- 
ference in  principle.  That  the  only  authority,  which  seemed  to . 
bear  the  other  way,  was  the  one  which  was  alluded  to  at  the  trial 
ofDenn  d.  Goodmn  v.  Spraj/{a)j  but  that  would  not,  on  ex- 
amination, be  found  to  be  inconsistent  with  the  other  authori- 
ties.   The  words  of  the  custom  there  were  general,  as  &r  as  it 
could  be  collected,  that  ^<  upon  the  death  of  a  tenant  the  bailiff 
^^  should  seize  the  tenement  into  the  lord's  hands,  until  the  next 
^^  heir  should  pay  the  lord  so  much,  because  no  tenements  of  the 
"  manor  were  partible  amongst  male  or  female  heirs"    But  no 
evidence  was  given  that  in  point  of  fact  such  a  mode  of  descent 
had  ever  prevailed  beyond  the  case  of  sisters;  and  therefore  the 
Court  held  it  did  not  extend  to  the  case  of  an  eldest  niece.  But 
it  was  decisive  of  the  present  case  that  the  court  there  expressly 
held  that  the  customary  of  the  manor  was  good  evidence,  to  prove 
the  mode  of  descent.  If  so,  it  was  fully  proved  here  by  the  court 
roll  that  the  custom  did  extend  to  the  youngest  kinswoman  by 
the  direct  finding  of  the  homage.    It  did  not  expressly  appear 
in  the  other  case  that  the  custom  did  extend  to  an  eldest  niece ; 
and  therefore  that  case,  so  for  from  contravening,  confirmed  the 
principle  contended  for  here.  The  customary  was  the^re  held  ad- 
missible evidence,  being  stated  to  be  fty  the  assent  of  all  the  tenants; 

.(n)  uittte^  1  vol.  466. 

and 
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and  because  U  could  not  he  the  interest  of  any  of  the  tenants  to     179f. 
fabricate  it.   That  the  same  reasons  applied  with  equal  force  to  • 
the  reception  of  the  court  rolls  in  the  present  case.    That  this      ^J^ 
custom  was  found  by  the  homage  upon  a  deliberate  inquiry  upon    ^^^^^ 
articles  instituted  by  the  lord ;  and  it  could  not  be  the  interest 
of  any  person  to  iabricate  it.     If  then  it  were  once  established 
that  this  was  admissible  evidence  for  this  purpose,  however 
slight  it  may  be  without  proof  of  instances  in  corroboration, 
yet  being  uncontradicted  it  ought  to  prevail. 

PlumeTy  Balgujf,  and  Lane^  contra. — ^The  finding  of  the  custom 
by  the  homage  in  1661 ,  without  stating  instances  in  support  of  it, 
amounts  only  to  evidence  of  reputation.  It  is  nothing  more  than 
the  opinions  of  the  persons  assembled,  concerning  what  was  the 
custom,  reduced  to  writing :  and  it  has  been  frequently  decided 
that  reputation  without  instances  is  not  sufficient  to  prove  a 
custom.  The  objection,  therefore,  is  not  that  the  court  roll  could 
not  be  received  in  evidence  at  all,  and  therefore  the  cases  cited  - 
to  proTe  that  it  ought  do  not  apply ;  but  there  is  another  es- 
sential ingredient  wanting  to  complete  the  proof,  namely,  that 
the  custom  so  stated  by  the  court  roll  had  been  put  in  ure.  This 
was  expressly  laid  down  by  Lord  Coke  in  Ratcliffy.  Ckapman{a)j 
where  it  is  stated  that  ^^  upon  the  evidence  given  to  the  jurj, 
^'  the  Court  enforced  the  parties  who  maintained  the  custom  to 
^  shew  precedents  in  the  court  rolls  to  prove  the  usage,  and  that, 
^^  without  such  proof  and  that  it  had  been  put  in  ure^  although  ii 
''  had  been  deemed  and  reputed  to  have  been  the  same  custom, 
'^  yet  the  Court  could  not  give  credit  to  the  proof  by  witnesses.'' 
This  case  wasVecognized  and  relied  upon  in  the  decision  ofDenn 
V.  Sprajf  (6),  where  the  Court  expressly  decided  upon  the  same 
principle.  For  it  cannot  be  contended  diat  there  was  anj  ambi« 
gttity  in  the  words  of  the  custom,  that  the  tenements  of  the  manor 
were  not  partible  amongst  heirs  male  or  female:  those  words  plainly 
include  all  heirs  male  and  female.  Ye^  because  there  were  no  in- 
stances  of  such  a  descent  there  stated  beyond  the  case  of  sisters, 
although  the  customar J  was  received  in  evidence,  the  Court  held 
that  it  was  not  sufficient  of  itself  to  support  such  a  descent  to  an 
eldest  niece.    The  resolution  of  the  Court  then  must  be  taken 
secundum  subjectam  materiem;  as  far  as  the  instances  supported 
the  custom  therein  stated,  the  customary  was  good  evidence ;  but 
it  was  not  sufficient  to  carry  the  descent  further  than  such  in- 
stances. And  this  distinction  is  founded,  in  the  first  place,  on  the 

known 
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179!C.     kndwn  rule  of  law  tlmt  non-user  will  destroy  a  custom  ;  and 

**— therefore  it  is  not  sufficient  to  shew  that  a  custom  once  had  ^i- 

^iSat  ^^^^^^^  hut  the  party  claiming  under  it  must  shew  by  evidence 
Paiuuk.  of  such  acts,  as  the  nature  of  the  custom  may  reasonably  be  sup- 
posed to  afford,  that  it  has  been  cdntinued  down  to  the  present 
time.  The  dtsttnctton  is  also  founded  in  reason  ;  for  where  in* 
stances  are  proved  of  such  descents  contrary  to  the  common  taw, 
it  affi[>rds  a  strong  presumption  in  support  of  the  custom,  that  if 
it  had  not  been  established  >it  would  have  been  resisted  with  ef- 
fect by  those  who  were  interested  :  whereas  in  the  case  of  a  ge- 
neral finding  like  the  present,  where  the  right  of  no  person  in 
particular  was  in  question,  no  one  was  called  upon  or  even  at 
liberty  to  impeach  it.  There  is  an  additional  reason  whj  in  thi^ 
case  the  customary  should  not  be  considered  as  sufficient  evi>- 
dence  of  the  mode  of  descent,  except  in  thdse  instances  which 
could  otherwise  be  proved ;  for  the  presentment  of  the  koniage 
was  Ae  mere  opinion  of  those  men,  founded  in  part  only  upon 
known  instances ;  from  which  it  is  fair  to  infbr  that  no  instatices 
were  known  to  support  their  opinion  on  the  other  parts  of  it 
Besideethe  custom  is  there  stated  very  inaccurately ;  for  with  re- 
gahl  to  daughters,  it  is  said  that  they  should  all  take  as  coheirs 
by  the  custom,  which  instance  does  not  want  the  authbrity  of  a 
particular  custom,  it  being  the  general  law  of  the  land ;  sisters 
are  totally  omitted  ;  and  then  fbllows  the  supposed  custom  re- 
lative to  kinswomen ;  so  that  the  custom  is  not  uniform  as  to 
all  females. 

Lord'KFNYON-,  Ch.  J. — Considering  the  real  merits  of  this 
case^  a  more  unrighteous  attempt  was  never  made  iu  a  court  of 
justice*  For  it  is  adinilted  that,  if  the  plaintifT  be  not  entitled 
to  recover  under  the  custom,  on  which  she  relied,  another  rela- 
tion is;  and  the  general  question  is,  Whether  the  defendant,  who 
is  a  wrong-doer,  shall  prevent  either  of  these  parties  recovering? 
That  alone  would  be  a  siiffficiont  reason  for  our  refusing  to  grant 
a  new  trial.  However,  I  disclaim  deciding  upon  that  ground  ; 
for  the  objection  which  has  been  made  to  the  evidence  of  the 
plaintiff's  daim  tends  to  shake  one  of  the  fbndamental  rules  of 
IS!  East  te.  ^^^-  I  admit*  that  the  cintom  of  one  manor  cannot  be  extend- 
ed, by  analogy,  to  another :  but  the  mode  of  descent,  under 
which  aparty  claims,  must  be  established  by  proof;  and  the  ques- 
ttoW  here  is,  Whether  or  not  there  were  aliy  evidence  pf  tb^cus- 
ttim  upon  which  the  plaintiff 's  claim  was  fbunded?  The  cutto^i 
is  clearly  defined  in  the  paper-writing  produced  from  the  Court 

Rolls ; 
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RoUb;  and,  witkout  rererring  to  the  strict  rules  of  law,  let  us  '1792. 
consider  the  autheaticity  of  this  (fecuroent  on  principles  of  plain  — — 
ooiumoa  sense.  Near  a  century  and  half  ago  the  homage  (the  ^^ 
tenants  holding  under  the  lord  of  the  manor)  being  convened  ^^ 
tqgiether  eo  nomine  as  the  homage  (not  for  the  purpose  of  ex- 
tending their  claims  either  against  the  lord  or  strangers,  but) 
in  order  to  ascertain  those  rights  which  were  their  own  in  com* 
rooD  with  the  rest  of  the  tenants,  and  being  possessed  of  all  that 
infiMrmation  which  either  tradition  or  their  own  personal  observ- 
atioos  could  furnish,  proceeded  to  descrilje  the  several  customs^ 
which  regulated  the  descent  of  the  different  species  of  tenure 
within  this  manor.  Now  can  it  be  supposed  that  these  persons^ 
acting  under  the  sanction  of  an  oath,  could  for  no  purpose  what>- 
ever  give  a  false  representation  of  these  customs  ?  oris  it  not  more 
probable  that  their  account  was  the  true  one  ?  Common  sense  and 
common  observation  would  induce  us  to  believe  the  latter.  The 
argument  against  the  verdict  seems  to  admit  that  this  document 
was  a  degree  of  evidence  when  it  was  produced  to  the  jury ;  and 
if  it  were  admissible  in  evidence,  it  not  being  opposed  by  any 
other  q>ecies  of  evidence,  and  the  jury  having  given  credit  to  it^ 
it  puts  an  end  to  the  question.  And  that  this  was  admissible 
cannot  be  doubted ;  for  tradition  and  the  received  opinion  are 
the  evidence  of  the  lex  locL  A  distinction  indeed  prevails 
between  a  prescription  as  applied  to  a  particular  tenement^ 
and  a  custom  afl^ting.  the  whole  district.  And  the  latter  has 
gone  so  far  that  the  custom  of  one  manor  has  been  given  in 
evidence  to  shew  the  custom  of  another,  where  they  are  both 
governed  by  the  Border- Law.  Now  here  was  full  proof  of  a 
tradition  respecting  the  custom  of  descent  in  this  manor ;  it  was 
the  solemn  opinion  of  twenty-four  homagers,  who  are  the  con- 
stitutional judges  of  that  court,  delivered  on  an  occasion  when 
they  were  discussing  the  interests  of  all  the  tenants  ot*  the  manor. 
I  cannot  distinguish  this  from  the  instance  of  a  terrier,  which 
is  certainly  evidence*  The  case  of  Goodwin  v.  Sprajf  is  distin- 
guishable from  the  present,  J^verj  thing  that  was  said  by  the 
Court  ingiving  judgnient  must  be  xknABT^iooA  secundum  subjectam 
maleriem*  That  case  first  decided  that  such  an  instrument  as 
the  present  is  admissible;  ar.d  then  that  part  of  it,  which  said 
that  lands  were  not  partible  either  between  males  or  females,  in 
general  terras,  was  to  be  explained  by  the  custom  as  it  bad 
existed  in  point  of  fact^  which  did  not  extend  to  nieces.  And 
if  that  decision  go  farther^  and  determine  that  such  a  docu- 
ment 
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179S.  ment  is  not  admissible  in  evidence  unless  instances  in  bet  be 
previously  proved  to  warrant  the  introduction  of  it,  I  must  be^ 
leave  to  dissent  from  it.    In  this  case,  supposing  the  defendant 

Pamilkk.  ),2j  demurred  to  this  evidence,  I  think  that  the  Court  must  have 
drawn  the  same  conclusion  from  it  which  the  jury  have  drawn; 
and  therefore  on  the  law  of  the  case,  without  recurring  to  the 
firstground  which  I  mentioned,  I  think  that  the  rule  for  a  new 
trial  should  be  discharged. 

Grose,  J.  (a) — The  question  is.  Whether  this  court  roll  pro* 
duced  in  evidence,  no  instance  of  descent  according  to  the  custoni 
in  this  particular  having  been  proved,  be  or  be  not  admissible? 
for  if  it  be  admissible,  the  jury  are  to  judge  of  the  effect  of  it.  But 
the  objection  is,  that  it  is  not  admissible  at  all.    I  agree  with  the 
defendant's  counsel  that,  where  a  party  at  nisi  prius  attempts  to 
give  reputation  in  evidence,  the  judge  constantly  tells  the  jury 
that  it  does  not  deserve  any  credit,  unless  it  be  supported  by  &cts. 
But  it  never  has  been  determined  that  a  court  roll  or  a  terrier 
is  not  per  se  admissible  evidence,  without  proving  some  fiict  in 
support  of  it.    If  the  defendants  in  this  case  had  tendered  a  bill 
of  exceptions  against  the  reception  of  this  document,  I  think  that 
the  judgment  must  have  been  against  them.  The  dictum  of  Lord 
Coke  in  the  case  in  Leonardhun  however  been  cited  to  shew  that 
this  is  not  evidence.    It  must  be  remembered  that  there  ar^ 
considerable  inaccuracies  in  the  report  of  that  case;  and  I  think 
that  Lord  Coke  meant  to  comment  on  the  credit  which  was  due 
to  the  evidence  rather  tlian  to  its  admissibility  (b).  This  case  was 
considered  in  that  of  Denn  v.  Sprat/  ;  in  which  it  was  determined 
that  the  customary  was  evidence  to  prove  the  course  of  descent. 
And  I  think  that  that  decision  is  reconcileable  with  this ;  for 
there  the  words  of  the  custom  being  general,  <<  male  or  female," 
it  was  restrained  to  such  females  only  as  (it  was  proved)  bad 
taken  under  the  custom.    The  consequences  of  not  receiving 
evidence  of  this  kind  would  be  inconvenient  to  all  the  tenants  of 
manors ;  for  some  of  the  instances  of  descent  according  to  Ibis 
custom  very  rarely  happen ;  and  if  no  instance  were  to  happen  in 
the  memory  of  man,  and  the  court  rolls  were  to  be  lost,  as  thej 
were  in  this  case,  the  custom  itself  would  be  entirely  destroyed. 

Rule' discharged. 

(I)  And  it  is  eYident  from  reading  the  whole  of  UuU  cue  that  Lord  Coke  waa  com- 
nentiiig  on  a  cmtom  protcd  by  jmtoI  evfifenotf,  and  not  by  any  wrUim  doatmrntt^ 
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The  King  agahisl  Kettle  worth.  l\^v'^II: 

THE  defendant  having  been  convicted  on  an  indictment  Ajiticcof 
...       -  .   .  .the  peace 

(removed  here  by  certiorari)  for  not  repainni;;  a  road  whuincfir/s 

ra/Zone/eitMr^^side-bar  rule  wasobf^ined  to  give  Doctor  Cooper  j  beiosnln  of 

a  justice  of  the  peace,  his  cots  under  the  5<S  6  n\  ^-  M,c.  11.  fXimelll'' 

*.  3.;  which  enacts,  that  "  if  the  defendant  prosecuting  such  writ  ^j^'J^j^j"^^.*^*^* 

'•  of  certiorari  be  convicted  of  the  offence  for  which  he  was  in-  moved  here 

^^  dieted,  the  Court  shall  give  reasonable  costs  to  the  prosecutor,  J„ri^ ,» en- 

*'  if  he  be  the  party  grieved,  or  a  justice  of  the  peace,  &c.  or  any  clUL^ndor 

"  other  civil  oflScer,  who  shall  prosecute  upon  the  account  of  any  y»i-^  &  ^ 

'^  fact  committed  or  done  that  concerned  him  or  them  as  officer  ii.t.9.  if  * 

'^  or  officers  to  prosecute  or  present."     And  the  only  question  am  k>c  cHa- 

was.  Whether  Doctor  Cooper  were  the  prosecutor  of  this  indict-  T^^2\j^J' 

merit,  so  as  to  be  entitled  to  the  costs  ?     From  the  affidavits  of  J^^ 

one  C/ose  and  the  attorney  for  the  prosecution  it  appeared  that  4^  ibKast 

DoctorCtfo/KiTjIielng  indisposed  at  the  time  when  the  indictment  s'sb^.*. 

was  preferred^  desired  Oose,  who  had  been  his  cl^'rk  for  many 

years,  to  prefer  it;  that  the  attorney  was  employed  and  paid  by 

Doctor  Cooper  only ;  that  previous  to  the  indictment  Close,  by 

Doctor  Cooper*6  directions,  required  the  defendant  to  put  the 

road  into  prqper  r^pair ;  and  that  C/o.rf  acted  throughout  merely 

<ts  Doctor  Cooper's  clerk.  The  affidavits  on  the  other  side  stated 

that  Close's  name  only  was  on  the  back  of  the  indictment ;  tliat 

the  defendant  served  Chse  (who  was  also  a  shop-keeper)  with 

notice  of  trial,  &c*  as  the  prosecutor ;  and  that  he  knew  nothing 

of  Doctor  Cooper's  acting  as  the  prosecutor. 

Law  shewed  cause  against  a  rule  to  discharge  the  side-bar 
nile,  contending  that  under  the  above  circumstances  Doctor 
Cooper  was  entitled  to  the  costs,  as  being  the  prosecutor  and  u 
public  officer. 

Erskincj  in  support  of  the  rule,  said  that  a  justice  of  the  peace^ 
who  indicted  a  road,  could  not  be  considered  as  prosecuting  qud 
justice,  though  perhaps  he  might  if  he  presented  it ;  and  that  this 
distinction  was  taken  by  AshUttrst^  J.  in  R.  v.  Sharpness  {b\  who 
said  "  If  a  justice  of  the  peace  were  to  present  a  road,  and  that 
"  presentment  were  aficrwards  turned  into  an  indictment,  the 
^'justice  would  be  entitled  \'  evidently  meaning  that  he  would 
&ot  in  thecase  of  an  indictment ;  for  in  the  same  case  the  justice, 

(«)  Tufa  n.  V.  Wtmamwn,  post.  7  eol.  32.  {b)  Anle^  2  vol  47. 

VoL.V.  D  who 
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1793.     who  bad  prosecuted  a  gaoler  for  suffering  a  prisoner  to  escape^ 
— '-^■^  Was  held  not  to  be  entitled  to  the  costs,  because  any  other  per- 
"^J^y    son  might  equally  have  preferred  the  indictment.    That  in  the 
^  case  of  a  presentment  he  prosecuted  as  a  magistrate,  but  that 

in  the  instance  of  an  indictment  he  prosecuted  as  an  indiyidnal. 
But,  Sdly,  That  in  this  case  Doctor  Cooper  could  not  be  con« 
sidered  as  the  prosecutor  at  all,  the  whole  having  been  carried 
on  by  Close  as  the  ostensible  prosecutor.  And  that,  if  it  had 
appeared  at  the  trial  that  the  prosecution  was  vexations, 
Doctor  Cooper  would  not  have  been  liable  to  the  costs  under 
IS  Geo.  3.  c.  78.  s.  64. 

Lord  Kbnyon,  Ch.  J. — Upon  all  the  facts  disclosed  in  this 
case  I  think  that  Doctor  Cooper  must  be  considered  as  the  pro- 
secutor of  this  indictment.    The  circumstances,  on  which  the 
defendant's  counsel  has  relied,  are  at  the  best  but  equivocal, 
and  maj  be  reconciled  with  the  idea  that  this  gentleman  acted 
as  a  magistrate.    This  is  a  remedial  law ;  not  indeed  to  be  ex- 
tended beyond,  but  as  little  to  be  restrained  within,  the  fiiir 
import  of  it.  The  words  of  the  act  are  ^^  that  costs  shaU  be  given 
^^  to  the  prosecutor,  if  he  be  the  party  grieved,  or  be  a  justice  of 
^^  the  peace,  &c.  who  shall  prosecute  upon  the  account  of  any  (act 
f ^  committed  or  done,  that  concerned  him  or  them  as  an  officer  or 
^^  officers  to  prosecute  or  present,'*  &c.    It  is  true  that  this  act 
might  have  been  done  by  any  individual  ais  well  as  by  a  magis- 
trate, but  still  he  did  it  in  the  regular  discharge  of  his  duty.  The 
inclination  of  my  opinion  is,  that  as  this  was  a  prosecution  on  a 
code  of  laws  subject  to  the  administration  of  justices  o^  the 
peace,  and  carried  on  for  the  benefit  of  the  public,  he  ought  to 
have  his  costs.     If  the  verdict  had  been  for  the  defendant,  and 
it  had  appeared  that  the  prosecution  was  vexatious,  the  attorney 
might  haye  been  compelled  to  disclose  his  real  client. 

BuLLBR,  J. — ^Magistrates  are  to  see  that  the  public  roads  are 
kept  in  repair;  it  is  their  duty  to  present  or  indict  them;  and 
there  is  no  difference,  on  the  subject  of  costs,  between  a  pre- 
sentment and  an  indictment.  I  do.not  feel  the  difficulty  raised 
by  the  defendant's  counsel  respecting  Doctor  Cooper"^  being 
liable  to  the  costs  in  the  event  of  a  verdict  against  him,  and  its 
appearing  that  the  prosecution  was  vexatious;  for  the  evidence 
of  Chse  would  have  affected  him. 

Grose,  J. — By  the  laws  respecting  highways  not  only  great 
powers  are  given  to  justices  of  the  peace,  but  in  several  of  the 
acts  they  are  bouqd  to  see  that  the  roads  are  kept  in  proper  re* 

pair. 
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ptir.    And  though  in  this  instance  the  magistrate  did  not  pre-      1792. 
sent,  yet  he  prosecuted  the  indictment,  which  is  the  same  thing  

_  .     .,  .         *^  The  KiWG 

as  to  this  purpose*  ^^inat 

Rule  discharged. 


Kettlk* 

WORTil. 
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Shehsok  and  Another  against  Hughes.  jfoJtid^. 

N  a  rule  to  set  aside  a  judgment  of  non-pros  for  irregularity  JJf^^'^"'**"/. 


the  facts  appeared  to  be  these.  The  writ  was  sued  out  the  rendered  in 
J4th  of  March  last,  returnable  the  first  return  of  Easter  Term,  h^^^m 
Jpril  Q5ih  ;  on  the  defendant's  being  arrested  on  the  17th  jlpril,  miv^'hUn- 
he  put  in  bail  above  and  afterwards  sun-endered  in  discharge  of  ^^^ 
his  hail ;  in  July  (the  last  day  of  Trinity  Term)  he  was  removed  torpn*  into 
by  habeas  corpus  from  the  King's  Bench  prison  to  the  Fleet.  On  «nd  piain- 
the  1st  November  a  declaration  was  filed  against  him  in  the  ^^tojt'tir^ 
Fket  at  the  suit  of  this  plaintiflT  in  C.  B.,  and  judgment  ot  non-  {J^'^JJjfJJ 
pros  was  signed  on  the  6th  of  November.  the  sec«rud 

X)ai77;7i>r  shewed  cause  against  this  rule.    The  objection  is,  thevVitwns 
that  the  defendant  is  not  entitled  to  sign  a  judgment  of  non-pros^  a  judgment 
not  haying  appeared,  on  the  stat.  13  Car.  2.  st.  2.  c.  2.  s.  3.  But  ^^^J 
the  defendant's  having  given  bail  amounts  to  an  appearance  which  tt^wards 
was  not  done  away  bj^  his  surrendering  in  discharge  of  his  bail.  \^,  ^"^ 
The  general  rule  is,  that  a  defendant  who  is  carried  to  prison  on 
mesne  process  cannot  sign  a  judgment  of  non-pros  before  appear- 
ance :  but  that  is  not  applicable  to  this  ease,  because  here  the  de- 
fendant has  appeared :  the  recognizance  still  remains  in  court ; 
if  an  exonerctur  be  not  entered,  the  bail  are  liable,  and  the  de- 
fendant himself  is  at  al)  events  liable.    Another  reason  is  given 
why  a  prisoner  going  to  prison  on  the  arrest  cannqt  sign  such  a 
judgment  us  this,  because  he  is  not  put  to  any  costs :  that  rea- 
son is  equally  inapplicable  to  the  present  case,  because  the  de- 
fendant has  been  put  to  the  expence  of  putting  in  bail,  &c. 

Russd  in  support  of  tlie  rule.  First;  The  defendant,  who 
puts  in  bail  for  the  purpose  of  surrendering  in  discharge  of  those 
bail,  cannot  be  said  to  have  appeared,  6o  as  to  entitle  himself 
to  sign  a  judgment  of  non-pros.  The  defendant  is  no  party  to  the 
recognizance,  and  therefore  is  not  answerable  upon  that.  But 
if  in  aoy  case  of  that  kind  a  defendant  can  sign  such  a  judgment, 
the  defendant  in  this  particular  case  could  not ;  because,  when  he 
was  removed  by  a  habeas  corpus  to  the  Fleets  the  plaiutifi^  was  not 
boand  to  follow  him.  There  is  an  additional  reason  too  in  this 

D  2  case 
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case  why  this  judgment  should  not  have  been  si^ed;  fer  even 
if  the  defendant  could  have  signed  judgment  of  non-pros  because 
the  plaintiff  did  not  declare  within  two  terms,  in  point  of  fact 
be  did  not  sign  it  until  a  declaration  was  actually  filed,  which 
was  said  in  Worley  v.  Lcc  (a)  to  be  irregular. 

BuLLER,  J. — That  is  a  decisive  objection  to  this  judgment. 

Dampier  then  suggested  that  the  declaration  filed  on  the  6th 
o(  November  was  not  a  proceeding  in  this  court,  but  in  the 
Common  Pleas.     But 

B'uiiLER,  J. — said  that  it  was  immaterial.  If  a  prisoner  be 
removed  from  the  King*s  Bench  prison  to  the  Fleet  before  de- 
claration delivered,  the  plaintiff  has  his  election  either  to  retain 
the  cause  here  and  bring  it  back  by  habeas  corpus  for  the  pur- 
pose of  declaring  against  the  defendant,  or  to  declare  against 
bim  in  the  Fleet.    , 

Per  Curiam^  Rule  absolute. 

(a)  Ante,  3vo/.  112. 


J^ov.  22d. 

An  IdsoI- 
vcnt  debtor 
bai  a  ri^lit 
to  hti  dis- 
charge if  his 
groats  be 
rot  paid  b^ 
fore  ten  at 
night  of  the 
day  ou 
which  they 
are   pay- 
able ;  ar.d 
thii  right  its 
not  waived 
b^tbe  turn- 
key on  the 
fe'iont*  i^ide 
accepting 
them  after 
.that  time. 


Fisher  against  Bull* 

UPON  a  motion  for  the  discharge  of  an  iasoh^ent  debtor 
on  account  of  the  non-payment  of  his  groats,  it  appeared 
that  the  debtors^  side)  on  which  the  prisoner  was,  is  always 
locked  up  at  ten  o'clock,  when  the  turnkey  on  that  side  goes 
away  and  another  takes  charge  during  the  night.  That  in  this 
instance  the  groats  were  not  brought  to  the  prisoner  till  a  quar- 
ter past  ten,  and  were  then  given  to  the  turnkey  on  the  felons* 
side,  who  received  them  at  the  g^te ;  but  that  the  defendant 
afterwards  refused  to  accept  them,  alleging  that  they  had  not 
been  tendered  in  time. 

JMarri/altj  who  supported  the  application,  said  that  as  the 
party  wa8>  entitled  to  ret^eive  his  groats  by  a  particular  day,  if 
they  were  not  paid  before  the  prisoners  were  locked  up  for  the 
night,  it  was  impossible  he  could  derive  any  benefit  from  them 
on  that  day,  which  was  what  the  law  intended ;  and  it  would 
be  a  mean  of  postponing  the  payment  a  day  longer  than  was  aU 
lowed.  He  said  the  rule  in  the  Common  Pleas  was,  that  they 
should  be  paid  at  the  Fleet  before  nine  o^clock. 

Shepherd  opposed  the  discharge,  on  the  ground  of  waver;  for  the 
receipt  of  the  groats  by  the  turnkey  was^a  receipt  by  the  prisoner, 

according 
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according  to  the  case  determined  the  other  day  (a) ;  and  having     1792. 
consented  to  receive  them,  he  cannot  now  object  that  they  came  ■ — ' 
too  late.  •       .    .  ^»-™ 

Lord  Ken  YON,  Ch.  J.  thought  that  the  tender  was  too  late;  fi*^"*- 
and  expressed  a  wish  that  the  hour  of  payment,  in  general 
might,  in  conformity  to  the  rule  laid  down  in  the  Common 
Pleas,  be  altered  to  nine  o'clock  :  but  the  marshal  suggesting  that 
disputes  might  arise  res|>ecting  the  precise  hour,  which  were  now 
prevented  by  the  public  an4  known  circumstance  of  shutting  the 
door  punctually  at  ten,  his  lordship  acquiesced ;  and  the  latest 
time  for  payment  still  continues  to  be  ten* 

BuLLER,  J.-Whatever  the  rule  is  respecting  the  time,  within 
which  the  groats  ought  to  be  paid,  it  ought  to  be  adhered  to, 
and  certainly  it  should  not  be  enlarged  against  the  prisoner. 
As  they  were  not  paid  therefore  in  this  instance  till  after  ten 
o*clock,  the  time  limited,  they  came  too  late.  But  it  is  said 
that  the  objection  was  waved  by  the  sul)sequent  receipt  by  the 
turnkey,  as  agent  for  the  prisoner.  1  am  not  prepared  to  say 
that  the  acts  of  turnkey  can  bind  the  prisoner  as  his  agent 
up  to  this  extent.  But  at  any  rate  the  turnkey,  who  did  receive 
the  groats,  cannot  be  so  considered  ;  for  he  was  the  turnkey  on 
the  felons'  fiide,  and  not  on  the  debtors'. 

Grose,  J.  concurring. 

The  Prisoner  was  ordered  to  be  dischartred. 

.  (a)  The  case  aUuded  to  vras  a.  motion  by  Frankli/n  on  Saturday  last,  for  the  dis- 
thsr^e  of  an  insoWent  debtor  on  the  i^round  that  the  debtor  bad  p'ven  a  French  half 
CTDWo  to  the  tvrokey  in  payment  of  the  groats,  who  received  \t ;  but  that  the  pri- 
NNierhiimelfbad  refused  to  accept  it  nhen  tendered  to  him  afterwards,  because  U 
wa«  not  carrent  money.  The  Court  ^ibsent  Sii'/cr,  J.)  denied  the  mollon^  consider^ 
iu;  that  the  acceptance  of  the  money  by  the  turnkey  without  objection  tvas  a  suffi- 
"rieal  discharge  as  to  the  creditor. 


Planck  against  Anderson  and  Another,  Sheriff  Thwutay^ 

o(  Middlesex.  *"* 

THE  declaration  stated  that  on  the  11th  of  January  1792  ifaiheritr 
Lord  William  Murraj/  was  indebted  to  the  plaintiff  in  99/.  l^«Ve7a  Sui 
on  two  bills  of  exchange,  for  recovery  whereof  the  plaintiff  on  ^^e"Dro! 
the  same  day  and  year  sued  out  of  B.  R,  n  special  capias  ad  re*  <^?»'\*^*«P 
spondetidumy  directed  to  the  sheriff,  retVimable  in  eight  days  of  castodr 

after  the  re- 
turn of  the  writ,  and  then  carry  him  to  prison,  he  is  not  liable  to  an  action  on  the  oase  as  for  ao 
cicape,  if  the  jary  fiod  that  the  plaintiff  has  pol  been  delayed  or  prejudiced  in  hit  suit. 

St.  Hilary y 
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1793.     St  Hilary^  by  Tirtoe  of  which  the  defendants  arrested  liDrd 
:  William  Murraj/  on  the  same  day,  and  detained  him  in  their 

^ain^  custody,  Until  they,  not  mindful  of  their  duty,  S^c.  afterwards 
Asrocftsov.  ^Q J  ^fi^r  |]|Q  liii^e  appointed  for  the  return  of  the  said  writ, 
to  wit,  on  Ist  March  1792,  voluntarily  permitted  him  to  escape ; 
and  that  the  defendants  after  the  said  escape,  to  wit,  on  the 
Sdth  April  1793,  felsely  returned  on  the  said  writ  that  by  vir- 
tue thereof  they  took  the  body  of  the  said  W.  M.  whose  body 
they  safely  kept  until  they  received  a  writ  of  habeas  corpus  cum 
rausd  directed  to  them,  by  virtue  whereof  on  the  31st  April  1793 
they  conducted  the  said  IV.  M.  before  a  judge  of  B.  R.  who 
committed  him  to  the* custody  of  the  marshal :  by  reason  of 
which  premises  the  plaintiff  has  been  delayed  and  prevented 
from  recovering  his  damages,  &c.  The  second  count  was  the 
same  as  the  first,  with  this  difference,  that  it  stated  the  arrest  to 
have  been  made  by  virtue  of  another  writ  sued  out  the  30th 
January  1793,  called  an  alias  special  capias  ad  respondendum  re* 
turnable  in  eight  days  of  the  Purification,  &c. 

Itap|>eared  at  the  trial  before  Lord  Kenyan  at  WestminsterihBX, 
Lord  W.  M.  being  in  the  custody  of  the  Sheriff's  officer  at  the 
suit  of  another  creditor,  the  plaintiff's  writ  was  served  on  him 
on  the  1 1th  January  179^,  returnable  the  30th.    That  to  pre- 
vent his  being  sent  to  gaol,  another  writ,  as  mentioned  in  the 
second  count  of  the  declaration,  was  with  the  plaintiff's  con- 
sent issued  on  the  30th,  returnable  as  there  mentioned.     That 
a  writ  of  habeas  corpus  cum  causd  tested  38th  November  1791, 
returnable  immediately  before  a  judge  of  £.  R.  was  issued  and 
delivered  to  the  sheriff  jBome  little  time  previous  to  the  SOth 
January  1793,  for  removing  Lord  W.  M.  into  the  custody  of 
the  marshal,  but  that  in  &ct  he  was  not  brought  up  nor  com- 
mitted till  the  31st  Aprily  being  the  day  before  the  Essoign  day 
of  Easier  Term  ;   after  which  the  plaintiff  filed  a  declaration 
against  him.    That  from  the  time  of  the  first  arrest  till  the 
commitment  Lord  W.  3i.  remained  in  the  custody  of  the  sheriff's 
officer.    There  was  a  verdict  for  the  plaintiffs  but  the  jury 
found  that  he  had  not  been  delayed  or  prejudiced  in  his  suit ; 
and  the  question  was  reser\'ed  for  the  opinion  of  the  Court, 
whether  under  these  circumstances  the  plaintiff  was  entitled  to 
recover,  A  rule  having  been  accordingly  obtained,  calling  on  the 
plaintiff  to  shew  cause  why  the  verdicibhould  not  be  set  aside  and 
a  non-eaiit  entered, 

Bearcroft 


IN  THE  Thibtt-thiud  Year  OF  GEORGE  in.  Sd 

BearcrqfiBnd  Lazces  now  shewed  cause. — ^The  sheriflTis  bound     1792. 
by  law  to  have  the  l)ody  of  his  prisoner  in  the  common  gaol 


before  the  return  of  the  writ.    It  is  true  he  may  appoint  his     ^^^^^ 
gaol  wherever  he  pleases  within  the  limits  of  his  jurisdiction^  ANosisoif* 
but  he  cannot  have  more  than  one  common  gaol.    And  so  the 
statate  ^  J^  5  W.  8^  M.  c.  21.  seems  to  take  for  granted  ;  for 
it  is  thereby  directed  that,  when  the  defendant  is  in  custody 
upon  process,  the  plaintiff  shall  within  such  a  time  cause  a  copy 
of  the  declaration  to  be  delivered  to  such  prisoner,  or  to  the 
gaoler  or  keeper  of  the  prison ,  or  gaoler,  in  whose  custody  suchpri* 
soner  shall  be  or  remain.    Manifest  inconvenience  will  ensue  both 
to  plaintifis  and  defendants,  if  it  be  left  to  the  discretion  of 
sherifis  to  take  a  party  to  gaol  or  suffer  him  to  remain  in  the 
private  custody  of  a  bailiff;    To  plaintiffs ;  because  in  case  of  a 
rencne  before  a  prisoner  be  carried  to  gaol,  the  sheriff^  may  re^ 
turn  that  as  a  good  cause  for  not  producing  the  body  at  the 
day:  To  defendants  ;  because  such  a  di:jcrctioiiary  power  will 
be  made  use  of  as  an  instrument  of  oppression  to  extort  money 
from  them  for  an  indulgence,  which  most  men  under  such  cir- 
cumstances will  be  eager  to  purchase.     Besides,  the  bailiff^s 
warrant  is  only  for  a  particular  purpose,  namely,  to  enable  the 
sheriSTto  have  the  body  by  a  certain  day ;  it  expires,  therefore^ 
at  that  time ;  and  if  a  debtor  cannot  be  arrested  upon  that  war- 
rant after  tfaeday,  no  more  can  he  be  detained  bv  the  bailifi^after- 
wards  of  his  own  authority.    And  it  has  been  held  that  if  a 
bailiff  voluntarily  permit  a  prisoner  to  escape,  he  cannot  re-take 
him  after  the  return  of  the  writ ;   if  he  do,  he  is  liable  to  an 
action  for  false  imprisonment.     If  then  the  custody  were  unlaw- 
fal  after  that  time,   it  is  such  an  escape  in  law,  for  which  the 
sheriff  is  answerable ;  this  return  is  therefore  false,  and  the 
plaintiff  is  entitled  to  sustain  his  verdict. 

J^ingajf  and  Gibhs^  contra. — Itis  a  sufficient  discharge  of  the 
sheriff's  duty,  if  he  have  the  body  of  the  prisoner  forth-coming 
to  comply  with  the  exigency  of  the  writ.  The  exigency  of  the 
writ  was  to  have  his  body  by  a  particular  day  to  answer  the 
plaintiff's  demand :  that  was  substantially  complied  with  in 
the  present  case ;  and  the  plaintiff  recognized  the  debtor's  being 
in  the  custody  of  the  sheriff  by  afterwards  declaring  against 
him.  That  the  sheriff  is  not  bound  in  all  cases  to  carry  a  pri- 
soaer  to  gaol  at  the  return  of  the  writ  is  clear  from  adverting 
to  the  2  Geo.  2.  c.  98.  which  directs  that  the  debtor  shall  not  be 
carried  lo  prison  within  twenty-four  hours  after  the  arrest ;  so 

that 
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1T9S.     that  in  case  of  an  arrest  on  the  rctnrn  day,  the  slieriff  canoot 

carry  the  prisonertogaol  until  after  the  return.  If,  by  not  carrj- 

agtjm?     ing  the  prisoner  to  gaol  in  proper  time,  the  plaintiff  had  sus- 
Akdehson.  tained  any  special  damage,  that  might  have  been  the  ground  of 
an  action  ;  but  the  jury  have  negatived  any  injury  or  delay  to 
the  plaintiff,  which  is  decisive  in  this  sort  of  action.     In  Bonner 
V.  Stokelj/  («),  which  was  an  action  on  the  case  for  an  escape  on 
process  of  outlaVvry,  the  Court  held  that  the  action  well  lay,  bt' 
must  the  plaint  iff therebt/  was  delay  edof  his  debt*  So  in  Bennion  v. 
Watson  (h\  where  the  action  was  because  the  sheriff  suffered  the 
pMSoner  to  escape  wifTiout  taking  sureties  for  his  appearance,  it 
was  held  that  the  action  lay  for  the  negligence  of  the  sheriff  s^/rerf- 
btf  the  jMYiy  was  pr^udiced  in  his  suit.     But  the  ground  on 
which  those  actions  were  held  to  be  maintainable  is  negatived 
in  this  instance ;  and  therefore  the  plaintiff  has  no  causeofaction. 
Lord  Ken  YON,  Ch.  J. — In  order  to  see  whether  or  not  the 
sheriff  has  violated   his  duty,  it  in  necessary   to  advert  to  the 
precept  under  which  he  acted.     The  form  of  it  is,  that  he  shall 
take  the  body  of  the  debtor,  and  have  him  ready  to  produce  on 
a  certain  day.     If  therefore  the  sheriff  bad  taken  him,  and  re- 
turned cepi  corpusj  and  the  debtor  were  not  afterwards  forth- 
coming, then  the  exigency  of  the  writ  would   not  have  been 
answered  :  but  here  the  exigency  of  the  writ  was  performed,  so 
far  that  the  debtor  was  forth-coming  when  the  plaintiff  called 
upon  him  to  answer  his  demand.     Not  finding  any  authority  in 
the  books,  which  says  that  the  sheriff  is  answerable  under  these 
circumstances ;  but  on  the  contrary  seeing  that  cases  may  be  put 
where  the  debtor  cannot  be  carried  to  prison  before  the  return  of 
the  writ;  as,  where  he  is  taken  just  before  the  return,   I  think 
that  the  rule  should  be  made  absolute. 

Duller,  J. — There  isa  difference  between  cases  where  a  par- 
ty is  in  cu.stody  in  execution  and  on  mesne  process.  In  the  former, 
a  creditor  has  a  right  to  the  body  of  his  debtor  every  hour  till 
the  debt  is  paid  ;  and,  if  the  prisoner  escape,  may  bring  an  action 
of  debt  upon  the  statute  against  the  sheriff,  in  which  he  maj/ 
( without  considering  how  far  he  fnust)  recover  the  whole  debt  (c). 
But  where  the  prisoner  escapes  out  of  custody  on  mesne  process, 
the  creditor  cannot  bring  an  action  of  debt,  but  is  driven  to  his 
action  upon  the  case,  which  is  founded  on  the  damage  sustained; 
and  if  no  damage  be  sustained,  the  creditor  has  no  cause  of 
action.    The  damage  which  a  creditor  may  sustain  in  such  a 

(a)  CV».  JJ/n.  652.  {b)  f ♦.^25.  («)  nd4  B^nafaut  v.  WMm',  anie,  2  V9L 196. 

case 
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case  as  the  present,  is  the  delay  and  prejudice  in  recovering  his     1792. 
debt  so  soon  as  he  otherwise  might:  but  in  this  case  the  jury  - 
{band  that  in  point  of  fact  the  plaintiff  was  not  delayed  or  pre-     ^^^1!? 
judiced.     I  do  not  sec  indeed  how  that  finding  correspondents  Awo«««>w- 
irith  the  dates;  but  it  is  a  sufifcient  answer  to  this  application, 
that  the  jury  were  satisfied  that  there  was  no  prejudice  to  the 
plaintiir.  I  have  not  met  with  any  case  like  the  present ;  but  the 
reasoning  of  Whilrow  v.  Edwin  (a)  is  applicable.     There  to  an 
action  for  an  escape  on  mesne  process  the  shcriiTpleaded  that  the 
debtor  was  rescued  out  of  his  custody  as  he  was  carrying  hiro  to 
Newgate  ;  to  which  the  plaintiff*  replied  that  the  debtor  ought  to 
have  been  carried  to  prison  xcithin  a  convenient  time  after  the 
arrest,  and  that  he  was  rescued  because  the  defendant  neglected, 
&c:  but  the  Court  thought  the  replication  bad,  and  gave  judg« 
ment  for  the  defendant.    That  case,  therefore,  establishes  this 
point,  that  tlie  sheriiTwas  not  bound  to  carry  the  debtor  to  pri* 
son  the  first  moment,  nor  even  within  (what  is  there  called) 
a  convenient  time,  after  the  arrest.    Thus  it  stood  before  the 
statute  2  Geo.  2.  r.  22.  which  enacts  that  the  sherifi^  shall  not 
carry  the  debtor  to  prison  within  twenty-four  hours  after  the 
arrest    Then  what  is  the  time  within  which  the  sheriff  must 
carry  the  debtor  to  gaol?    At  the  return  of  the  writ;  after- 
wards the  sheriff  keeps  him  at  his  peril,  in  case  the  creditor  is 
delayed.     But  in  this  case  the  jury  have  expressly  found  that 
be  was  not  delayed  or  prejudiced,  and  therefore  I  think  the 
plaintiff  has  no  caube  of  action. 
GaosB,  J.  concurring. 

Rule  absolute  (&). 

(«)  1  Lutm.  12S.  (5)  Vide  Stamper  v.  Mllbounit,  post,  7  vol.  IW. 


Thompson  against  Symonds  and  Another.  Jowl^'Sd! 

nriHIS  was  an  action  on  the  case  on  the  statute  17  Geo,  3.    The&uig- 
i    c.  57.  for  pirating  a  print  of  the  countess  of  Huntingdon,  print  n^y 
The  declaration  stated  that  the  plaintiff  before  and  at  the  time  aiT'nction 
of  the  pirating,  &c.  was  the  legal  and  true  proprietor  of  a  cer-  J"  J''V,  ****'• 
tain  print,  &c.  which  before  that  time  had  been  drawn  and  de- '  e.57.  n^aimt 
signed  by  one  R.  Boxcj/er^  &c.;  and  atlterwards  it  stated  that  the  Jr"io  piliaie* 

In  such  an  action  it  i^  not  neresary  to  produce  the  plate  itself  in  evidence  ;  one  of  the  print! 
taken  frmq  the  original  plate  is  good  evidence. 
The  date  most  always  a^>pear  on  the  print. 
Q'*»    Wli^ther  on  an  a»ignment,  the  name  of  the  ibyentor  m  the  aasifpiee  ihoald  appear  F 

defendant 
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1792.^    defendanl  pirated  it,  &c.    At  the  trial  before  Lord  Kenyon  at 
the  Sittings  at  Westminster^  the  plaintifT  proved  that  B<nsit/n 


^!^M "  originally  published  this  print  in  August  1790,  that  in  July 
r  ftTMovDi.    J79I  he  assigned  his  property  in  it  to  Fitter,  that  the  defendant 

^^^^  c^^      jjjjj  gjijgg  Ijjj^^  ^jjjjg  pirated  it ;  and  be  gave  in  evidence  two 
'^  ^'  ^  /"''^^A'.  prints;  the  original  one  published  by  Bowyer,  and  another 
/  Ac .,  Khv  ^fy'   ^^^i*  ^^^  plaintiff  became  the  proprietor.  On  the  first  print  was 
./.  engraved ;  *^  Painted  by  Bowyer;  engraved  by  Fitter;  published 

<<  as  the  act  directs  by  Bowyer  26th  August  1790."     On  the  se- 
cond the  last  part  was  altered  thus;  ^^  Publiyhed  as  tlie  act  directs 
*^  by  Thompson  26ih  August  1790."  Two  objections  were  made 
by  the  defendant's  counsel ;  1st.  That  an  assignee  of  this  pro- 
perty could  not  maintain  any  action  in  his  own  name  under  the 
statute ;  Sdly,  That,  if  any  such  action  could  be  sustained,  the 
plaintiff  must  fail  in  this,  because  the  evidence  did  not  support 
the  plaintiff's  title,  inasmuch  as  the  second  print,  which  most 
be  taken  to  be  a  counterpart  of  the  plate  at  present,  purported 
to  be  an  original  print  by  Tliompson  in  1790,  whereas  it  really 
was  published  by  Bowt/erm  1790.  Lord  Kenyon  over-ruled  both 
these  objections;  and  the  plaintiff  obtained  a  verdict  for  10/.  bat 
the  points  were  reserved.  The  statute  8  Geo.  "i.  c.  13. 1. 1,  vests 
the  property  of  certain  prints  in  the  inventors,  designers,  &c. 
for  fourteen  years  ^^  from  the  day  of  publishing,  which  shall  be 
'^  truly  engraved  with  the  name  of  the  proprietor  on  each  plate, 
*^  and  printed  on  every  such  print ;''  inflicting  on  othei^  persons 
printing  the  sam^,  '^  without  the  consent  of  the  proprietor  there- 
*^  of  first  had  and  obtained  in  writing,"  the  penalty  of  forfeiting 
the  plate,  the  sheets  on  which  the  prints  are  copied,  together 
with  5s.  for  every  print,  &c.     The  second  section  provides  that 
it  may  be  lawful  for  any  persons,  who  shall  thereailer  purchase 
any  plate  for  printing  from  the  original  proprietor,  to  print  and 
reprint  from  the  said  plates,  without  incurring  any  penalty. 
The  7  Qeo,3.  c.  38.  s.  1.  extends  to  prints  taken  (torn  any 
pictures,  models,  &c.;  and  enlarges  the  rigbt  to  twenty-eight 
years.    And  the  17  Gen,  2^.  c.  57.  gives  a  special  action  upon 
the  case,  in  which  the  proprietor  may  recover  damaged. 

Russell  moved  on  a  former  day  to  set  aside  the  verdict,  and  to 
enter  a  nonsuit ;  against  which  the  rule  cause  was  now  shewn  by 
Mingay,  Garrow,  a;id  Lawes, — Answer  to  the  fir*t  objection : 
though  the  act  8  Geo  2.  does  not  in  express  terms  give  the  in- 
ventor power  io  assign,  yet  the  second  section  speaks  of  the 

purchase 
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purchase  of  any  sueb  print,  &c.  which  necessarily  implies  that  the     1702. 
proprietor  may  sell.    But,  even  without  such  words,  the  power  — — ^ 
of  selling  would  attach  on  the  inventors  from  the  first  clause,.  ^"^S!?^ 
which  vests  the  property  in  them  for  a  term  of  years.    The  in-    *TJioiii>t. 
jniy  is  done  to  the  proprietor,  and  not  to  the  engraver  or  de- 
signer, who  has  parted  with  his  interest ;  and  therefore  the  fiurmer 
may  bring  the  action.    In  Sayer  qui  tarn.  v.  Dicey  (a)y  where 
sach  an  action  was  brought  by  the  assignee  of  the  plate,  no  ob* 
jection  was  taken  to  the  action  on  that  account ;  but  the  plain- 
tiff failed  merely  because  the  day^  when  it  was  published,  did 
not  appear  on  the  print.    As  to  the  other  objection :  the  con- 
ditions, of  inserting  the  date  of  the  print  and  the  name  of  the 
proprietor,  were  imposed  by  the  8  Geo.  S.  for  the  purpose  of 
informing  the  public  when  the  exclusive  right  of  selling  would 
expire,  and  who  was  the  real  proprietor  at  the  time,  in  order 
that  his  consent  might  b^  obtained  previous  to  any  copy  being 
taken.    These  conditions  were  strictly  complied  with  in  the  first 
iastance ;  and  when  the  right  was  transferred  to  the  plaintifi^ 
it  hecame  necessary  to  insert  his  name  instead  of  Bowyer^s,  in 
order  that  persons,  wishing  to  copy  it,  might  know  whose  con- 
sent to  ask  for  that  purpose.    The  words  ^'  published  as  the  act 
<<  directs  by  Thompson^  26th  jfugust  1700/'  only  mean  that  the 
print  was  originally  published  in  August  1790,  and  that  Thomp^ 
son  is  the  proprietor  of  it,  not  that  he  was  so  in  1790.  The  object 
of  the  act  in  requiring  the  date  was  to  give  information  when 
the  right  will  cease,  not  when  it  began ;  and  if  the  date  in  this 
case  had  been  altered  as  well  as  the  name,  the  public  would 
have  been  misled.    In  Sayer  v.  Dicey  the  reason  given  by  the 
Court  was, "  that  any  person  might  know  when  the  proprietor's 
^'  exclusive  right  ceased,  and  when  and  against  whom  he  might 
^  be  guilty  of  offending  contrary  to  the  statute." 
Enkine  and  RusseU^  in  support  of  the  rule. — The  first  objection 
is  not  that  the  inventor  cannot  assign  any  interest  in  the  plate  to 
a  purchaser,  but  that  the  assignee  cannot  maintain  any  action 
against  a  third  person  who  copies  the  print,  on  the  ground  that 
he,  the  assignee,  has  the  exclusive  right  of  selling.     The  first 
clause  in  the  8  Geo,  2.  inflicts  the  penalty  only  on  those  who 
sell  without  tlie  consent  of  the  proprietor;  and  the  second  ex- 
cn^ts  persons,  who  may  purchase  the  plates,  from  the  penalties 
of  the  act:  tho  operation  therefore  of  those  two  clauses,  taken 
together,  is,  that  the  purchaser  is  merely  exempt  from  the  pe- 

(«)  s  fFirti;  so. 

nalties 
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]792.     nalties  of  the  statute,  but  that  if  any  other  person  copy  the 
plate  the  action  must  be  brouii^ht  by  the  original  proprietor, 


'^0giUnat^   who  perhaps  may  be  consi«lered  as  a  trustee  for  the  aR«ignee as 
Stmoxds,    to  any  damages  that  he  may  recover.    The  case  In  TVihon  does 
not  prove  that  such  an  action  as  this  can  be  supported:  one  de* 
cisive  objection  occurred  in  that  case,  which  prevented  the  ne- 
cessity of  discussing  any  others  that  might  have  been  made. 
Secondly ;  the  plaintiff  claims,  on  one  of  his  prints,  under  a  title 
to  this  print  in  August  1790;  whereas  by  his  own  shewing  his 
real  title  did  not  accrue  till  Ju!ji/  1791 ;  this  was  holding  out 
false  information  to  the  world.     There  never  existed  such  a 
print  as  that  which  the  plaintiff  claims ;  one  published  by  him 
in  August  1790.  In  Bonner  v.  Field  (n\  this  objection  prevailed. 
It  was  an  action  for  pirating  a  print  of  the  seat  of  the  Countess 
of  Talbot,     l^he  plaintiff  had  been  employed  by  Lady  Talbot  to 
engrave  this  plate  for  her,  which  he  executed  on  the  1st  tiiJune 
1778,  when  he  took  off  some  impressions  for  her  use:  on  the 
2d  o(June  1778  she  gave  the  plate  to  the  plaintiff,  wha  en- 
graved on  the  bottom  of  it "  Drawn  and  engraved  by  J,  Bonner; 
"  published  on  the  1st  ofJune^  1778,  as  the  act  directs.*'    The 
declaration  having  stated  that  the  plaintiff  was  ihe  proprietor 
on  the  1st  ofJune,  Lord  Mansfield  non^suited  the  plaintiff  on 
the  ground  that  he  had  no  title  on  the  day  when  he  claimed  it. 
The  claim  by  the  inventor  is  a  monopoly,  and  therefore  not  to 
be  favored.     For  though  the  Legislature  intended  to  confer  a 
benefit  on  him,  certain  conditions  were  imposed,  without  com- 
plying with  which  no  exclusive  right  is  vested  in  the  inventor, 
&c.  under  these  statutes.     The  name  of  the  inventor  or  en- 
graver should  appear  on  the  print,  that  the  public  may  know 
who  is  entitled  to  the  merit  of  it.    Evfn  if  the  name  of  the  pro- 
prietor for  the  time  being  ought  to  appear,  still  the  original 
name  should  be  left,  and  that  of  the  assignee  added  to  it,  as 
being  the  purchaser.   But  the  present  mode  of  substituting  one 
name  for  another  is  calculated  to  mislead  the  public,  by  inducing 
them  to  Ijelieve  that  the  plaintiff  was  the  original  publisher: 
whereas  he  neither  published  it  originally,  nor  had  any  pro- 
perty in  it  in  August  1790,  the  time  when  he  asserts  to  the 
public  that  he  published  it. 

BrLLEF,  J.  observed  that  the  argument  went  beyond  the 
point  necessary  to  be  inquired  into ;  for  that  if  the  second  print 
were  laid  out  of  the  case,  it  would  stand  thus :  The  plaintiff 

{a)  Sittiogs  after  JlUarjf  1781,  at  CuildhaU^  cor.  Lord  Mtrntfidd. 

.   in 
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fn  his  declaration  shortly  states  ^^  that  he  was  the  legal  pro-      1792. 
"  prietor  of  the  print  designed  and  published  hyBowi/er^Bud  that  *- 

"  the  defendant  pirated  it,  &c.;"  all  which  allegations  (he  ob«     ^^uh' 
served)  were  proved  independently  of  the  second  print.  »¥**»©•. 

It  was  then  contended  that  the  prints  were  not  the  best  evi- 
dance,  and  that  the  plate  itself  should  have  been  produced, 
which  would  have  varied  from  the  plaintiff's  title.  And  that 
it  would  be  a  question  of  doubt  whether  any  action  could  be 
maintained  on  that  plate,  as  altered ;  the  original  plate,  on 
which  the  assignor's  title  was  founded,  being  destroyed  by  the 
alteration. 

The  Court  were  very  clearly  of  opinion  that  there  was  no 
foundation   for  the  first  objection.     And  as  to  the  second 

Lord  Kenton,  Ch.  J.  said — I  am  very  glad  that  my  brother 
BuUer  h^  discovered  a  ground  on  v^'hich  this  verdict  may  be 
supports.  When  the  Jplaintiflf  purchased  of  the  original  pro* 
prietor  he  had  every  thing  which  the  Legislature  required : 
and  even  if  he  had  afterwards  destroyed  the  plate,  his  title 
would  have  continued.  Had  the  question  turned  entirely  on 
the  point  on  which  it  has  been  argued,  I  should  have  thought  it 
involved  in  considerable  difficulty :  upon  that  head  my  opinion 
has  floated  during  the  course  of  the  argument.  It  should  seem 
that  the  reason  for  requiring  the  name  and  the  date  to  appear  on 
the  print  was  that  they  might  convey  some  useful  intelligence 
to  the  public.  The  date  is  of  importance,  that  the  public  may 
knowthe  period  of  the  monopoly.  The  name  of  the  proprietor 
should  appear,  in  order  that  those  who  wish  to  copy  it  might 
know  to  whom  to  apply  for  consent.  It  seems  therefore  necessary 
that  the  date  should  remain,  but  that  the  name  of  the  proprietor 
should  be  altered  as  often  as  the  property  is  changed.  I  ad- 
mit, however,  that  there  is  some  incongruity  in  saying  that 
it  was  published  by  the  assignee  at  the  time  when  it  first  bore 
date,  when  in  fact  it  was  not  published  by  him  at  all,  and  his 
title  accrued  subsequent  to  that  time.  But  without  deciding 
that  point,  I  am  satisfied  that  the  verdict  may  be  supported  on 
the  ground  mentioned  by  my  brother  Bullcr, 

BuLLER,  J. — All  the  difficulty  in  this  case  arises  from  the 
circumstance  of  the  plaintiff's  having  proved  too  much  at  the 
trial:  he  gave  in  evidence  two  prints;  the  one  published  by 
Boxsj/er^  the  other  by  himself.  If  he  had  rested  his  case  on  the 
production  of  the  first  print  only,  no  question  could  have  arisen ; 
for  he  would  then  have  proved  all  the  allegations  in  his  declara- 
tion^ 
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1792.     tion.    The  objection  has  been  made  on  the  other  print :  bat  it 
■  the  pkintiff  has  a  right  to  this  print,  and  has  sustained  an 

^'^SS^  ^  injury  in.  consequence  of  the  defendant's  having  pirated  it,  it 
^TMoiiiM,  would  require  a  very  strong  case  on  the  part  of  the  defendant 
to  induce  the  Court  to  grant  a  new  trial.  Then  it  was  objected 
that  the  first  print  was  not  sufficient  to  entitle  the  plaintiff  to  a 
verdict,  because  the  plate  itself  was  not  produced.  But  although 
several  actions  of  this  kind  have  been  tried  since  the  passing  of 
these  statutes,  in  no  one  of  them  has  the  plate  itself  been  pro- 
duced ;  the  print  has  been  always  received  in  evidence,  and  no 
objection  taken  to  it.  With  regard  to  the  point  gone  into  at 
the  bar,  I  can  see  no  reason,  on  reading  the  act  of  parliaroeDt, 
to  distinguish  between  the  date  and  the  person  who  publishes 
the  print.  When  the  Legislature  gave  the  monopoly  to  the  pe^ 
S9n  who  engraved,  ftc.  they  required  that  the  date  and  the  name 
of  the  person  entitled  to  the  monopoly  should  appear;  both  of 
which  are  required  in  the  same  section  \  ^^  the  day  of  the  first 
^^  publishing  shall  be  truly  engraved  with  the  name  of  the  pror 
<<  prietor  on  each  plate."  The  proprietor  there  spoken  of  is  the 
inventor;  and  the  second  section,  which  takes  it  for  granted  ^ 
that  the  proprietor  may  assign,  says  that  such  assignee  ^^  may 
^^  print  and  reprintyroin  ihe  said  plate ;"  the  meaning  of  which  is 
that  the  assignoe  shall  copy  from  the  plate,  as  it  existed  at  first, 
in  order  that  the  public  may  know  from  the  bare  inspection  of 
the  print  that  it  was  taken  from  the  very  same  plate  for  which 
the  monopoly  was  granted. 

Grose,  J. — When  the  print  was  originally  published,  the 
requisites  of  the  statute  were  complied  with.  Then  the  exdusive 
right  was  vested  in  Bowyer;  and  the  instant  he  assigned  to  the 
plaintiff,  the  latter  had  every  right  that  Bowiftr  had  before* 
This  short  title  is  stated  in  the  declaration,  and  that  the  de- 
fendant pirated  it ;  all  of  which  was  proved  ;  and  consequently 
the  plaintiff  has  a  good  cause  of  action. 

Rule  discharged^ 

(a)  Vidit  Maanurd^  r,  SmUk,  p^tt.  7  vol.  51S. 

xil^:'-^'^'^    ""'^^^^  ScHoLEs  agaimi  HAnoREAVEf. 

for*caSie     'T^HIS  was  an  action  upon  the  case   for  disturbing  the 

leTimt  and     JL  plaintiff's  right  of  common*    At  the  trial  before  Lord 

amnotlie     Kenyoii  on  the  last  Northern  Circuit  it  appeared  that  the  plain- 
claimed  by 
prescriptioo  as  appnrteiiaiit  to  a  hooie  without  any  cartilage  or  land. 

ti^ 
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tiff,  who  claimed   the  right  of  common  in  right  of  a  messuage      1792. 
for  all  commonable  cattle  levant  nnd  couchani^  was  the  owner  of 


a  small  hou9e  wherein  he  carried  on  the  trade  of  a  butcher.     mIi^ 

The  bouse  had  neither  land,  curtilage,  or  stable  belonging  to  it ;    ^^**;^ 

bat  under  the  shop  window  was  a  sheep-hold,  which  could  con-    .  _ 

tain  four  or  five  sheep  at  a  time,  but  neither  horse  or  bullock 

could  be  kept  there.   About  sixty  years  ago  the  plaintiflTs  father,  ^ 

who  occupied  the  Fame  house,  exercised  tlie  right  of  common     ^*^  *^       "^  ^^^' 

claimed,  but  he  always  occupied  some  land  contiguous,  together  -^  ^  ^''^'^  /V    - 

with  the  house  in  question.     The  present  plaintiff  occupied  no-  '^^^^  ^'C  //*' 

thing  but  the  house,  but  he  had  also  used  the  common,  by  turning^^  <  ^^  '.  z  -     • 

out  upon  it,  till  the  morning,   such  sheep  as  he  did  not  kill  the 

preceding  day.  The  disturbance  was  proved.  But  Lord  Kenyan^ 

being  of  opinion  that  no  levancjf  and  couchancy  were  proved  as 

stated  in  the  declaration,  which  he  held  to  be  necessary,  and 

that  the  plaintiff  could  not  claim  such  a  right  of  common  in 

respect  of  a  house  only,  without  land,  nonsuited  the  plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  the  nonsuit 
j^hould  not  be  set  aside,  on  the  ground  that  it  was  not  necessary 
to  shew  that  the  party  claiming  such  a  right  of  common  in  re- 
spect of  a  messuage  was  also  in  possession  of  land  in  order  to 
sustain  the  allegation  of  the  kmncy  and  couchancy^  for  that  fod- 
dering cattle  was  sufficient  for  that  purpose. 

Lambe  was  now  to  have  opposed  the  rule :  but  the  Court  de- 
sired the' plaintiff's  connsel  to  begin. 

LaxDy  Chambre^  Wood,  and  Holroj/d,  in  support  of  the  rule. — 
1st.  It  cannot  be  necessary  to  prove  levancjf  and  couchancy,  in 
order  to  support  an  action  for  damage  to  a  right  of  common  ; 
for  in  IVells  v.  WatUng  (a)  it  was  held  not  necessary  to  prove 
that  the  plaintiff  turned  on  any  cattle  of  his  own  at  the  time  of 
the  injury ;  for  whether  he  had  any  cattle  or  not,  his  right  of 
common  was  still  damaged  by  a  surcharge.    Now  if  it  be  im- 
material whether  the  plaintiff  have  any  cattle  or  not,  it  must 
pari  raiione  be  equally  immaterial   whether  he  had  any  land 
whereon  they  might  be  levant  and  couchant,  where  the  right  is 
claimed  in  respect  of  a  messuage  only.     This  appears  from  the 
case  of  Emerlon  v.  Selby  (A),  where  the  plaintiff  in  replevin  pre-  * 
scribed  for  common  in  the  defendant's  land  for  all  his  cattle 
levant  ^nd couc/utnt  as  appendant  to  his  cottage/  which  on  de- 
murrer was  objected  to  be  bad  because  there  was  no  land  belonging 
to  a  cottage/  but  the  objection  was  over-ruled,  because  a  cottage 

i«)  2  Blatk.  Rep,  1233.  '  (*)  2  td.  Rqjpn.  1015. 

contains 
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contains  a  curtilage,  and  so  (here  may  be  a  levancy  andcouch<wcy 
upon  a  cottage.  And  in  the  report  of  the  same  case  in  Salk,  I6P. 
Ilolty  Cb.  J.  said  that  **  he  remembered  the  trial  of  an  issue, 
"  whether  levant  and  couclianty  before  Hale^  who  held  tliefodder- 
"  ing  of  the  cattle  in  the  yard  evidence  of  levancy  awd  couchancyJ' 
Now  here  the  sheep  might  lie  foddered  in  the  place  where  tbey 
were  kept.  But  the  case  o( Patrick  v.  JLowre  (a)  is  still  stronger; 
for  there  the  defendant  in  trespass  justified,  for  that  he  was  seised 
of  a  house  with  the  appurtenances,  and  prescribed  to  have  com- 
mon in  the  place  for  all  beasts  /crflw/and  couchant  upon  the  stud 
house ;  and  held  good ;  iind  that  it  should  bo  intended  for  so 
many  of  the  beasts  as  may  be  rising  and  lying  dpwn  upon  the  said 
iiouse;  and  so  was  the  usage  and  prescription  in  all  boroughs. 
They  also  added  that  many  extensive  wastes  In  the  North  were 
subject  to  the  same  claim  of  common  as  the  present ;  and  th^re* 
fore  that  the  question  was  of  great  consequence^ 

Lord  Kenyon,  Ch.  J. — I  have  always  understood  that  the 
lexaney  and  couchancy  must  be  proved  by  shewing  that  the  parly 
claiming  the  right  was  in  possession  of  some  land,  whereon  tho 
cattle  might  be  lexant  and  couchant.  Levancy  and  couchmictf 
are  a  mode  of  admeasuring  the  common :  but  how  can  the  nuni' 
ber  be  ascertained  where  common  is  claimed,  as  in  this  case,  for 
all  co:):monable  cattle  (&).  On  that  ground  I  nonsuited  the 
plaintiff,  and  I  see  no  reason  now  to  alter  that  opinion.  As  to 
the  place  where  the  sheep  were  kept  being  suflicient  for  tliat 
purpose^  it  cannot  be  seriously  insisted  upon.  It  was  a  mere 
hole  under  the  shop-window.  Besides  which,  the  right  of  com- 
mon was  claimed  for  all  cattle,  and  it  was  expressly  proved  that 
no  horse  or  bullock  could  possibly  be  kept  there. 

BuLLER,  J. — All  the  cases  cited  in  support  of  the  rule  will  be 
found ^ipon  examination  to  be  consistent  with  the  rule  laid  down 
by  my  Lord.  The  only  question  is.  What  is  meant  in  those  cases 
by  the  words  messuage  und  cottage^  annexed  to  which  was  tlie  right 
of  common  tiairaed?  For  in  all  of  tliem  the  Court  say,  that 
they  will  intend  that  land  was  included  therein.  And  that  it  i*? 
necessary  there  should  be  some  land  annexed  to'  the  house  is 
clear  from  considering  what  is  meant  by  ifva?icynnd  couchancy: 
it  means  the  possession  of  such  land  as  will  keep  the  cattle  claimed 

(a)  2  Brownl  101. 

{b)  In  Richards  ▼.  Sfuibb,  I  Ld.  JRajf.  726.  it  was  ruled  by  HoU  that  if  a  man  pre>- 
tcribe  for  common /or  «  certain  nutnber  of  cattle  as  appurtenaot,  &c.  it  it  not  nrce?- 
sary  or  material  to  shew  they  were  levant  and  couchant,  licraose  it  is  iin  prejudice  to 
the  owner  of  the  •oil,  for  thai  the  nutnber  is  ascertained;  -and  yid,  Daniel  v.  HansUp, 


2Lev.6h 
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to  be  coromoned  during  the  Winter,  and  as  many  as  the  land 
will  maintain  in  the  Winter,  so  many  shall  be  said  to  he  levant 
and  couchanL  It  was  so  determined  by  Lord  Coke^  as  appears 
in  }ioy  90.  In  Emertan  v.  Sdbtf^  which  has  been  cited,  the  Court 
held  the  prescription  good  for  common  appendant  to  a  cottage^ 
becai'seacoiiagecantaineikacurtilage;  and  to  make  it  a  lawfulcot- 
tage  within  the  31  Eliz.  c.  7.  (a)  there  must  be  four  acres  laid  to 
it.  So  in  the  case  in  Brownhw  the  Court  said  ^^  it  shall  be  in- 
^  tended  that  there  was  a  curtilage  belonging  to  the  house ;  and  the 
^  levancy  and  couckancyshM  be  intended  those  beasts  which  are 
^^  nourished  and  (ed  upon  the  land,  and  may  there  lie  in  Summer 
''  and  Winter."  Indeed  in  Vaugh.  S53.  it  was  said  that  common 
cannot  be  claimed  for  cattle  kvani  and  couchnnt  on  a  messuage. 
That  is  right,  iFby  messuage  be  meant  only  a  house :  but  all  the 
other  cases  proceed  on  the  ground  that  after  verdict  land  shall 
be  understood  to  be  included  in  the  term  messuage  (6). 
GrosE)  J.  declared  himself  of  the  same  opinion. 

Rule  discharged  (r). 

(«)  Bnt  that  statnte  has  been  since  repealed  by  stat.  15  Oto»  S.  e.  S2. 

(»)  Fide  Hockley  ▼.  £.0111*,  1  Ld.  Raym.  7S6. 

(c)  VidB  BuU,  N.  P.  59.  and  Bauon  w.  Chester,  ptH,  8  vol,  396. 
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Dob  on  the  Demise  of  John  Lancashire  the  Younger,  and     ^^^ 
Mary  Lancashire,  n^aiit^^JouN,  Josiah,  and  Joshua    Aot;.2si. 
Lancashire.    X'^Ia^^/h^  r-  /&/a.^-^r^j    c^4/  ^t.  *^ //^  /st., 

ON  the  trial  of  this  ejectment,  a  special  verdict  was  found, 
in  substance  as  follows.  John  Lancashire  the  elder,  being 
seised  in  fee  of  the  premises  in  question,  and  being  then  unmar- 
ried, by  will  dated  6th  April  1786,  duly  attested,  devised  lands  to 
Jolm  and  Josiah  lAincashire^  and  their  heirs,  in  trust  for  his 
nephews  Joshua  and  James  Lancashire^  their  heirs  and  assigns  for 
ever.  After  the  making  of  the  will,  on  the  10th  of  October  1788, 
the  devisor  intermarried  with  Mary  Lancashire^  then  Mary 
CoUingey  spinster,  and  lived  and  cohabited  with  her  until  the 
time  of  his  decease.  After  the  marriage,  on  the  ISth  of  July 
1790,  the  said  Mary  discovered  that  she  was  pregnant  and  with 
child  by  ber  husband,  and  then  made  known  the  same  to  him, 
who  thereupon  expressed  an  intention  to  revoke  his  will,  and  to 
make  another,  and  to  give  the  premisses  to  his  wife  and  her  heirs, 
and  he  gave  directions  to  an  attorney  to  prepare  another  will 
accordingly,  but  died  before  any  other  will  was  prepared.  On 
the  Uth  of  July  1790  John  Lancashire  the  elder  died  seised,  &c. 
YoL.V.  P    .  "his 


FrMta, 


Marrifi^ 
and  the 
birth  of  a 
poithu- 
motts  child 
amount  to 
an  Implied 
rerocation 
of  a  will  of 
landt  ma^e 
before  mar- 
riace. 

^  EoMt  5SI. 
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"  his  said  will,  dated  on  6lh  April  1786,  not  having  been  burned 
"  or  destroyed,  or  in  any  manner  cancelled,  torn,  or  obliterated, 
"  or  revoked,  or  altered  by  any  other  will  or  codicil  in  writing, 
"  or  other  writing  of  tlie  said  John  Lancashire  the  elder  in  his 
"  lifetime."  After  his  death,  on  the  SOth  ofjanuarj/  1791,  the 
said  Mary  was  delivered  of  a  male  child,  the  within-named 
John  Lancashire  the  younger,  being  the  child  with  which  she 
had  discovered  herself  to  be  pregnant,  and  being  the  only  son 
and  heir  of  John  Lancashire  the  elder. 

This  verdict  was  argued  in  Easter  Term  last  by  Topping  fov 
the  plaintiff,  and  S.  Heywood  for  the  defendants;  and  again  on 
this  day  by  Law  for  the  former,  and  Chamhre  for  the  latter. 

Arguments  for  the  plaintiff.     It  must  be  conceded  by  the  de- 
fendants that  there  may  be  an  implied  revocation  of  a  will  of 
lands  since  the  statute  of  frauds  {a)  as  well  as  before ;  and  as  little 
can  it  be  disputed,  because  it  is  now  established  by  several  au- 
thorities, that  marriage  and  the  birth  of  a  child  nmouni  to  an  im- 
plied revocation  of  a  will  made  before  marriage,  by  which  the  de- 
visor disposed  of  all  his  property.     Lugg  v.  Lugg^  Salk.  592; 
1  Lord  Raym.  441 ;  I  Wils.  243.    Earl  of  Lincoln's  case,  1  Eq. 
Cas.  AbrAX  1.  Pollen  v.  Huband^  lb.  412.  Brown  v.  Thompson^ 
lb.  413.   Parsons  v.  Lanoe,  1  Fez.  191 ;  and  AmbL  557;  4  Burr. 
2171.  n.  Brady  v.  Cubitty  DougL  31 ;  Christopher  \.  Christopher, 
in  1771  in  the  Exchequer,  and  Spragg  v.  Stone,  in  1773,  at  the 
Cockpit,  there  cited.  And  though  it  was  said  in  Brady  v.  Cubitt 
that  an  implied  revocation  may  be  rebutted  by  circumstances, 
it  is  suiRcient  to  observe  that  there  are  none  such  in  this  case; 
but  ojf  the  contrary  the  verdict  states  a  declaration  by  the  de- 
visor to  alter  his  will,  accompanied  with  directions  to  the  at- 
torney to  prepare. another.     Then  it  is  contended,  on  the  part 
of  the  plaintiff,  that  for  this  purpose  the  pregnancy  of  the  wife, 
communicated  to  the  husband,  and  the  birth  of  a  child  after 
the  husband's  death,  are  equivalent  to  a  birth  in  his  lifetime. 
The  one  makes  the  same  alteration  in  the  devisor's  circum- 
stances, and  creates  the  same  moral  and  natural  obligation  to 
provide  for  the  child,  as  the  other ;  and  in  both  situations  the 
child's  capacity  to  take  is  the  same.    For  many  purposes  an  in- 
fant en  ventre  sa  mere  is  considered  by  the  law  as  if  be  were  in 
actual  existence.  He  may  take  by  devise ;  Com.  Dig. "  Devise,'* 
(I).  Burdet  v.  Hopegood^  1  Pr.  Wms.  486 ;  is  capable  of  taking 
a  legacy; — is  entitled  to  a  share  of  an  intestate's  estate;  2Pr. 

(a)  29C;ir.2.c.S. 
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Wms.  446.     Waliis  v.  Hodson,  2Atk.  117;— may  take  (under 
10  &  11  fF.3.  c.  160  limitations,  as  if  actually  born,  though 
there  be  no  trustee  to  preserve  contingent  remainders ; — may 
take  under  a  term  created  for  raising  portions  for  such  child  or 
children  of  A.  as  shall  be  livingathis  death ;  Hale  v.  HalcjPrec, 
in  Chan.  50;   and  Beale  v.  Beale,  1  Pr.  Wms,  246; — may  take 
under  a  bond,  given  in  favour  of  such  child  as^.  shall  have  living 
at  bis  death ;  Gibson  v.  Gibson^  2  Freem.  923;  where  the  Court 
gave  as  a  reason  "  In  the  civil  lELwposthumuspro  nato  habeiur;^^ 
— ^may  have  an  injunction  granted  on  his  behalf  to  stay  waste ; 
Prec,  in  Chan.  50 ; — and  may  have  a  guardian  appointed  for  him 
under  the  stat.  12  Car.  2.  c.  24.  s.  8.  If  then  a  posthumous  child 
be  considered  as  if  actually  born  in  all  these  instances,  there 
seems  no  reason  why  he  should  not  be  considered  in  the  same 
light  for  this  purpose.    The  principle  on  which  it  has  been  de« 
tennined  that  there  may  be  an  implied  revocation  of  a  will  from 
a  subsequent  marriage  and  the  birth  of  a  child,  was  borrowed 
from  the  civil  law ;  and  that  principle  extends  to  the  present 
case.  Just.  lib.  2.  iiL  13.  *^  de  Posthumis  /**  "  Poslhumi  quoque 
"  Uberi  vel  hceredes  institui  debent  vel  exhasredari :  et  in  eo  par 
"  omnium  conditio  est;  quodetfiliopostkumo^  etquolibet  excosteris 
"  liberisy  sivefeminini sexus  sive  masculim^prceteritoyvaletquidem 
^'  testamentumjsedpostea^  agnationeposthumisiveposihumWjruni' 
"  ptViir,  ei  ed  ratione  totum  infirmiatur.^*  The  civil  law,  therefore, 
makes  no  distinction  between  posthumous  and  other  children ;  and 
this  law  has  been  adopted  both  by  the  Lords  Commissioners  of  Ap- 
peal at  the  Cockpit,  in  fVells  v.  Wilson^  (cited  in  Shepherd  v^ 
Shepherd  (a),)  and  by  the  Court  of  Chancery,  in  Brown  v.  Thomp^ 

son^ 

(a)  Shepherd  against  Shepdsiid,  liil.  1770,  in  the  Prerogative  Court  of  Docror<* 


The  foUowing  U  a  note  of  Dr.  Ilajf*»  judgment Doctor  Jlatf,    ^<  I  have  taken 

kome  time  to  consider  Uitf  case,  as  it  is  the  firsit  that  ha.%  happened  since  my  attendance 
in  these  Courts.  The  facts  are  these;  Sh^herd the  ti^tator,  having  made  his  will,  after 
tiomesBiaU  lcs>^'*^  ^^  ^^*  collateral  relations^ made  his  wife  residuary  legatee.  After  the 
will,  hiswife  was  brought  to  bed  of  a  daughter  in  1763,  upon  whose  birth  the  testator 
added  a  codicil,  whereby  he  directed  that  the  legacies  should  be  paid,  and  that  an  an- 
nuity of  9001.  Bbonld  be  secured  on  the  residuum,  and  paid  to  his  daughter.  The  codi- 
cil and  will  were  found  together.  In  1765  another  daughter  was  born,  and  in  1768  ^ 
Mm,  who  was  a  posthnmuns  child,  the  testator  having  died  about  six  months  before 
his  birth.  These  two  last  children  being  unprovided  for,  this  suit  is  commenced  tosel 
aside  die  win,  and  to  decree  an  intestacy ;  whence  it  appears  that  the  question  is  this, 
Vfhether  the  testator's  will  is  revoked  by  the  sabeequent  birth  of  two  children,  who 
now  remain  unprovided  for?  It  is  certainly  desirable  to  provide  for  the  innocent,  and 
to  supply  to  a  child  that  provision  which  a  father  is  bound  to  make,  and  would  pro- 
bably have  made,  had  not  a  premature  death  prevented  it.  But  however  well  founded 
this  manm  amy  be,  and  worthy  the  attention  of  a  legislator  and  politician^  yet  it  most 

£  2  y\M 


1792. 


Dosd. 
Lanca- 

SHIRK 

agahut 
Lawca- 

IBIRB. 


52  CASES  IN  MICHAELMAS  TERM 

1792.     son,  1  Eq.  Cos.  Abr.  413.  pL  13.;  where  Lord  Keeper  Wrighl 

'  thought  that  marriage  and  the  birth  of  a  posthumous  child  might 

Dob  d.  amoant 

Laitca- ; 

mSui     y'**'**  ^  *****  po»itWe  laws  of  society,  particularly  id  a  country  of  freedom  like  this, 
Qhca-     othcrwiie  to  benefit  one,  all  might  be  injured ;  mL<era  tenrUuM  mHjut  vagum.    I  aball 
therefore  consider  this  question  as  a  matter  of  law ;  and  if  I  find  there  are  no  legal  ob- 
jecdons  tait,  I  shaU  gladly  decree  an  intestacy,  as  I  really  beliete  (speaking  asa  man) 
that  the  testator  would  rather  have  this  will  reyoked,  and  his  children  proTided  for, 
than  that  the  instrument  should  remain  in  force:  but  if  I  find  that  it  will  clash  with 
the  rule  of  law,  I  shall  think  myself  bound  to  aflirm  it,  whatever  my  wishes  may  be. 
A  great  many  cases  have  been  cited  at  the  bar  to  shew  that  batchdore'  wills  have  been 
set  aide  on  a  mbseqnent  marriage  with  issue.    These  cases  are  undoubtedly  law,  ss 
weUas  many  others  which  might  be  mentioned,  where  the  courU  have  gone  e?ery 
length  to  revoke  wills  made  in  a  state  which  has  been  entirely  altered,  and  where  tesr 
tamentary  acts  hare  been  held  forth  as  indicatire  of  an  inclination  to  have  that  will 
set  aside.    And  this  b  well  founded  s  for  the  very  power  of  devising  is  an  indulgence 
allowed  by  the  laws  of  particular  states  for  the  purposeof  family  provisions.  Therefore 
when  so  entire  a  change  in  the  circumstances  of  a  person  has  happened,  or  when  new 
objects  of  care  arise,  which  he  could  not  have  had  in  his  rye  at  the  time,  this  will  is  no 
longer  regarded  as  a  considerate  provision,  but  by  operation  of  law  u  revoked.  Hence 
It  is  that  alienations  or  settlements  of  real  property  revoke  wills  precedent ;  and  hence 
It  Is  that  a  subsequent  marriage  and  issue  revoke  a  batchelor's  testament.    But  I  do 
not  find  any  case  which  goes  to  pro^e  that  a  married  man*s  will  may  be  set  aside  by 
Ihe  birth  of  children  i  and  the  principle  already  advanced  will  not  embrace  It  so  as  to 
authorise  any  decision  upon  it  In  fiivoor  of  the  issue ;  because  by  marriage  and  children 
the  ^—  of  a  batchelor  b  entirely  altered,  but  the  case  of  a  married  man  with  children 
Is  not  so  by  the  birth  of  more ;  and  the  law  cannot  presume  a  wish  in  the  married  man 
to  have  hb  will  altered,    fiiarriage  and  children  at  once  revoke  a  will ;  but  marriage 
alone  will  not;  because  the  law  allows  other  provisions  for  a  wife,  and  she  may  pro- 
vide for  herself  previous  to  the  marriage ;  if  she  do  not  it  b  her  own  fault,  and  the 
law  will  not  presume  any  thing  in  her  favour  to  revoke  her  husband's  will.    Thb  is 
settled  jn  abundance  of  cases,  and  b  an  incontrovertible  position }  and  as  marriagealone 
will  not  do  thb,  so  the  birth  of  children  alone  will  not,  unless  under  very  special  cir^ 
cumstances.    It  has  been  sometimes  done  on  a  combination  of  cirsumstances,  but 
never  on  the  mere  ground  of  the  birth  of  a  child. 

«« The  .first  case  of  that  kind  that  I  remember  is  FTetts  v.  Wilton  at  the  Cod>pU  in 
**  1756,  which  was  an  appeal  from  the  fVui  Indm.  Mr.  Murray  and  myself  were  on 
**  one  side,  Mr.  PnUt  and  Mr.  Hume  Campbdlon  the  other ;  and  perhaps  the  recoUection 
**  of  that  case  induced  Lord  Camden  to  send  thb  case  from  the  Court  of  Chancery  hither. 
**  I  must  state  the  case  fuUy,  as  the  decbion  turaed  on  the  particular  cireuntttanccs 
**  of  it.  A*  wrote  hb  will  on  one  side  of  a  sheet  of  paper,  but  neither  signed  nor  sealed 
**  it.  On  the  other  side  he  wrote  another  will,  and  signed  and  sealed  iL  They  appeared 
**  to  be  both  written  at  the  saaie  time,  though  it  seemed  hnpossible  to  determine  which 
M  iiaii  been  written  first  There  was  a  trifling  difference.  He  had  provided  for  the  in- 
>«  fant  then  in  vmtxtta  mere^  and  who  afterwards  was  bom  in  hb  lifetime;  and  some 
**  time  after  thb  J.  died,  leaving  hb  wife  m«<en/  with  a  child  which  was  afterwards 
<*  born.  The  question  there  was.  Whether  the  will  was  thereby  revoked,  as  the  posthu- 
«*  moos  child  was  entirely  unprovided  for  ?  In  that  case  the  ttOator  had  dupotedoftUl  kit 
**  property  niU  and  penmaJU  Evidence  was  produced  to  shew  that  in  hb  moKt  serious 
««  moments  he  had  declared  that  he  had  made  no  will,  but  was  resolved  so  to  do  on 
*«  the  first  opportunity,  mentioning  that  the  situation  of  hb  family  reqalred  such 
^  precaution.  Whilst  be  was  in  thb  state  of  mind,  he  had  the  misfortune  to  receive 
«<  hb  death-wound  by  a  fall  from  hb  hone;  and  in  the  short  interval  between  the 
41  ffXi  and  hb  death,  hb  thoughts  were  employed  on  the  making  of  hb  wiU,  and  ac« 
•<  coidlngly  he  sent  for  a  pracUtioner,  but  losmg  hb  senses^  and  dying  sooli  after,  thb 
«« paper  was  all  that  waifoosd.   The  great  doubt  with  the  court  was,  vhetber  the 
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amount  to  a  revocation  of  a  will  of  lands  made  before  marriage, 
though  he  decreed  against  such  an  implied  revocation  under  the 

particular 

**  will  was  prior  or  povtrrior  to  the  paper  written  on  the  back  of  it.  And  in  order  to 
^  come  at  this  they  adjonmed  the  cause  for  six  months,  that  they  might  inquire  further 
*'  as  to  that  fact.  But  thn  inquiry  was  fruitless ;  and  therefore  the  court  directed 
"  that  it  should  stand  forarjg^ment  on  its  particular  circumstances;  and  at  length 
*'  the  lords  of  the  council,  upon  the  view  of  the  whole  matter,  and  the  co-operating 
**  argument  of  the  btrth  of  a  child  then  unprovided  for,  set  aside  the  will.  But  it 
*'  must  be  remembered  that  this  will  was  set  aside  on  the  view  of  its  own  peculiar 
«<  circumstances.  The  decision  did  not  turn  upon  the  naked  fact  of  the  birth  of  a 
*^  child  unprovided  for,  but  upon  that  and  the  ftvquent  declarations  of  the  testator, 
**  the  state  of  his  mind,  and  his  repeatedly  declared  intention  in  (he  interval  between 
«<  the  fall  and  his  death. 

**  As  to  the  case  of  WaUham  v.  Orejf;  it  is  not  applicable  to  the  present  case.  In 
**  that  case  the  parties  did  not  wait  the  decision  in  England^  but  agreed  to  make  up 
**  the  affair  according  to  the  sentence  in  the  JVtMt  Indut.  The  facts  were  these:  A 
*'  will  was  made,  whereby  the  interest  of  90,000^  was  given  to  a  man's  wife,  and  the 
**  principal  to  his  son  Thonuu,  Tkonuu  died  soon  after  the  death  of  the  testator  (  and 
'*  a  posthumous  child  being  born,  it  was  insisted  that  he  should  stand  in  the  place  of 
**  Tkonuu.  It  was  however  agreed  at  length  that  die  widow  should  take  two-thbds, 
**  and  the  daughter,  (the  posthumous  child,)  the  remaining  one-third.  Nothing  can 
**  be  concluded  from  this  case. 

**  In  the  case  of  fVardr.  PhUtpt  before  the  Delegates,  a  will  was  found  whereby 
^  every  thing  was  given  to  the  widow.  A  posthumous  child  being  bom,  a  suit  was 
*<  institnted  in  this  court  to  set  aside  the  will;  and  the  court  agreed  that  the  will 
**  should  not  stand,  on  the  principle  that  th^  testator  must  have  intended  to  provide 
**  for  his  child :  but  on  an  appeal  to  the  delegates  this  decree  was  reversed. 

**  This  Is  a  solemn  aiQudication,  and  if  founded  on  principle  must  be  decisive  in  the 
^<  present  case.  In  objection  to  it,  it  was  ufged  by  Doctor  GolMrf  that  as  marriage 
**  alone  did  not  revoke  a  batchelor*s  will,  but  required  the  additional  consideration 
•«  of  the  birth  of  a  child,  the  birth  of  a  child  or  children  is  the  essential  and  operative 
^*  circumstance,  and  ought  to  revoke  a  married  man's  will ;  and  for  this  constractioo 
*'  he  relied  upon  the  case  of  Jackton  v.  Hurlock  before  Lord  NvrOdngUm  s  but  that 
**  case  goes  no  further  than  to  recognise  this  rule,  that  marriage  vrithont  tssne  cannot 
*^  revoke  a  will,  which  rale  was  before  established  by  many  cases  ;  but  it  by  no  means 
"  follows  from  hence  that  the  birth  of  children  wiU  affect  a  married  man's  vriU.  It 
*'  vras  farther  objected  that  in  the  Roman,  iaw,  by  which  we  proceed  in  this  orart,  the 
'*  birth  of  children  operated  as  a  revocation  of  a  precedent  will.  I  agreo  that  this  is 
'*  rightly  stated  from  the  Roman  law :  and  that  the  Roman  law  in  general  guides  our 
**  decrees ;  but  it  guides  our  decrees  no  further  than  where  It  stands  uncontradicted  by 
**  the  EngUth  law.  And  in  this  point  there  is  a  material  distinction  between  the  Roman 
^  and  EngUik  law.  In  the  former,  the  children  are  considered  as  having  a  property 
**  in  the  effects  of  the  father.  In  our  Ihw  vre  know  of  no  such  thing;  and  therefore 
**  the  effect  of  the  birth  of  children  must  be  very  different  In  EngUmd  the  father  may 
^  dispose  of  his  effects  as  he  pleases;  and  his  will  must  stand.  If  it  be  plain  by  a  solemn 
**  ezecvtion  that  he  meant  it  should  stand.  It  was  then  urged  that  the  intentfon  of  the 
**  testator  should  govera,  if  that  intention  were  consistent  with  law.  This  is  certainly 
^  true.  Bat  that  intention  must  be  plain,  and  without  doubt  t  but  that  is  not  the  case 
**  at  present,  for  here  no  guide  is  to  be  found.  It  is  then  asked.  Can  a  parent  be  pre-' 
**  BWDed  to  leave  his  child  without  pvovision,  an  infant  who  certainly  could  never  have 
^  offended  him  ?  It  is  trae  no  such  presumption  is  to  be  made :  but  here  he  has  actually 
^*  done  it.  It  is  under  his  hand,  and  it  would  be  highly  inconvenient  for  many  reasons 
"'  to  slnke  this  solemn  instrument;  but  I  forbear  to  mention  them.  One  ought  rather 
^  to  court  every  circumstance  against  the  w  ill  than  in  favour  of  it.  No  latitude  ought 
*«  to  be  allowed  la  support  of  the  will." 
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particular  circumstances  of  that  case.  And  in  2Atk,  117,  where 
a  posthumous  child  was  held  entitled  under  the  statute  of  Dis- 
tributions, Lord  Hardwkke  said,  "  The  plaintiff  was  in  venire 
"  sa  mere  at  the  time  of  her  brother's  death,  and  consequently 
**  a  person  in  rerum  tiaturd;  so  that  both  by  the  rules  of  the  cora- 
"  mon  and  civil  law  she  was  to  all  intents  andpurposes  a  child  as 
"  much  as  if  born  in  the  father^  s  lifttime.^'* 

Arguments  for  the  defendants. — It  may  be  admitted  that  it 
is  now  too  late  to  contend  that  an  implied  revocation  of  a  will 
of  lands  is  within  the  statute  of  frauds,  and  that  marria^  and 
the  subsequent  birth  of  a  child  may  not,  in  some  cases,  afford  a 

"The  caseTof  'Faraims  v.  Lanoe^  and  Lugg  W'Lugg,  1  Lord  Ray,  441.  have  beeo 
Billed  in  favour  of  the  child.  The  first  was  this:  Colonel  Lanoe  beiog  on  the  point  of 
leaving  England  d'wposcd  of  his  eflects  by  will,  and  said,  that  *'  He  so  disposed  of  his 
'<  property,  lest  it  should  please  God  that  he  should  not  return  to  England^  After- 
wards he  did  return,  had  issue,  and  dietf.  The  case  was  argued  before  Lord  Ilard^idt^ 
in  1748.  The  question  was.  Whether  this  alteration  in  Lanoeh  circumstances  operated 
as  a  revocation  of  his  will  ?  Lord  Hardmicke  gave  no  opinion  upon  that  ca^,  but  held 
the  will  to  be  conditional  and  contingent,  and  that  on  his  return  to  England  it  was 
void.  He  ol)served  that  Lugg  v.  Lugg  was  a  good  opinion.  This  case  then  cannot 
apply.  The  question  there  was  different,  and  the  circumstances  of  the  testator.  The 
same  may  be  said  of  Lugg  v.  Lugg;  for  there  marriage  and  children  operated  as  a  re- 
vocation of  the  will;  and  therein  it  is  ezpresidy  laid  down  that  the  total  alteration  in 
the  testator's  circumstances  produced  that  effect :  but  (said  the  Delegates)  this  pre- 
sumption may  be  shaken  by  any  expression,  shewing  the  intention  of  the  testator  that 
the  will  should  stand. 

"  This  being  the  law,  let  us  come  to  the  particular  consideration  of  the  case  itself. 
"  The  will  is  solemnly  executed.  The  codicil  clear  and  corroborative  of  it.  The  will 
"  was  made  after  the  marriage,  and  the  codicil  upon  the  birth  of  a  child.  The  testa- 
"  tor  lived  three  year*  after  the  birth  of  the  second  daughter, and  five  months  after  hb 
**  wife's  conception  of  hi»  sun.  These  are  facts  which  could  not  escape  his  knowledge; 
<*  and  therefore  they  all  go  to  a  confirmation  of  his  will;  for,  1st,  There  is  no  such 
*<  alteration  of  circumstances  as  can  be  thought  sufficient  to  shake  the  will.  Sdly, 
*'  There  u  no  ground  to  presume  a  revocation  from  the  want  of  due  deliberation  and 
*<  forethought  in  the  will.  Sdly,  As  he  directed  tiie  legacies  to  be  paid,  I'cannot  de- 
**  cree  an  intestacy  as  to  one  part,  and  a  valid  testament  as  to  the  other.  Upon  the 
*'  whole,  therefore,  I  am  of  opinion,  1st,  That  a  will  is  revoked  by  subsequent  mar- 
**  riage  and  issue.  2dly,  That  marriage  alone,  or  birth  of  children  alone,  is  not  suf- 
^  ficient  to  operate  a  revocation.  The  inclination  of  the  court  upon  all  these  oopastons 
'*  is  strongly  with  the  cliildren ;  but  wc  cannot  set  aside  a  solemn  wiU  because  some 
'*  of  the  children  are  left  unprovided  for.  A  total  change  of  circumstances,  or  a  total 
*'  ignorance  in  the  testator  of  his  real  situation,  might  occasion  some  doubt.  Suppose 
**  a  man  should  have  been  married  twenty  yean),  and  that  his  wife  should  prove  pre^?- 
**  nant  for  the  first  time  at  the  end  of  that  period,  and  he  should  die  before  it  could  l>e 
"  known  with  certainty  that  khe  was  so.  1  should  think  in  such  a  case  that  the  birth 
^*  of  a  posthumouA  child  would  be  a  strung  circumstance  of  inducement  to  set  aside  the 
«« will;  and  so  of  the  case  put  by  Cicero:  but  these  are  cases  to  be  considered  when 
**  they  arise.  At  present  1  deliver  no  positive  opinion  about  them :  and  this  case 
M  stands  on  a  quite  different  ground,  because  here  there  is  neither  ignorance  or  change 
«  of  circumstances.  The  will  therefore  stands  firm,  and  must  be  supported.  As  to 
«  any  equitable  relief  in  Chancery,  I  say  nothing.  When  the  case  goes  thither,  that 
««  will  be  determined.  Here  1  can  only  say  that  the  wUl  is  good,  and  most  ^^^  - 
^  and  therefore  1  must  decree  the  probate  to  the  executor.*' 
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presumption  of  an  alteration  of  intention  in  the  devisor ;  though  1793. 
it  is  observable  that  that  doctrine  was  introduced  into  our  law  -"— — ^ 
at  a  late  period^  the  first  express  decision  on  the  point  being  hAifc^ 
that  of  Chrislopher  v.  Christopher  in  1751.'  But  it  raust  equally  *«»»= 
be  admitted  that  marriage  or  the  birth  of  a  cl^ild  will  not  have  ^akti. 
the  same  effect.  The  whole  of  this  doctrine  was  borrowed  from 
the  civil  law,  which  (it  is  now  contended)  extends  to  a  case 
like  the  present,  where  a  child  was  born  after  the  devisor's 
death.  But,  to  this  extent,  it  cannot  be  adopted  in  our  law, 
whether  the  question  be  considered  on  principle  or  authoritjr. 
It  would  be  sufficient  to  say  that  no  such  decision  has  vet  been 
made  in  a  court  of  law,  though  a  case  circumstanced  like  the  pre- 
sent must  frequently  have  occurred  since  the  statute  of  Frauds.  It 
was  said  by  the  court  of  Common  Pleas  in  Driver  v.Standring(a) 
that  <<  alterations  in  the  testator's  family  after  the  making  of 
<^  a  will  could  not  revoke  a  will  of  lands,  by  the  law  of  England, 
<<  however  it  might  be  otherwise  by  the  civil  law ;''  it  was  doubt* 
ed  hyljord  JIardmcke  in  Parsons  y.ljanoe  whether  marriage  and 
the  birth  of  a  child  amounted  to  a  revocation  of  a  will  of  lands ; 
and  it  was  strongly  denied  hy Perrol^  B.  in  Christopher  y.CkristO' 
pker,  as  being  directly  in  opposition  to  the  statute  of  Frauds. 
Then  if  it  were  doubted  by  such  great  authorities,  the  principle 
ought  not  to  be  extended  further  than  it  has  already  been  car- 
ried ;  and  this  case  certainly  does  not  come  within  that  principle. 
No  argument  can  be  drawn  from  the  civil  law  on  this  subject, 
because  that  equally  destroys  all  wills  by  which  any  child  is  left 
unprovided  for.  But  that  has  been  rejected  in  our  courts  of 
law ;  and  the  safest  way  will  be  only  to  recognize  the  civil  law 
so  far  as  the  courts  have  already  adopted  it.  The  principle^  on 
which  marriage  and  the  birth  of  a  child  have  been  held  to  be 
an  implied  revocation  of  a  will  made  before,  is  a  presumed  in« 
teotipn  in  the  devisor  to  revoke  his  will.  But  that  is  inapplica- 
ble to  this  case  (the  expressed  intention  being  laid  aside,  as  be- 
ing contrary  to  the  statute  of  Frauds) ;  for  as  such  an  intention 
can  only  be  presumed  from  both  those  circumstances,  it  is  decisive 
here  that  both  those  circumstances  Aever  did  exist  in  the  de- 
visor's life*time ;  and  it  is  impossible  to  say  that  a  fact,  which 
happened  after  the  devisor's  death,  could  make  any  alteration  in 
his  intention  before.  Then  at  the  time  of  his  death,  from  which 
the  will  is  to  have  effect,  no  such  intention  could  be  presumed. 
If  the  <iMe9tioD  had  arisen  shortly  after  the  death  of  the  devisor 
and.before  the  birth  of  his  diild,  one  of  the  circumstances  now 

(«)  2  IKiU  50. 
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1792.     relied  upon  would  not  have  existed  :  then  the  same  decision 
ought  to  lie  made  respecting  the  validity  of  the'  will  now,  as  if 


L^nct     the  question  had  arisen  sooner;  for  the  question  still  is  on 
/"flrt      **^®  validity  of  a  will,  which  was  either  a  valid  instrument  or  a 
Lawca-     nullity  at  the  time  of  the  devisor's  death.    Or  suppose  this  child 
•HIRE,      j^^j  never  been  bom  alive,  and  the  marriage  and  pregnancy 
had  been  held  to  be  an  implied  revocation,  all  the  devises  in  the 
will  would  have  been  revoked  in  favour  of  a  person  who  never 
came  in  esse.  Until  the  birth  of  a  child  the  parent's  intention  may 
be  supposed  to  fluctuate,  and  the  greatest  presumption  of  aa 
alteration  of  intention  that  can  be  raised  from  the  wife's  preg- 
nancy is  an  intention  to  revoke  the  will  when  the  child  shall  be 
born.    But  a  declaration  of  an  intention  to  revoke  a  will  at  a 
future  time  was  not  suflScient  even  before  the  statute  of  Frauds ; 
it  must  be  a  present  intention.  CranueU  v.  Saunders,  Cro.  Jae. 
497 ;  Moor  J  874, 5 ;  and  1  Rol.  Abr.  615.  (P),  pi.  3.     With  re 
gard  to  the  two  cases,  in  which  it  is  supposed  that  the  Court  of 
Appeals  and  the  Court  of  Chancery  have  adopted  the  civil  law 
to  this  extent ;  the  first  was  a  will  of  personalty  only,  and  in 
the  latter  there  was  a  child  in  existence  before  the  devisor's 
death.    Though  in  some  of  the  notes  of  WeUs  v.  Wilson  it  is 
said  that  the  testator  made  a  disposition  of  his  rra/and  personal 
estate,  it  appears  from'  the  argument  and  the  decision  that  that 
case  only  related  to  personalty.  The  principal  subject  of  doubt 
was,  which  was  to  be  considered  as  the  wUl,  there  being  two 
writings,  one  signed  and  sealed,  and  the  other  not  even  signed. 
Now  if  the  question  had  arisen  on  a  will  disposing  of  real  pro- 
perty, no  doubt  could  have  been  entertained  for  a  moment; 
for  the  one,  which  was  neither  signed  nor  sealed,  would  have 
been  rejected  immediately.    There  too  parol  evidence  of  a  de- 
claration to  revoke  was  received,  which  could  not  have  been 
admitted  had  it  been  a  will  of  lands ;  and  the  decision  was 
principally  founded  on  the  parol  evidence.    Or  if  it  were  a 
will  disposing  of  real  property,  it  must  have  been  considered  in 
the  island,  where  the  question  arose,  as  personalty,  which  is 
,  the  case  in  some  of  the  colonie8(/i).  As  toBrown  v.  Thompson{h^, 
there  is  great  reason  to  believe  that  that  case  is  inaccurately 
reported.    It  is  indeed  there  stated  that  the  wife  was  privemeni 
ensieni  at  the  time  of  the  devisor's  death ;  and  part  of  the  argu- 
ment turns  on  the  supposed  circumstance  of  the  child  being 
born  after  the  father's  death.    But  that  circumstance  does  not 
appear  in  any  part  of  the  pleadings ;  either  in  the  bill  or  answer  ; 

(a)  ra.  JhugL  38.  n.  9d.  cd.  S  P.  Wm$.  75.  8M,  411.         (I)  1  Sq.  Cat.  Jbr.  413. 
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and  it  seems  from. the  whole  that  the  child  was  born  during 
tlie  devisor*8  life.    In  the  margin  of  that  report  it  is  stated 
thus;  '^  a  subsequent  marriage  and  having  children  was  arevo- 
^  cation,  &c.;"  and  on  searching  the  register  it  appears,^^  that  he 
^  left  issue  one  son."  The  accuracy^  of  that  report  maj  be  ques- 
tioned from  another  circumstance  also,  that  the  bill  was  in  &ct 
brought  against  an  executor  for  an  account,  which  is  not  there 
stated.    No  stress  can  be  laid  on  the  argument  that  the  parent 
is  under  the  same  moral  obligation  to  provide  as  well  for  a 
posthumous  child  as  for  one  in  existence,  because  the  effect  of 
that  argument  would  be  to  revoke  all  wills  by  which  any  one 
child  is  disinherited.    It  may  be  admitted  that  posthumous 
children  are  considered  as  in  esse  for  some  purposes,  but  not  for 
all.  The  very  instances  alluded  to  are  exceptions,  and  prove  the 
general  rule.    That  a  posthumous  child  is  not  considered  as  if 
actually  bom  to  all  purposes  is  manifestfrom  the  case  otGoodtitle 
V.  Newman  (a),  where  it  was  held  that  lands  descended  (6)  to  the 
heir  till  the  birth  of  a  posthumous  child,  snd  that  the  former  was 
not  liable  to  account  for  the  intermediate  profits.  For  this  pur- 
pose a  posthumous  child  cannot  be  considered  as  actuallyborn,on 
account  of  the  uncertainty  above  alluded  to :  and  this  uncertainty 
distinguishes  this  case  from  all  the  former  ones,  and  affords  a 
strong  ground  why  the  principle  of  those  decisions  (which  has 
perhaps  gone  too  fiair  already)  should  not  be  extended  to  this  case. 
But  if  marriage  and  the  birth  of  a  posthumous  child  can  in  any 
case  amount  to  a  presumptive  revocation,  that  presumption  may 
(like  all  others)  be  rebutted.    Brady  v.  CvbUty  DougL  S9, 40. 
And  the  fiict  stated  in  this  verdict,  that  the  devisor  expressed  an 
intention  to  revoke  his  will,  and  gave  directions  to  prepare  an- 
otherj  is  sufficient  to  repel  the  presumed  intention.    That  ex- 
pressed declaratbn  cannot  vary  this  case  in  favour  of  the  plain- 
tiffs, because  that  would  be  to  repeal  the  statute  of  frauds,  and  it 
has  been  rejected  in  all  the  cases :  but  it  may  be  received  to  rebut 
the  presumption  contended  for.    The  presumption  (if  raised  at 
aU)  would  be  in  favour  of  the  child  :  but  the  will,  for  which  the 
devisor  gave  instructions,  was  to  contain  an  absolute  disposition' 
of  all  his  property  to  his  wife,  which  would  be  to  disinherit  the 
child ;  such  a  devise  was  considered  by  Lord  Hardwicke  in 
Parsons  v.  Lanoe  (c)  as  having  that  effect.    If  it  be  said  that  the 

W  yyk  Btrg,  note  on  Co,  lAU.  11.  h,  n.  4.  where  «  dbtinction  ii  taken  between 
t  doccBt  nnd  an  estate  settled. 
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179S.      devisor  had  the  interest  of  the  child  in  view  also  bj  making  this 

disposition,  it  may  be  answered  that  that  would  be  raising  a  pre- 

LaAa-     sumption  upon  a  presumption.     This  circumstance,  therefore, 
mgahut     ^^u^^  ^'^^  presumption  that  the  devisor  intended  to  revoke  his 
La»ca-     will  in  iavour  of  the  child,  because,  as  far  as  that  intention  can 
be  collected,  it  was  totally  to  disinherit  the  child. 

Lord  Ken  YON,  Ch.  J. — Considering  the  very  extensive  con- 
sequences of  the  rule  to  be  established  in  this  case,  which 
might    hereafter   affect  a  variety  of  cases,   we  thought  we 
could  not  proceed  with  too  much  circumspection,  and  there- 
fore we  were  anxious  to  obtain  every  information  upon  the 
subject  before  we  decided  it.     It  was  with  much  hesitation 
that  any  rule  on  this  head  was  borrowed  by  our  predecessors 
from  the  civil  law  and  incorporated  into  our  law.     Those  rules 
were  introduced  by  very  slow  degrees ;  and  though  the  cases  of 
Overburj/  v.  Overbury  («),  and  Lugg  v.  Luggy  were  afterwards 
approved  of,  they  did  n6t  receive  a  final  sanction  till  the  case  of 
Christopher  v.  Christopher.    It  is  true  that  a  very  able  lawyer 
dissented  from  the  decision  in  that  case,  lest  the  statute  of 
Frauds  should  be  thereby  repealed  :  and  having  a  jealousy  in 
introducing  the  civil  law,  he  resisted  the  force  of  those  argu- 
ments, which  found  their  way  to  the  other  judges,  who  deter- 
mined that  case.    And  I  am  glad  that  those  judges  did  over- 
rule bis  opinion  ;  because  no  person  would  wish  that  his  fiimily 
should  be  put  into  such  a  situation  as  to  be  deprived  of  all  pro- 
vision,and  that  the  secondary  objects  of  his  bounty  should  be  pre- 
ferred to  his  immediate  children.     But  without  going  into  all 
those  cases,  it  may  now  be  taken  for  granted,  because  it  has  been 
solemnly  decided,  that  marriage  and  the  subsequent  birth  of  a 
child  amount  to  a  revocation  of  a  will  made  before  marriage. 
Perhaps  the  foundation  of  that  principle  is  not  so  much  an  in- 
tention to  alter  the  will,  implied  from  those  circumstances  hap- 
pening afterwards,  as  a  tacit  condition  annexed  to  the  will  itself 
at  the  time  of  making  it,  that  the  party  does  not  then  intend 
that  it  should  take  effect  if  there  should  be  a  total  change  in  the 
situation  of  his  family.  If  those  cases  were  referable  to  the  bead 
of  a  subsequent  intention,  the  principle  would  be  considerably 
distressed  by  the  argument  of  Mr.  l&.Perrot  in  Chrislophernnd 
Christopher^  and  by  the  circumstance  of  a  conception  not  con- 
rounicated  to  the  husband,  or  of  a  miscarriage  subsequent  to 
his  death ;  the  latter  of  which  might  have  some  influence  on 

(a)2  5Ao».243. 

the 


IK  THE  Thibty-taibd  Year  OF  GEORGE  III.  59 

the  intention  of  tbe  devisor,  and  yet  would  not  operate  as  a     179S. 
revocation  ;  and  the  former  would  have  that  efiect,  though  it  ■ 

could  not  influence  the  intention.  But,  without  considering  on  £f*cA- 
what  those  cades  professed  to  go,  it  is  suflicient  now  to  say  that  "^^ 
the  rule  is  too  clearly  established  to  be  shaken ;  and  the  single  Lavca- 
question  here  is,  Whether  the  rule,  which  has  been  incorporated 
into  our  law,  subject  to  the  exceptions  mentioned  by  Lord 
Mansfield  \u  Brady  v.  Cubiit^  extend  to  the  case  of  a  subsequent 
marriage  and  tbe  birth  of  a  posthumous  child  ?  It  being  admit* 
ted  in  the  argument  that  this  rule  was  borrowed  from  the  civil 
law,  it  is  necessary  to  resort  to  the  civil  law  to  examine  its  extent. 
By  referring  to  that  law,  I  do  not  wish  to  import  into  our  courts 
all  its  decisions  on  testamentary  acts:  those  respecting  the 
testamenium  inofficiosum  have  been  frequently  and  very  properly 
rejected  by  the  courts  of  law  ;  but  those  res[>ecting  revocations 
by  a  subsequent  marriage  and  birth  of  a  child  have  been  incon- 
porated  into  our  law.  In  Justinian  (a)  we  find  this  passage; 
"  Poslhumi  quoque  liberi  velhmrrdes  insiitui  debentvel  exlwsre* 
^*  dari:  etin  eo  parvmnium  conditio  est ^  quod  et  Jilio  posthumOy 
'^  etquolibetexcceterisUberis^ivefemininisexus  sivemasculini^pras' 
^  ttfitojvaletquidem  testamenium  ;  sedposteayOgnationeposthumi 
'*  size  post/mma,  rumpitur^et  ed  ratione  totum  infirmatur:  ideoque 
"  Si  mulier  ex  qud  posthumus  aut  postkuma  sperabatur^  abortum 
'^  fecerity  nihil  impedimento  est  scriptis  haredibus  ad  heereditatem 
^^adeundam"  And  Vinnius  commenting  on  this  law  says  (6), 
"  Hinc  petenda  ratioyCur  post/iumo  prasteritoplaceat  testamentum 
'^  ab  initio  valere  ;  nimirum  quia  Jieri  potesty  ut  non  nascatufy 
^^  abortum  faciente  muliercy  ex  qud  sperabatur.  Atque  hactenus 
"  ergo  nee  pro  naio  habetur  ;frustraque  o^ieitur  eum  qui  in  utero 
^^  esty  quoties  de  commodo  ejus  agitury  pro  eo  qui  in  rebus  humanis 
^^  sity  haberi.  Nullum  enim  hie  incommodum  sentity  cum  statim  ut 
'^  editus  est  testamentum  rumpaty  et  regula  ista  sic  temperanda  est 
^^  si  modoposteanascatury  tunc  enim  Jictione  juris  nativitas  retro- 
'^  trahitur.^*  Then  it  is  clear  both  in  the  text,  and  in  the  com- 
mentary on  it  by  one  of  the  most  able  civilians,  that  if  the 
wife  be  pregnant,  and  a  posthumous  child  be  afterwards  born, 
the  will  is  utterly  destroyed.  And  this  confirms  the  idea  that 
these  diecisions  do  not  proceed  on  the  intention  of  the  party, 
but  on  a  tacit  condition  annexed  to  the  will  itself  when  made. 
Our  law  also  takes  notice  of  posthumous  children  in  a 
variety  of  cases.  Under  the  statute  of  Distributions  posthu- 
mous children  are  entitled  to  take  with  those  born  during 

M  JuMi.  It».  2.  «tf.  IS.  He  pnthnmit.  (b)  Tin.  U».  2.  lil.  IS. 

tht 
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1792.     the  parent's  lifetime.  In  Co.  Litt.  it  is  said,  if  a  father  die,  lea?- 
—"""""—  ing  a  daughter,  and  his  wife  be  ensient,  and  a  son  be  afterwards 
LawcaI     bern,  though  the  lands  descend  to  the  daughter  in  the  interim, 
^^M      y^^  ^^^  instant  the  son  is  born  the  descent  ishifls  to  him.  So  too 
Lawca.     under  the  statute  10  &  1 1  fF.3.  c.  16.  the  law  considered  them 
as  entitled  to  take :  but  the  misfortune  was,  that  if  there  were 
no  trustees  to  preserve  the  contingent  remainders,  that,  which 
was  good  in  its  inception,  might  be  afterwards  defeated  by  the 
child  not  being  in  esse  when  the  particular  estate  dropped :  but 
that  was  founded  on  technical  reasoning,  because  the  par- 
ticular estate  failed  before  the  remainder  could  take  efiect.    It 
is  part  of  the  history  of  thM  law  that  the  judges  had  before  (a) 
held  such  an  objection  fatal,  because  a  contingent  remainder 
must  take  efiect  during  the  preceding  particular  estate,  or^^ 
instanti  that  it  determines ;  though  the  House  of  Lords  reversed 
that  judgment  against  the  opinion  of  all  the  judges  ~;  but  after- 
wards, by  way  of  saving  their  own  honour,  passed  the  statute  in 
question,  not  declaring  what  the  law  was,  but  enacting  that  in 
future  every  such  child  should  take  in  the  same  manner  as  if 
born  in  his  fiither*s  lifetime,  though  there  should  be  no  es- 
tate limited  to  trustees  to  preserve  the  contingent  remainders. 
There  is  no  necessity,  however,  to  pursue  this  point  farther,  it 
being  sufficient  for  the  decision  of  this  case  to  see  how  for  our 
predecessors  have  gone  in  judging  upon  this  subject.     They 
have  determined  that  marriage  and  the  birth  of  a  child  may 
operate  as  a  revocation  of  a  will  made  before ;  and  by  advert- 
ing to  the  civil  law,  from  whence  this  rule  was  borrowed,  we 
find  that  it  equally  eictends  to  the  case  of  a  posthumous  child : 
the  tdxt  of  the  civil  law  says  that  it  does,  and  so  does  the 
commentary  on  it ;  and  to  this  nothing  is  opposed.     For  these 
reasons  therefore,  standing  on  former  decisions,  and  not  ex- 
tending them  beyond  the  rule  established  and  incorporated 
into  our  law,  I  am  of  opinion  that  the  plaintifl6  are  entitled  to 
recover. 

In  forming  my  opinion,  I  disclaim  paying  any  attention 
to  the  declarations  of  the  husband,  beoiuse  letting  in  that 
kind  of  evidence  would  be  in  direct  opposition  to  the  statute 
of  frauds,  which  was  passed  in  order  to  prevent  any  thing 
depending  either  on  the  mistake  or  the  perjury  of  witnesses. 
But  when  the  act  intended  to  guard  against  frauds  and  per- 

(«)  rub£eeMT.XMif»  SOk.  8S8;  d£e«.408. 

juries, 
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juries^  it  left  the.  courts  at  liberty  to  take  into  consideration     1792. 
tfcose  circumstances  which  are  not  liable  to  prevarication.  ' — • 

BuLLBR,  J. — Some  points  have  beeii  fully  establidied ;  Ist  lahca- 
That  an  alteration  of  circumstances  may  amount  to  a  revoca«  J]^'^ 
tion  of  a  will  of  lands;  Sdly.  That  nmrriage  and  the  birth  of  ^2|f^' 
a  child  are  such  circumstances  as  will  produce  that  effect ;  and, 
Sdly.  That  such*  a  revocation  is  by  presumption  of  law ;  and 
implied  revocations  are  not  affected  by  the  statute  of  Frauds. 
Then  the  only  question  which  remains  to  be  discussed  is,  Whe- 
ther a  child  en  ventre  sa  mere  be  or  be  not  in  the  same  situation 
as  a  child  actually  born.  Though,  when  I  say  this,  I  do  not 
forget  the  declarations  which  are  stated  in  this  verdict ;  to  which 
I  entirely  concur  with  my  lord  that  no  regard  is  to  bq  paid. 
If  there  be  any  revocation  at  all  of  this  will,  it  is  so  by  presump- 
tion of  law,  independently  of  express  declarations.  But  when 
these  declarations  were  used,  in  argument  at  the  bar,  to  prove 
that  the  devisor  did  not  intend  to  provide  for  his  child,  I  think 
that  the  question  was  not  accurately  stated ;  it  should  have 
been  stated  thus,  ^  Whether  by  those  he  meant.to  revoke  the 
^  will.*'  I  do  not  think  it  necessary  that  it  should  appear  to 
have  been  the  devisor's  intention  to  provide  for  the  child :  the 
law  says  that,  unless  an  intention  appear  that  the  will  should 
stand,  the  circumstances  of  marriage  and  having  a  child  operate 
as  a  revocation  of  the  will. 

Then  the  great  question  is,  Whether  a  posthumous  child  is 

considered  in  the  same  situation  as  one  born  during  the  parent's 

life?    On  this  Jiead  many  cases  have  been  cited  to  sl^w  that 

there  is  no  distinction.     Without  going  through  them  again, 

I  will  only  add  one  to  them,  in  1  Ve%.  85 ;  where  on  a  bond 

given  on  marriage  to  raise  2000/.  for  such  child  or  children  of 

the  marriage  as  should  be  living  at  the  death  of  the  fiither  or 

mother,  a  posthumous  child  was  held  entitled  to  take  as  coming 

within  the  description.    And  indeed  all  the  cases  cited,  as  well 

as  that  of  Whiie  v.  Barber  (a),  establish  this  point,  that  there  is 

no  distinction  between  a  child  en  ventre  sa  mere  ^nd  one  actually 

bom.    Diflferent  comments  having  been  made  on  the  supposed 

facts  of  the  case  of  Brozon  v.  Thampsany  I  was  induced  to  look 

into  the  Register-book,  where  it  does  not  appear  that  the  child 

was  born  during  the  parent's  life:  and  as  it  does  not  aoap* 

pear  on  the  face  of  the  proceedings,  considering  the  aUthoritjof 

the  book  in  which  that  case  is  contained,  I  think  we  must  take 

it 
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1793.     it  tbat  the  child  was  not  actually  born.    The  first  observation 
io  be  made  on  that  case  is,  that  the  case  was  first  heard  before 


EJJcI-     ^^  Master  of  the  Rolls,  who  decreed  a  revocation  of  the  will; 
'"hut     ^"^^^  ^^^^  decree  was  afterwards  reversed  by  Lord  Keeper 
Lanca-     Wright j  who  was  of  a  diflerent  opinion  irom  the  peculiar  cir- 
""'^     cumstances  of  that  case.     The  decision  at  the  Rolls  then  was 
fully  equal  to  the  other :  but,  without  considering  the  weight 
of  names,  I  rather  look  to  the  reasons  given  for  the  several 
judgments;  and  I  think  that  those  given  at  the  Rolls  were 
the  most  sound.    In  the  register  it  stands  thus ;  the  bill  <ita(es 
that  the  will  was  made  Sd  March^  1699,  by  which  J.  Brown 
devised  to  his  cousin  E.  Close  in  fee ;  that  toon  after  he  married ; 
and  soon  after  he  died ;  the  answer  states  that,  after  making  his 
will,  he  married  E.  Chse^  and  had  issue  by  her  the  defendant : 
but  there  is  no  date  to  either  of  those  events  either  in  the  bill  or 
answer.    The  expressions  relied  upon  at  the  bar  to  prove  that 
the  child  was  born  in  the  fiither*s  lifetime,  are,  ^'  having  a  child," 
and,  ^^  left  a  son ;"  but  both  those  are  consistent  with  the  idea  of 
there  being  ^nly  a  posthumous  child.     If  that  circumstance 
made  all  the  difierence  in  the  cause,  that  should  have  been 
stated  by  the  plaintiff:  but  nothing  of  that  kind  was  intro- 
duced in  the  cause.    But  there  was  another  circumstance  in 
the  case,  on  which  (I  think)  Lord  Keeper  Wright  founded  his 
decree,  and  which  ought  not  to  have  influenced  his  decision ; 
and  that  was,  that  after  the  devisor*s  death  the  wife  devised  to 
the  posthumous  son,  and  died  before  the  suit  was  commenced. 
The  Lord  Keeper  was  clearly  of  opinion,  ^^  That  alteration  of 
^<  circumstances  nay  be  a  revocation  of  a  will  of  lands  as 
^^  well  as  of  a  personal  estate ;  and  that  notwithstanding  the 
^^  statute  of  Frauds  and  Perjuries,  which  does  not  extend  to  an 
^^  implied  revocation ;  but  (he  added)  no  such  alteration  appears 
*^  here,  for  no  injury  it  done  to  any  perton;  and  those  are  pro- 
'^  vided  fi>r,  whom  the  testator  was  most  bound  to  provide  for." 
The  ground  of  that  judgment,  therefore,  was,  ^^  that  no  injury  was 
^^  done  to  any  person :"  but  that  does  not  apply  to  the  argument, 
whether  an  alteration  of  circumstances  should  or  should  not 
operate  as  a  revocation  of  the  will  of  the  first  devisor.     It  was 
not  a  suflfeient  ground  on  which  a  Court  should  decide  on  the 
validity  of  the  wiU,  tfiat  the  person  benefited  by  that  decree 
would  have  taken  if  the  will  had  been  revoked.    The  subse- 
quent devise  by  Ae  mother  to  the  child  could  not  aflbct  the 
question  respecting  the  validity  of  the  father's  will ;  for,  ac- 
cording 
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cording  to  that  mode  of  reasoning,  if  the  wife  had  devised  to     179t. 
any  other  person,  the  determination  of  the  Lord  Keeper  would 


L4IIC4* 
WIBB. 


have  been  different.     On  the  whole,  I  think  we  must  take  it  that     la*ca^ 
in  that  case  the  child  was  not  born  during  the  devisor's  life ;     ^nlSS 
if  80,  the  opinion  of  the  Master  of  the  Rolls  goes  the  full  length 
of  deciding  the  present  case ;  and  I  agree  that  that  opinion  is 
sound  law. 

Gbose,  J. — Although  this  is  a  question  of  very  great  im* 
poTlance,  it  seems  to  me  to  be  reduced  to  a  very  narrow  com* 
pass.    It  is  not  whether  marriage  and  pregnancy  amount  to  an 
implied  revocation  of  a  will  of  lands  made  before  marriage, 
but  whether  marriage  and  the  subsequent  birth  of  a  child  will 
hare  that  effects     The  law  presumes  that  the  devisor  intended, 
or  rather,  as  Lord  Kenyon  has  said,  there  was  a  tacit  condition 
annexed  to  the  will,  that  in  such  an  event  the  will  should  not 
stand.    This  depends  on  another  question.  Whether  against  the 
express  words  of  the  statute  of  Frauds  the  law  will  in  such  a 
case  imply  a  revocation  of  a  will  of  lands  ?  On  that  head  I  can- 
not but  express  a  doubt.  Whether  it  is  not  to  be  lamented  that 
the  letter  of  that  statute  has  not  been  more  strictly  adhered  to : 
if  this  were  res  integra^  I  should  have  great  diflSculty  in  deter- 
mining that  such  a  case  was  not  within  the  statute  of  Frauds. 
But  it  is  now  too  late  to  doubt  whether  in  the  case  of  marriage 
and  the  birth  of  a  child  during  the  &ther*8  life,  the  law  presumes 
a  will  of  lands  made  before  that  marriage  to  be  revoked.    That 
point  has  been  solemnly  decided ;  and  the  only  question  here  is. 
Whether  in  point  of  law,  justice,  and  good  sense,  there  be  any 
diflerence  between  that  case  and  the  present  ?  I  know  of  no 
argument,  founded  on  law  and  natural  justice,  in  fiivour  of  the 
child  who  is  born  during  his  father's  life,  that  does  not  equally 
extend  to  a  posthumous  child.    And  I  think  that,  when  once  the 
law  has  interfered  and  presumed  in  fiivour  of  one  child,  it  would 
stop  far  short  of  justice  if  it  did  not  raise  the  same  presumption  in 
favour  of  the  other.  The  presumption  in  favour  of  the  child  whto  is 
actoally  born  is,  that  at  the  time  of  the  father's  death  he  could  not 
intend  that  the  will  should  take  effect,  or  rather,  that  at  the  time 
^hen  he  made  the  will  he  did  not  intend  that  it  should  stand  in 
the  event  of  his  afterwards  marrying  and  having  children :  Then 
the  law  which  makes  that  presumption  in  favour  of  a  child  bom 
m  the  parent's  life,  must  make  the  same  presumption  in  favour 
of  one  bom  afterwards.     The  objection  which  has  been  made 
^^inst  this  is,  that  the  will  speaks  from  the  devisor's  death ; 
^d  that  it  must  be  decided  whether  or  not  at  that  moment  it 

bf 
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be  a  valid  will.    I  agree  that  it  does  speak  from  that  time; 
but  the  instant  the  child  is  born,  he  is  considered,  by  retro- 
spect, as  bom  during  the  parentis  life.    For  this  opinion  I  refer 
to  the  civil  law,  as  was  done  in  Christopher  v.  Christopher^  and 
the  other  cases  which  are  founded  on  that  law.     Vinmus  says, 
"  Simodoposteanascatur^ tUficenimfictionejurisnatiTntasretrotra" 
*^  hitur.'*    The  whole  passage  read  by  ray  Lord  from  that  cooi- 
mentator  fully  explains  this  doctrine.    And  in  another  learned 
writer  on  this  subject,  Domatj  I  find  this  passage  (a)  i  "  The 
^^  children  who  are  not  as  yet  bom  when  their  iathers  die,  whom 
<<  we  call  posthumous  children,  and  likewise  those  who  are 
^'  taken  out  of  their  mother's  womb,  she  being  dead  before  she 
^^  was  brought  to  bed,  are  reckoned  in  the  number  of  children 
'^  who  succeed.    And  although  they  are  not  as  yet  bora  when 
^^  the  successions  which  they  are  to  inherit  fell  to  them  by  the 
^^  death  of  their  fether,  mother,  or  others  their  relations,  yet  they 
^'  belong  to  them  upon  condition  that  they  shall  be  bom  alive, 
<<  and  they  are  considered  as  heirs  already  before  their  birth." 
From  hence  it  is  evident  that  a  posthumous  child  must  be  con- 
sidered in  the  same  situation,  and  entitled  to  the  same  benefits, 
as  a  child  born  during  the  life  of  the  parent.    The  case  men- 
tioned by  my  brother  BuUerj  and  that  of  ffak  v.  Hakj  are  also 
strong  to  this  point    In  opposition  to  this  no  one  case  has  been 
cited.    It  seems  to  me,  therefore,  that  it  would  be  contrary 
to  law,  justice,  good  sense,  and  every  principle  on  which  the 
doctrine  of  wills  both  in  ecclesiastical  and  common  law  courts  is 
founded,  to  determine  that  there  is  any  difference  in  this  re- 
spect between  a  child  actually  born  and  a  posthumous  child. 

Judgment  for  the  plaintiff. 
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Wellington  against  Arters. 

^A  UNCE  Fon  a  former  day  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  proceedings  in  this  cause 
diould  not  be  stayed,  on  an  affidavit,  by  the  defendant,  that  the 
debt  did  not  amount  to  4Qf . 

Baldwin  now,  in  shewing  cause,  produced  an  aflidavit,  which 
did  not  deny  that  so  much  was  due,  but  was  evasive;  and  he 
urged  the  danger  of  making  such  a  rule  as  the  present  ab- 
solute ;  for  that  it  would  be  either  compelling  the  plaintiff  to 

(fl)  But  Uie  Coort  will  not  order  the  proceedings  to  be  stayed  oo  this  cMnd. 
unless  the  daise  can  be  tried  in  the  inferior  Court    Tm^.W^odmari,  poTThi 

^  swear 
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swear  positively  to  a  debt,  the  amount  of  ivhich  was  perhaps     1792. 
uncertain  in  it«  nature,  and  upon  the  quantum  of  which  it  was 


the  province  of  the  jury  to  decide,  or  to  relinquish  his  claim  in    ixnarmn 
this  court ;  and  that  tbic;  court  had  never  yet  stayed  the  pro-    ^S^J^ 
ceedin«;9  in  any  cause  unless  it  appeared  upon  the  record,  or 
was  admitted  by  the  plaintiff  or  his  attorney,  that  the  demand 
wa»  under  40^.    But 

The  Court  said  that  the  Court  of  Exchequer  always  intfirfered 
ID  such  cases,  though  the  demand  did  not  appear  on  the  record 
to  be  under  40j.;  and  that  this  court  had  lately  (a)  interfered 
on  the  same  principle,  where  it  appeared  that  the  debt  was  of 
(hat  nature.  And  that,  as  it  was  expressly  stated  by  one  party, 
and  not  denied  by  the  other,  that  such  was  the  present  case,  they 
ought  to  stay  the  proceedings.    And  accordingly 

The  rule  was  made  absolute. 

{«)  Kennard  v.  Jones^  antty  4  vol  493.    See  alMi  Stean  v.  Holmes,  2  Black,  Rrp,  754. 


Waksev  against  Mors.  Satwiay, 

^  Jfov*  S4u« 

IN  answer  to  a  rule  for  setting  aside  an  interlocutory  judg-  Where 
ment  for  irregularity,  because  it  appeared  to  have  been  signed  {iei°coin- 
on  the  2d  of  November^  and  common  bail  was  not  filed  by  the  Sedcfeiid* 
plaintiff  till  the  3d,  it  was  sworn  that  the  judgment  was  not  utonany 
in  fact  signed  until  after  common  bail  was  filed,  and  it  was  twren  the 
stated  on  enquiry  at  the  office  to  be  the  uniform  practice  to  sign  of  A^w.  and 
judgment  on  the  td  of  Novembery  before  the  Essoign  day,  in  all  ^Sitf  r»- 


cases  where  common  bail  is  filed  between  the  2d  and  6th  of  ^gp^i 
XT       .  tftlodu 

Jyavember.  •iSDja<l^ 

The  Court  (after  conferring  with  the  Master)  said  that  this  SS^ofdM^iii 
was  the  practice;  and  therefore  they  p4^ng 

Discharged  the  rule.  ^  ^f^ 
.    Garrom  in  support  of  the  rule.  chathuu 

I^ms  against  it.  ^"^ 
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g^^^  The  King  against  The  Mator,  &c.  of  Yoek, 

Nov.  24a!    

If  several  ^  I  ^HIS  was  a  mandamus  to  the  defendants  to  certify  the  elee- 

ca^^'K"*  -*-    *"*^"  ^^  Withers,  as  recorder  of  York.    The  writ  stated 

retnroed  to  that  the  office  of  recorder  of  the  city  is  an  ancient  office ;  that 

n  ntondttnntt 

the  Court     On  the  15th  of  January  1789,  it  was  vacant,  and  that  it  be- 
the  m\M\e     longed  to  the  mayor,  aldermen,  and  sherifis,  and  those  who  had 
if  isTn'con-   ^^^^  sheriffs,  and  the  common  council  of  the  city  for  the  time 
sittent  to      being,  in  common  hall  duly  assembled,  or  the  major  part  of 
return  (to  a  them  SO  assembled,  to  elect  a  recorder,  &c.    That  by  a  char- 
S^'^MiK'    *®r  granted  to  the  mayor  and  commonalty  of  the  city  by  king 
?fViS^°  CAarfcs  the  Second,  in  the  ISth  year  of  his   reign,  it  was 
der,  rap-      (amougst  other  thipgs)  willed  and  declared  that  no  recorder 
writ  to°be^  of  the  city  to  be  thereafter  chosen  should  be  admitted  to  such 
mia^ftiuu   office,  before  he  had  been  approved  by  his  majesty  or  his  heirs 
ration  w**     ^^^  successors,  "  which  charter  was  by  the  said  mayor  and  com- 
not  then      "  monalty  duly  accepted,"  That "  on  the  15th  o(  January  1788 
wJ^^Sd""  **  the  then  mayor  and  sheriffs  of  the  city,  and  the  major  i>art  of 
to'SStc  2e   **  ^^^  ^^^^  aldermen,  those  who  had  been  sheriffs,  and  of  the 
aiwth****  *^   "  common  council,  being  duly  assembled  in  the  common  hall  of  the 
corporate     ^'  Said  city,  proceeded  to  the  election  of  a  recorder,  &c,  at  which 
wiiVwtht    "  election  William  Withers^  esq.  being  duly  qualified  for  that  of- 
wMaryf  The  "  *^^>  *^"^  Robert  Sinclair^  esq,  were  respectively  proposed  as 
dayinsqch   <^  candidates;"  Whereupon  at  the  said  election  fifly-one  of  the 
material  <     persons  SO  assembled  gave  their  votes  for  Withers  to  be  recorder, 
Hiheinj?      ^"^  ^^^J  Others,  together  with  one  James  Brown,  who  then 
a  wL'doM     "sw'^P®*!  ^^^  office  of  one  of  the  common  council  of  the  city,  voted 
>»««  ^aXe     for  Sinclair  to  be  recorder ;  that  an  information  in  the  nature  of 
ence — A.     a  quo  warrantohxkd  since  been  exhibited  in  this  court  against  ./amfi 
guch'a  man*  Brown  for  his  said  usurpation,  charging  him  with  exercising 
*'^thatthe     ^^^  pl^ce,  office,  and  franchise,  of  a  common  council  man  of  the 
corporatjop  said  city  without  any  legal  warrant,  fkc;  upon  which  infbrma- 
dujy  assemr  tiou  Brown  was  aflerwards  convicted  of  the  prertiises  by  the 
reedtoiJir  ^^^^  information  charged  upon  him,  and  by  the  consideration 
a^rwl^rder"  ^^  *^'^  Court  was  forejudged  and  excluded  from  the  aforesaid 
^i  bad,  be-    office,  place,  and  franchise,  of  a  common  council  man  of  the  said 

CHuseitcon-  ^  »  ^ 

tains  a  ne- 
gative prcrnant.~Tf  the  writ  set  forth  all  the  proceedinp  of  the  election,  conclnding  "  by  reason 
whereof  Ji.  was  elected,"  it  is  a  bad  retam  to  say  that "  be  was  not  elected  ;**  The  defendant 
should  traverse  one  of  the  facts  alleged. 

— A  jurifrmcnt  of  ouUer  against  one  corporator  is  conclnsive  evidence  against  another,  who  de- 
rives title  under  him. 

—After  a  return  bos  been  made  to  a  mandamut.  the  defendant  cannot  make  any  objeetion  to  the 
writ  itself. 

3  cityi 
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city,  as  by  the  record,  &c.;  "  By  reason  ofurhich  said  premises      1792. 
"  the  said  William  Withers  was  elected  into  the  said  office  of  re-  — — — 
^^  corder  of  the  citj  by  a  majority  of  the  persons  present  at  the      Mf^nmt 
"  election,  who  had  a  legal  right  to  give  their  votes  at  the  elec  '^JiJ|*f***^' 
^  tion."     It  then  stated  that  it  was  necessary  that  thB  election      Yom. 
of  Withers  should  be  certified  to  the  king,  before  be  could  be 
approved  of  by  the  king,  or  admitted  to  the  office  of  recorder, 
according  to  the  charter,  &c. 

The  defendants  returned,  ^<  that  the^mayor  and  sheriiTs  of  the 
^^  said  city,  and  the  major  part  of  the  aldermen,  those  who  had  been 
^^  8heriflrs,andofthecommoncouncil,»€imof  (/tf/^a5«ei7t6/e(f  in  ^Ae 
"  common  hall  of  the  said  city  to  proceed  to  the  election  of  a  recorder 
"  for  the  said  city,  as  by  the  writ  was  supposed."  They  further 
returned  that  before,  and  at  the  time  of,  the  charter  of  Charles 
the  Second,  there  were,  and  still  are,  in  the  city,  a  mayor, 
twelve  aldermen^  two  sheriiTs,  a  common  council,  consisting 
of  seventy-two  persons,  and  four  wards  within  the  city;  that 
the  charter  confirmed  the  number  of  common  council  men, 
and  prescribed  the  mode  of  their  election,  as  follows ;  that 
within  fifteen  days  after  a  vacancy  the  common  council  should 
assemble  in  the  Guildhall;  before  the  mayor,  aldermen,*  and 
sberifTs,  and  should  nominate  three  citizens  living  in  the  ward 
where  the  vacancy  happened,  and  present  their  names  to  the 
mayor,  aldermen,  sheriflTs,  and  those  who  had  been  sheriffs, 
who  should  elect  one  of  the  three  persons  so  presented,  &c.; 
that  that  charter  was  duly  accepted bj/  themayor  andcommonallt// 
that  before  the  assembling  of  the  common  council,  as  after  men- 
tioned, &c.  a  vacancy  happened  in  Bootham  ward  by  the  death 
of  «7.  Flemings  a  common  council  man,  on  the  3d  ofjanuarj/, 
1789.  That  before  the  proceeding  to  the  supposed  election  of  a 
recorder  for  the  city  as  in  the  writ  was  mentioned,  to  wit,  on 
the  15th  of  January  1789,  the  common  council  assembled 
themselves  within  the  Guildhall  of  the  said  city  before  the  then 
mayor,  aldermen,  and  sheriSs,  and  the  major  part  of  the  then 
common  council,  and  nominated  James  Brozon  in  the  said 
writ  named,  and  two  other  persons,  citizens  of  the  same  city, 
and  iiifaabiting  within  Bootham  ward,  and  then  and  there  and 
before  the  proceeding  to  the  supposed  election  of  a  recorder, 
&c.  presented  the  names  of  the  said  James  Drownj  J.  G.  and 
R.  P.  to  the  mayor,  aldermen,  and  sheriflf!),  and  those  who 
had  been  sherifis,  who  then  and  there,  and  before  the  proceed- 
|og  to  the  supposed  election  of  a,  recorder,  &c.  elected  and 
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1709.      Bomiiiated  Brown  to  be  of  the  common  coudcU,  in  Ueu  of 
Fleming;  whereupon  Brown  was  then  and  there,  and  before  the 


*^J^^   proceeding  to  the  supposed  election  of  a  recorder,  &c.  duly  ad- 
^'ftc^ci?^''  mitted  into  the  place  and  office  of  one  of  the  common  coun- 
You.     ctlmen,  ud  from  thence  until  and  at  the  time  of  ^proceeding 
to  the  same  supposed  election,  and  giving  of  his  vote  as  in  the 
writ  mentioned,  continued  in  and  to  hold  and  enjoy  the  same 
office,  and  during  all  that  time  continued  to  be  and  was  one  of 
the  common  council  men  of  the  said  city,  to  wit,  at  the  city  of 
York  aforesaid,  in  the  county  of  the'^aaroe  city;  and  that 
JSroom,  at  the  time  of  giving  his  vote  for  Sinclair  in  the  writ 
«amed  to  be  recorder,  did  not  usurp  the  office  of  one  of  the 
common  council  of  the  said  city,  as  in  the  said  writ  alleged,  but 
duly  and  rightjully  exercised  the  same.    They  also  returned 
that  WUhets  was  not  elected  into  the  said  office  of  recorder, 
^c.  as  by  the  said  writ  was  alleged.    And  they  further  re- 
turned  that  before  the  coming  of  the  said  writ,  to  zcii^  on  ike 
15th  day  of  January^  1789,  they  certified  to  the  king  that 
•  Sinclair  in  the  writ  mentioned  was  elected  recorder,  &c.  and 
requested  that  the  king  would  approve  and  confirm  the  same 
election,  but  that  the  king  had  not  yet  approved  or  disap- 
proved of  the  same  election  so  certified  to  him,  but  that  the 
certificate  of  such  election  still  remained  before  him  for  his 
approbation,  &c. 

Walton  took  six  objections  to  these  returns;  two  on  the 
.ground  of  inconsistency  in  the  several  causes,  returned,  and 
four  to  the  four  several  returns.*  First,  The  causes  retunied 
are  inconsistent,  because  the  first  return  states  that  the  mayor, 
iherifli^  aldermen,  those  who  had  been  sheriffs,  and  the  com- 
mon council,  were    not  duly  assembled  to   proceed  to  the 
election  of  a  recorder,  as  by  the  writ  is  supposed,  and  yet  in 
the  second  return  it  is  stated  that  (on  the  same  day,)  the  13th 
of  January  17S9,  there  was  an  assembly  of  the  corporation, 
at  which  Brown  was  elected  a  common  council  man,  and 
consequently  they  were  then  duly  assembled ;  and  in  the  last 
return  it  appears  that  the  corporation  on  that  day  certified  the 
election  of  StncAitr,  which  also  implies  a  due  assembly.     If 
it  be  said  that  the  day  in  each  of  these  two  returns  is  laid 
under  a  videlicet^  it  may  be  answered  that  the  day  is  material, 
and  then  this  introduction  of  the  videlicet  does  not  affect  the 
^uettion.    And  besides,  as  to  the  last,  no  other  election  is 
atated  on  the  return ;  flierefore  it  must  be  taken  that  Sinclair 

was 
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was  elected  od  that  day  :  but  if  the  day  be  not  fixed,  on  ac«      1793. 
coant  of  the  videlicet^  then  it  will  appear  that  the  corpora- 


tion certified  Sinclair'^  election,  though  it  is  not  stated  that  ^^* 
Sinclair  was  elected  at  all.  Secondly,  the  first  retarn  says  '"jSj*^®'* 
that  the  mayor,  &c.  were  not  duly  assembled  to  proceed  to  Tom* 
the  election  6f  a  recorder,  and  the  second  that  Brown 
duly  and  rightfully  exercised  his  office  in  toting  for  Sinclair  at 
that  meeting,  which  is  impossible  if  the  corporation  were  not 
then  duly  assembled.  Then,  if  the  returns  be  inconsistent^ 
the  whole  roust  be  quashed.  jR.  v.  The  Mayor,  &c.  of  Nor^^ 
wich,  2  Lord  Raymond,  1244 ;  and  R.  v.  The  Mayor,  &c.  of 
Cambridge f  ante,  2  yol.  456.  And,  if  the  returos  be  quashed,  a 
peremptory  mandamus  must  be  granted.  R.  v.  The  Mayor, 
&c.  of  Norwich.  Thirdly,  it  is  only  stated  in  the  first  return 
that  the  mayor,  &c.  ^*  were  not  duly  assembled,"  without 
shewing  in  what  particular  the  assembly  was  not  a  due  one. 
That  an  assembly  was  in  fact  holden,  at  which  101  votes 
were  giren,  appears  as  well  on  the  return  as  on  the  writ ;  it 
is  also  stated  that  they  were  assembled  in  the  common  hall  ^ 
the  presumption  therefore  is  that  it  was  a  due  assembly.  The 
general  allegation  "  not  duly  assembled'*  is  too  vague  and 
uncertain ;  no  issue  could  be  taken  upon  it.  In  all  the  cases 
it  is  said  that  a  return  to  a  mandamus  should  be  as  certain 
as  an  indictment.  This  certainty  was  required  before  the 
St.  9  An.  c.  20.  and  is  equally'necessary  since ;  R.  v.The  Mayor, 
&c.  of  Pomfret,  10  Mod.  108;  and  R.  v.  The  Mayor,  &c. 
of  Lyme  Regis,  Dougl.  157 ;  the  reason  of -which  is  that  the 
party  may  bring  an  action  for  a  false  return,  if  the  matter 
returned  be  not  true.  If  it  were  stated  in  an  indictment 
that  an  ofiicer,  who  had  refused  to  take  upon  himself  the 
office,  was  duly  elected,  it  would  be  too  uncertain ;  and  the 
same  objection  applies  equally  here.  Had  there  been  any 
objection  to  any  one  of  the  previous  steps  to  this  meeting, 
it  should  have  been  distinctly  stated,  that  the  prosecutor  might 
have  traversed  it.  Besides,  it  appears  in  the  fourth  return 
that  Sinclair's  election  was  certified  on  the  same  day ;  so  that 
the  corporation  are  estopped  by  their  certificate  to  say  that 
the  assembly  was  not  a  legal  one.  Fourthly,  The  second  re- 
turn states  that  Brown  did  not  usurp  when  he  voted  for  Sin- 
c/oiry  and  yet  it  admits  the  record  of  judgment  of  ouster 
against  him  for  this  very  usurpation.  But  thin  is  an  attempt 
to  pot  the  same  qujestion,  which  has  been  al  eady  decided, 
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1793.     into  dispute  again.    And  it  is  objectionable  also  in  tbts,  that 


""•  whether  Brown  did,  or  did  not  usurp,  is  a  question  of  law, 
iitUnitt     not  of  fact  to  be  tried  by  a  jury.    Fifthly,  The  third  return 
^^^©r'*  '8  *  traverse  of  matter  of  law,  resulting  from  the  premises 
y<F»K.      stated  in  the  writ,  "  By  reason  of  which  premises  Withers  was 
^^  duly  elected,  &c.'*  That  conclusion  is  matter  of  law  for  the 
decision  of  the  court  upon  the  facts;  someone  of  which  the 
defendants  should  hare  traversed,  e.  g.  that  be  had  fifty  votes, 
&c.    In  72.  V.  JLyme  Regis  (a)  BuUer^  J.  said,  ^^  It  is  one 
^.^  of  the  first  principles  of  pleading,  that  you  have  only  oc* 
^^  casion  to  state  facts ;  which  must  be  done  for  the  purpose  of 
'^  inibrming  the  Court,  whose  duty  it  is  to  declare  the  law 
*^  arising  upon  those  facts,  and  to  apprise  the  opposite  party  of 
^<^  what  is  meant  to  be  proved,  in  order  to  give  him  an  oppor- 
'^  tunity  to  answer  or  traverse  it.  It  is  now  settled  to  be  matter 
^^  of  law,  that,primiJ^fC{e,  the  power  of  a  motion  is  in  the  body 
V  at  large.  Being  matter  of  law  it  is  not  traversable.'*  Sixthly, 
The  last  return  is  evasive,  and  does  not  deny  the  allegations 
in  the  writ.    The  writ  commands  the  defendants  to  certify 
the  election  of  Withers^  which  they  say  they  cannot  do  because 
they  ha*^e  certified  the  election  of  Sinclair:  but  that  is  relying 
upon  their  own  act,  which  is  the  very  act  questioned,  for  their 
justification.     The  question  is.  Whether  by  law  the  election 
p(  Withers  ought  to  have  been  certified?  not  whether  in  fact 
the  corporation  had  certified  the  election  of  another  person. 
Such  a  return  as  this  was  expressly  held  in  R,  v.  Ward  (6),  and 
in  R.  V.  The  Mayor  of  Saltash  (c),  to  be  bad. 
.    Ilolroydj  contra^  in  answer  to  the  first  objection  said  there 
was  no  inconsistency  in  the  returns,  because  all  the  facts  there 
stated  might  have  happened.     The  first  branch  of  this  ob* 
jection  is,  that  it  is  stated   in   one   return,  that  the  mayor, 
&c.  &c.  were  not  duly  assembled  to  proceed  to  the  election  of 
a  recorder,  and  in  another  that  they  were  legally  assembled, 
because  they  then  chose  a  common  council  man.    But  they 
might  be  legally  assembled  for  one  purpose,  though  not  for 
n pother  ;  and  it  is  observable  that  in  the  one  instance   the 
common  council  act  by  themselves,   in   the  other  witL   the 
mayor,  aldermen,  and  sheriff.    Nor  does  it  appear  that  Brozsn 
was  elected  a  common  council  man  at  the  meeting  mentioned 
in  the  first  return ;  there  may  have  been  two  different  meet- 

(«)  Dougl  159*  («)  FUi.  195.  (c)  Sir  T.  iZ^ym.  432;  and  Sir  T.  Jon.  177. 
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ings  on  the  same  day,  or  on  different  days ;  and  as  the  day     1792. 
of  Brown*B  election  is  laid  under  a  videlicet^  the  defendants  are 


not  bound  by  it.  ^.^« 

(BuLLBR,  J. — The  day  is  material  in  this  case;  and  therefore  '^^^^l^^* 
the  laying  it  under  a  videlicet  does  not  signify.)  Yobk. 

Neither  is  there  any  inconsistency  in  returning  that  on  that 
day  the  corporation  certified  that  Sinclair  was  elected ;  for  the 
last  return  does  not  state  that  Sinclair  was  elected  at  that  roeet-^ 
ing ;  so  that  the  facts  in  the  first  and  fourth  return  may  hare  ex<* 
isted.     Non  constat  that  this  was  an  election  on  the  same  day, 
louch  less  at  that  meeting  on  the  same  day.  Though  indeed  had 
it  been  so  stated,  At  would  only  have  amounted  to  this,  that 
Sinclair  was  elected  at  that  meeting,  but  that  it  was  a  void 
election.     In  the  Norwich'cvise^  cited,  there  was  evidently  an 
inconsistency  ;  for  it  was  stated  in  the  first  part  of  the  return 
that  the  party  was  elected  and  refused  by  the  mayor,  &c.  and 
in  the  latter  part  that  be  was  not  elected.     But  in  Wright  v. 
Fawcetl  (a)  a  return  (to  a  mnndammt  to  be  sworn  and  ad-« 
mitted  into  the  office  of  freeman  of  Morpeth)  that  the  party 
ivas  not  elected,  and  that  he  was  not  approved  by  the  lord 
of  the   manor,  was  held  to  be  consistent.    So  was  that  in  II. 
V.  Taunton  (6),  where  it  was  stated  that  the  party  was  not 
duly  elected  sexton  according  to  the  ancient  custom  of  the 
parish,  and  that  there  was  a  custom  for  the  churchwardens 
and  inhabitants  to  remove  at  pleasure,  and  that  A.  B.  was 
removed  pursuant  to  such  custom.    Answer  to  the  second 
objection :  The  allegation  in  the  second  return,  that  Brown 
duly  and  rightfully  exercised  his  office  in  voting  for  Sinclair*^ 
was  only  stated  in  answer  to  the  charge  of  usurpation  at  that 
time.     The  legal  exercise  of  his  vote  is  only  referable  to  the 
legality  of  bis  title,  not  to  the  legality  of  the  meeting.    The 
charge  against  Brown  was  that  of  usurpation  at  the  supposed 
election  of  Withers ;  in   answer  to  which  the  defendant  set 
forth  bis  whole  title,  from  whence  they  deduce  this  conse* 
quence,  that  at  that  meeting,  whether  legally  or  illegally  as- 
sembled, he  did  not  usurp  the  office  of  a  common  council 
man.    This  return  is  not  therefore  necessarily  inconsistent 
with  the  first,  which  alleges  that  the  mayor,  &c.  were  not 
duly  assembled,  &c.    Answer  to  the  third  objection,  which  is 
that  the  first  return  only  alleges  that  the  corporation  '^  were 
"  not  duly  assembled,"  without  shewing  in  what  particular  they 

(«)  4  Burr,  f  Oil.  (»)  Coitp,  US. 
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1792.     were  not :  It  has  been  held  in  sereral  cases  that  it  is  sufficient 
to  return  to  a  mandamusy  that  the  party  ^^  was  not  duly  elect* 


^|53*    "  ^<*'"  Then  this  return  roust  be  equally  good  ;  it  is  sufficient 
TiMMaTor,  ^^  jg|,y  f\^Q  allegation  of  the  writ,  which  states  in  this  case 
Yoms.      that  they   <^   were  duly  assembled."     The  fourth  objectioa 
arises  from  the  defendant's  insisting  on  the  title  of  Brotsm  in 
opposition  to  the  judgment  of  ouster  against  him  :  if  indeed 
that  judgment  were  conclusive  evidence  against  third  persons, 
as  it  is  against  the  party  himself,  the  objection  would  be  ^ell 
founded  ;  but  it  by  no  means  concludes  third  persons^    In 
JZ.  ir.  Ilcbien  {a)  it  was  even  questioned  whether  a  judgment 
of  ouster  were  admissible  evidence  against  a  third  person ;  it 
was  held  indeed  by  the  Court  to  be  admissible,  but  they  also 
said  that  "  it  was  not  conclusivcy  for  that  the  defendant  might 
«  have  proved  that  the  judgment  was  obtained  by  collusion,  or 
<<  that  the  first  defendants  were  restored.*'  So  in  R.  v.  Grimes  (6) 
the  Court  held  it  to  be  admissible,  but  not  conclusive,  evi- 
dence against  third  persons.  (Lord  KetiyonyCh.  J.  If  you  de- 
rive title  to  a  corporate  office  through  A,y  and  the  prosecutor 
shew  a  judgmenti>f  otiJ/<?r  against  A.^  it  is  conclusive  against 
you,  unless  you  can  impeach  the  judgment  as  obtained  per 
fraudem.)    But  the  cases  cited  shew  that  it  is  competent  to  a 
third  party  to  impeach  the  judgment  on  any  ground,  not  con- 
fining it  to  fraud  only,  for  the  purpose  of  protecting  his  own 
interest ;  and  for  this  reason  that  he  had  no  opportunity  of 
defending  himself  in  the  first  suit.    Now  in  this  case  the  cor- 
poration have  set  fi>rth  the  title  of  Brajsn^  and  the  reasons  why 
he  was  not  an  usnrper,'on  either  of  which  allegations  the  pro- 
secutor may  take  issue,  and  try  the  question.    Answer  to  the 
fifth  objection  :  if  the  writ  had  stated  generally  that  «  JVithtrs 
"  was  duly  elected,"  the  defendants  might  have  answered,  in  the 
negative,  that  "he  was  not  duly  elected;  that  would  have 
been  the  question  to  be  tried  ;  and  that  question  is  not  altered 
by  the  circumstance  of  the  prosecutor  having  introduced  in  the 
writ  the  premises  leading  to  that  conclus^ion.     In  answer  to  the 
last  objection  it  may  be  observed  that  the  quo  warranto  in- 
formation was  not  exhibited  against  Brown  until  after  Sinclair's 
election,  and  after  the  corporation  had  certified  it.    The  de- 
fendants  considered  that  they  had  discharged  their  duty  by 
certifying  in  fiivour  of  Sinclair ;  for  at  that  time  Brown  was  not 
only  IB  the  legal  exercise  of  his  office,  but  bis  title  was  not  even 

(«)  A^dr,  388.  and  8  ^.  1 109.  (*)  5  jn^^.  2^2. 

questioned^ 
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questioned.  (Lord  JE^»yo«,  Ch.  J.  But  the  judgment  of  ouster     1792. 

against  Brown  wa«  given  before  the  return  was  made.)  

But  whatever  judgment  the  court  may  form  on  the  return,     J^iiS^ 
several  objeetions  arise  upon  the  fece  of  the  writ  iteelf.    ( The  ^^^^^^ 
Court  here  suggested  that  the  corporation  should  have  made  these     Yor«. 
objections  before  they  made  the  return  (a) :  the  argument  how- 
ever proceeded.)    If  the  writ  be  defective,  the  Court  will  not 
award  a  peremptory  mandamus  upon  it ;  and  on  that  ground  it 
is  competent  to  the  corporation  now  to  impeach  it.    The  pro- 
liecutor  should  have  stated  in  general  terms  the  necessity  of  a 
certificate^  and  that  Withers  was  entitled  to  it.    But  from  the 
manner  in  which  the  writ  is  drawn,  it  does  not  appear  that  any 
certificate  is  necessary  at  all ;  nor  does  it  necessarily  appear 
that  Withers  was  elected.    On  the  first  point ;  it  is  stated  that 
the  recorder  is  an  ofiicer  by  prescription ;  and  the  king's  ap- 
probation is  only  made  necessary  by  the  charter  of  Car.  S.,  which 
was  only  accepted  by  the  "  mayor  and  commonalty,"  as  ap- 
pears by  the  writ  and  return.    Now  it  does  not  appear  that 
the  ^<  aldermen,  sheriffs,  and  those  who  had  been  sheriffs,"  who 
together  with  the  mayor  are  to  elect  the  recorder,  are  included 
in  the  general  description  ^<  mayor  and  commonalty  ;*'  non  constat 
that  the  former  ever  accepted  the  charter,  and  unless  they  did, 
the  election  of  4he  recorder  would  be  valid  without  the  king's 
approbation.    With  regard  to  Withers*^  election  :  first,  the  writ 
is  merely  argumentative,  and  therefore  bad;  and,  Sdly,  the 
argument  does  not  warrant  the  inference  which  is  drawn  from 
it.    It  is  a  rule  in  pleading,  that  facts j  not  eioidenccy  should  be 
stated:    Now  this  writ  contains  evidence  to  support  the  fiict, 
but  not  the  fact  itself,  that  Withers  was  elected  recorder.     It 
states  that  the  corporation  were  duly  assembled ;  that  Withers 
and  Sinclair  were  candidates ;  and  that  there  were  fifty  votes  for 
the  one,  and  fifty-one  for  the  other.     But  it  does  not  follow 
from  this  that  Withers  was  elected  by  a  majority  of  votes,  for 
consistently  with  every  thing  here  steted  there  may  have  been 
another  candidate,  for  whom  fifty-two  votes  were  given,  it  not 
appearing  how  many  voted  in  the  whole.    But,  even  if  that 
were  the  necessary  conclusion  to  be  drawn  from  the  fiaicts  steted, 
still  the  writ  cannot  be  supported,  because  it  is  argumentetive» 
In  A.  V.  The  Mayor  of  Hereford  (6),  a  return  to  a  mandamus  to 

(c)  In  fact  a  motion  ww  mnde  to  quash  the  irrit  for  the  rfaiont  now  tinted, 
which  wns  refued  by  the  Court,  who  said  Uiat  the  facU  inpposedby  the  conasel  might, 
Htrne,  be  returned. 

(*}6Jlfod.309. 

fwear 
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179?.     swear  ^.  town-clerk  of  H.^  that  upon  tbeelection  B.  had  eighteen 
'  voices  and  the  prosecutor  only  seventeen,  and  that  they  swore 

agabS^    in  B.y  was  held  a  bad  return,  ^  because  it  is  argumentative,  when 
'^ft/'of  ^^  ^^  '^  should  have  been  express  and  direct  that  be  was  chosen." 
Yoms.     llien  if  it  be  bad  in  a  return,  the  objection  applies  equallj 
strong  to  a  writ'  thus  framed.     And  the  constant  form  of  writs 
is  generally  that  the  party  was  elected,  &c. 
Waltofty  in  reply,  was  stopped  by  the  Court. 
Lord  Kehyon,  Ch.  J. — It  is  now  too  late  to  make  any  ob- 
jection to  the  writ  itself  {a).     The  corporation,  by  making  a 
return  to  it,  have  precluded  tliemselves  from  objecting.    It  i^ 
for  the  convenience  of  suitors  and  of  the  public  that  such  ob- 
jections should  be  made  at  the  proper  season  :  it  ought  not  to  be 
permitted  to  any  party  to  enerease  the  expences  of  litigation  by 
proceeding  in  the  suit,  when  he  himself  thinks  that  there  is  an 
objection  in  limine  to  the  proceedings  altogether.     Then  with 
regard  to  the  return  :  it  is  admitted  that  if  there  be  any  in- 
consistency in  the  return,  the  return  must  be  quashed  in  toto; 
and  on  the  ground  of  inconsistency  I  am  of  opinion  that  the 
return  must  be  quashed.     The  ivrit  states  the  election  to  have 
taken  place  on  the  15th  of  January;  and  it  is  admitted  in  tlie 
return,  that  on  that  15lh  of  January  a  meeting  of  the  corpora- 
tion was  bad.    The  return  contains  an  account  of  various 
occurrences  at  that  meeting,  and  sets  fortl^  various  acts,  on  which 
the  corporation  rely  as  legal  and  valid  acts :  but  it  is  now  argued 
that  this  was  not  a  legal  assembly  for  the  purpose  of  electing  a 
recorder.     It  is  true,  there  may  have  been  two  dilTerent  meet- 
ings of  tlie  corporation  on  the  same  day ;  or  that  a  meeting  of 
?onie  of  the  corporation   may  be  a  legal  assembly  for  one  pur- 
pose, though  not  for  another :  but  to  this  I  answer  that  we 
are  not  to  infer  that,  when  no  facts  are  stated  from   ivhcncc 
that   inference  is  to  be  made.    The  defendants  should  have 
shewn  in  what  particular  they  were  not  assembled  for  the  pur- 
pose of  electing  a  recorder,  when  they  admitted  that  they  were 
assembled  for  some  other  purpose.     On  this   short  ground, 
without  dl^cussinj^  the  other  points,  I  am  of  opinion  that  the 
retnrn  should  be  quashed  in  totOy  and  that  a  peremptory  tnan- 
damns  should  be  awarded.     And  I  have  the  less  reluctance  in 
deciding  at  present,  without  hearing  the  case  argued  a  second 
time,  because  this  decision  need  not  n^essarily  be  conclusive ; 

(«)  Std  vid€  5  Bnrr.^  274^i.  5  Mod.  490.  i  lA.  Rnirfn.  55^.  CartA.  4P9.  Salk, 
7()0.  6  Aforf.  10.  2  sir,  6V3,  Hep.  temp.  Hardm,  362.  Sulk.  434.  8  Mod.  111. 
1  Ri*l  Rep.  409. 

Since 
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since  the  title  of  this  gentleman  may  be  questioned  hereafter  in     1799. 
a  quo  ioarranio  information. 


BuLLBR,  J,     In  justice  to  the  city  of  York^  we  ought  not  to   ^!lj»£?^ 
delay  this  case.     I  am  at  a  loss  to  conjecture  what  are  the  in-  "^^Jf^J""' 
tentions  of  this  corporation  in  this  struggle,   if  delay  be  not      York. 
their  object ;   because,  it  is  clear,  that  if  the  prosecutor  be  ad- 
mitted in  consequence  of  this  mandamus j  a  quo  warranto  inform- 
ation may  be  immediately  filed  against  him,  if  his  title  be 
detective. 

As  to  the  objections  to  the  writ;  I  entirely  agree  with  my 
Lord  that  it  is  now  too  late  for  the  defendants  to  make  them. 
If  they  be  well  founded,  the  defendants  should  have  applied  to 
the  Court  to  quash  the  writ  on  that  ground:  but,  after  the  re- 
turn is  made,  the  Court  are  to  judge  on  that  only.  I  am  by 
no  means  satisfied,  however,  that  tlie  writ  itself  is  improper  ; 
for  if  (he  fact  now  suggested,  that  another  candidate  was  chosen 
by  a  majority  of  votes,  be  true,  that  should  have  been  returned. 

With  regard  to  the  return  ;  four  causes  are  assigned  why  the 
corporation  cannot  certify  the  election  of  Withers.  The  three 
last  are  glaringly  bad.  On  the  first  I  have  had  some  doubts  in 
my  mind :  but  I  am  now  perfectly  satisfied  that  that  is  bad  also, 
on  two  grounds;  1st,  because  it  is  inconsirttent  with  what  is  ^ 
stated  on  the  other  parts  bf  the  record  ;  and,  Sdly,  because  it 
contains  a  negative  pregnant.  First,  it  has  been  contended  that 
the  Court  are  to  suppose  that  the  meeting,  which  is  stated  to 
have  been  legally  assembled  for  the  purpose  of  electing  a  com- 
mon council  man,  was  at  another  time ;  but  we  cannot  infer 
that.  The  date  is  stated  on  the  record ;  it  is  material ;  and 
the  court  must  take  it  to  be  the  true  date,  as  it  is  not  denied. 
All  the  transactious  stated  on  the  record  are  stated  to  have  hap- 
pened on  the  15th  oiJamiary  :  in  another  part  of  the  record  it 
appears  that  there  was  a  legal  meeting  of  the  mayor,  aldermen, 
&c.  on  that  day ;  and  it  is  therefore  inconsistent  to  say  tliat 
they  were  not  duly  assembled  to  elect  a  recorder,  as  by  the  writ 
is  supposed.  In  the  next  place  this  return  is  a  negative  preg- 
nant. The  writ  says  that  the  corporation,  being  duly  assembled, 
proceeded  to  the  election  of  a  recorder ;  and  the  return  is  that 
they  were  not  duly  assembled  to  proceed  to  the  election  of  a 
recorder.  This  means  that  they  were  duly  assembled  for  some 
purpose,  but  not  for  the  purpose  of  electing  a  recorder^  but 
tha^  mode  of  pleading  cannot  be  supported.  The  second  cause 
returned  is^  that  Brown  did  not  usurp,  Sec* :  but  this  cannot  be 

traversed. 
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1792.     travened.    The  judgment  of  mtsier  is  conclusive :  but  ewen 
if  it  could  be  attacked  on  the  ground  of  fraud,  or  on  any 


^ahS^  Other  ground,  that  ground  should  have  been  stated ;  instead  of 
TheMaypr,  which  the  defendants  have  admitted  all  the  facts  in  the  writ, 

&c.  of 

YoAB.  by  which  and  by  the  records  of  the  Court  it  appears  that 
Brown's  election  was  bad.  The  next  cause  is,  that  Withers  was 
not  elected,  &c. ;  that  is  also  stated  as  a  consequence,  and  is  bad 
for  the  same  reason  as  the  preceding  cause.  As  to  the  last  cause, 
it  is  not  for  the  credit  of  the  city  of  lorA:  that  it  should  remain 
on  the  records  of  the  Court.  If  Sinclair  had  beeen  duly  elected, 
that  should  have  been  returned :  if  not,  then  they  have  certified  a 
falsehold.  I  am  therefore  of  opinion  that  the  whole  retorn 
must  be  quashed. 

GaosE,  J.  declared  himself  of  the  same  opinion. 

jEleturn  quashed,  and  a  peremptory  mandamus  awarded. 


Saturday,  The  KiNG  against  A.  Lambr. 

JVw.  24fli. 

The  statute  fipflllS  was  a  conviction    against    the   defendant    on  the 

20./wiiich  -L    5  Geo.  2.  c.  SO.  for  piloting  the  ship,  Constantia^  down  the 

'°**^Vof  "^®''  Thames^  without  being  licensed  by  the  master,  wardens, 

on  per-  &c.  of  the  Trinity- House^  to  act  as  a  pilot.    It  appeared  by  the 

ijigsbiiM  evidence  given  in  support  of  the  conviction  that  the  defendant, 

mmeft&c.  ^ho  was  mate  of  the  Constantia^  engaged  in  the  Lisbon  trade, 
StnL^o'ves-  ac*®<^  ^^  pilot,  and  steered  the  ship  down  the  river  Thames  from 

seb  saiiini;  Uorsekydown  New  Stairs  to  Cherry  Gardens,  being  about  halfa 

voyages^knA  mile,  and  afterwards  to  Fountain- Stairs ;  that  the  ship  was  not 

w1iVch!'ll»J'  at  that  time  quite  cleared  of  her  homeward  bound  cargo ; 

fSSJSStheir  *^^*  ^^^^  ^*^  ^  Custom-House  officer  on  board  her ;   that 

Toyam&re  the  defendant  was  not  authorised  by  the  Trinity- House  to  act  as 

onewbarf  to  a  pilot ;  and  that  captain  Duncan  the  commander  was  on  board 

^erivcrfor  the  ship  at  the  time,  the  defendant  acting  under  his  directions. 


em 

BOM 


of  nSiM^  The  first  act  for  regulating  the  pilotage  of  the  Thames  and 
ingUieir  Medway  rivers  istheSG^eo.  I.  r,13. ;  which,  afler  reciting 
ca'Kow-  ^j^^^  there  was  a  well  regulated  society  of  pilots  of  the  Trinity- 
House  of  Dover f  Deal,  and  the  Isfe  of  Thanet,  who  had  had  the 
piloting  of  shipsyrom  the  said  places  to  the  rivers  of  Thames  and 
Medwayj  and  reciting  that  ignorant  persons  had  of  late  taken 
upon  them  to  pilot  ships  by  and  from  the  places  before  mentioned 
up  the  said  rivers  of  Thames  and  Medway,  whereby  many 
vessels  had  been  lost  or  hazarded,  enacted,  that  if  any  person 
should  pilot  any  vessel  by  or  from  Dover^  Deal,  or  the  Isle  of 

Thanet 
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Tianei  te  any  place  or  places  in  or  upon  the  Thames  and  Medwaj/y      1792. 
before  he  should  be  admitted  into  the  said  society,  he  should  ' 

forfeit  a  certain  penalty.  Then  followed  the  5  Geo.  2.  c.  20.,  4«,w<* 
on  which  this  conviction  is  founded ;  which,  after  reciting;  that  ^a»** 
the  TrinUjf  House  of  Depijbrd  had  been  authorised  to  appoint 
pilots  to  conduct  vessels  out  of  the  Thames  and  Medway  through 
the  North  channel  to  or  by  Orfordnessy  and  round  The  long  Sand 
Head  into  the  Downs^  and  from  and  by  Orfordness  up  the  North 
channel,  and  the  Thames  and  Medway,  but  that  persons  without 
authority  had  taken  upon  themselves  to  pilot  vessels  to  and  from 
the  severalplaces  aforesaid,  to  the  great  hazard  of  such  vessels,  &c. 
for  securing  a  more  safe  navigation  for  vessels  in  the  Thames,  it 
enacted,  that  if  any  person  should  pilot  any  vessel  (hwn  the 
Thames,  or  through  the  North  channel  to  or  by  Orfordness,  or 
round  The  long  Sand  Head  into  the  Downs,  or  down  the  South 
channel  into  the  Downs,  or  from  or  by  Orfordness  up  the  North 
ehannel  or  the  river  Thames  or  Medway,  other  than  such  person 
as  should  be  authorised  by  the  Trinity  House,  he  should  forfeit 
SO^;  with  a  proviso  that  the  act  should  not  extend  to  ships  in 
the  coal  trade  or  other  coasting  trade. 

Marryat  for  the  defendant  observed  that  in  both  these  acts 
the  termini  are  distinctly  referred  to,  concerning  which  the 
obligation  to  submit  to  pilotage  is  imposed ;  the  plain  meaning 
of  them  being,  that  all  inward-bound  vessels  passing  by  or  from 
Dover,  &c.  on  the  South  coast,  or  from  or  by  Orfordness  on  the 
Northern  coast,  up  the  Thames  or  Medway,  should  receive  a  pilot 
on  board ;  and  that  in  like  manner  vessels  proceeding  down 
the  Thames  by  Orfordness,  or  into  the  Downs,  should  be  subject 
to  the  same  regulation.  But  it  was  not  intended  that  vessels 
should  be  obliged  to  take  a  pilot  on  board  every  time  they 
shifted  their  station  in  the  Thames,  for  the  purpose  of  more  con- 
veniently loading  or  unloading  their  cargoes.  That  would  be 
a  heavy  and  unnecessary  burthen  on  the  navigation,  without 
any  advantage  to  be  gained  from  it.  The  enacting  words, 
as  well  as  the  preambles,  clearly  shew  that  the  regulation  to 
pilot  up  or  down  the  river  relates  only  to  ships  on  their  outward 
or  homeward  bound  voyages.  The  words  of  the  first  act  are, 
"  by  or  from  Dpver,  Deal,  or  the  isleofTheLnei,to  anyplace  in  or 
*'  upon  the  Thames  and  Medway.^'  Now,  if  the  latter  act  is  noi  to 
be  construed  with  reference  to  the  former,  which  it  should  be^ 
'being  in  pari  materid,  this  absurdity  will  follow,  that  no  person 
will  be  liable  to  the  penalty  for  moving  his  vessel  up  the 

Thames 
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1799.      Thames  without  a  pilot,  unless  from  one  of  the  termini  there 
mentioned,  but  he  cannot  more  a  yard  down  the  Thames,  a]< 


agah^^   though  Within  the  same  limits,  without  a  pilot.    The  reason 
Lambs,     ^f  passingtfaese  acts  was  to  guard  against  the  dangers  of  thi« 
navigation,  all  of  which  lie  between  the  conflux  of  the  Thamet 
and  Medwaj/^  and  the  mouth  of  the  river. 

Shepherd  contrd.-r-One  of  the  objects  of  the  act,  and  which  is 
so  stated  expressly  in  the  title,  was  to  prevent  mischiefs  and 
annoyances  on  the  river  Thames;  and  therefore,  not  only  the 
safety  of  the  particular  vessel  navigating,  but  of  all  others,  was 
in  the  contemplation  of  the  Liegislature.  Now  these  mischiefs 
are  at  least  as  likely  to  happen  in  going  from  Ltondon-bridge  to 
Gfavesendj  as  from  thence  to  the  Downs  or  the  Northward. 
Neither  can  it  diSer  the  case  that  the  vessel  is  only  moving 
downwards  to  take  in  or  discharge  other  part^  of  lier  cargo; 
for  if  that  construction  were  to  prevail,  vessels  proceeding  down 
the  river,  and  intending  to  take  in  any  part  of  their  cargoes  at 
Dover  J  or  any  other  of  the  termini^  need  not  have  any  pilot  on 
board  at  all,  although  they  proceed  the  whole  length  of  the  oa? 
vigatien  intended  to  be  protected  by  this  regulation. 

Lprd  Kenyon,  Cli4  J. — The  line  to  be  drawn  is  from  the  fair 
meaning  of  the  words  according  to  (he  common  sense  and  under- 
standing of  all  mankind.  This  act  merely  relates  to  foreign 
TO  I/ages;  and  it  is  only  necessary  to  have  a  pilot  on  board  the 
vessel,  when  she  is  going  up  or  down  the  Thames^  in  the  course 
of  her  navigation.  But  here,  having  performed  her  voyage, 
and  having  a  custom-hous^  officer  on  lioard,  she  was  in  the  act 
of  delivering  her  cargo  at  diflerent  wharfs :  she  could  not  there- 
fore be  said  to  be  in  the  course  of  her  voyage  down  the  river 
Thamesy  when  she  moved  her  station  for  that  purpose.  This 
interpretation  too  is  of  great  importance  in  another  point  of 
view;  for  were  we  to  hold  otherwise,  it  would  be  imposing  a 
tax  on  merchants  beyond  all  bounds  of  moderation,  and  against 
the  plain  intent  of  the  Ijegislature.  Nor  would  the  number  of 
pilots  (a)  at  all  suffice  for  so  burthensome  a  regulation. 

'  BuLLER,  J. — It  is  plain,  from  the  whole  view  of  the  act,  that  it 
only  relates  to  foreign  voyages  :  and  this  vessel,  moving  from 
one  wharf  to  another  for  the  discharge  of  her  cargo,  could  not 
be  said  to  be  going  on  a  foreign  voyage. 
Grose,  J.  of  the  same  opinion. 

Conviction  quasbed  (2r). 

(a)  It  was  stated  at  the  bar  that  the  number  was  only<120. 
{b)  Vide  5  Burr.  2G02|  and  Jtex  ▼.  NeaU,  fo$U  6  vol  211. 
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1792. 


The  King  aecainsl  Jacob  Woodward  and  Others.  «  .   ^ 

THE  defendants,  having  been  rated  to  the" poor  for  "a  Thefmstpr* 
^^  meeting-house,"  appealed  to  the  Ses^ons,  where  the  \i^^tu 
rate  was  confirmed,  subject  to  the  op*inion  of  this  Court  on  the  ^f^^i^]^;^^ 
following  case :   Part  of  a  certain  society  of  friends,  called  pn>^< » 
Quakers,  constitute  six  meetings  in  London^  Westminster^  and  pewl,  &c  ^ 
Southwark^  and  by  subscriptions  and  donations  hav6  raised  a  qm  "tuX^ 
fund,  which  is  applicable  to  the  payment  of  the  rent,  building,  P^-  ^„ 
and  repairing  of  meeting-houses,  belonging  to  their  society,  i^^- 
By  articles  of  agreement,  dated  UiJune  1777,  between  Lord         '     '^ 
Salisbury  and  D.Barclajf  and  others,  the  latter,  in  consideration 
of  a  lease  to  be  granted  to  them  by  the  former,  covenanted  to 
build  a  Quakers*  meeting-house,  &c.     On  the  first  of  January 
1739  Lord  Salisbury  accordingly  granted  a  lease  of  the  meeting- 
house in  question,  and  three  adjoining  houses,  to  Barclay  an>l 
others,  for  102  years,  from   March   1780.      By  a  deed-poll, 
dated  in   May  17&1,  the  lessees  declared  themselves  merely 
trustees,  &c.;  and  afterwards  by  indenture  of  assignment,  dated 
in  April  1T87,  assigned  to  other  trustees  in  trust,  and  for  the 
benefit  of  the  society  of  friends,  called  Quakers,  in  London^ 
&e.  (comprising  Westmimter) ;  and  to  be  conveyed,  assigned, 
and  disposed  of  as  the  society  should  direct,  &c.     The  base- 
ment story  of  the  meeting-house,  in  the  rate  mentioned,  is 
divided  into  a  nnmber  of  small  rooms,  one  of  which  is  occu- 
pied by  a  person  called  a  door-keeper,  whose  business  it  is  to 
attend  the  door,  when  necessary,  and  keep  the  meeting-house 
clean ;  for  which  service  he  has  a  small  yearly  salary :  The  re- 
maining apartments  are  either  not  occupied,  or  appropriated  to 
the  use  of  poor  persons  maintained  by  the  donations  of  the 
people  called  Quakers.     The  meeting-house  is  solely  appro- 
priated to  religious  and  charitable  purposes.     The  trustees,    . 
who  are  the  person3  rated,  do  not  receive  any  rent  for  the  same; 
on  the  contrary,  they  are  subscribers  to  the  fund  for  charitable 
donations.    None  of  the  benches  in  the  meeting-house  are  let, 
nor  is  any  pecuniary  or  other  advantage  made  thereof.     The 
appellants  were  subscribers  to,  and  frequenters  of,  the  meeting 
held  in  the  said  meeting-house ;  and  warrants  of  distress  issued 
against  them  for  puymeht  of  the  above  rate. 

The 


WARD. 
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1792.  The  Court  (a)^  without  hearing  any  argmnent,  said,  that  it 

was  impossible  to  support  this  rate  on  the  trustees  (6),  who 

4«ifMr^   ^^i  no  interest  in  the  premises ;  and  that  though  the  meeting- 

j.HVooD-   ij^^ugg  ^jgjj^  hereafter  be  applied  to  any  other  purpose,  there 

was  no  occupier  (c)  of  it  at  present,  nor  any  (df)  profit  made  of 

it. 

Order  of  Sessions  quashed. 

(a)  Lord  Kenyan,  Ch.  J.  had  left  the  Coort  before  thii  caic  was  caUed  oa. 
{b)  Jt.  V.  The  Comminionen  of  S^Uer's  Load  Sluice  Navigation^  anU^  4  voL  730. 
(c)  J?.  V.  P.  fValdo,  Cald.  358. 
(if;  Rohwn  V.  Ilydt,  ib.  310. 


Saturday  PfiASE  agoitist  Naylor   and  Wife,  Executrix  of 

Vo«.24ih.  M.  Hall- 

tV*b*"l*'  fWY)  assumpsit  for  goods  sold  and  delivered  the  defendants 
byacredi-     X    pleaded  that  the  testatrix  in  her  lifetime  borrowed  of 
Sro?fu.e*^  /.  G.  and  Jl.  11.  240/.  which  at  her  death  remained  due  and 
pfe^^jiSg.  unpaid?  and  then  proceeded  to  state  that  /.  G.  and  R.  If.  re- 
meats  re-     covered  judgment  in  debt  for  the  said  S40/./&C.  which  judg- 
and  no  as-    ment  remained  unsatisfied ;  the  like  of  another  debt  of  60/.  for 
&c!towh?di  which  judgment  was  also  recovered  against  the  assets,  and  was 
repi?«  )S^^  still  unsatisfied ;  and  then  pleaded  plene  administraviiy  except 
/rawdeffij^e-  to  the  value  of  130/.  which  was  not  sufficient  to  satisfy  those 
not  conclu-'  judgments.    To  this  the  plaintiff  replied  that  both  judgments 
dencrof      werc  obtained  by  fraud ;  on  which  issue  was  taken. 
tK'j^udE-^        At  the  trial  before  Thompson  B.  at  Durham^  it  was  admitted 
ments  as      that  there  was  due  upon  the  first  demand  only  1 10/.  10^.  and 
we^recou-     upou  the  secoud  only  29/.  I85.  6d.\  that  these  were  tfimple 
^c^han     contract  debts;  that  the  judgments  were  conjesstd  by  the  dc- 
debirbut     fondants,  being  nearly  for  double  the  sums  due ;  and  that  there 
the  defend-  was  due  to  the  plaintiff  61/.  Is.  Id.    The  defendants  offered  to 
^ewThat     prove  that  their  confessing  the  judgments  for  nearly  double 
riuerH^^p    the  sums  due  to  the  creditors  mentioned  in  the  plea  was  merely 
fir more^   a  mistake ;  that  this  was  known  by  the  plaintiff  befiire  the 
than  was      action  was  brought ;  and  that  he  could  not  in  fact  be  defrauded 
that' that      by  it,  inasmuch  as  the  amount  of  the  real  debts  to  those  ere* 
know^to     ditors  was  more  than  sufficient  to  exhaust  the  assets.    It  was 
blfo^rethe^  insisted  on  the  other  hand  for  the  plaintiff  that  the  facts  ad- 
action  was    mitted  precluded  all  further  inquiry ;  and  that  on  these  plead- 

brooEDt.  *  •    .   __^ 

*  logs 
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iftgfi  he  wafl  entitled  to  reeover.   The  leffrned  judge  wad  of  th»t     1792. 
opmiofi ;  and  a  t^erdict  was  accordingly  given  for  the  plaintiff  '■' 

for  the  amount  of  hifl  debt.    A  Vale  having  be^n  obtained  to     agXi 
set  aride  the  verdict  on  the  ground  of  a  misdrrecfion,  aud^vife. 

Chambre  and  Walion  now  ghewed  cause  ng^inst  it ;  contend- 
ing that  a  confession  of  judgment  by  an  e^eecutor  Ibr  more 
than  wa«  due  was  firaudulent  in  itself,  and  made  such  a  judg- 
ment of  no  avail  against  other  creditors  who  sued  the  executor. 
In  Trethewy  v.  ^cA:/ayrcf  administratrix  (a\  to  an  action  c/fMsump^ 
sit  for  goods  sold  and  dielivered  to  the  intestate,  fbe  defendant 
pleaded  two  judgm^ts  for  so  much  recovered  against  her  as 
administratrix,  md  that  she  had  no  assets  beyond  those  judg- 
ments ;  the  plaintiff  replied  that  tho^  judgments  were  obtained 
by  iraud,  and  traversed  the  sums  thereby  supposed  to  be 
doe.  On  demurrer,  judgment  was  given  for  the  plaintiff;  fof 
the  Court  held  he  was  at  liberty  to  traverse  the  special  matter, 
or  to  rely  on  the  fraud  generally  at  his  election.  Though  it 
wafs  there  urged  in  argnment  that  such  a  traverse  was  bad, 
because,  if  by  mistake  the  judgment  were  confessed  fbr  more 
than  appeared  afterwards  to  be  due,  it  would  bind  the  admini- 
stratrix, and  that  the  plaintiff  ought  to  have  relied  on  the  fraud 
only.  But  even  the  defendant's  counsel  admitted  that  if  she 
had  knowingly  confessed  judgment  ibr  a  greater  sum  than  was 
due,  it  Would  be  decisive  agftindt  her.  Judgments  confessed  hj 
executors  ought  to  be  watched  with  great  Caution,  they  being 
frequently  used  as  instruments  of  fraud,  which  the  creditor 
seldom  can  hav(^  the  means  of  detecting.  In  Parker  v.  At^ 
field  (b)^  the  Court  said  that,  where  an  executor  pleads  judg- 
ment recovered  beyond  assets,  he  ought  to  plead  truly  how 
much  is  due  upon  the  judgment.  In  that  case  the  e^cecutor  had 
pleaded  judgment  recovered  ibr  100/.,  and  that  he  had  not 
assets  above  5/.;  to  which  th^  plaintiff  replied  that  the  judg« 
meat  creditor  would  have  received  12/.  in  satisiaction  of  the 
iodgment,  which  the  defendant  refused,  and  kept  the  judg- 
ment on  foot  by  fraud,  to  deiVaud  the  plaintiff:  the  defendant 
rejoined  that  he  bad  not  assets  but  to  the  value  of  5/.;  and  on 
demurrer,  judgment  was  given  for  the  plaintiff;  ibr  the  de« 
fendant  ought  to  have  traversed  the  fraud.  Then  it  is  insisted 
in  this  case,  that  as  the  plaintiff  was  informed  of  the  real  amount 
of  the  deHs,  for  which  the  judgments  were  a  security,  and  that 

(lO  S  Sound.  4S.  (»)  1  Ld.  Roym.  978. 
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1792.  The  Court  (a),  without  hearing  any  argument,  said,  that  it 

■ was  impossible  to  support  this  rate  on  the  trustees  (6),  who 

^^-SS"  had  no  interest  in  the  premises;  and  that  though  the  meeting- 

jfVooo-  house  might  hereafter  be  applied  to  any  other  purpose,  there 

''*'°'  was  no  occupier  (c)  of  it  at  present,  nor  any  (d)  profit  made  of 

Order  of  Sesuoos  quaked. 

(.;  UM  Keny*n,  Ch.  J.  tad  left  the  C«»rt  before  th\i  cue  was  caUed  on. 
(6)  X.  v.  The  Commteionen  of  SaUerU  Load  Sluice  Ifa<«e«tton,  ante,  4  wJ.  730. 
•(c)  R.  T.  P.  WaUo,  Cald.  358. 
(d)  Rob$m  V.  Ilgde,  0. 310. 


Pease  against  Naylor  and  Wife,  Ekecutrix  of 

If  foanae-  npO  a«5«wp»«  for  goods  sold  and  delivered  the  defendant 
tion^broag|it  J^  pleaded  that  the  testatrix  in  her  lifetime  borrowed  c 
Jr  of  aui-  J  Q  g„j  72.  //.  240/.  which  at  her  death  remained  due  an 
Matrix  unoaid,  and  then  proceeded  to  state  that  /.  G.  and  R.  II.  r 
S  '^''  covered  judgment  in  debt  for  the  said  240/.,  &f.  which  jud 
S"noW  ment  remained  unsatisfied ;  the  like  of  another  debt  of  60/.  '- ., 
^tebeyond,  ^hich  judgment  was  aUo  recovered  against  the  assets,  and  ^  '  ..^ 
Sepn«ff  still  unsatisfied;  and  then  pleaded  plene  administravit,  exc  «^,j 
^2^^  to  the  value  of  ISO/,  which  was  not  sufficient  to  satisfy  tb  N  >: , . 
Sa'dui*  judgments.  To  this  the  plaintiff  replied  that  both  judg».  .>,^  ^ 
'}"'  "^'V      were  obtained  by  fraud ;  on  which  issue  was  taken.  1>  ^^^ 

fraud  .tat        At  the  trial  before  Thompson  B.  at  Durhatny  it  was  adm'  >    ' 

thejudg-         ,     ^  ^.  ^    J -   4k>  Urat  AttmnnA  onlv  110/.  10».   te..  . 

inents  as      that  there 

pleaded  ..  _ 

were  con-       UpOU   the 


-/ 


f'^.t'     contract  debts ;  that  the  judgments  were  conjessea  By  tr  ^.  r^    •' 
SeT-«        fendants,  being  nearly  for  double  the  sums  due ;  and  that  ^    . 
ra.  was  due  to  thf  plaintiff  61/.  1,.  Id.    The  defendants  ode  ^^^ 


the  defend-  was  OUe  lo  ine  iJwiuw.1  "i — ^ted  1 

S'ewTiit  prove  that  their  confessing  the  judgments  for  nearly  r,^      '? 

they  were  .,    gy^g  jue  to  the  Creditors  mentioned  in  the  plea  was  »  k.     "V : 

S^';^  a  mistake;  that  this  was  known  by  the  plaintiff  befo^^J'e^. 

Sln™^  action  was  brought;  and  that  he  could  not  in  fiict  be  de|>>,    '  o ,- 


due,  and 
that  that 
was  made 


by  it,  inasmuch  as  the  amount  of  the  real  debts  to  tte^^  % 
wu  m«.c  jjtorg  was  more  than  sufficient  to  exhaust  the  assets,  y  *fia,,. . 
&n«ff  iugisted  on  the  other  hand  for  the  plaintiff  that  the  «^|ofor». 
S^Con  w«    mitted  precluded  aU  further  inquiry ;  and  that  on  ther     %  »,^^ 
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id  flffnktiva^  accordiiti^fy  fiv^n  fiMr  (In*  plainfilT 


ipr^mmmi  t^te  cWrt.    A  role  imviof  (m^h  oUuitx^d  to      ,1*^^*^ 
rr^telfcefwteiwtiK*  ffroiiiKJ  of  a  windrrecfion,  ^Wh* 

UMMiii  Mfi  ^ii^Mi*'  Aemei  catt«f  ai^irmf  it ;  eontend' 
;c:  ittt  a  iiiriBMiifl  of,i«dpiient  bjr  an  executor  ft^  o>ore 
m^H^vt'^^nidaica^  in  iitelf,  and  made  stieh  a  jtidf' 
ififrc/^aoaaiiafmtofiwr creditors  who  taed  (he  executor. 
]  lrrtkanr\.Addmdtkmittnim(a),iomnnci^^ 
^  iT'saai^fsidaad  Mtvered  to  the  iotaatafe^  flie  defendant 
iWi  nBbMotsS^  aoniiieb  recovered  aeain^t  tier  as 
.  sdtittt  die  faid  DO  aaneta  beyond  (boHe  judl)^' 
^  aita^^ited  tint  fiMMe  jmismenin  were  obtained 
^  siaL«  aac  uifonod  Ifae  attM  thereby  auppoaed   to   be 

i»    ^iii rr.  jtf^psMBt  waK  given  for  €he  plainfir;  for 

b  .:^tn«rid  i»tir»8t  fiherty  to  trarerae  the  epectal  matter^ 
t  •  wv  an  Ir  frMdjceaeeany  at  hie  eleetSon.  Tbon^  it 
Uuffi-  flcsed  m  arrmaest  Oat  ancb  a  traverse  was  bad, 
W  ifinrwfflifcetlie  jwi^ment  Were  ednfev^fted  for  more 

biHaaiiiiara i\  to  be  doe.  it  would  bind  ftie  admini- 

^^m^fmtlk^  wWmMm^  to  bare  relied  on  the  fraud 
a  baMaanr-fe  dcfeadaat  g  couitael  adnitlad  thirt  if  afae 
^  >w— pry  ai^wed  juHpft  for  a  irreater  aim  fban  was 
fc  t«sNi«e^BMae^9flait  ber.  Judpaots  eonfenaed  \fy 
>»^^ttick<iwith  great  eauCioB,  they  beiug 
^^  of  fraud,  wbieb  tbe  credHor 
^  delecting.  In  Perkrr  r.  ^i- 
^■w*  «■  eaectHor  plead«(  judg' 
be  oagbt  to  |riead  iruK  bow 
la  tbA  caae  the  eaecot'or  bad 

■^-^        ^  '^'^'^  **"*  *^  be  bad  nut 

^-1.  I  mI*'^^'^  Pl«w«r  replied  thai  tbe  judir- 
^  ^^^  "  ***^  ^«^ved  1^/.  in  BatiK&ctiun  uf  the 
i  '^'  and   kept  the  jnf^t;^ 

/21'^^^  Ui^   I  laiciifr:  tbe  (i^'l^iidaut 
^^  **^  *^'    tie  value  of  fi/.:  aiid  on 
^•^^   fti*   the   plaintiff:  Pit  tue  de-- 
tli-^  iti?ui     Th^'B  ft  1*  labiated 
tf  klurmed  of  tlie  r»i«l  amottwl 
niii  Tiere  a  secuntv,  and  thai 


to 
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1799.      the  judgments  were  taken  for  so  much  by  mistake,  they  cannot 
'    he  said  to  be  a  fraud  jupon  him.     But  however  that  mif];ht  have 

againrt      ^^^  ^^  ^^^^^  Y^^  **^®  ^^*  ^^  ^^^  administratrix,  in  afterwards 
^d^'T?     pleading  and  relying  upon*  those  judgments  up  to  their  full  ex- 
tent, is  conclusive  of  fraud  with  re^tpect  to  this  creditor. 

Law^  contra^  rel  ied  on  the  case  of  Thompson  v.  Huni  (a), where 
the  executor  pleaded  judgment  recovered  for  penalties  of  bonds : 
the  plaintiff  replied  the  conditions  for  payment  of  lesser  sums, 
and  that  the  defendant  had  assets  to  satisfy  them  ;  the  defendant 
rejoined  that  he  had  not  assets  to  satisfy  the  judgments  set  forth 
in  his  plea :  on  demurrer,  the  rejoinder  was  h^ld  good ;  and 
that  the  plaintiff  might  have  replied  that  the  judgment  creditor 
would  have  accepted  the  lesser. sums  in  satisfaction,  b^tthat 
the  defendant  kept  the  judgments  on  foot  by  frauH-  So  in 
Waringy.  Danvers  (b)it  was  said,  arguendo^  that  if  an  executor 
confess  judgment  for  more  than  the  just  debt,  the  plaintiff  may 
reply  that  such  judgment  was  not  for  the  just  and  true  debt. 
Here,  however,  he  has  relied  generally  on  the  ground  of  fraud. 
Now  fraud  is  a  matter  of  fact;  and  though  primA  facie  con- 
f0s<iion  of  judgment  for  more  than  is  justly  due  may  be  evidence 
of  fraud,  yet  like  other'  cases  of  fraud  it  may  be  rebutted  by 
circumstances;  and  it  was  so  in  the  present  case  by  the  plain- 
tiff's shewing  that  it  not  only  happened  by  mistake,  but  that 
the  whole  transaction  was  communicated  to  the  plaintiff  before 
the  action  was  brought. 

BuLLER,J.  (r) — This  case  differs  from  those  cited  from 
Saunders  and  Lqrd  Raymond:  for  there  the  plaintiffs  in  reply 
severally  relied  on  the  sums,  which  were  pleaded  to  cover  the 
assets,  not  being  the  true  debts;  and  that  the  judgments  were 
kept  on  foot  perfraudem,  to  prevent  the  plaintiff  ^s  recovering. 
And  tliat  would  have  been  the  true  way  of  replying  here.  The 
plaintiff  should  have  shewn  what  were  the  sums  really  due  upon 
the  judgment :  but  he  has  thought  pr^oiier  to  reply  upon  fraud 
generally  in  his  replication  ;  therefore  the  Court  must  examine 
into  the  circumstances,  and  see  if  there  be  any  fraud  in  fact. 
Now  can  we  say  that  there  was,  when  it  appears  that  the  judg- 
ments were  by  mistake  entered  up  for  more  than  the  real  sums 
due,  and  that  the  plaintiff  was  apprised  of  that  fact  by  the 
defendants  before  any  action  was  brought  ?    If  then  there  were 

(a)  S  Lev.  368.  (h)  1  P.  Wna,  896. 

(r)  Lord  iCenjraJi,  Ch.  J.  was  goae  from  the  court  whet  tha  case  cane  on. 

no 
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no  fraud  in  fiict,  I  cannot  bring  myself  to  eay  that  there  was     1792. 
any  in  law. 


GaosEy  J.  of  the  same  opinion.  a^tul^t 

Rule  absolute.    J^--- 

The  Court  at  the  same  time  added  thul  the  defendants  ouglit 
to  have  pleaded  the  sums  really  due  ;  and  they  gave  leave  to 
amend  the  pleadings,  and  the  former  judgments. 


A 


not 
1 
Ticted. 


The  King  against  J.  Baxter,  jVbH.  ^u!. 

Motion  having  been  made  to  arrest  the  judgment  on  this  ^^  ">  *'»* 
indictment,  which  was  argued  by  Lawrence  Scrjt.  and  &cain»tm 
Lens  in  Easter  Term  last.  The  Court  took  time  to  consider  of  .toien^^i 
it :  and  now  their  opinion  was  delivered  by  foranns^e- 

■  •'  mcanor,  ii 

BuLLER,  J.  (a) — This  is  an  indictment  founded  on  the  stat.  i*Dotne- 

^  Geo*  3.  c.  58.  s.  1.  which  enacts,  'Mhat  where  any  goods  ayermat 

"  (except  lead,  &c,)  shall  have  been  feloniously  taken  or  stolen,  ^j  £[^"^01 

"  whether  the  ofTenceof  the  person  so  takingor  stealing  the  same  ^°  *^*"' 

'^  shall  anaount  to  grand  larceny  or  some  greater  offence,  or  to 

"  petit  larceny  only,  (except  where  the  person  actually  commit- 

'^  ting  the  felony  shall  have  been  already  convicted  of  grand 

'^  larcenj,  or  of  some  greater  offence,)  every  person  who  shall 

"  buy  or  receive  any  such  goods  or  chattels,  knowing  the  same 

'^  to  have  been  so  taken  or  stolen,  s^hall  be  held  and  deemed 

^  guilty  of,  and  may  be  prosecuted  for,  a  misdemeanor,  and 

"shall  be  punished  by  fine,  imprisonment,  or  whipping,  &c. ; 

"  although  the  principal  felon  be  not  before  convicted  of  the 

''  said  felony,  and  whether  he  be  amenable  to  justice  or  not.'' 

This  indictment  consists  of  two  counts ;  the  first  stated  that 

goods  ofthe  value  of  5f.  were  feloniously  stolen  by  some  person  or 

persons  unknown^  and  that  the  defendant  afterwards  unlawfully 

received  them,  knowing  them  to  have  been  stolen  ;  this  count 

therefore  states  the  offence  in  taking  the  goods  to  be  a  grand 

larceny.     But  the  second  count  alleges  the  gpods  to  be  of  the 

value  of  6d^.,  which  was  only  petty  larceny  in  the  person  steal* 

ing  them.    The  motion  in  arrest  of  judgment  was  made  on 

this  ground,  that  the  indictment  was  defective  in  not  stating 

negatively  that  the  person  or  persons  who  had  stolen  the  goods 

had  not  been  convicted.    After  the  argument  we  wished  to 

(a)  Abi.  Lord  JTa^or,  Ch.  J. 

G  2  consult 
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1792.      the  jude^ments  were  taken  for  so  much  by  mistake,  they  cannot 
'    he  said  to  be  a  fraud  jupon  him.     But  however  that  ak\f(hi  have 

aga^      been  at  first,  yet  the  act  of  the  administratrix,  in  afterwards 
^  d^vvu?     pleading  and  relying  upon'  those  judgments  up  to  their  full  ex- 
tent, is  conclusive  of  fraud  with  respect  to  this  creditor. 

LaWy  contrdy  relied  on  the  case  of  Thompson  v.  Huni  (ii),where 
the  executor  pleaded  judgment  recovered  for  penalties  of  bonds : 
the  plaintiff  replied  the  conditions  for  payment  of  lesser  sums, 
and  that  the  defendant  had  assets  to  satisfy  them  ;  the  defendant 
rejoined  that  he  had  not  assets  to  satisfy  the  judgments  set  forth 
in  his  plea :  on  demurrer,  the  rejoinder  was  held  good ;  and 
that  the  plaintiff  might  have  replied  that  the  judgment  creditor 
would  have  accepted  the  lesser. sums  in  satisfaction,  but  that 
the  defendant  kept  the  judgments  on  foot  by  frauH^  So  in 
Warirfg  v.  Danvers  (b)  it  was  said,  arguendo^  that  if  an  executor 
confess  judgment  for  more  than  the  just  debt,  the  plaintiff  may 
reply  that  such  judgment  was  not  for  the  just  and  true  debt. 
Here,  however,  he  has  relied  generally  on  the  ground  of  fraud. 
Now  fraud  is  a  matter  of  fact;  and  though  primA  facie  con- 
fession  of  judgment  for  more  than  is  justly  due  may  be  evidence 
of  fraud,  yet  like  other'  cases  of  fraud  it  may  be  rebutted  by 
circumstances;  and  it  was  so  in  the  present  case  by  the  plain- 
tiff's shewing  that  it  not  only  happened  by  mistake,  but  that 
the  whole  transaction  was  communicated  to  the  plaintiff  before 
the  action  was  brought. 

BuLLER,  J.  (c) — This  case  differs  from  those  cited  from 
Saunders  and  Lqrd  Raymond:  for  there  the  plaintiffs  in  reply 
severally  relied  on  the  sums,  which  were  pleaded  to  cover  the 
assets,  not  being  the  true  debts;  and  that  the  judgments  were 
kept  on  foot  perfraudemy  to  prevent  the  plaintiff's  recovering. 
And  that  would  have  been  the  true  way  of  replying  here.  The 
plaintiff  should  have  shewn  what  were  the  sums  really  due  upon 
the  judgment :  but  he  has  thought  pr^jier  to  reply  upon  fraud 
generally  in  his  replication ;  therefore  the  Court  must  examine 
into  the  circumstances,  and  see  if  there  be  any  fraud  in  fact. 
Now  can  we  say  that  there  was,  when  it  appears  that  the  judg- 
ments were  by  mistake  entered  up  for  more  than  the  real  sums 
due,  and  that  the  plaintiff  was  apprised  of  that  fiict  by  the 
defendants  before  any  action  was  brought  ?    If  then  there  were 

(a)  S  Lm.  S68.  {h)  1  P.  Wmt,  996. 

(r)  Lord  Kenyon,  Ch.  J.  was  gooe  from  the  court  whra  this  case  came  on. 

no 
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no  fraud  in  fact,  I  cannot  bring  myself  to  eay  that  there  was     1792. 
any  in  law. 


PKifce 


GaosEy  J.  of  the  same  opinion.  a^aiA*} 


Rule  absolute.    j!ir^^^ 


not 
1 
Ticted. 


The  Court  at  the  same  time  added  thut  the  defendants  ouglit 
to  have  pleaded  the  sums  really  due  ;  and  they  gave  leave  to 
amend  the  pleadings,  and  the  former  judgments. 


The  King  against  J.  Baxter^  jVbH.  ^ui. 

A  Motion  having  been  made  to  arrest  the  judgment  on  this  I"  ">  ^o* 
indictment,  which  was  argued  by  Lawrence  Serjt.  and  &cainsta 
Lens  in  Easter  Term  last,  The  Court  took  time  to  consider  of  l'^ei\%i^$ 
it :  and  now  their  opinion  was  delivered  by  foramisde- 

BuLLBR,  J.  (a) — ^This  is  an  indictment  founded  on  the  stat.  Unotne- 
92  Geo.  3,  c,  58.  s.  1.  which  enacts,  'Mhat  where  finy  goods  aver  mat 
"  (except  lead,  &c.)  shall  have  been  feloniously  taken  or  stolen,  ^i  f^"noi 
"  whether  the  ofTenceofthe  person  so  taking  or  stealing  the  same  ^"  ^•"' 
"  shall  aniount  to  grand  larceny  or  some  greater  offence,  or  to 
^  petit  larceny  only,  (except  where  the  person  actually  commit- 
^'  ting  the  felony  shall  have  been  already  convicted  of  grand 
'^  larcenj,  or  of  some  greater  offence,)  every  person  who  shall 
"  huy  or  receive  any  such  goods  or  chattels,  knowing  the  same 
^^  to  have  been  so  taken  or  stolen,  shall  be  held  and  deemed 
^  guilty  of,  and  may  be  prosecuted  for,  a  misdemeanor,  and 
'^'shall  be  punished  by  fine,  imprisonment,  or  whipping,  &c. ; 
"  although  the  principal  felon  be  not  before  convicted  of  the 
^'  said  felony,  and  whether  he  be  amenable  to  justice  or  not." 
This  indictment  consists  of  two  counts ;  the  first  stated  that 
goods  of  the  value  of  5^.  were  feloniously  stolen  bi/  some  person  or 
persons  unknown^  and  that  the  defendant  afterwards  unlawfully 
received  them,  knowing  them  to  have  been  stolen  ;  this  count 
therefore  states  the  offence  in  taking  the  goods  to  be  a  grand 
larceny.  But  the  second  count  alleges  the  goods  to  be  of  the 
value  of  6^.,  which  was  only  petty  larceny  in  the  person  steal* 
ing  them.  The  motion  in  arrest  of  judgment  was  made  on 
this  ground,  that  the  indictment  was  defective  in  not  stating 
negatively  that  the  person  or  persons  who  had  stolen  the  goods 
bad  not  been  convicted.    After  the  argument  we  wished  to 

(a)  Abi.  Lord  JTa^or,  Ch.  J. 

G  2  consult 
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1792.      the  jude^ments  were  taken  for  so  much  by  mistake,  they  cannot 
'    he  said  to  be  a  fraud  upon  him.     But  however  that  mif];ht  have 

agai^      been  at  first,  yet  the  act  of  the  administratrix,  in  afterwards 
^d^w^?     pleading  and  relying  upon' those  judgments  up  to  their  full  ex- 
tent, is  conclusive  of  fraud  with  respect  to  this  creditor. 

Imw^  contriy  relied  on  the  case  of  Thompson  v.  Iluni  (ii),where 
the  executor  pleaded  judgment  recovered  for  penalties  of  bonds : 
the  plaintiff  replied  the  conditions  for  payment  of  lesser  sums, 
and  that  the  defendant  had  assets  to  satisfy  them  ;  the  defendant 
rejoined  that  he  had  not  assets  to  satisfy  the  judgments  set  forth 
in  his  plea :  on  demurrer,  the  rejoinder  was  held  good ;  and 
that  the  plaintiff  might  have  replied  that  the  judgment  creditor 
would  have  accepted  the  lesser  sums  in  satisfaction,  b^t  that 
the  defendant  kept  the  judgments  on  foot  by  frauH-  So  in 
Waring  v.  Danvers  (b)  it  was  said,  arguendo^  that  if  an  executor 
confess  judgment  for  more  than  the  just  debt,  the  plaintiff  may 
reply  that  such  judgment  was  not  for  the  just  and  true  debt. 
Here,  however,  he  has  relied  generally  on  the  ground  of  fraud. 
Now  fraud  is  a  matter  of  fact;  and  though  primA  facie  con- 
fl3S«ion  of  judgment  for  more  than  is  justly  due  may  be  evidence 
of  fraud,  yet  like  other'  cases  of  fraud  it  may  be  rebutted  by 
circumstances;  and  it  was  so  in  the  present  case  by  the  plain- 
tiff's shewing  that  it  not  only  happened  by  mistake,  but  that 
the  whole  transaction  was  communicated  to  the  plaintiff  befors 
the  action  was  brought. 

BuLLER,  J.  (c) — This  case  differs  from  those  cited  from 
Saunders  and  Lord  Raymond:  for  there  the  plaintiffs  in  reply 
6.everally  relied  on  the  sums,  which  were  pleaded  to  cover  the 
assets,  not  being  the  true  debts;  and  that  the  judgments  were 
kept  on  foot  perfraudem,  to  prevent  the  plaintiff's  recovering. 
And  tliat  would  have  been  the  true  way  of  replyins^  here.  The 
plaintiff  should  have  shewn  what  were  the  sums  really  due  upon 
the  judgment :  but  he  has  thought  prpjier  to  reply  upon  fraud 
generally  in  his  replication ;  therefore  the  Court  must  examine 
into  the  circumstances,  and  see  if  there  be  any  fraud  in  fad. 
Now  can  we  say  that  there  was,  when  it  appears  that  the  judg- 
ments were  by  mistake  entered  up  for  more  than  the  real  sums 
due,  and  that  the  plaintiff  was  npprised  of  that  fiict  by  the 
defendants  before  any  action  was  brought  ?    If  then  there  were 

(a)  S  Lev.  368.  (h)  1  P.  Wm$.  896. 

(r)  Lord  Kcnyon^  Ch.  J.  was  gooe  from  the  coMit  whet  thh  case  came  oa. 

no 


Ilf  THE  TllIRTYrTnxnD  YeAR  OF  GEORGE  III.  83 

no  fraud  in  fact,  I  cannot  bring  myself  to  eay  that  there  was     1792. 
any  in  law, 


not 
coo- 


GaosE,  J.  of  the  same  opinion.  a^tulft 

Rule  absolute.    ^^^^^^^ 

The  Court  at  the  same  time  added  thm  the  defendants  ouglit 
to  have  pleaded  the  sums  really  due  ;  and  they  gave  leave  to 
amend  the  pleadings,  and  the  former  judgments. 


The  King  against  J.  Baxter,  jVbH^irS. 

A  Motion  having  been  made  to  arrest  the  judgment  on  this  I"  ^  ^o* 
indictment,  which  was  argued  by  Lawrence  Scrjt.  and  &cain»tm 
Lens  in  Easter  Term  last,  The  Court  took  time  to  consider  of  Itoiengwdi 
it :  and  now  their  opinion  was  delivered  by  !!?'.*  "I'^ir 

»  ^  meanor,  it 

BuLLBR,  J.  (a) — This  is  an  indictment  founded  on  the  stat.  isootne- 
fi  Geo.  3.  c.  58.  s.  1.  which  enacts,  ''  that  where  any  goods  averuiat 
"  (except  lead,  &c.)  shall  have  been  feloniously  taken  or  stolen,  ^j  ^^"^ 
"  whether  the  offence  of  the  person  so  taking  or  stealing  the  same  fejj^* 
"  shall  amount  to  grand  larceny  or  some  greater  offence,  or  to 
"  petit  larceny  only,  (except  where  the  person  actually  commit- 
'^  ting  the  felony  shall  have  been  already  convicted  of  grand 
"  larcenj,  or  of  some  greater  offence,)  every  person  who  shall 
"  hoy  or  receive  any  such  goods  or  chattels,  knowing  the  same 
^^  to  have  been  so  taken  or  stolen,  shall  be  held  and  deemed 
^  guilty  of,  and  may  be  prosecuted  for,  a  misdemeanor,  and 
'^'shall  be  punished  by  fine,  imprisonment,  or  whipping,  &c. ; 
"  although  the  principal  felon  be  not  before  convicted  of  the 
"  said  felony,  and  whether  he  be  amenable  to  justice  or  not.'' 
This  indictment  consists  of  two  counts ;  the  first  stated  that 
goods  of  the  value  of  5s,  were  feloniously  stolen  by  some  person  or 
persons  unknozonj  and  that  the  defendant  afterwards  unlawfully 
received  them,  knowing  them  to  have  been  stolen  ;  this  count 
therefore  states  the  offence  in  taking  the  goods  to  be  a  grand 
larceny.     But  the  second  count  alleges  the  goods  to  be  of  the 
value  of  6(/.,  which  was  only  petty  larceny  in  the  person  steal- 
ing them.    The  motion  in  arrest  of  judgment.was  made  on 
tbls  ground,  that  the  indictment  was  defective  in  not  stating 
negatively  that  the  person  or  persons  who  had  stolen  the  goods 
had  not  been  convicted.    After  the  argument  we  wished  to 


(a)  Abi.  Lord  JTcnsym,  Ch.  J. 

G  2  consult 
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1792.      the  jude^ments  were  taken  for  so  much  by  mistake,  they  cannot 
■    he  said  to  be  a  fraud  jupon  him.     But  however  that  mig^ht  have 
oFoin^      been  at  first,  yet  the  act  of  the  administratrix,  in  afterwards 
^d^w^?     pleading  and  relying  upon' those  judgments  up  to  their  full  ex- 
tent, is  conclusive  of  fraud  with  respect  to  this  creditor. 

Law,  contrdy  rel  ied  on  the  case  of  Thompson  v.  Iluni  (a), where 
the  executor  pleaded  judgment  recovered  for  penalties  of  bonds : 
the  plaintiff  replied  the  conditions  for  payment  of  lesser  sums, 
and  that  the  defendant  had  assets  to  satisfy  them  ;  the  defendant 
rejoined  that  he  had  not  assets  to  satisfy  the  judgments  set  forth 
in  his  plea :  on  demurrer,  the  rejoinder  was  held  good  ;  and 
that  the  plaintiff  might  have  replied  that  the  judgment  creditor 
would  have  accepted  the  lesser  sums  in  satisfaction,  bwt  that 
the  defendant  kept  the  judgments  on  foot  by  fraud-  So  in 
Waring  v.  Danvers  (b)  it  was  said,  arguendo,  that  if  an  executor 
confess  judgment  for  more  than  the  just  debt,  the  plaintiflPmay 
reply  that  such  judgment  was  not  for  the  just  and  true  debt. 
Here,  however,  he  has  relied  generally  on  the  ground  of  fraud. 
Now  fraud  is  a  matter  of  fact;  and  though  primA  facie  con- 
fl3S<iion  of  judgment  for  more  than  is  justly  due  may  be  evidence 
of  fraud,  yet  like  other'  cases  of  fraud  it  may  be  rebutted  by 
circumstances;  and  it  was  so  in  the  present  case  by  the  plain- 
tiff Vs  shewing  that  it  not  only  happened  by  mistake,  but  that 
the  whole  transaction  was  communicated  to  the  plaintiff  before 
the  action  was  brought. 

BuLLER,J.(c) — This  case  differs  from  those  cited  from 
Saunders  and  Lqrd  Raymond:  for  there  the  plaintiffs  in  reply 
6.everally  relied  on  the  sums,  which  were  pleaded  to  cover  the 
assets,  not  being  the  true  debts ;  and  that  the  judgments  were 
kept  on  foot  perfraudem,  to  prevent  the  plaintiff's  recovering. 
And  tliat  would  have  been  the  true  way  of  replying  here.  The 
plaintiff  should  have  shewn  what  were  the  sums  really  due  upon 
the  judgment :  but  he  has  thoug-ht  pro|)er  to  reply  upon  fraud 
generally  in  his  replication ;  therefore  the  Court  must  examine 
into  the  circumstances,  and  see  if  there  be  any  fraud  in  fact. 
Now  can  we  say  that  there  was,  when  it  appears  that  the  judg- 
ments were  by  mistake  entered  up  for  more  than  the  real  sums 
due,  and  that  the  plaintiff  Was  apprised  of  that  fact  by  the 
defendants  before  any  action  was  brought  ?    If  then  there  were 

(a)  3  Lev.  368.  (*)  1  P.  Wm$.  996. 

(r)  Lord  Kenjfon,  Ch.  J.  was  gone  from  the  covrt  whca  thk  case  caae  on. 

no 
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no  fraud  in  fact,  I  cannot  bring  myself  to  eay  that  there  was     1793. 
any  in  law. 


Peise 


GaosEy  J.  of  the  same  opinion.  a^aih^'t 


Rule  absolute.    ^-.V'ub. 


The  Court  at  the  same  time  added  thut  the  defendants  ought 
io  have  pleaded  the  sums  really  due  ;  and  they  gave  leave  to 
amend  the  pleadings,  and  the  former  judgments. 


The  King  against  J.  Baxter,  jVbII"i7Ui. 

A  Motion  having  been  made  to  arrest  the  judgment  on  this  ^°  ^^  ^'n* 
indictment,  which  was  argued  by  Lawrence  Serjt.  and  acainatm 
Lens  in  Easter  Term  last,  The  Court  took  time  to  consider  of  Jl^ieng^, 
it :  and  now  their  opinion  was  delivered  by  foramisde- 

BuLtiER,  J.  (a) — ^This  is  an  indictment  founded  on  the  stat.  i«notne- 
^  Geo.  3.  c.  58.  s.  1.  which  enacts,  'Mhat  where  any  goods  a^tbat 
"  (except  lead,  &c.)  shall  have  been  feloniously  taken  or  stolen,  ^  £[i"not 
"  whether  the  oflenceof  the  person  so  taking  or  stealing  the  same  S^lf*"' 
'^  shall  amount  to  grand  larceny  or  some  greater  offence,  or  to 
"  petit  larceny  only,  (except  where  the  person  actually  commit- 
"  ting  the  felony  shall  have  been  already  convicted  of  grand 
"  larceny,  or  of  some  greater  oflfence,)  every  person  who  shall 
"  i)uy  or  receive  any  such  goods  or  chattels,  knowing  the  same 
^'  to  have  been  so  taken  or  stolen,  shall  be  held  and  deemed 
^  guilty  of,  and  may  be  prosecuted  for,  a  misdemeanor,  and 
^'  shall  be  punished  by  fine,  imprisonment,  or  whipping,  &c. ; 
"  although  the  principal  felon  be  not  before  convicted  of  the 
"  said  felony,  and  whether  he  be  amenable  to  justice  or  not.'' 

This  indictment  consists  of  two  counts  ;  the  first  stated  that 
goods  of  the  value  of  5^ .  were  feloniously  stolen  b?y  some  person  or 
persons  unknown^  and  that  the  defendant  afterwards  unlawfully 
received  them,  knowing  them  to  have  been  stolen  ;  this  count 
therefore  states  the  offence  in  taking  the  goods  to  be  a  grand 
larceny.  But  the  second  count  alleges  the  goods  to  be  of  the 
value  of  6(/.,  which  was  only  petty  larceny  in  the  person  steal- 
ing them.  The  motion  in  arrest  of  judgment  was  made  on 
tliis  ground,  that  the  indictment  was  defective  in  not  stating 
negatively  that  the  person  or  persons  who  had  stolen  the  goods 
had  not  been  convicted.    After  the  argument  we  wished  to 

(a)  Abs.  Lord  JTcnym,  Ch.  J. 

G  2  consult 
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1792.  oonrali  the  rest  of  the  Judges  upon  the  subject,  not  to  muck- 
— "— -  on  account  of  any  doubt  that  we  entertained  ourselves,  as  be- 
^ainS^  cause  it  was  a  point  likely  to  arise  upon  the  Circuits.  And  ac- 
J.BAXTcai  cordingly  we  have  consulted  all  the  Judges  of  England,  who  are 
unanimously  of  opinion  that  there  is  no  foundation  for  the  objec- 
tion, a9  applied  to  either  of  the  counts.  Ai^  to  the  second  count ; 
the  exception  in  the  statute,  as  to  persons  convicted,  only  men- 
tions the  instance  of  persons  convicted  of  grand  larceny ,  or  of 
some  greater  offence,  which  does  not  apply  to  the  case  of  petty 
larceny.  The  first  count  has  also  been  considered ;  and  on  two 
grounds  we  think  it  may  be  supported.  First,  on  account  of 
the  particular  manner  in  which  this  indictment  is  drawn;  which 
alleges  that  the  goods  were  stolen  bj^  some  person  or  persons  am- 
known.  This  we  think  is  equivalent  to  saying  that  those 
persons  had  not  been  convicted.  But  the  other  ground,  on 
which  we  are  of  opinion  that  this  count  Is  good,  is,  that  it  is 
not  necessary  in  such  an  indictment  against  the  receiver  to 
aver  that  the  principal  has  not  been  before  convicted.  If  it 
were,  it  would  merely  be  stating  a  negative  averment,  which 
need  not  be  proved  by  the  prosecutor.  Such  a  fact  is  matter 
of  evidence  to  be  proved  by  the  defendant,  and  which,  when 
proved  by  hin)^  would  entitle  him  to  an  acquittal.  This  opi- 
nion is  warranted  by  the  case  of  R.  v.  Pollard  {a) :  that  was 
an  indictment  on  the  statute  otjintie  (i),  and  the  objection  was 
that  the  prosecutor  had  not  averred  that  the  principal  cxxuld  not 
be  taken  ;  but  the  Court  held  that  that  averment  was  not  ne- 
cessary. And  the  principle  of  it  is  to  be  found  in  an  older  au- 
thority, 1  Sid.  303.  and  also  in  8  Uawk.b.  ?.  c.  25.  s^  113.; 
where  it  is  stated  that  if  there  be  any  description  in  the  hega« 
tive,  the  affirmative  of  which  would  be  an  e3(cu3e  for  the  de- 
fendant, the  proof  of  it  lies  on  him,  and  it  need  not  be  stated 
in  the  indictment. 

The  rule  to  arrest  the  judgment  waa  accordingljr  discharged^ 
and  judgment  was  passed  upon  the  defendant 

(•)  2  Lord  JZtfj^  1370.  (ft)  5  Ann.  c  31.  t.  5,  S.' 
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Tbe  KiN«  against  Whitwell.  Tuesdau, 

Nov.  rtth. 
J^O  TVER  and  Daj/rclt  shewed  cause  against  a  rule  for  an  in-  fhert  most 
Jj  formation  in  nature  of  a  fi/oaoarran/o  against  the  defendant  ^^\^^ 
for  claiming  to  be  sheriflT  of  Coventry.    They  stated  as  a  decisive  J**'*"  ?'  ». 
objection  that  he  had  not  been  sworn  in,  or  done  any  act  of  order  to 
office  whatever.  application 

Enkincy  FFillisjVknd  Reader^  in  support  of  the  application,  said  foJJfJJi/^ 
that  it  was  sufficient  if  a  party  claimed  an  office  to  which  he  had  >"  nature  of 

a  CUO  tSMT' 

been  elected.    That  in  the  present  case  it  appeared  from  the  ranto. 
affidavits  that  the  defendant  had  been  formerly  elected  to  the  tbe^dJ^end- 
.  office,  and  had  tendered  himself  to  be  sworn  in ;   but  it  was  JJ^^^J^i^ 
thought  not  expedient  to  administer  the  oath,  inasmuch  as  he  1^  f^  o^ca 
fiad  not  taken  tbe  sacrament  within  one  year  next  before  bis  derrd  bim- 
election,  pursuant  to  the  13  Car.  2.  sL  2.  c.  1.     That  if  this  Twiml^iB 
application  should  be  refused,  the  consequence  would  be  that,  as  "|^\,^/^^' 
the  defendant  insisted  on  his  election,  there  could  be  no  sheriff  h  East. 
(capable  of  acting  for  that  city.     For  that  the  Court  would  not 
grant  a  mandamus  to  the  corporation  to  proceed  to  another  elec» 
tion,  unless  there  had  been  a  mere  colourable  election,   which 
could  not  be  said  to  be  the  case  here.    That  if  the  Court  were 
not  now  to  interpose,  the  defendant  would,  afler  the  expiration  of 
six  months  from  the  time  of  his  election,  take  upon  himself  the 
actual  exercise  of  the  office,  without  receiving  the  sacrament,  or 
taking  the  oaths  oFofBce,  for  that  he  wpuld  then  be  protected  by 
tbe  stat.  b  Geo.  I.e.  6.  which  enacts,  ^^  that  the  party  shall  incur 
^^  no  forfeiture,  &c.  unless  the  prosecution  be  commenced  within 
"  six  months  after  the  election.^''     They  admitted,  indeed,  that  it 
was  said  in  Rex  v.  Po;?.vofi&y(/i),  that  there  must  be  an  t/5<?r  as  well 
as  a  claim  before  this  application  coiild  be  made,  but  contended 
that  that  could  not  be  true  as  a  general  proposition,  for  that  an 
information  in  nature  of  quo  warranto  had  been  granted  for 
claiming  to  be  a  burgage  tenant  (6),  though  no  user  was  or 
could  be  stated.     So  for  claiming  an  exclusive  ferry  (c),  or  an 
exception  from  local  jurisdiction  ((/),  where  the  franchise  must 
rest  in  claim.    That  in  Rex  v.  Newling  (-^),  it  was  not  doubted 
bot  that,  if  it  had  clearly  appeared  tiiat  the  party  had  not  been 

(a)  Sft  Gea.  S.  cited  in  BttU.  N.  P.  211.  reported  aim  in  Sas-  245.  247. 
{h)  Gate  of  the  horou^  of  Jlonh^m,  tfftf«,  3  vol.  599.  n. 
(«)  Trmn.  F.  C.  e.  44«.    2  Lw.  139. 
Id)  Co.  Enlr.  SSS.  a. 
(#)  jSnt$,  3to1.  310. 

sworn 
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sworn  in,  .the  information  would  have  $i^ne,  though  no  user  hy 
the  defendant  was  there  svt^orn  to.  That  an  information  ought 
to  be  fi^ranted  in  the  case  of  an  improper  admission  to  an  office, 
though  the  oath  were  not  administered  to  the  party,  nor  any 
user  stirorn  to ;  for  that  the  defendant  by  offering  to  be  sworn 
into  the  office  insisted  on  his  election  ;  ahd  that  in  this  seTise  must 
the  rule  respecting  user,  as  laid  down  in  liex  v.  Ponsonbi/j  be  un- 
derstood. They  also  added,  that  this  application  had  been  made 
in  preference  to  one  for  a  criminal  information  against  the  de- 
fendant, for  not  taking  upon  him  the  office,  which  (they  feared) 
would  have  been  rejected,  since  that  might  have  subjected  him 
to  the  penalties  of  another  law  (a). 

Duller,  J.  (ft) — No  instance  has  been  produced,  id  which 
the  Court  have  granted  an  information  in  nature  of  quo  war^ 
ranto,  where  the  party  against  whom  it  was  applied  for  has  not 
been  in  the  actual  possession  of  the  office.  No  such  instance 
can  have  happened  ;  and  all  the  cases  cited  are  the  other  way. 
Ill  Rexr,  Powxowfty,  the  Court  expressly  held  that  there  must  be 
an  user  as  well  as  a  claim  in  order  to  found  such  an  application. 
This  is  evident  fron\  the  very  nature  of  the  case.  The  defend- 
ant does  not  now  claim  to  exercise  his  office  of  sheriff ;  he  mere- 
ly claims  a  ri^t  to  take  the  oaths  of  office,  in  order  that  he  may 
be  invested  with  that  corporate  character.  But  until  the  oaths 
have  been  administered  to  him,  he  does  not  claim  to  exercise 
the  office.  It  has  been  said  that  the  Court  ought  to  grant  thfs 
application,  because  it  is  the  only  remedy  ;  for  that  under  these 
circumstances  they  cannot  grant  a  criminal  information  or  a 
mandamus :  whether  they  can  interfere  in  the  one  or  other  of  those 
modes  must  depend  on  the  particular  circumstances  of  the  case, 
upon  which  they  will  decide  when  it  is  regularly  brought  before 
them.  For  the  present,  it  is  sufficient  to  observe  that  the  Court 
have  granted  criminal  informations  against  persons  for  not  tak- 
ing upon  thenl  offices  to  which  they  have  been  legally  elected. 
I  remember  a  case  of  The  King  v.  Brown  tried  before  me  at  if- 
verpool  upon  that  very  ground.  But  certainly  the  Court  can- 
not entertain  such  an  application  as  the  present,  no  user  by  the 
defendant  having  been  pretended. 

Grose,  J. — This  is  an  application  against  the  defendant  for 
claiming  to  exercise  the  office  of  sheriff.  The  answer  is,  He 
makes  no  such  claim.  This  information  issues  on  the  supposition 
of  some  usurpation  on  the  crown  :  but  bow  can  a- man  be  said 


(a)  Fide  Harrison  r^Svans,  6  Bro.  Part.  G6s.  181. 


(b)  Abf.  Lord  Kmyon^  Ch.  J. 
.  to 
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to  usurp  an  office,  when  he  is  not  in  possession  or  in  the  exercise  179?. 

'^'*-                                                             Rule  discharged  (a).  -^1"^--^ 

(B)  ride  Cnrnfari  v.  rttttH,  S  Burr.  1013.  ^.^" 


Madnselt.  agaiml  Lord  MASSAnEENE.  jv,r.   :ih. 

THE  defendant  having  suflFered  jud-ment  by  default  in  an  ac-  J^-fr^^-i-t 
tion  on  a  bill  of  exchanRe  for  200/.  Irhh  money,  the  f.IamtiH  f„^  Hs_ 
moved  to  refer  it  to  the  Master  to  see  what  was  due  for  princi-  f,.,,,  i„„„ 

action  on  a 

pal,  interest,  and  costs  ;  \y\\  ofex^ 

Park  opposed  it  on  ttie  ground  that  this  was  foreign  money,  ^J.-^^  «r 
the  value  of  which  could  only  be  ascertained  by  a  jury  ;   Bng^  HJ/V"*" 
Shaw  V.  Plai/n,  Cro.  Eliz. 556 :  and  Itandsv.  Peck,  Cro.  Jac, 61/.;  f„si^|  u.  rr. 
and  he  observed  that  tliis  was  one  (if  the  reasons  why  this  Court  ^{^^l^^;\l "" 
refused  to  grant  a  similar  application  inMessin  v.  Lord  Massa-  ;- ^^-\^^ 

reene,  ante,  4  vol.  493.  Cr^nvXand 

Baldwin,  in  support  of  the  rule,  said,   that  it  would  not  be       , 

more  difficult  for  the  Master  than  a  jury  to  ascertain  the  value  L^  j«  • 

of  this  money.     But 
The.  Court  (a)  said,  that  there  was  the  same  reason  for  refusing 

this  application  that  there  was  in  the  case  of  Messin  v.  Lord 

Massareene;   and  they  ,  .,     »   i    /ix 

Discharged  the  Rule  (b). 

(a)  Absent  Lord  Xenj/cm,  Ch.  J.  {b)  Sec  the  next  case. 


D 


CcMiNG  and  Others  against  Monro.  ^Z''^^2hh. 

EIIT  on  bond.  The  declaration  stated  that  the  defendant  Th,.piaiit- 

was  indebted  to  the  plaintiffs  in  1440/  of  lawful  money  of  j;e,!!;r,d;„ 

Great  Britifin  on  a  bond,  dated  13th  J///y  1775,.  in  the  sum  of  ^^^^^.^ 
2400/.  proclamation  money  of  North  Carolina  ;  averring  that  the  1773,  for 
said  sum  of  2400/.  proclamation  money  of  North  Carolina  was  and  riamat.oti 
still  is  of  great  value,  to  wit,  of  the  vaUie  of  1 440/.  of  lawful  nio-  ^v';;;/r^. 
neyofGrca/BnWm.Thedefendanthavingobtainedarulecalling  j;';^'^"-^:^;';^- 
on  the  plaintiffs  "  to  shew  cause  why  the  defendant  should  not  ;i^^^^^^'';.^. 
"  he  at  liberty  to  pay  in  the  court  the  sum  of  2440/.  proclamation  uy^iu^ 
"  money  of  North  Carolina,  being  the  penalty  of  the  bond  in  *,;;;;;;\  „„t 
"  question  ;  and  why  on  such  payment  all  further  proceedings  jj^j:;^;J  ;|;;* 
"  in  this  action  should  not  be  stayed  :"  it  was  now  opposed  by  ip^P^J,;^^^^^ 

clamatiop  money"  into  court,  Ac    [3  O.  6f  i*.  3^.'.] 
Burrcitgh 
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Burrough  and  Simpson. — If  this  money  had  been  paid  at  the 
-   time  when  it  became  due,  the  money  then  current  in  America  by 
proclamation  (a)  would  have  been  of  value  ;  but  owing  to  the 
change  of  circumstances  in  that  country  since,  that  which  was 
then  valuable  and  might  have  been  converted  into  bills  of  ex- 
change, or  remitted  to  /Europe  in  someother  shape,  is  now  become 
of  no  value  at  all.     It  would  therefore  be  unjust  to  permit  the 
defendant,  who  has  continued  in  the  plaintiffs*  debt  to  a  large 
amount  for  17  years,  to  exonerate  himself  from  that  debt  now 
by  a  payment  in  waste  .paper.    A  tender  of  paper  money  could 
not  have  been  pleaded ;   and  the  Court  never  will  permit  a  de- 
fendant to  pay  into  court  that  which  cfannpt  be  pleaded  as  a 
tender.  Another  objection  also  occurs ;  the  value  of  proclama- 
tion money  is  uncertain  here,  which  the  jury,  not  the  Master^ 
must  fix.     At  all  events,  this  is  a  matter  of  too  great  importance 
to  be  decided  in  a  summary  mode  ;  for  the  consequence  of  mak- 
ing this  rule  absolute  will  be,  that  all  the  debts  owing  from  the 
American  to  the  London  merchants  before  the  war,  which  amount 
-to  upwards  of  three  millions  of  money,  will  be  extinguished  by 
a  payment  in  paper  of  no  value. 

Bower^  in  support  of  the  rule,  said  that  the  only  object  of  the 
motion  was,  that  the  defendant  might  be  permitted  to  pay  info 
court  that  money  in  specie  which  the  plaintiffs  themselves  say 
is  the  whole  amount  of  their  debts ;  in  which  there  could  be  no 
injustice;  and  that  laches  was  more  imputable  to  the  plaintiffs 
than  the  defendant  for  laying  by  so  many  years  without  making 
any  demand. 

BuLLKn,  J.  (6) — It  is  stated  on -one  side,  and  not  denied  on  the 
other,  that  this  application  is  of  the  first  impression  :  and  that  is 
one  reason  why  it  should  not  be  granted  ;  but  it  is  riot  the  only 
one,  for  we  should  do  great  Injustice  to  the  plaintiffs  if  we  were 
to  make  a  rule  absolute.  This  proclamation  money  was  of  a 
certain  value  when  the  bond  was  given,  and  also  when  it  was 
forfeited,  but  by  r.hange  of  time  and  circumstances  it  is  now 
rendered  of  no  value  whatever  ;  and  therefore  it  seems  to  roe 
that  justice  would  not  be  done  between  the  parties,  if  we  were 
to  determine  that  the  defendant  should  be  at  liberty  to  pay 
that  which  is  now  of  no  value,  but  which,  had  he  paid  his  debt 

(/i)  Queen  Anne  (i),  and  since  her  reign  Ihe  Governors  of  (he  different  provinces, 
issued  proclamations  to  fix  the  valae  of  the  diflereut  denomioationi  of  money  in 
cirrulatioo  there,  and  which  before  the  late  war  (it  was  laid  at  the  bar)  extended  t» 


paper  money. 
{b)  Absent  Lord  Ktnyon,  Cb.  J. 

(f)SUt.  6w^nn.c.30. 


when 
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when  it  became  due,  would  have  been  of  great  value.  The  same     1792. 
difficulty  too  exists  in  this  case  that  did  in  the  last  {a) ;  the  Mas-  " 
ter  cannot  fix  the  value  of  foreign  money.  iJSw? 

Grose,  J. — We  ought  not  to  permit  money  to  be  paid  into     ™»«^ 
court,  and  to  stay  the  proceedings,  except  where  we  clearly 
see  that  the  justice  of  the  case  requires  it;  and  this  is  not  such 
a  case.    The  jury  are  the  proper  judges  of  the  value  of  this 
money. 

Rule  discharjg;ed# 

(«)  See  the  preceding  caie. 


The  King  against  Jambs  Winton.  Wean^dn, 

A  Writ  of  habeas  corpus  having  been  directed  to  the  defendant  Retain  to  a 
to  bring  up  the  body  of  Margaret^  the  wife  of  J.  Greygoose^  im^^ihad 
the  folLowing  return  was  made :  "  I  had  not  at  the  time  of  re-  SoMTo^re- 
**  ceiving  this  writ,  hot;  have  I  since  had  the  body  of  the  within-  <*»x»n|f  i*>'« 
"  named  AI.  Chrey goose  detained  in  my  custody^  so  that  I  could  have  iiioce. 
"  not  have  her  before  the  within-named  W.  H.  Ashhurst  as  body  of  j. 
"  within  I  am  commanded."  The  affidavit  of  J.  Greygoose^  on  f^'  ^^ 
which  the  writ  issued,  stated  that  bis  wife  was  in  «7tiite  1790  ^7\^  ,^ 

,  ,  >  that  1  coutd 

seduced  by  the  defendant,  with  whom  she  continued  to  live  M/bave 
until  the  month  of  May  last,  when  she  returned  to  her  husband ;  wa»  held  a 
that  about  three  days  afterwards  in  consequence  of  a  letter  Jj|5an'S?' 
written  by  the  defendant,  threatening  to  publish  her  conduct  tachiaept 

n  /.I  11  -  1  .  •  .1         1    K^nted 

m  case  of  a  refusal  to  go  back  agam  to  him,  she  was  induced  affainst  the , 
to  go  hack  to  the  defendant,  who  (as  the  deponent  believed)  £|^  u.  ^ 
detained  her  by  threats,  and  with  whom  she  was  now  living  in  ^"„*'JJI^* 
a  state  of  adultery,  but  that  she  was  desirous  of  returnins:  to  her  be  frranted 

,      ,       J  •'  ^  for  making 

OUSband.  aniniuffi- 

The  above  return  having  been  filed,  a  rule  was  obtained,  totliVfint^ 
calling  on  the  defendant  to  shew  cause  why  an  attachment  should  ^J^  ^J^ 
not  issue  against  him  for  making  an  insufficient  return,  which  wiUiootn- 
was  now  opposed  by  aUoM  and  a 

Marryat  on  three  grounds  ;  first, that  under  the  circumstances  p^^^^^^^- 
of  this  case  the  writ  of  habeas  corpus  should  not  have  issued ;  Sdly, 
that  this  was  a  good  return  in  substance ;  and,  Sdly,  if  not  a  good 
return,  that  an  attachment  ought  not  to  be  granted  on  account  of 
a  mere  slip  in  the  return  to  the  first  vfTiiof  habeas corpusyhni  that 
an  alias  and  a  plurics  writ  should  first  issue.  First,  the  prosecutor, 

having 


so 
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Imving  entered  into  articles  of  separation  (a)  with  his  wife,  has 
now  no  controul  over  her.  In  R.  v.  Mary  Mead{b)^  where  the 
wife  was  brought  up  on  a  return  to  a  habeas  corpus^  sued  out  at 
the  instance  of  the  hus^band,  the  Court  held  such  an  agreement 
as  this  ^^  to  be  a  formal  renunciation  by  the  husband  of  hU 
**  marital  right  to  seize  her,  or  force  her  back  to  live  with  him  ;'* 
and  the  husband  was  ordered  not  to  molest  her  on  her  return 
home  to  her  friends.  Sdly,  Though  the  last  words  "  could  not 
1^  have  her  before/*  &c.  are  not  so  accurate  as  those  usually  in- 
serted in  returns,  '*  cannot  have,"  &c.  still  the  former  part  is  of 
itself  a  sufficient  return.  In  /?.  v.  Sir  /i.  Viner{c\  the  return 
to  a  pluries  habeas  corpus  "  nullum  habeo  taltm  personam  in  cus- 
"  todid  med,  nee  habui  dieimpetralionis  hujus  brevisj  vet  unquam 
^^  posted^''  was  adjudged  tu  be  a  bad  return,  because  the  defendant 
might  have  had  the  person  die  impetradonis  of  the  first  wr'iU 
though  not  of  thai  writ,  the  plurits.  But  that  case  shews  that 
the  word  "  habui'"  in  the  prajterite  tense  is  good.  Sdly,  Even 
if  the  return  be  insufficient,  an  attachment  should  not  issue  im- 
mediately, but  an  alias  habeas  corpus  awarded;  as  was  done  in 
a  case  mentioned  in  3  Bac.  Abr.  11. 

Bower  diiiA  Burroughs  in  support  of  the  rule,  observed,  in 
answer  to  the  first  objection,  that  the  facts  in  support  of  it  failed, 
it  not  beino:  sworn  that  the  husband  had  executed  the  articles 
of  separation.  As  to  the  second  ground  ;  that  this  return  was 
not  drawn  according  to  the  usual  aud  regular  form,  which  is, 
that  the  person,  to  whom  the  writ  is  directed,  "  h<is  not  the 
"  party  in  his  possession,  custody,  or  power."  That  it  would  be 
dangerous  to  depart  from  the  established  form  in  a  point  of  so 
,much  importance  to  every  individual  in  the  country.  That  the 
affidavit  in  support  of  the  rule  explained  the  reasons  why  the 
return  was  drawn  in  this  evasive  manner.  And  that  no  infer- 
ence in  favour  of  this  return  could  be  made  from  that  in  /2.  v. 
Sir  R.  Viner^  becau^^e  that  return  was  held  to  be  bad  on  gnother 
ground.  On  the  third  point ;  that  an  attachment  was  the  pro- 
per aqd  regular  mode  of  proceeding  in  the  case  of  an  insuffi- 
cient return  to  the  fust  writ,  and  peculiarly  so  in  the  present 
case,  where  i\\e  circumstances,  disclosed  by  the  affidavits,  ma- 

{a)  This  arj^ument  was  founded  on  an  affidavit  made  by  the  defendant,  in  which 
the  execution  of  the  deed  by  the  wife  was  .sworn  to ;  but  it  was  not  swom  positively 
that  the  hn.sband  had  executed  it,  but  mere  y  that  it  bad  been  sent  to  hin  io  the 
country,  and  »hat  the  defendant  ftr'Vtvrf  he  had  executed  it. 

(*)  i  Burr.  M2.  (c)  2  Lee.  128, 129. 

3  nifcstly 
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nifestly  evinced  an  attempt  on  the  part  of  the  defendant  to  im-      1793. 
pose  on  the  Court.  

Duller,  J.  (a) — I  will  first  dispose  of  the  last  objection  ^™{^® 
a^instthe  attachment,  because  it  isof  more  general  consequence  ^^^^ 
than  the  two  others.  Notwithiitandina^  what  is  to  be  found  in 
some  of  the  old  books  on  this  subject,  it  has  been  long  settled  that 
the  Court  will  require  a  return  to  be  made  to  the  first  writ  of 
habea^corpus  ;  and  it  is  of  infinite  importance  to  every  individual 
in  the  kingdom  that, we  should  insist  on  a  return  being  made  to 
that  writ,  without  issuing  an  alias  and  ap!urie.^.  If  the  first  writ 
be  not  obeyed,  an  attachment  must  issue  immediately.  Then  it 
was  argued  on  the  authority  of  a  case  in  2  Lev.  that  this  is  a 
sufficient  return :  but  I  am  of  opinion  that  that  case  is  by  no 
means  an  authority  to  support  this  return.  It  is  to  be  observed 
that  the  Court  gave  no  opinion  on  this  point,  and  for  this  reason, 
because  there  was  another  objection  to  the  return,  which  made 
it  unnecessary  to  consider  the  eflect  of  the  other  words  of  it. 
But  the  words  there  used  are  widely  different  from  those  used 
in  this  case;  there  Sir  li.  Finer  returned  that  "  he  had  no  such 
"  person  in  his  custody,  nor  had  he  on  the  day  of  issuing  that 
"  (pluries)  writ,  or  afterwards."  But  here  the  return  is,  "  I 
"  had  not  at  the  time  of  receiving  this  writ,  &c.  nor  have  I 
"  since  had  the  body,  &c.  detained  in  my  custody,"  &c.  This 
is  an  equivocal  return;  the  defendant  does  not  deny  having  the 
party,  he  only  denies  the  detaining  of  her;  but  we  must  enquire,  ^ 

when  she  is  brought  up,  whether  or  not  she  be  detained.  As  to 
the  other  ground  :  if  this  case  turn  out  on  farther  investigation 
to  be  like  that  in  Burrow^  I  am  strongly  inclined  to  think  that 
this  would  be  an  answer  to  the  writ.  But  that  is  not  at  present 
made  out:  and  if  the  aflidavit  on  the  part  of  the  prosecution  be 
true,  that  the  wife  is  desirous  of  returning  to  her  husband,  and 
is  prevented  by  fear,  or  "hy  the  threats  of  the  defendant,  this 
case  is  distinguishable  from  that  cited. 

Grosl,  J. — The  Courts  always  look  with  a  watchful  eye  at 
the  returns  to  writs  of  habeas  corpus.  The  liberty  of  the  subject 
80 essentially  depends  on  a  ready  compliance  with  the  requisitions 
of  this  writ,  that  we  are  jealous  whenever  an  attempt  is  made 
to  deviate  from  the  usual  form  of  the  return.  The  general 
form  is  "  that  the  party  has  not  the  person  in  his  possession, 
"custody,  or  power:"  that  has  not  been  adopted  in  this  case, 
hut  another^  and  that  all  equivocal  one,  substituted  in  its 

(fl)  Abs.  Lord  JCenyon,  Ch.  J. 
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place,  ^^  detained/*  &c.  omitting  the  words  ^^  power  and  pos- 
^^  session.'*  What  the  defendant  means  by  the  word  '^  detained" 
I  know  not;  but  it  does  not  satisfy  me  that  the  woman  is  not 
under  the  defendant's  controul.  As  to  the  articles  of  separation, 
it  is  not  sworn  positively  that  they  were  executed  by  the  hu^ 
band;  that  point  rests  merely  on  the  belief  of  the  party.    If 
really  the  deed  had  been  executed  by  the  husband,  the  nub- 
scribing  witness,  or  some  other  person,  should  have  sworn  to  the 
fact.     But  even  if  the  deed  were  executed  by  all  the  partie**, 
still,  for  the  reasons  given  by  my  brother  BuUer^  I  think  that 
the  writ  ought  to  go,  that  we  may  liave  an  opportunity  of  en- 
quiring further  into  the  foundation  of  the  matter  disclosed  in 
the  husband's  affidavit.    And  on  the  great  ground,  I  am  clearly 
of  opinion  that  an  attachment  ought  to  issue  immediately  against 
the  defendant. 

Rule  absolute. 


IIabergham  and  Wife,  and  Wyld,  against  Vincent 
and  Wife,  and  Stansfcld. 


A. by  win 
devised  to 
trustees  to 
the  use  of 
B.  for  life, 
remainder 
to  tntftees. 


first  and 
other  sons  of 
B,  remain- 
der to  the 
dauchtcrs 
of  A.  re- 
mainder to 
the  use  of 


THIS  case  was  sent  here  by  the  Court  of  Chancery. 
Samuel  Hilly  by  will  dated  5th  October^  1739,  devised  to 
his  son  Richard  Hill  an  annuitj  of  50/.  for  his  life  td  be 
issuing  out  of  his  real  estates,  and  subject  thereto  he  devised 
?er  toThe"*  ^^^  copyhold  estates,  (which  he  had  previously  surrendered  to  the 
use  of  his  will,)  and  also  all  his  freehold  estates,  situate  at  Sore- 
erbi/  and  Halifax,  in  the  county  of  York,  unto  J,  Nultall^  7?. 
Nuttall,  J.  Whilaher,  G.  Ramsden,  and  G.  Stansfeld,  and  the 
survivors  and  survivor  of  them,  their  and  his  heirs  and  assigns, 
to  the  use  of  his  ffrand-dauijhter  JB.  N,  Hill  and  her  assifiriis, 

such  person    j^,../.  T,  .,  «  .ia 

ashe should  ouring ^lier  iile.  Without  impeachment  of  waste;  remainder  to 

deed  rani  trustees  to  preserve  contingent  remainders  ;  remainder  to  her 

bvYdeed'  ^*^®*  ^^^  Other  sons  severally  and  succ^essively  in  tail-male;  re- 

(in  \vhich  maiudcr  to  her  daiiHUers  as  tenants  in  common  in  tail-ffeneral ; 

he  recited  •    j  ^  ?^        .  ^         ,  j  i» 

the  txiih  he  remainder  unto  or  tor  the  use  of  such  person  or  persons,  and  lor 
tife^5a?ne  ^^^^  estate  or  estates,  as  he  by  any  deed  or  instrument  to  be  exe- 
'^^aSeMhe  ^"^®^  ^y  '^'"^j  »"d  attested  by  two  or  more  credible  witnesses, 
\\  ^p^^^l^  should  direct,  limit,  or  appoint.  The  devisor,  S.  Hill,  by  a  deed 
"  failure  of  poU,  datcd  the  6th  of  October  1759,  under  his  hand  and  seal,  and 

**  her  issue, 
'  "  5P  ^^*  use  of  the  first  and  other  sons  of  C.  Ae."  /?.  afterwards  died  without  issue :  held  Uiat  the  limi- 
laiiom  created  by  the  will  and  the  deed  coirid  not  be  uaitrd ;  and  dial  the  limitation  in  the  latter,  to 
iswe  of^fl"    ^        ^^  ^  ^'  ^^  ^^^  ^^  remote  to  take  eUcct,  being  after  a  general  failure  oi 

signed 
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signed  by  him  in  tbe  presence  of  and  attested  by  two  credible      1792. 

witnesses,  after  reciting  his  will,  in  pursuance  of  the  power  " 

thereby  reserved  to  hiro,  limited  and  appointed  his  freehold  and  J^ham* 
copyhold  estates,  "  after  the  death  of  his  grand-daughter  B.  N.  yScI^^^ 
^^  ffillj  and  &ilure  of  her  issue/'  unto  and  to  the  use  of  the  first 
and  other  sons  of  his  son  R.  HiU^  by  any  woman  be  might  there- 
after marry,  (save  and  except  a  i)er8on  therein  named,)  severally 
and  successively  in  tail-male ;  with  remainder  to  the  daughters  of 
J2.  Hill  by  such  woman,  as  tenants  in  common  in  tail ;  with 
remainder,  in  default  of  such  issue^  to  the  use  of  the  ri^ht  heirs 
ofthesurvivor  ofthesaid  J.  Nutiall^  R.  Nuttall^J.  Whitakerj 
G.  Ramsdefij  and  G.  Stansftld^  hiti  heirs  and  assigns  for  ever. 
Tbe  devisor  died,  leaving  /2.  Hill  his  only  son  and  heir  at  law, 
and  B.N.  HiU,  J.  NuUall,  JR.  Nuttall^  J.  Whiiaker,  G.  Rams- 
den^  and  G.  Stamfeld^  him  surviving.  B.  N.  Hill  died  in  the 
lifetime  of  her  father  R.  Hill,  without  leaving  any  issue,  J, 
NuHalij  R.  Nultall,  J.  Whilaker,  and  G.  Ramsden,  all  died  in 
the  lifetime  of  J?.  Hill.  R.  Hill  died  without  iasue^  leaving  at 
the  time  of  his  death  G.  Stansfeld  then  living  ;  who  thereupon 
became  and  now  is  the  survivor  of  the  five  persons,  to  the  right 
heirs  of  tbe  survivor  of  whom  and  his  heirs  and  assigns  the 
freehold  and  copyhold  estates  were  limited  and  appointed  by 
tile  instrument  of  the  6th  October  1759. 

1st  Qu.  Whether  the  two  insft-uments  above  stated,  taken 
together,  were  at  the  tin>e  of  the  death  of  the  devisor  sufficient 
to  pass  any  estate  or  interest  in  the  freehold  or  copyhold  pre- 
mises, or  either  of  them,  not  given  by  the  first  instrumeot  ? 
3d  Qu.  Whether,  upon  the  death  of  R.  Hill,  any  and  what 
estate  or  interest  in  the  fireehold  and  copyhold  premises,  or 
efther  of  them,  passed  by  virtue  of  the  said  two  instruments  to 
the  said  G.  Stansfeld,  or  will  at  bis  death  pass  to  such  person  as 
shall  then  be  his  right  heir  ? 

This  case  was  argued  (a)  very  much  at  length;  but  as  the 
Court  decided  on  another  ground,  only  the  outline  of  the  ar- 
gument is  here  given.  On  the  first  question  stated  by  the 
Court  of  Chancery  it  was  argued,  for  the  plaintiffs,  first  that 
the  freehold  premises,  not  given  by  the  will,  did  not  pass  by 
tbe  will  and  deed,  taken  together ;  for  that  the  latter  could  not 
operate  as  the  execution  of  a  power,  there  being  nothing  oa 
which  it  could  operate  during  the  devisor's  lifetime :  nor  as  a 

(ft)  By  WooifoT  the  plaintiffli,  and  Gibh9  for  the  defendants,  in  J'rinUjf  term  last, 
sod  mnr  by  CAainthri  t»r  the  foratr,  and  Is  Blar.c,  Serjeant,  for  the  latter. 
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trust,  because  no  estate  passed  out  of  the  devisor  by  the  will; 
nor  as  a  will,  because  it  was  not  attested  by  three  witnesses; 
and  that  if  it  were  to  operate  as  a  will,  it  would  repeal  the 
statute  of  Frauds,  and  introduce  all  those  inconveniences  against 
which  that  act  intended  to  guard.  2dly,  That  the  copyhold 
premises  did  not  pass  by  those  two  instruments ;  for  that  the 
Court  could  not  take  notice  of  the  latter,  it  not  having  been 
proved  as  a  will.  Cart/  v.  Askew^  2  Bro.  Ck.  Cos.  58.  On  the 
second  question  stated,  it  was  insisted  that  on  the  death  of 
R.  Hilt  the  remainder  to  the  right  heirs  of  the  survivor  of  the 
trustees,  being  a  contingent  remainder,  was  destroyed  by  the 
destruction  of  the  particular  estate  before  the  vesting  of  the 
remainder ;  one  trustee  being  then  alive,  and  it  not  being  known 
who  would  be  his  heir.  And  that  this  argument  applied  to  the 
copyholds  as  well  as  to  the  freeholds ;  Ziane  v.  Pannellj  1  RoL 
Rep.  238.  317.  438.  (confirmed  as  to  this  point  in  Gilb.  Ten. 
265,  6,  7.)  ;  for  that  the  rule,  that  the  freehold  in  the  lord  will 
prevent  the  destruction  of  contingent  remainders  in  a  copyhold 
by  surrender  or  any  act  of  the  parties,  did  not  extend  to  cases 
where  the  remainder  was  destroyed  by  effluxion  of  time. 

On  the  part  of  the  defendants  it  waa  contended,  on  the  first 
question,  that  a  will  of  lands,  duly  executed  according  to  the 
statute  of  Frauds,  might  refer  to  any  other  instrument  executed 
'either  before  or  alter  it :  that  at  the  devisor's  death  such  instru- 
ment was  incorporated  into  the  will,  and  became  a  part  of  it; 
and  that  both  together  were  sufficient  to  pass  a  freehold  estate 
according  to  the  limitations  in  the  deed.  That  it  had  been  de- 
termined that,  if  a  person  by  a  will  duly  attested  charged  his 
e^ate  with  legacies  and  debts,  legacies  given  by  a  codicil  un- 
attested, and  debts  contracted  after  the  will,  were  a  charge  upon 
the  estate.  Masters  v.  Masters^  1  P.  IVms.  423.  /  Brudenell  v. 
Boughton,  2  Alk.  274.  /  Hyde  v.  Hyde,  I  Eq.  Cos.  Abr.  409.; 
Windham  v.  Chetwynd,  1  Burr.  423.  /  and  Reay  v.  Hopper  (fl) 
at  the  Rolls.  That  the  principle  of  those  cases  extended  to  the 
present ;  for  that  it  was  absurd  to  say  that  a  person  might  in 
such  a  mode  dispose  of  all'the  profits  of  bis  estate,  and  yet  that 
he  could  not  dispose  of  the  estate  itself.  That,  as  to  the  copy- 
holds, the  deed  of  the  Cth  of  October  operated  as  a  declaration 
of  the  uses,  to  which  the  estate  had  been  previously  surrendered. 
Xhat  such  an  instrument  need  not,  nor  could  be  proved  in  the 
Ecclesiastical  Court ;  as  it  did  not  contain  any  disposition  of  per- 

(a)  10th  March  1785,  cor.  Lord  Kenyan,  then  Master  of  the  Rolls. 
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IN  THE  Thirty-third  Year  op  GEORGE  III. 


93 


soDalty,  or  any  appointment  of  an  executor ;  and  that  even  if  it 
could  be  proved  as  a  will,  that  step  might  still  be  taker).  On 
the  second  question,  the  defendant's  counsel  admitted  that  the 
contingent  remainder  in  the  freehold  estate  was  destroyed  on 
the  death  of  R.  //i7/ during  the  lifetime  of  one  of  the  trustees; 
but  they  denied  the  distinction,  taken  on  the  other  side,  between 
the  destruction  of  a  contingent  remainder  of  a  copyhold  by  the 
act  of  the  party,  and  by  effluxion  of  time.  And  that  the  case 
cited  to  warrant  that  distinction  was  inadequate  to  the  purpose ; 
for  that  when  that  case  was  determined,  it  was  not  considered 
to  be  law,  (as  it  is  at  present,)  that  the  freehold  in  the  lord  was 
suflkient  to  preserve  amy  contingent  remainders. 

Lord  Kenton,  Ch.  J. — Without  presuming  to  express  my 
approbation  or  disapprobation  of  the  case  of  Brudenell  v.  Bough* 
Um^  or  making  any  observation  on  that  of  Reaj/  v.  Hopper^  in 
which,  when  sitting  at  the  Rolls,  I  thought  myself  bound  by  the 
opinion  of  Lord  Hardxcicke  AeWxevei  in  the  former  case,  itis  suf- 
ficient to  say  that  this  is  an  attempt  to  carry  the  rule  farther  than 
was  done  in  Brudenell  w,  Boughlon;  for  that  only  established  this 
point,  that,  where  a  will  charges  land  withal|  legacies  generally, 
any  legacy  given  by  a  codicil  unattested  according  to  the  statute 
of  Frauds  will  be  a  charge  on  that  land.  But  on  that  point  we 
are  not  now  called  upon  to  decide;  because  this  instrument 
of  the  6th  of  October^  is  a  deed  and  not  a  will ;  it  was  called 
a  deed  by  the  party  himself;  it  is  stamped,  and  has  all  the 
semblance  of  a  deed.  Then  supposing  this  to  be  a  deed,  tlier^ 
is  no  case  in  which  it  was  ever  decided  that  a  series  of  limita- 
tions, in  part  created  in  one  deed,  and  in  part  in  another,  can 
be  consolidated.  But  the  contrary  has  been  frequently  de- 
termined ;  in  Moore  v.  Parker  (/i),  Goodman  v.  Goodright  (6), 
and  in  many  others(c).  And  where  there  is  a  limitation  to  A, 
for  life  in  one  deed,  and  to  his  heirs  in  another,  they  cannot 
he  coupled,  nor  have  the  same  eflfect  as  if  both  the  limitations 
were  contained  in  the  same  instrument.  Then  in  this  case  the 
limitations  created  by  the  will  ceased  on  the  death  of  Z?.  N.  Hill: 
and  the  limitations  created  by  the  latter  instrument,  whether 
considered  as  springing  uses  or  executory  devises,  are  too  re- 
mote, because  they  were  only  to  take  effect  after  a  general  failure 
eCmne  of  B.N.  Hill. 

(m)  1  Lord  lUym.  87.  (b)  2  Burr.  873. 

<•)  Sec  Dpe  d.  Fmmereau  ▼.  FMinfrMU,  DQugl  487 ;  and  the  cases  there  cited. 

Bt'LLCRy 


1792. 


Habm- 

OHAM 

agaitut 
YlNCEilfT* 


96  CASES  IN  MICHAELMAS  TERM 

]  79Q.         BuXLER,  J. — The  only  point  in  the  case  is,  Whetlier  the  in- 

' •  strument  of  the  6th  of  October  be  a  deed^  or  part  of  a  will  ?   If 

G*iT^      the  former,  consider  whether  the  will  had  or  had  not  any  effect 

VocCTT.    ***  ^^^^  **™^  •  ^**®  ^''^  ^^^  ^®*^^  ^"  ^^^  ^^^^  ^"^  ^^^  ^^^^  ^"  ^'* 
6ih  of  October:  the  will  could  have  no  effect  when  it  wa8  made, 

nor  could  it  operate  till  the  death  of  the  devisor.  Then  what 
was  the  devisor's  situation  after  making*  his  will  ?  He  w^s  sersed 
in  fee  of  certain  estates,  and,  being^  so  seised,  executed  this 
deed  on  the  6th  of  October^  by  which  he  created  certain  limita- 
tions after  a  general  failure  of  issue  of  his  |s^nd-dao«hter :  but 
those  limitations  are  too  remote.  And  the  limitations  under 
the  will  have  ceased  by  the  death  of  the  first  devisee  without 
issue. 

Grose,  J. — declared  hijnself  of  the  same  opinion. 
* 

The  following;  certificate  was  afterwards  sent  to  the  Court  of 
Chancery : 

^^  Having  heard  counsel  on  both  sides,  and  considered  this 
^^  case,  we  are  of  opinion  that  the  two  instruments  above 
^^  stated,  taken  together,  at  the  time  of  the  death  of  the 
'^  testator,  were  not  sufficient  to  pass  any  estate  or  interest 
"  in  the  freehold  or  copyhold  premises,  or  either  of  them, 
^^  not  given  by  the  first  instrument." 
^^  And  we  are  further  of  opinion,  that  upon  the  death  of 
^^  Richard  Hill  no  estate  or  interest  in  the  freehold  and 
^^  copyhold  premises,  or  either  of  them,  passed  by  virtue  of 
"  the  said  two  instruments  to  the  said  George  Stansfeld,  or 
^^  will  at  his  death  pass  to  such  person  as  shall  then  be  his 
f«heir(fl)." 

Kertyon^ 
F.  Buller, 
N.  Grose, 


Mr.  Justice  Ashhurst  was  sitting  in  the  Court  of  Chancery 
during  the  whole  of  this  Term,  as  one  of  the  Lords  Commis- 
sioners of  the  Great  Seal. 

(a)  Vide  FenabUs  ▼.  MarrU^  pott.  7  voL  342. 438. 
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Hilary  Term, 

In  die  Thirty-tbtrd  Year  of  the  Reiga  ofGeoire  III. 

Jenkins  agmaU  Ei^waadi.  Zt^^^ 

ri  debt  on  bond,  cenditioned  to  pay  by  inslalments  till  the  ^drfeAduK 
whole  was  paid,  the  defendant  pleaded,  Iflt,  Non  est  ooabood 
fMwit;  Sdty,  that  the  whole,  except  63/.,  had  been  paid,  and  pu^^Mii 
that  that  sum  was  tendered  to  the  plaintiff  before  the  day  on  ^{'^^"'^ 
which  it  beeame  dte.  tender  u 

BiUdwin  obtained  a  rule,  in  the  last  term,  calling  on  the  de*** 
fettdant  to  shew  cause  why  the  rule  obtained  by  him  for  plead- 
iog  these  several  matters  should  not  be  discharged,  on  the  ground 
that  these  pleaa  were  inconsistent ;  and  he  relied  on  the  authority 
^AMaeMlan  v.  Howard  (a),  and  Key  v.  Patch  (b) ;  observing 
that  those  were  stronger  cases  than  the  present,  being  actions 
otassumpsity  in  which  money  may  be  paid  into  court. 

Lane  shewed  cause  against  this  rule  ;  stating  that  it  was  the 
practice  to  plead  in  this  mode,  and  adding  that  these  pleas  were 
not  mere  ineonsistent  than  others  which  are  allowed  in  other 
aetiaas ;  e.  g^  Not  guilty,,  and  a  justification  to  trespass ;  and 
pajtneni  of  rent  and  a  tender  o€  other  i«nt,  in*  covenant.  Ha 
added,  that  the  stat.  4  Ann.  c.  I&  i;  4.  enables  t^^^  dbfendmir, 

(4  Jni$i  ¥v^  Oii  (I)  iHd 
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Kdwards. 


"  with  leave  of  the  Court,  to  plead  as  many  several  matters 
^^  thereto  as  be  shall, think  necessary  for  his  defence;"  and  said 
that  cases  might  exist  in  which  such  pleas  as  the  present  might 
be  essentially  necessary ;  as  if  part  of  a  bond  had  been  paid  and 
acknowledged  by  the  obligee  on  the  bond  as  paid,  and  the  rest 
tendered,  and  the  defendant  had  reason  to  suspect  that  a  forged 
l)ond  would  be  produced  on  the  trial,  in  siich  a  case  he  would 
be  precluded  from  disputing  the  execution  of  the  bond  without 
a  plea  of  non  est  factum.     But 

The  CoiM  (a)  said  that  the  statute  had  given  them  a  discretion 
either  to  permit  or  to  refuse  several  matters  to  be  pleaded;  and 
that  in  their  discretion  they  ought  not  to  permit  such  matters 
as  the  present  to  be  pleaded,  lest  there  should  be  an  incongruity 
on  the  record ;  since,  if  the  defendant  succeeded  on  the  first 
plea,  it  would  appear  thp.t  there  never  existed  such  a  bond  as 
that  declared  on,  and  yet  that  the  defendant  had  admitted  that 
something  was  due  on  the  very  same  bond. 

Rule  absolute ;  and  leave  granted  to  plead  either  of  the  pleas. 

(a)  Mr.  Justice  AihhurU  was  sitting;  in  the  Court  of  Chancery,  as  one  of  the  Lords 
Commissioners  of  the  Great  Seal  on  this  and  every  subsequent  day  untU  the  ^thol 
,  Januarif. 


Jan.  t2dd. 
The  Court 
trill  give 
leave  to 
compound 
in  a  penal 
action  after 
verdict. 
[1  B,  b!  P. 
18.]       ' 


Maughan  qui  tarn  against  Walker. 

THE  jury  having  found  a  verdict  in  this  action  of  usury,  a 
the  Sittings  after  the  last  term, 
Erskine  now  moved  for  leave  to  compound,  saying  that  somi 
favorable  circumstances  bad  appeared  at  the  trial,  which  wouli 
have  justified  him  in  moving  for  a  new  trial,  were  it  notfo 
this  application  ;  and 

BoweVy  on  the  part  of  the  defendant,  consenting, 

The  rule  was  made  absolute  at  first 


Thmridau^ 
Jan.  34th. 

A  settle- 
ment may 
be  gained 
by  serving  a 
year  under 
ciifferent 
hi  rings,  if 
one  of  them 


The  King  against  The  Inhabitants  of  Adson. 

IWO  justices  removed  T.  Jakeman  and  his  wife  froi 
Adson  to  Church  S/o2Z7,-both  in  Northamptonshire;  on  a{ 
peal  the  order  was  quashed,  and  the  following  case  was  state 
for  the  opinion  of  this  Court. 


T 


be  for  a  year,  thongh  there  be  not  forty  days'  serrice  nnder  tbe  yearly  hiring. 


Tl 


IS  THE  TAlRTY-^inftD  YfeAR  opGEORGE  hi.  9Q 

Th^  pauper  was  hired  in  Church  Stow  eight  da^s  after  Old     1793. 
Michaelmas  1786  to  the  Old  Michaelmas  following,  and  continued  '  ^  ^ 
in  his  master's  service  till  the  day  after  OldMichaelmas-daij  1787,     ag^milV' 
when  he  was  hired  by  his  roaster  till  the  Michaelmas  following ;    ^"j^nJi'^f 
and  under  that  hiring  he  only  served  ten  days.    The  court  of    Adson. 
quarter  sessions  thought  that  the  second  hiring  was  a  hiring 
for  a  year,  but  that  the  pauper  had  gained  no  settlement  under 
it,  as  he  had  not  served  forty  days  subsequent  to  that  hiring. 

Bower,  Gallj/^^nd  Morice,  in  supportof  the  order  of  sessions.-^ 
The  pauper  gained  no  gettlement  in  Church  Stow,  because  he  did 
not  serve  forty  days  after  the  hiring  for  a  year.     In  order  to 
determine  this  question,  which  immediately  depends  on  the 
true  construction  of  the  statute  8  &  9  H\  3,  r.  50,,  it  is  neces- 
sary to  advert  to  the  prior  statutes  on  this  subject.  The  statute 
13  &  14  Car.  2.  c.  12.  enables  two  justices,  within  forty  days 
after  any  person  shall  come  to  settle  in  any  tenement  under  10/. 
per  annum,  to  remove  him,  &c.     By  stat.  1  J^c,  2.  c.  17.  s,  3. 
the  forty  days'  continuance  shall  be  accounted  from  the  de« 
livery  of  notice,  &c.;  and  by  3  TV.  Sf  3L  c.  11.  5.  3.  from  the 
publication  of  such  notice  in  writing.     By  the  seventh  section 
of  the  same  act,  if  any  unmarried  person  shall  be  lawfully 
hired,  &c.  such  service  shall  be  deemed  a  good  settlement, though 
no  such  notice  in  writing  be  delivered.     And  by  the  8  &  9 
W,  3.  c.  SO.  s,  4.  no  person,  so  hired,  shall  be  deemed  to  have 
a  good  settlement,  &c.  unless  he  shall  continue  and  abide  in  the 
same  service  during  the  space  of  one  whole  year.     The  point 
therefore  to  be  considered  in  all  these  acts  of  parliament  is, 
whether  or  not  there  be  forty  days  after  the  act  required  to  give 
the  settlement.     A  residence  for  forty  days  was  necessary  after 
the  notice  required  by  the  stat.  1  Jac.  2.  c.  17;  and  the  hiring 
and  service  being  substituted  by  the  statutes  of  TV,  3.  in  lieu  of 
notice,  a  service  for  forty  days  subsequent  to  the  hiring  for  the  year 
is  equally  necessary.  Of  this  opinion  was  Lord  Ch.  J.  Parker^ 
in  R.  V.  Brightwell(a);  "  If  there  was  a  service  for  a  year  on  a 
"  hiring  from  week  to  week,  and  then  a  hiring  for  ar/ear  andserv^ 
"  tngforfortj/  daj/Sy  he  should  adjudge  that  a  settlement."  And 
in  the  report  of  the  same  case  in  10  Mod.  287,  his  lordship's  opi- 
nion is  put  negatively,  thus  t  ^*  A  servant  during  the  whole  year  is 
^'  hired  from  week  to  week,  then  is  hired  for  a  year  and  serves  one 
^^  week;  this  is  no  settletnent^  for  want  of  continuance  in  the  ser- 

(fl)  1  Self.  Cos.  page  93. 
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^  vice  forty  days  after  the  second  hiring  fa)."    There  indeed 
the  pauper  had  serred  more  than  forty  days  under  the  yearly 
hiring,  and  the  principal  objection  made  was,  that  the  ser?icei 
under  the  two  hirings  could  not  be  connected ;  but  the  Court  in 
deciding  that  siich  services  might  be  (jpupled,  seem  to  have  added 
this  qualification  to  that  general  rule,  that  such  servicesimigiit 
be  joined,  provided  there  was  a  service  for  forty  days  under  the 
yearly  contract.    In  R.  v.  The  Inhabitants  cfAi/nhoe{b\  Lord 
Ch.  J.  Raymond^  speaking  of  this  case,  thought  himself  bouad 
by  the  determination,  though,  had  it  been  ret  inlegra^  he  should 
have  been  of  a  different  opinion.      In  that  case   the  Court 
thought  that  the  decisions  upon  the  statutes  of  H'ilLS,  had 
been  carried  too  fer  in  coupling  a  service  under  a  hiring  short 
of  a  year  with  a  service  under  a  yearly  hiring;  then  the  rale 
ought  not  to  be  extended  ierther.     The  opinion  of  Ch.  J. 
Parker  is  express ;  it  is  warranted  by  the  different  statutes;  and 
there  is  no  adjudication  opposed  to  it.  And  the  consequence  of 
a  different  decision  w^ould  be,  that  a  settlement  may  be  gained 
in  a  day,  or  even  an  hour,  by  serving  that  hour  under  a  yearl^p 
hiripg,  and  coupling  it  with  services  under  preceding  hirinpi 
for  less  than  a  year. 

Bearcrofly  Dayrelly  dJiABramtiotr^contrd^  relied  on  the  varioui 
cases  in  which  it  had  been  determined  that  if  there  be  a  hiring 
fcr  a  year,  and  a  service  for  a  year,  though  not  under  the  yearly 
^ring,  a  settlement  is  gaineji.  That  perhaps  the  courts  had 
departed  from  the  words  of  the  stat.  8  &  9  ?F.  3.  which  re- 
quires a  continuance  and  abiding  in  the  same  service  for  a  year, 
Iby  deciding  that  a  service  not  under  a  yearly  hiring  might  be 
coupled  with  a  service  short  of  a  year  under  a  yearly  contract. 
But  they  observed  that  that  rule  had  become  an  established  rule 
of  decision,  which  ought  to  be  invariably  observed,  but  whicl 
would  be  considerably  shaken  by  a  determination  that  any  pre- 
cise given  part  of  a  year's  service  must  be  performed  under  the 
yearly  hiring ;  for  that  the  rule  already  laid  down  was  general 
without  any  discrimination  between  the  time  of  service  undei 
the  yearly  hiring  and  that  before  it.  That  that  was  a  plain 
rule,  not  capable  of  being  misunderstood  by  those  who  were 
to  execute  the  pcor  Jaws ;  whereas  any  nice  distinctions,  in< 
troducedupon  that  rule,  would  probably  tend  to  confound  them. 

(«)  See  aho  UrditUmd  ¥.  LeominUer,  BoU,  pi  532,  ^  edit;  and  in  mL  3.  v.  423 
{k)  i  Se$s.  Cm.  ISO.  and  Boll  4S0*  ^  309.  Iwt  odiK 
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opinion  of  Parker^  Ch.  J.  was  not  ffoticed  in  the  report  of  the  — * 

nmecase  in  Fol.  U3.;  that  if  such  an  opinion  were  delivt  red  by   ^^jj^^^^ 
tlie  Chief  Jvatiee,  it  was  extmjudicial ;  it  not  being  nece^ssary   'JJjTj^JJ^ 
to  the  decision  of  the  case,  or  ev^n  made  a  point  of  at  the  bar.     Adwh. 
And  that -the  recognition  of  (his  case,  expresHed  in  that  of  72.  v. 
i^,;^viof,was'not  a  recognition  of  the  dictum  of  Lord  Ch.  J.  Par^ 
Zrr,  batof  the  point  determined  in  that  case,  which  was  merely 
this,  (hat  a  service /or  eleven  tnonths  under  a  yearly  hiring  might 
be  coupled  whh  a  preceding  hiring  and  service  short  of  a  year. 

This  case  was  argued  in  Michaelmas  Term  last,  when  only 
two  j vdges  were  present.  Lord  Kenyan^  and  Grose  J .;  the  former 
•f  whom  expressed  an  opimoo  that  a  settlement  was  gained  by 
the  hirtngs  and  service  stated  in  tlie  case,  and  the  latter  a  diflTer* 
ent  opinion,     it  stood  over  for  further  consideration ;  and  now 

Lord  Kenyon,  Ch.  J.  said  that  he  and  Mr.  J.  Grose  wene 
hoth  of  opinion  that  the  pauper  (bad  gained  a  settlement  in 
Omrch  Slaw  y  and  consequently 

The  order  of  Sessions  was  quashed. 


Martin  againsl  Ford.  friday, 

Jan,  'ioth, 

THIS  was  an  action  of  debt  to  recover  a  penalty  of  SO/.  Thestat. 
fiw  not  delivering  a  letter,  directed  to  Ae  plaintiff,  under  tia^  *'  ^^' 
the  Stat.  9  Ann.c.  10.  s.  40.:  which  enacts,  that^  no  per^on  or  J^jVp^ 
"  perH)nsshall  willinglyor knowingly open,detain,ordelay,any  naityofsoi. 
"  letteraftertbe  same  is  delivered  into  theOeneral  or  otherPost-  who  win-* 
*^  oiTice.,  or  into  the  hands  of  any  person  or  persons  employed  for  o^^d'euuT"' 
"  the  receivingor  carrry ing ipost  lettersjand  before  deli  veryto  the  {Jje^'tivc^'^ 
"  f)ersons  towhom  they  are  directed,or  for  tlieir  use,*'  under  a  pe**  »>^«^  <*♦''»• 
nalty  of  ^/.;  ^^  and  that  the  person  or  persons  so  oi&oding  shall,  Post  ufficc, 
"  ever  and  above  such  penalty,  he  for  ever  incapable  of  having,  JJ*n5/io 
^  exercising,  or  enjoying,  any  ofiice,  trust,  or  employment,  in  or  fifj^^'joy. 
"  relating  to  the  Post-office,  or  any  branch  thereof"  At  the  trial  went  of  the 
at ff>//f, before  BulkrJ.  the  following  special  case  was  reserved:        "^ 

The  plaintiff  and  defendant  both  reside  at  Brckingion^  a  small 
village  three  miles  from  Froome  in  Somersetshire^  which  is  the 
aearestpost-towD.  There  is  no  post-master  at  Beckington  /  nor 
is  it  a  post-town  or  eitage,  nor  a  place  where  any  post-mark  is 
|wt  oB  letters.  Fo4r  many  years  beibre  the  estabjishment  of  a 
maUooftohywhich  passedihroiighJ^roofne  and  Beckingiom  M»jfaM, 

the 
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the  inhabitants  of  BecJcington  sent  a  person  to  the  Post-office  at 
'   Froome  three  times  a-i^ek  for  their  letters,  and  paid  him  one 
penny  for  each  letter.     While  the  mail  coach  passed  through 
Beckington  the  letters  for  the  inhabitants  were  brought  by  the 
guard.     About  four  or  five  years  ago  the  mail  coach  ceased  to 
go  through  Froome  and  Beckington,  when  the  post-master  at 
/"roowiewas  directed  bythepost-master-general  to'send  the  letters 
from  Froome  to  Bath  on  horseback.    Upon  this  the  post-master 
o{  Froome  went  to  Beckington^^nd  there  agreed  with  the  defend- 
ant, in  the  presence  of  some  inhabitants  o(  Beckington^  that  the 
letters  for  the  inhabitants  of  Beckington  should  be  left  at  the  de- 
fendant's house  for  him  to  deliver  them  to  the  inhabitants ;  the 
defendant's  servant  being  to  be  paid  one  halfpenny  per  letter  for 
delivery,  and  the  post-boy,  leaving  the  letter  at  the  defendant's 
house,  the  other  halfpenny.     The  letters  for  the  inhabitants  of 
Beckington  have  for  four  or  five  years  last  been  thus  brought  to 
Beckington,  and  delivered  by  the  defendant's  servant.     Either 
the  inhabitants  of  Beckington,  or  the  post-master  at  Froome,  can 
put  an  end  to  this  mode  of  conveyance  and  delivery  at  their 
pleasure.     The  plaintiff  has,  till  the  action  brought,  generally 
received  his  letters,  and  paid  the  penny  for  them  without  ob- 
jection.   The  defendant  has  acted  merely  under  the  agreement 
with  the  post-m^ter,  with  the  consent  of  tfie  inhabitants  of 
Beckington.    The  letter  in  question  was  on  the  1 1th  of  May 
1792  brought  to  the  defendant's  house ;  the  postage  was  5d.  and 
Id.  for  the  delivery.    The  defl^ndant's  boy  in  his  way  to  the 
plaintiff's  house  met  the  plaintiff's  wife,  and  offered  her  the 
letter:  she  took'it  in  her  hand,  and  asked  what  was  to  be  paid; 
he  said  6d.  which  she  tejidered  to  him  :  he  said  there  was  6d. 
due  before  fol:  a  former  letter,  and  that  he  was  not  to  part  with 
the  letter  unless  that  was  also  paid:  this  she  refused  to  pay ;  and 
returned  the  letter  to  the  boy,  who  carried  it  back  to  the  de- 
fendant.    The  plaintiff  on  the  same  day  went  to  the  defendant's 
house,  tendered  6d.  and  demanded  the  letter ;  the  defendant 
refused  it,  unless  he  paid  also  the  6d.  which  the  defendant 
alleged  to  be  due  for  a  former  letter  ;  this  the  plaintiff  refused 
to  pay,  alleging  that  nothing  was  due.    The  defendant   upon 
this  detained  the  letter. 

Gibbs  for  the  plaintiff. — The  only  question  is.  Whether  the  de- 
fendant, who  does  not  appear  to  have  been  immediately  em- 
ployed by  the  Post-office,  is  a  person  within  the  meaning  of  the 
40th  section  of  the  statute  of  Anncy  upon  whom*  the  penakj  of 

20/. 
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90/.  can  attach  for  detaining  the  letter  in  question  ?  The  words     179S.' 
of  the  act  are  general,  and  extend  to  every  description  of  per-  ■ 

SODS,  without  any  restraining  words  to  confine  the  application  ^4«^* 
to  such  as  are  in  the  employment  of  the  Post-office ;  and  there  *'°**- 
is  certainly  no  reason  for  narrowing  the  construction.  The 
mischief  is  the  same  from  whatever  hand  it  proceeds.  An  ar- 
gument also  arises  as  to  the  meaning  of  the  Legislature  from  the 
particular  words  of  the  act:  for  in  the  same  clause  they  refer 
particularly  to  **  persons  employed  for  the  receiving  or  carrying 
^^  ofpost'letters;"  and  therefore,as  in  tiie  beginning  of  the  clause 
the  phrase  is  more  enlarged^  and  prohibits  any  person  froxn  dc** 
taioing,  &c.  any  letter  under  the  penalty  stated,  it  is  fair  to  in- 
fer that  the  Liegislature  intended  to  make  that  diflTerence  in  the 
two  instances. 

Franklin^  contra,  was  stppped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — We  must  collect  from  the  whole  con- 
text of  the  act  whether  or  not  the  clause,  in  which  this  penalty 
is  inflicted,  were  meant  to  extend  to  a  person  in  the  defendant's 
situation.  The  act  itself  professes  to  be  an  act  for  the  establish- 
ment of  the  Post-office  ;  and  there  are  words  at  the  end  of  the 
clause,  creating  the  forfeiture,  which  shew  that  the  Legislature 
intended  to  restrain  the  operation  of  the  general  words,  ^^  no 
'^  person  or  persons,"  to  those  employed  by  the  Post-office,  for  it 
proceeds  to  enact,  that  '^  over  and  above  such  penalty  as  afore- 
^'  8aid,eTery  such  person  or  persons  so  offending  as  aforesaid  shall 
"  be  for  ever  incapable  of  having,  using,  exercising,  or  enjoyiog 
<^  any  office,  trust,  or  employment,  in  or  relating  to  the  Post-of* 
^'  fice,  or  any  branch  thereof"  But  the  defendant  had  no  employ- 
ment under  the  Post-office ;  he  was  merely  a  special  messenger 
employed  by  the  inhabitants  otBeckinglon  for  their  convenience. 
The  plaintiff's  argument  would  extend  the  clause  to  all  private 
gentlemen's  servants,  who  were  sent  to  the  Post-office  for  their 
master's  letters.  But)  considering  the  general  purview  of  the 
act,  and  the  particular  expressions  in  the  clause  on  which  this 
action  is  brought,  I  think  the  penalty  can  only  attach  on  those 
persons  employed  by  the  Post-office,  who  in  violation  of  their 
public  duty  wilfully  detain  letters. 

Per  Curiam^  Postea  to  the  defendant. 
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^^^    Rob  on  the  Demise  of  Crow  against  J.  Baldweue  and  Cli' 


ir  a  teiiAot 
in  tall  t^ 
parchaae 
under  a  set* 
tlement 
made  by  his 
ancestor  tx 
yarU  nuUvT' 
na  tufier  a 
rorovery, 
and  declare 
the  ii-^i  to 
him^lf  in 
fee,he  lakes 
the  fee  a^  a 
purchaser, 
descendi- 
ble to  b  • 
paternal 
heiri.     If 
tenant  in 
tail  by  de- 
scent from 
maternal 
ancestor 
suffer  a  re- 
covery, and 
declare  the 
uses  to  him- 
self in  fee, 
the  estate 
Mrilldescend 
to  the  hein 
€x  parte  nut' 
tema ;  whe- 
ther it  be 
copyhold  or 
trccaold. 


2ABETH  his  Wife,  and  J.  Ancell  Bcllahy. 

THIS  was  a  special  case  reserved  on  tlie  trial  of  an  ejectment 
for  certain  freehold  and  eo[>yhold  premises  at  MouHon  in 
lAneolnshire.  John  Foi/w^f  r^bein^seised  in  fee  of  all  the  preroises 
in  question,  by  will  duly  executed,  dated  Sept.  Sd,  1734,  devised 
{inter  alia)  eighteen  acres  parcel  thereof,  and  of  which  seven  are 
freehold  and  eleven  copyhold,  to  5.  Atkinson  in  fee ;  and  certain 
other  premises,  partly  freehold  and  partlycopyhold,to  S.Atkinswi 
for  life ;  remainder  to  E.  Waterfieldj  the  devisor's  sister,  in  tail. 
The  devisor  died  in  1737,leaving  S,  Atkinson  and  E>  Waterfirld; 
whereupon  S.  Atkinson  entered  and  was  seised  according  to  the 
devises  aforesaid,  and  on  September  ^ih  1748,  by  her  will  dtily 
executed,  devised  all  the  lands,  &c.  given  to  her  in  fee  by  J. 
Younger's  will  to  trustees  for  the  use  of  E.  Crow,  daughter  of 
E.  Waterfield  for  life,  remainder  to  trustees  to  preserve,  &c.  re- 
mainder to  the  first  and  other  sons  of  £.  Crow  in  tail ;  remain- 
der to  the  daughters  in  tail ;  remainder  to  the  right  heirs  of/. 
Younger.  In  1750  S.  Atkinson  died ;  E.  Waterfield  being  likewise 
then  dead,  and  having  left  two  daughters,  the  aforesaid  E, 
Crow^  and  A.  Read,  of  whom  the  former,  E.  Crow,  died  before 
S.  Atkinson,  leaving  one  child  Catherine  the  wife  of  W.  Bowker; 
the  latter  (Ann  Read)  survived  S.  Atkinson.    Upon  the  death 
of  S.  Atkinson,  C.  Bowker  entered  upon  a  nM>iety  of  the  lands 
devised  to  E.  Waterfield  in  tail,  as  above-mentioned,  and  also 
upon  the  eighteen  acres  devised  by  &'.  Atkinson^  will.  In  1768 
C  J5oa;Arr  with  her  husband  Wilthm  UonrAer  duly  suffered  com- 
mon recoveries  both  of  the  fVeehold  and  copyhold  premises,  as 
well  of  the  moiety  which  she  took  under  the  will  of  J.  Younger 
as  co-heir  (with  Ann  Read)  of  B.  Waterfield,  as  of  the  eighteen 
acres  which  she  look  tinder  the  will  of  S.  Atkinson,  as  daugliter 
of  E.  Crow ;  and  as  to  the  freehold  parts  of  the  estate  the  uses 
of  the  recovery  were  declared  to  W.  Bowker  and  C.  his  wife  for 
their  livt»,'and  the  life  of  the  aorvivor?  remainder  to  Catherine 
in  fee;  and  as  to  the  copyhold  C.  Bowker  was  admitted  in  fee 
on  the  surrender  of  the  recoveror ;  and  afterwards,  at  the  same 
Courf,  W.  Bowker  and  C.  his  wifedulj  surrendered  the  premisei 
to  themselves  for  their  lives  and  the  life  of  the  survivor,  witb 
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remainder  to  the  right  heirs  of  Catherine;  and  W.  Bowker  and     1T93. 
his  wife  were  admitted  accordiAf(Iy.     C.  Bowker  and  her  hus-  — — — 
band  are  dead  without  issae.  «7.  Crou)^  the  lessor  of  the  pbiatiff,      cii^w 
is  the  heir  ex  parte  paiernd  of  C.  Bowler.    The  defendaats  are     •Jjjjjf 
her  heirs  ex  parte  maternd.    The  questions  reserved  were,  firsit,     inhb. 
Whether  the  plaintiff  were  entitled  to  recover  the  freehold  and 
topjhold  premises,  or  either  of  them,  which  passed  to  C  Bowker^ 
under  the  will  of  «f .  Youngerf  And  secondly,  the  like,  as  to  the 
premises  which  passed  to  C.  BosE^Aer  under  the  will  of  S.^iXt/iioff. 
Perceval  for  the  plaintiff  relied  on  the  case  of  Martin  d. 
Tregonwell  v.  Slrachan  («),  1  Wih.  2.  GS,  and  4  Bro.  ParL  Com. 
48G,  as  decisive  of  the  second  question  stated  ;  that  case  bavinf 
detemtned  that  wh^re  a  tenant  in  tail  by  purchase  with  a  rever* 
sion  in  fee  by  descent,  both  ex  parte  maternd^  suffers  a  common 
recovery,  the  old  use  is  gone,  and  it  descends  to  the  paternal 
heirs.    With  regard  to  the  freeholdii)  (comprised  in  the  first 
question  stated)  of  which  C  Bowker  was  seised  as  tenant  in 
tail  hjf  desceniy  he  admitted  that  the  deiendants  were  entitled, 
on  the  authority  of  Abbot  v.  Burton  (£),  it  having  been  there  de« 
cided  that  the  course  of' descent  was  not  altered  by  tlie  re* 
covery  suffered  by  a  tenant  in  tail  by  descent  ex  parte  mnternd  ; 
hut  he  denied  that  this  rule  extended  to  the  copyhold  premises, 
because  the  reasons  which  govern  the  decision  as  to  freeholds 
were  not  applicable  to  copyholds.    At  common  law  the  old 
use  remained  in  tho  person  suffering  the  recovery,  where  none 
were  declared,  but  the  statute  of  Uses  (c)  interposes  and  gives 
the  legal  seisin  to  the  cestui  que  use  ^^  after  such  qualilj/^  manner, 
'^  &c.  as  he  had  before  in  the  use,'*  &c.    That  the  old  use  re- 
mains is  clear  from  1  Inst.  2S.  a.    ^^  Wlien  he  that  is  seised  of 
^'  land  makes  a  feoffment  in  fee,  without  valuable  consideration, 
^'  to  divers  particular  uses,  so  much  of  the  use  as  he  disposeth  not 
*'  is  in  him,  as  his  ancient  use  in  point  of  reverter.    So  of  lands 
'^  on  the  part  of  the  mother,  the  me  shall  go  to  the  lieir  of  the 
''  part  of  the  mother,  which  could  not  be  if  it  were  not  the  old 
^  use,  bat  a  thing  newly  created.^'  It  is  also  evident  from  2  Pr. 
Wms.  139,  that  there  is  no  difference  between  the  express  de* 
claration  of  an  use  end  one  that  results  by  implication,  as  to 
^  course  of  descent;  and  from  S.^^aiT.  146,  that  the  word 
*^  quality,"  in  the  statute  of  Uses,  means  descendible  qualitj/. 
The  principle  of  decision  then,  as  to  freeholds,  is  that  the  old 
useremained,  andthattbeslatutegivesthe  legal  eatateinthesame 
quality,  &c.    But  that  reasoning  does  not  apply  to  copyholds, 

MP«if.ia7.  (fr}Salfe59Q.  (c) StaL S7  JET.  8. e.  10. t .  I. 
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because  the  statute  of  Uses  does  not  extend  to  them.    Copy* 

holds  require  an  actual  re-convej^ance.     On  a  judgment  in  the 

•  Lord's  Court  the  recoveror  is  admitted  to  him  and  to  his  heirs; 

and  there  being  nothing  which  re-conveys  the  legal  estate  to  the 

tenant,  it  is  completely  out  of  the  tenant  and  as  completely  in 

the  recoveror,  and  cannot  get  back  again  to  the  tenant  without 

a  re-conveyance.  The  tenant  therefore  in  such  a  case  takes  as  a 

purchaser.    In  Co.  Lit.  l!2.  b.  it  is  said,  <<  If  a  man  be  seised  of 

^^  lands  as  heir  of  the  part  of  his  mother,  and  maketh  a  feoffment 

^*  in  fee,  and  taketh  back  an  estate  to  him  and  his  heirs,  this  is 

^^  a  new  purchase ;  and  If  he  die  without  issue,  the  heirs  of  the 

^^  part  of  the  father  shaU  first  inherit/'  And  in  a  note  (a)  on  that 

passage  it  is  observed  ^^  Here  Lord  CbA'emust  be  understood  to 

^^  speak  of  two  distinct  conveyances  in  fee;  the  first  passing  the  use 

'^  as  well  as  the  possession  to  the  feoffee,  and  so  completely  divest- 

^^  ing  the  feoffer  of  all  interest  in  the  land ;  and  the  second  re- 

"  granting  the  estate  to  him."     This  case  is  not  distinguishable 

from  a  feoffment,  or  re-feoffment,  or  from- a  fine  sur  grant  and 

render.     In  Price  v.  Langford{h)  it  was  said,  "  If  the  fine  had 

^^  been  levied  generally  without  any  render,  or  without  any  uses 

^^  declared,  the  resulting  use,  which  would  have  devolved  on  the 

^^  cognizor,  woiQd  have  been  the  old  use  in  the  same  quality  as 

^^  it  was  before :  but  this  case  of  the  fine  with  grant  and  render 

^^  is  all  one  in  effect  as  a  feoffment  and  re-infeoffment ;  and  by 

^^  consequence  the  quality  of  the  estate  is  altered,  and  so  it  shall 

"  descend  to  the  heir  ex  parte  paternd.'^    There  is  also  another 

principle  of  law  in  favour  of  the  plaintiff,  that  where  the  legal 

and  equitable  interests  unite  in  the  same  person,  the  latter  is 

merged  in  the  former.     Goodright  d.  Alston  v.  fVellsj  Dough 

769  (c).    Now  here  the  tenant  was  merely  the  cestui  que  me  ; 

he  had  only  an  equitable  interest  in  the  estate ;  and  though  that 

interest  (as  long  as  the  legal  estate  remained  in  the  recoveror, 

and  was  not  conveyed  back  by  surrender  to  the  tenant,)  would 

have  descended  to  his  heir  ex  parte  matemdj  yet  when  he  took 

back  from  the  surrenderor  the  legal  estate,  the  equitable  interest 

was  merged  in  it ;  he  then  took  as  a  purchaser,  and  the  legal 

estate  descends  to  the  heir  ex  parte  patemd.     The  statute  of 

Uses  therefore  makes  the  difference  between  the  freeholds  and 

copyholds. 

Sutton  was  proceeding  to  argue  for  the  defendants  on  the  con- 
troverted  point,  relating  to  the  copyholds ;  but  the  Court.having 
a  decided  opinion  on  the  subject  in  his  favour,  stopped  him. 

WJSrariSr.il.         WPartA,  140.    SoM:.  537.    I  Show.  9^.  S.  C.         W  3d  Edit. 
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Lord  Kenyon,  Ch.  J.— Tliis  case  has  probably  arisen  m 

consequence  of  the  inaccurate  mannerin  which  the  case  of  Martin  ^^  ^ 
T.  Strachan  is  reported  by  Sir  J.  Strange  (a).  [His  lordship  then      cmw* 

referred  to  a  MS.  note  (6)  of  that  case,  which  he  said  was  more  "g^ 

full  *■•«•       . 

(.)!««.  1179.  ..        CUu^-^fi'^M 

(*)  The  Lord  Chief  Justice  obligingly  furnished  us  with  the  following  note.  "         I   ^ w  /?  . 
**jrar(iii    on   the   demise   of    Tttgmmta    esq.  v.    S/racAaw   and   othen,    HU- 

"  J6  Geo.  2.  ^ 

"  After  two  vgoments,  the  opinion  of  the  Court  on  the  special  verdict  in  this 
**  case  was  delivered  Xo  the  following  effect,  by 

"  £«e,  Ch.  Just.— The  material  question  is,  Whether  the  estate,  of  -which  Jaet»  \ 

<*  BmkM  died  seised  in  fee,  is  to  descend  to  the  lessor  of  the  plaintiff,  as  heir  to  Jacob  I 

**  AmJes  cx  jNvie  mAttrnai  if  not,  the  possession  of  the  defendant  is  a  sufUcient  de- 
"  fence  as  against  the  plaintirs  demand;  for  the  plaintiff  must  recover  upon  the 
*'  strength  of  his  own  title,  and  not  by  the  wtakness  of  the  defendant's  title.  JatxA 
•*  Btmkt  being  tenant  in  tail  by  purchase  unde/  a  marriage  settlement  made  J>y  his 
**  ancestors,  with  remainder  in  tail  to  Rookt  and  Aik  his  relations,  ex  parit  matemdt 
"  with  remainder  in  fee  to  himself  by  descent  from  his  mother,  makes  a  tenant  to 
"the  fr§cipe  by  lease  and  release,  and  then  suffers  a  common  recovery  j  and  by  the 
"■me  deed  decUres  the  use  to  himself  and  his  heirs  j  and  afterwards  dies  seised 
**  intestate,  and  without  issue. 

**  The  nile  of  descent  is  known,  and  will  be  agreed.  If  a  man  seised  as  heir  on 
"  the  side  of  the  mother  ro^ke  a  feoffment  in  fee  to  the  use  of  himself  and  his  hein, 
**  the  use  being  a  thing  in  trust  and  confidence  shall  ensne  the  nature  of  the  lands, 
**  and  shall  descend  to  the  heir  on  the  part  of  the  mother.  Co.  Lit,  IS.  a.  3  Lev, 
"40S.  Godbold  v.  FruHone,  And  it  will  be  the  same  if  the  limitation  be  by  fine 
**and  recovery;  it  is  still  the  ancient  use ;  and  there  is  no  difference  whether  upon 
"  the  cpnveyance  of  an  estate  any  part  of  the  use  result  by  implication  of  law,  or 
**  whether  it  be  reserved  by  express  declaration  to  tlie  party  from  whom  the  estate' 
"^  moved  ;  and  so  b  the  case  of  Abbot  v.  Burton^  Salk.  590.  But  this  rule  holds  only 
**  where  lands  come  by  descent,  and  not  where  a  person  takes  by  fmrchau.  And  there- 
"  fore  if  a  roan  have  i^sue  a  ran  and  dieth,  and  the  wife  also  dieth,  lands  are  letten 
^  for  life,  remainder  to  the  heir^  of  the  wife,  the  son  dieth  without  isnie;  the  heirs 
**  on  the  pan  of  the  father  shall  inherit,  and  not  the  heirs  on  the  part  of  the  mother ; 
**  becaose  it  vests  in  the  son  as  a  purchaser.    1  Inst.  13.  a. 

**•  Now  here  it  is  observable  that  /.  Banks  took  an  estate  tail  at  a  purchaser  par 
**^formam  doni,  (j.  e.)  under  the  settlement  made  by  old  John  TVe^ontpeU  on  the  mar- 
'*  riage  of  hb  daughter  LuttreU  iq  1680;  and  this  estate  tail  in  Jacob  Banks  preceded 
*'  the  estates  to  Ash  and  Rooke^  and  also  preceded  the  remainder  in  fee.  The  question 
**  then. is,  lYhether  Jacob  Baaks,  who  thus  took  as  a  purchaser  under  a  settlement  by 
**  hb  maternal  ancestor  an  estate-tail  precedent  to  the  remainders  in  tail,(and  also 
"  precedent  to  his  own  reversion  in  fee,  and  suffered  a  common  recovery,  and  there- 
**  by  mado  himself  tenant  in  fee,  is  not  to  be  considered  in  the  same  manner  as  to 
**  aoy  dcKcndible  quality  as  if  he  had  originally  taken  by  purchase  an  absolute  fee- 
"  niaplc  under  a  settlement  made  rx  parte  materna?  And  in  order  to  determine  thif, 
**  it  will  be  proper  to  consider,  1st,  How  conditional  fees  stood  at  the  common  law? 
**  ^ly,  ^Vhat  alterations  were  made  by  the  statute  De  donis?  And  lastly.  What  is 
**  the  effect  and  operation  of  a  common  recovery?  .* 

**  And  first ;  at  common  law  all  inheritances  were  fpc^implc,  absolute,  fee-sim- 
**  pie  conditional,  or  qualified  fee.  The  donor  had  only  a  possibility  of  having  the 
"  lands  again ;  for  the  tenant  of  lands  intailed  before  the  statute  had  only  a  fee- 
'*  nnple  conditional.  If,  before  issue  had,  he  had  made  a  feoffment  in  fee,  the  donor 
**'  shooU  not  have  entered  for  the  forfeiture ;  but  this  feoffment  had  barred  the  fte- 
**  tare  isac;  and  after  issue  had,  the  condition  was  performed  to  this  purpose,  that 
**  benight  have  aliened,  and  thereby  have  barred  the  donor  and  Ms  heiri  from  all 
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fbll  widtcoiMet  timn  any  in  f)rinf.]  The  operation  of  a  6ne  and 
.  a  nnmrtry  en  questiotw  ef  ihk  4ind  is  extremely  difereat.    h 

_  a  feimnt 

«'  fMHb^i^ity  dr  pcveivton  for  4leifault  of  vmci  ani  A8  lo  the  heirs  of  bU  body,  be 
'*  might  ha^e  barred  them  as  well  befoninae  had  as  after.  By  having  issue,  the  cod- 
'^liitbn  was  performed  for  three  purposes;  to  alien,  to  forfeit,  and  to  charge:  Imt 
*^tl|acoane  of  descontwas  not  altered  by  having  iisne. 

*«\i  to  the  altnation  made  t)y  the  statute  i  this  power  df  aliening  tras  Bhllked 
*'  sil  ^  time  of  itaaking  the  itatute  1>«  donii^  and,  therefore,  ttie  statute  only  Cook  away 
**  that  power  i  but  the  estate  was  left  to  descend  as  before ;  and  that  the  donee  might 
*«lliSVfc  noyowerTo  illen,  'the  judges  held  the  donee  should  not  have  a  fce^imple,  and 
**  so  made  divided  estates,  and  created  a  pafticolar  le^tstte  in  the  donee,  and  the  rcver- 
<'  slon  Yhihlt  doDor:  so  as  Whefie  the  donee  had  a  f^e  simple  before,  he  had  by  this 
'*  aet  bntliiL  endO^tafl ;  and  whrre  the  ilmior  had  bdt  a  possibility  before,  now,  by 
'*  ctfn^truetton  iff  this  act,  the  dcmor  had  a  fee  simple  expectant  upon  the  estate  tail, 
*»  which'We  eiffl  a  reversion.  So,  by  this  HivL-^ion  of  the  estates,  the  donee  before  issue 
**1ialL,  drafter  issue,  could  not  bar  or  c^faarge  liis  issue,  nor  fbr  default  of  issue  the  donor 
•*  or  "bis  heirs:  and  Ihls  learning  appears  tn  Co.  XiL  19.  and  2  Jnit,  iJ34;  by  which 
^«  means  a  ptirpetnlty  was  created :  and  then  when  this  great  inconvenience  was  di*- 
■•  covered,  the  juHf^es  found  it  a1)6o1utely  necessary  to  give  tenants  In  tail  a  power  of 
"•*  aliening  l?y  recovery.    Thus  common  recoveries  were  introduced,  and  they  were 
•♦  afteiwaras  taken  notice  of  by  several  acta  of  parliament,  as  by  the  act  of  7  Ti.  8.  c.  4 ; 
*«  to  enable  recoverors  to  avow,  &c.  21  //,  8.  c.  19.    And  in  T^Sary  PvrHngtoiii  case 
'*  10  Co.  "SS.,  as  liord  Coke  says,  that  the  judgment  in  12  £d.  I.  was  no  new  inven- 
***llonl)Ut  approved  of  by  the  resolutions  of  the  sages  of  the  law  $  who,  iiercciving 
**  what  contentions  and  mischiefs  had  crept  in  to  the  disquiet  of  the  law  Uy  these  fet- 
"^  tered  inheritances,  upon  consideration  of  the  said  act,  and  of  the  former  ejQ)osition 
**  of  ft  by  the  sages  of  the  law,  always  after  the  said  act  gave  judgment  that  in  such 
"•«  case,  (vbi)  of  a  common  recovery,  where  there  is  a  judgment  against  the  tenant 
'"  in  tail,  and  another  judgment  against  the  vouchee  ro  have  in  value,  the  estate  tail 
*•  should  be  barred;"  and  says  my  Lord  Coite,  /o.  38.  6. ;  so  that  where  ihc  art  of 
yff,' 2:**  Quod  finis  ipso  jure  sit  nuUus,  we  may  say,  quod  quoad  communemrecnperatknem 
**  Arc.  ttttusipse  Ipso  jure  silnuUus^    And  in  truth  that  is  the  case;  for  now  the  doaee 
In  tail  by  suiTering  a  common  recovery  is  enabled  to  pass  an  estate  to  another,  and 
his'hHrs.nhat  is  an  absolute  fee-simple. 

*'*  This'leads  me  to  consider  the  eO'ect  and  operation  of  a  common  recovery.  And 
"  this  Is  fvell  stated  in  the  case  of  Hunt  v.  Gatele^^  Moor  155,  6.  There  it  af^poars 
***tbat  remAhiders  by  the  common  law  and  before  the  utaiute  J)e  donis  were  butpor- 
'^sfbilities  of  reverter,  and  after 'the  .statute  remained  of  so  base  account  that  the 
*''  remainder^nan  sboold  not  be  received,  nor  compel  the  tenant  to  attorn.  Tbat  en- 
*'  talis,  tieing  the  common  grievances  of  the  realm,  occavioneil  the  making  of  the 
"**  stmtute  dr  Tines  tp  bar.  the  issue,  and  the  invention  of  recoveries  to  bar  the  re- 
*^  mainll^rsi  and'the  re2^*>on  of  a  common  recovery  barring  the  remainder  is,  because 
<*  lilt  iu  TeatBinder  Is  enabled  to  enjoy  the  recompence.  And  this  reason  lias  had  al- 
'**']ow&nee  always  by  the  judges \iuce  the  first  commencement:  and  the  issue  who 
**  is  faiheritable  to'the  rtcnmpence  shall  be  Imrred  thereby,  but  not  Uie  lessees,  -gnm- 
*^'tet9  df  retft,^r  concuees  of  statutes,  or  parties  to  other  incumbrances  of  the  tenant 
«*  IntatlHliMtf,  i*ho  sUiTers  the  common  rccdvery;  for  they  may  falsi(]}-;  but  the 
***  gtantee*  df  the  remainder  can  not  fahiry  the  recovery  sufiered  by  the  tenant  of  the 
••  freehold  j  yet  they  shall  be  barred  by  hH  recovery,  because  they  claim  under  the 
**  remnindvr-nflin  who  Is  entitled  to  the  recompeuce;  so  that  a  common  recovery 
^  tfOy  bfc  constttered  in  several  respects,  as  to  a  tenant  in  tail,  aud  as  to  the  remainder- 
**'  mn.  Asto  atAiant  in  tail,  it  is  a  conveyance  by  consent;  as  to  the  remainder  it 
***  is  atmrfaltdtuDtary.  As  to  a  tenant  iu  tail,  it  is  a  grant  in  the.i^er ;  as  to  the  re- 
■^  ffiaiifd«r,'it  Inwtheisrrditof  a  recovery  upon  title ;  and  therefore  tenant  in  tail  alone 
***  luiilfii  all'ttfe  uses  apd&  mdi  recovery,  aad  he  in  remainder  nokm  vbUsu  is  bound ; 

"  and 
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a  tenant  in  tail,  wi  A  a  re? erstM  in  fee  to  bt  oMetf,  te^  a  faia).  Ae     179^* 
effect  of  tlMt  on  the  egtate-tail  ia  creating  a  base  fee ;  a«d  tbat 

becomta     ^^ 

"and  if  a  comaoo  recovery  is  mtTered  wiibotit  coMtdemtioii,  this  in  judfOMBt  ©#       TCJ^ 
^  kw,  without  other  prwrf,  is  to  the  use  of  him  wh»  raflisnpA  the  rocnmry^  if  wiAlBa 
« is  proTed  to  the  contrary,  as  appears  in  9  Co.  1 1.  Dwwnon'i  ca»e.  This  I  think  does 
"  folly  eiplain  the  nature  of  a  common  recovery  j  and  shews  that  the  recovcior  has 
'« u  estate  in  fee,  discharged  of  nil  incumbrances  made  by  tl^e  remainder-man.  An4 
«  when  the  tenant  in  tail  saffers  a  common  recovery,  and  dies  without  isRue,  a  renl- 
«  char^re  ijranted  by  .the  remainder-man  is  jcone  by  the  recovery,  aWiough  the  estate* 
**  tail  was  expired «  because  he,  who  is  in,  is  in  under  the  intait ;  and  so  it  appears  in 
«  Peph.  5,6.  But  it  was  urged  at  the  bar.  (and  here  I  think  the  stress  of  the  ease  lies 
"fortheplaintifr,)  that  the  estate-tail  and  fee  being  in  the  same  peraon  in  the  pre^ 
« sent  case,  the  fecovery  will  operate  as  a  bar  and  extinguishment  of  the  estate-Uil, 
"  and  consequently  as  a  revival  or  giving  life  to  the  reversion  in  fee.  And  to  warrant 
"this  was  cited  the  case  of  Symondt  v.  Cudmore„  1  5att.  338.  CurfA.  258.  5Mn.S39. 
"  I  Shorn,  370.    4  jiforf.  1.  which  case  is  thus:  tenant  in-tail,  remainder  to  himself 
"in fee,  levied  a  fine  with  proclamations;  in  which  case  it  was  rrsolved  that  the 
"  fine  with  proclamations  not  only  barred  but  extinguished  the  estate-tail  as  much  to 
"  an  intenU  as  if  tenant  in  tail  had  died  without  issue ;  for  otherwise  the  connsee  must 
"  have  two  distinct  estates  in  fee,  viz.  a  base  fee,  determinable  upon  the  death  of 
"  tenant  in  tail  without  issue,  and  also  an  absolute  fee ;  which  is  very  absurd;  and 
**  therefore  the  greater  fee,  which  is  the  absolute,  shall  swallow  up  the  base  fee,  and 
•*  shall  be  consolidated  into  one  entire  estate.   Now  here  it  is  to  be  observed,  that  the 
'*  tenant  in  tail  as  such  passed  a  fee  to  the  conusee  in  that  case  by  the  fine,  89  the 
'*  Court  there  held,  without  any  regard  to  the  reversion  In  fee;  but  this  was  a  base 
*'feeora(ytaIUied  fee,  determinable  upon  the  death  of  the  tenant  io  tail  without 
**  issoei  and  what  that  base  or  qualified  fee  is,  is  well  ezphiined  by  Lord  Hott,  in  the 
**caseof  Jfcdkee  v.  Oarke^  Salk-  619,  where  he  says,  that  *  if  a  tenant  in  tail  cove* 
**  out  to  stand  seised,  or  by  lease  and  release,  or  bargain  and  sale,  convey  to  anothec 
**  aad  his  heirs,  it  is  a  base  fee,  not  determined  nor  determinable  till  the  entry  of  the 
*'  iisne:  for  before  the  statute  He  dbnu  be  had  a  fee-simille ;  and  the  statute  docs  not 
**  alter  (he  nature  of  the  estate,  but  restrains  the  power  of  alienation ;  and  there- 
**  forci  V  he  might  before  the  statute,  s^  he  may  since.    The  statute  only  makei 
**  it  voidable.*    life  says  fhrther,  that '  he  has  the  whole  estate  In  him,  and  tberefois 
^'  Bmst  be  able  ta  dWest  it ;  and  so  (be  said)  was  %moMr*s  case,  10  Co.  96.*    The  difr 
'^'^nee  then  between  the  case  of  Stfmondt  v.  Oidmore  and  this  present  case,,  arises 
^Q  the  different  operation  of  a  fine  and  a  common  recovery.    A  fine  operatea  as 
**  M  eifingnishBient  of  the  estate-tail,  and  passes  a  base  or  a  qualified  fee.   And  that 
«  fioe  in  die  caae  of  Symmi$  v.  Cudmore  was  in  the  nature  of  a  merger  or  consolida- 
«•  tioo  of  the  two  fees;  the  leveniion  in  fee  being  there  let  in  and  taking.place,  and 
**  was  the  same,  and  was  there  so  cohsidered,  as  if  tenant  ia  tail  bad.  been  dead  with- 
•*  oat  isme.  Bat  a  common  recovery  does  not  operate  in  that  manner ;  for  a  common 
M  recovery  passes  net  a  base  fee,  hot  a  full,  absolute,  unl'tmited,  and  rightful  fee,  and 
•*  ii  to  be  coosidered  as  the  proper  conveyance  of  a  tenant  In  taU,.  and  passes  the  fee 
^  ia  the  same  manner  as  the  fee  is  passed  by  a  feoffment  of  tenant  to  fee.  And  so  was 
<*  the  opinion  of  Mr.  Justice  TVocjf,  as  he  delivered  it  at  the  Delegates  in  l4>rd  Der- 
*<  ■saAsator's  caw.    And  the  act  for  forfeiture  of  estates-tail  in  cane  of  treason  seems 
"  to  conssder  the  matter  in  the  same  light ;  for  by  the  statute  26  U,  8.  c.  IS.  tenants  ia 
'*  tail  forfeit  the  whole  fee;  so  that  the  parliameni  has  considered  tenant  in  tail  •• 
«<  owner  of  the  whole  fee.    1  /f.  H.  P.  C.  d40.    And  to  say  that  the  estate-tail  is  ex- 
**  tended  and  enlarged'  by  a  common  recovery  suffered  )>y  tenant  in  tail  i^an  inac 
«« curate  way  of  speaking;  and  so  it  was  treated  by  Mr.  J.  Tracu  in  the  case  of  Lord 
'*  ikrmmiwaUrf  far  what  is  called  an. estate-tail,  is  still  a  fee  conditional  as  be£>rc  the 
**  ad,  and  the  same  estate  in,the  eye  of  the  law  hath  continued.  And  that  it  ia  considered 
*  in  dM  natore  of  a  fee  is  proved  rrom  hci^cc,  that  such  tenant  may  exchange  with 
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'^fsambUity  dr  pevenJon  lor  4Jie?auU  of  inkti  anias  Ia  the  hem  of  bis  Wy,  lie 
'*  mll^t  bave  barred  thrm  as  well  b^foninae  had  as  after.  By  having  iarae,  the  cod- 
'^QitioD  was  performed  for  three  purposes;  to  alien,  to  forfeit,  and  to  char^:  Irat 
*^  t^^coane  of  descont  was  not  altered  by  havinf?  inue. 

*^1^  to  the  aTtnatidn  made  t)y  the  statute  i  this  power  df  ulieninj;  tras  8hliked 
**  A  t%  time  of  itaaking  the  itatnte  1>«  donis^  and,  therefore,  ttie  statute  oiily  took  away 
**  that  power :  but  the  estate  was  left  to  descend  as  before  $  and  that  the  donee  might 
««liaiv^  UD'powerlo  alien,  Ihe  judges  held  the  donee  sliould  not  have  a  fee-Mmple,  and 
**  so  made  divided  estates,  and  created  a  paftlcotar  estate  in  the  donee,  and  the  rcver- 
«*  siou  iH'<he  doDor:  so  as  Wbeiie  the  donee  had  a  fee  simple  before,  he  had  by  this 
(•  aet  butun  esticetafl ;  and  where  the  drnior  had  btit  a  possibility  before,  now,1)j 
'*  ctfn^tnrettOfi  iff  this  act,  tbe  dm^or  bad  a  Ibe  simple  expectant  upon  the  estate  tail, 
*»  which"tfc  Cifll  a  reversion.  So,  by  this  HivUion  of  the  estates,  the  donee  before  iaue 
**1iall,  drafter  issue,  could  not  bar  or  chttrgeliis  issue,  nor  fbr  default  of  issue  the  donor 
•*  or  "bis  hcln:  and  Ihls  leamlug  appears  tn  Co.  Xt7.  19.  nnd  2  Jnsi,  iJ34;  by  which 
"•  means  a  p'erpetnlty  was  created  :  and  then  vrhen  this  great  Inconvenience  was  Bi*- 
"  covered,  the  judf^es  found  It  a-bsolutely  necessary  to  give  tenants  In  tail  a  power  of 
^'  aliening  l?y  recovery.    Thus  common  recoveries  were  introduced,  and  they  were 
"  sSterVards  taken  notice  of  by  several  acteof  parliament,  as  by  tbe  act  of  7  //.  8.  c.  4 ; 
*•  to  enable  recoverors  to  avow,  &c.  21  /f.  8.  c.  19.    And  in  TUary  Partington  s  case 
*'  10  Co.  "SS.,  as  Lord  Coke  says,  that  the  Judgment  in  12  Ed,  I.  was  no  new  inven- 
***lionl)Ut  approved  of  by  the  resolutions  df  the  sages  of  the  law  $  who,  ])erceiTing 
*'  wluit  contentions  and  mischiefs  had  crept  in  to  the  disquiet  of  (he  law  1^  these  fet- 
^*  tered  inheritances,  upon  consideration  of  the  said  act,  and  of  the  former  ei^position 
**  of  it  by  the  sages  of  the  law,  always  after  the  said  act  gave  jiuigmcnt  that  in  such 
'«•  case,  (vix)  of  a  common  recovery,  where  there  is  a  judgment  against  the  teuant 
'^  in  tail,  and  another  jpdgment  against  tbe  vouchee  to  have  in  value,  tbe  estate  tail 
**  ^onld  be  barred ;"  and  says  my  Lord  CoXre,  fo,  S8.  6. ;  so  that  where  the  art  of 
TT.  2.  ••  QuodfinU  iptojurt  sit  nutlus^  we  may  say,  quod  quoad communem  reeuperaiionem 
**  Arc.  uttutipn  ipsojttre  uilnutbtsi!^    And  in  truth  that  is  tbe  case;  for  now  tbe  duaec 
In  *iail  by  suVerlng  a  common  recovery  Is  enabled  to  pass  an  estate  to  aoolher,  and 
bis'h^irs,that  is  an  absolute  fee-simple. 

''*'ThU'1eads  me  to  consider  the  eilect  and  operation  of  a  common  recovery.  And 
<*  this  b  well  stated  in  the  case  of  Hunt  v.  GateUy^  Moor  155,  6.  There  it  appears 
**tliat  renyihiders  by  the  common  law  and  before  tbe  ptaiute  />«  donis  were  but<pw- 
^'sibnitiesof  reveiter,  and  alter  the  statute  remained  of  so  base  account  that  the 
*^  remahider^nan  should  not  be  received,  nor  compel  tlie  tettant  to  attorn.  That  en- 
**  talis,  tieing  'the  common  grievances  of  the  realm,  occasioned  tbe  making  of  tlie 
"**  simtute  oif  Tines  tp  bar  tlie  issue,  and  the  invention  of  recoveries  to  bar  the  re- 
"  mainll^rsi  and  the  res^<>on  of  a  common  recovery  barring  the  remainder  is,  because 
■*  lie  in  'reuminder  it  enabled  to  enjny  the  recompence.  And  this  reason  has  had  al- 
'^^'lowante  always  by  the  judges  \iucp  the  first  commencement:  and  the  Ikuc  m-bo 
**  is  tnlieritable  to'the  recnmpence  shall  t>e  Imrred  thereby,  but  not  tlie  lessees,  graa- 
^**t0es  df  redt,^r  conosees  df  statutes,  or  parties  to  other  incumbrances  of  Che  tenant 
•*  intall  Hlmtelf,  who  sdlfrrs  the  common  recovery;  for  they  may  falsify-;  but  the 
***  grantee*  df  the  femalndrr  cannot  falsify  the  recovery  suflered  by  the  teuant  of  the 
*'  freehold ;  yet  they  shall  be  barred  by  his  recovery,  because  they  claim  under  the 
••  remiiindfr^nflin  who  is  entitled  to  the  recompence i  <o  that  a  common  reoivery 
"**  tfOy  \Fi  coostaered  la  several  respects,  as  to  a  tenant  in  tail,  and  as  to  the  remainder- 
**  unn.  Asto  alAUint  in  tail.  It  is  a  conveyance  by  consent;  as  to  the  remainder  it 
"**  is  -atmrfaivdlunfary.  As  to  a  tenant  iu  tail,  it  is  a  grant  in  the.|>er ;  as  to  the  re- 
**  ffiaiifd«r,'it  bas'thecreditof  a  recovery  upon  title ;  and  therefore  tenant  in  tail  alone 
***  lialfii  all  aft  uses  apdn  ttiCb  recovery,  aad  he  in  remainder  noUnt  totau  is  bound  ; 

•»and 
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a  tenaot  in  tail,  with  a  re? ersm  in  fee  to  bt oMetf^  h/vf  a  iii8).tbe     1799^ 
•ffect  of  Omi  on  the  egtate-tail  is  creaiing  a  base  fte ;  mA  tbat 

becomttf 

**  and  if  a  commoo  rMt>very  is  suffered  witboiit  comideratioii,  this  in  judgment-  o#        Bmm!* 
**  law,  withoot  other  pmof,  is  to  the  use  of  him  who  sofisnpA  the  twmmrfy  tf  witfiiBs 
**  it  proved  to  the  contrary,  as  appears  in  9  Cb.  1 1.  J)omman\  eve.  This  I  think  does 
**  foIJy  explain  the  nature  of  a  common  recovery  %  and  shews  that  the  recoveror  ha« 
"an  estate  in  fee,  dischar^d  of  nil  incumbrances  made  by  tl\e  remainder-man.  Aa4 
"  wften  the  tenant  in  tail  saffers  a  common  recovery,  and  dies  withoot  itnie,  a  rent- 
«•  char^  i^ranted  by  the  remainder-man  is  jcone  by  the  recovery,  althouj;h  the  estate* 
**  taU  was  expired ;  because  he,  who  is  in,  is  in  under  the  intait ;  and  so  it  appears  In 
**  Popk.  5,6.  But  It  was  urged  at  the  bar,  (and  here  I  think  the  stress  of  the  ease  liei 
"  for  the  plaintiff,)  that  the  estate-tail  and  fee  being  In  the  same  person  in  the  pre* 
*^  sent  case,  the  Recovery  will  operate  as  a  bar  and  extinguishment  of  the  e«tate-tail, 
"  and  consequently  as  a  revival  or  giving  life  to  the  reversion  in  fee.  And  to  warrant 
<*  this  was  cited  the  case  of  5ymonds  v.  Cudmore^  1  Salk.  338.  CartA.  258.  Skin.  339. 
''  1  Shorn.  570.    4  Jffod.  1.  which  case  Is  thus:  tenant  in-tail,  remainder  to  himself 
*'  in  fee,  levied  a  fine  with  proclamations;  in  which  case  it  was  nrsoWed  that  the 
*'  fine  with  proclamations  not  only  barred  but  extinguished  the  estate-tall  as  much  to 
'^  an  intenu  as  if  tenant  in  toil  had  died  without  issae;  for  otherwise  the  conusee  must 
"  have  two  distinct  estates  in  fee,  vis.  a  base  fee,  determinable  upon  the  death  Qf 
**  tfoaot  in  tail  without  issue,  and  also  an  absolute  fee ;  which  it  very  absurd;  and 
'*  therefon  the  greater  fre,  which  is  the  absolute,  shall  swallow  up  the  base  fee,  and 
"  tha}}  be  consolidated  into  one  entire  estate.   Now  here  It  is  to  be  observed,  that  the 
"  tenant  in  tail  as  such  passed  a  fee  to  the  conusee  in  that  case  by  the  fine,  ay  the 
**  Court  there  held,  without  any  regard  to  the  reversion  in  fee;  but  this  waa  a  base 
*'  fee  or  a  q^ialified  fee,  determinable  upon  the  death  of  the  tenant  In  tail  withont 
**  issue;  and  what  that  base  or  qualified  fee  is,  is  well  explained  by  Lord  Hott,  In  the 
**  case  of  Xaehd  v.  Ctarke^  StUk.  619,  where  he  says,  that  *  if  a  tenant  in  tail  cove* 
**  nant  to  stand  seised,  or  by  lease  and  release,  or  bargain  and  sale,  convey  to  aaothec 
**  and  bis  heirs,  it  is  a  base  fee,  not  determined  nor  determinable  till  the  entry  of  the 
**  iiBoe:  for  before  the  statute  He  dbnts  he  hod  a  fee-sim0e ;  and  the  statute  does  not 
"  alter  ihe  nature  of  the  estate,  but  restrains  the  power  of  alienation ;  and  there> 
^  forei  M  he  might  before  the  statute,  sb  he  ma^  since.    The  statute  only  makei 
*'  it  voidable.*    life  says  farther,  that  *  he  has  the  whole  estate  In  him»  and  tberefois 
'*  ntist  be  able  to  divest  it ;  and  so  (he  said)  was  Seifmwr\  case,  10  Co.  96.*    The  dif- 
**  ference  then  between  the  case  of  SjfouHuU  v.  Cudmore  and  this  present  case,,  ariset 
**  froo  the  different  operation  of  a  fine  and  a  common  recovery.    A  fine  operatea  as 
"  ao  estugnishflient  of  the  estate-tail,  and  passes  a  base  or  a  qualified  fee.   And  that 
**  fine  in  the  caae  of  SyiMmb  v.  Cudmore  was  in  the  nature  of  a  merger  or  consolida- 
"  tioo  of  the  two  fees;  the  reveriioD  in  fee  being  there  let  In  and  talking. place,  and 
**  was  the  same,  and  was  there  so  cohsidered,  as  if  tenant  in  tail  had.  been  dead  wlth.- 
"  out  tsne.   Bet  a  common  recovery  does  not  operate  In  that  manner ;  for  a  common 
**  reeovery  passes  not  a  base  fee,  but  a  full,  absolute,  onlimited,  and  rightful  fee,  and 
**  it  to  be  considered  as  the  proper  conveyance  of  a  tenant  in  taU,.  and  passes  the  fee 
'^  hi  the  nme  manner  a»  the  fee  is  passed  by  a  feoffment  of  tenant  in  fee.  And  so  wai 
**  the  opinion  of  Mr.  Justice  TVocjf,  as  he  delivered  it  at  the  Delegates  in  Lordi7«r> 
**  ontoBfer^s  caae.    And  the  act  for  forfeiture  of  estates-tall  in  ra<«  of  treason  seemf 
**  to  consider  the  matter  in  the  same  light ;  for  by  the  statute  26  U.  8.  c.  13.  tenants  in 
**tail  forfeit  the  whole  fee;  so  that  the  parliameni  has  considered  tenant  in  tail  a* 
**  owner  of  the  whole  fee.    1 H.  H,  P.  C.  d40.    A  nd  to  say  that  the  estate-tail  is  ex* 
**  tended  and  enlarged'  by  a  common  recovery  suffered  py  tenant  in  tail  iaan  inac 
*'  nrnte  way  of  speaking;  and  so  it  was  treated  by  Mr.  J.  Tncm  In  the  case  of  Lord 
**  IkrmmiwaUrt  Car  what  is  called  an. estate-tail  is  still  a  fee  conditional  as  be£ore  the 
**  act,  and  the  same  estate  in.tbe  eye  of  the  law  hath  continued.  And  thatit  ^considered 
*  ia  the  natore  of  a  fee  m  proved  from  hci^cc,  that  such  tenant  may  exchange  with 
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''<pMMbUity  dr  pcvenlon  for  ^leikult  of  umc:  andlas  4o  the  heirs  of  bU  body,  he 
'*  mll^t  ba^e  barred  them  as  well  befoM^iarae  had  as  after.  By  having  issae,  the  cod- 
'^tljltion  was  performed  for  three  purposes;  to  alien,  to  forfeit,  and  to  charge:  Imt 
*^ti^coiine  of  descent  was  not  altered  by  ha^iofi;  issue. 

*«lb  to  the  altmatlon  made  t)y  the  statute  i  this  power  df  aliening  was  ^liked 
**  sil  ^  time  of  ihaking  the  statute  D*  dbnif,  and,  therefore,  the  stattfte  only  took  anay 
«« that  power  t  but  the  estate  was  left  to  desicend  as  before «  and  that  the  donee  might 
"•^liav^  UDyowerlo  ddien,  the  jud|^  held  the  donee  should  not  have  a  fc«-i»imp]e,  and 
^*  so  made  divided  ei»tates,  and  created  a  pafttcular  Htstte  in  the  donee,  and  the  rever- 
<*  sion  iH'tht  donor:  iso  as  Wbefie  the  donee  had  a  fee  simple  before,  he  had  by  this 
**  aet  bufan  endO^tafl ;  and  where  the  ilmior  had  but  a  possibility  before,  now,'by 
'*  colsltruiCttbti  Iff  this  act,  the  ddtior  had  a  fee  simple  expectant  upon  the  estate  tail, 
^  WhicliAve  eaHa  reversion.  So,  by  this  Hivbion  of  the  estates,  the  donee  before  l«&ue 
'^'JuAf  dr  after  issue,  could  notliar  or  c^httri^e  liis  issue,  nor  fbr  default  of  is8oe  the  donor 
*^  or  liis  bein :  and  This  leamlug  appears  tn  Co.Xii.  19.  and  8  InH.  ii$i  $  by  which 
^«  means  a  pbrpKtiilty  was  created  :  and  then  when  this  great  inconvenience  was  ais- 
«•  covered,  the  judf^es  found  it  alvolntely  necessary  to  give  tenants  In  tall  a  power  of 
^*  aliening  l?y  recovery.  Thus  common  recoveries  were  introduced,  and  they  were 
"  aSterwaids  taken  notice  of  by  several  acts  of  parliament,  as  by  the  act  of  7  H.  8.  c.  4 ; 
**  to  enable  recoverors  to  avow,  &c.  21  //,  8.  c  19.  And  in  THary  Purtimgioii'i  case 
'"  10  Ca.  "S8.,  as  Lord  Coke  says,  that  the  judgment  in  12  Ed.  I .  was  no  new  invf  n- 
**'tion1>ut  approved  of  by  the  resolutions  of  the  sages  of  the  law;  who,  |K*rccivlng 
**  what  contentions  and  mischiefs  had  crept  in  to  the  disquiet  of  the  law  1^  these  fet> 
"^  tered  inheritances,  upon  consideration  of  the  said  act,  and  of  the  former  ea^o&itioo 
**  of  it  by  the  sages  of  the  law,  always  after  the  said  act  gave  Judgment  that  in  such 
'**  case,  (vis)  of  a  common  recovery,  where  there  is  a  Judgment  against  the  tenant 
'■*  in  tail,  and  another  Judgment  against  the  vouchee  to  have  in  value,  the  estate  tall 
*•  should  be  barred;'*  and  says  my  Lord  Co*e,  /o.  38.  ft. ;  so  that  where  the  act  of 
Tr.'2.  **  QiioSJinUipso  Jure  sit  nuVus,  we  may  say,  quod  fptoad communemrecuperathaem 
**  Arc.  attueipse  Ipso  jure  giinutUts^  And  in  truth  that  is  the  case;  for  now  the  dooce 
hi  *iail  by  suffering  a  common  recovery  is  enabled  to  pass  an  estate  to  another,  and 
'bis'hHrs,Xhat  is  an  absolute 'fee-simple. 

'**  Thlsleads  me  to  consider  the  ellect  and  operation  of  a  common  recovery.  And 
<*  this  is  fvell  stated  in  the  case  of  Hunt  v.  GtUeley^  Moor  155,  6.  There  it  appears 
**tliat  renyihiders  by  the  common  law  and  before  the  statute  J>e  donis  were  bul<p»- 
'^stbilitiesof  reveiter,  and  aTter 'the  .statute  remained  of  so  base  aocount  that  the 
**  remaludeMnan  sboold  not  be  received,  nor  compel  the  tenant  to  attorn.  That  en- 
"  tails,  tieing  'the  common  grievances  o'f  the  realm,  occa»ioned  the  making  of  the 
"**  stmtute  dr  Tines  tp  bar  the  issne,  and  the  invention  of  recoveries  to  bar  the  n> 
*^  mainilfrs;  and  the  res^«-on  of  a  common  recovery  barring  the  remainder  is,  because 
<*1i'e  in  Teotainder  is  enabled  to  enjoy  the  recompence.  And  this  reason  has  had  al- 
'**'Iow&nte  always  by  the  judges \tuce  the  first  commencement:  and  the  is^ue  «'ho 
**  IS  Inlieritalile  to'the'rtcompence  shall  be  l>arred  thereby,  but  not  the  lessees,  gran- 
^**t(!H  df  retft,  t>r  connsees  df  statuces,  or  parties  to  other  incumbrances  of  the  tenant 
**  Intail  HilbM^tf,  i%ho  sttffers  the  common  recovery;  for  they  may  falsify;  but  the 
***  gtantee*  dfthe  remainder  cannot Tabify  the  recovei^  suflered  b^  the  tenant  of  the 
••  freehold ;  yet  they  shall  be  barred  by  hiii  recover}-,  because  they  claim  under  the 
"  remuitidfi^nflin  who  is  entitled  to  the  recompence.;  <o  that  a  common  recovery 
"**  oMy  be  eonslttered  in  several  respects,  as  to  a  tejiant  in  tail,  and  as  to  the  remaindrr- 
**  Bftn.  Aslo  aTmant  intail,  it  is  a  convejance  by  consent ;  as  to  the  reuiainder  it 
**<  hi  a-tmr  faltdlunfHry.  As  to  a  tenant  in  tail,  it  is  a  grant  in  iht.per ;  as  to  the  re- 
**  nmiifdn'f'it  bas'thecn^ditDf  a  recovery  upon  title ;  and  therefore  tenant  in  tail  alone 
***  lialfii all^atfe  uses  opdH  tu£h  rcooverj,  and  he  in  remainder  noktu  voknt  is  bound; 

«<  god 
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a  tuant  in  tail,  with  a  re? ersiM  in  fee  to  bt oMelf,  fevjc  a  ioay  the     17991 
•ffect  of  that  on  the  egtate-tail  is  creaiiag  a  base  fte ;  a«d  that 

becomta 

*  and  if  a  ronmioo  recovery  is  wffered  wiihont  consideration,  thit  In  jud|pii«Bt  if       flUfcaT 

"  kw,  wtlbout  other  proof,  is  to  (he  use  of  him  who  sttfisipd  the  racow«r7»  if  Mi«bias 

"  is  prored  to  the  contrary,  as  appears  io  9  Cb«  1 1.  Domman\  case.  This  I  think  does 

"  fully  explain  the  natare  of  a  common  recovery  i  and  shews  that  the  recoveior  has 

**  u  estate  in  fee,  discharged  of  all  incumbrances  made  by  t^e  remainder-man.  And 

**  when  the  tenant  tn  tail  soffers  a  common  recovery,  and  dies  without  israe,  a  rent- 

"  char)^  I^Tanted  by  the  remainder-man  is  fcone  by  the  recovery,  althouf^  the  estate* 

**  tail  was  expirod ;  because  he,  who  is  in,  is  in  under  the  intail ;  and  so  it  appears  In 

**  Poph,  5,6.  Bnt  it  was  nrged  at  the  bar,  (and  here  I  think  the  stress  of  the  ease  lies 

"  for  the  plaintiff;)  that  the  estate-tail  and  fee  bein|^  {q  the  same  person  in  the  pre* 

**  sent  case,  the  Recovery  will  operate  as  a  bar  and  extinguishment  of  the  estate^tail, 

**  and  cooMqoently  as  a  revival  or  giving  life  to  the  reversion  in  fee.  And  to  warrant 

"tViswas  cited  the  case  of  5ymonds  v.  Cudmore^  lSaas.33S,  CarM.  25».  SkiiuSS39. 

'*  I  Shorn,  370.    4  Mod.  1.  which  case  is  thus:  tenant  in-tail,  remainder  to  himself 

*^  in  fee,  levied  a  fine  with  proclamations;  in  which  case  it  was  resolved  that  the 

"  ftoe  with  proclamations  not  only  barred  but  extinguished  the  estate-tail  as  much  to 

"  an  intesu  as  if  tenant  in  tail  had  died  without  issue;  for  otherwise  the  coonsee  must 

*^  have  two  distinct  estates  in  fee,  vis.  a  base  fee,  do  terminable  npon  the  death  of 

**  tenant  in  tail  without  issue,  and  also  an  absolute  fee ;  which  is  very  absurd;  and 

**  tfaerffore  the  greater  fee,  which  is  the  absolute,  shall  swallow  up  the  base  fee,  and 

**  liall  l>e  consolidated  into  one  entire  estate.   Now  here  it  is  to  be  obffened^  that  the 

'*  tenant  in  tail  as  such  passed  a  fee  to  the  conusee  in  that  case  by  the  fine,  89  the 

**  Court  there  held,  without  any  rcganl  to  the  reversion  in  fee;  but  this  was  a  base 

*' fee  or  a  q^iaUfied  fee,  determinable  upon  the  death  of  the  tenant  in  tall  without 

"  iaoe;  and  what  that  base  or  qualified  fee  Is,  Is  well  explained  by  Lord  Hott,  In  the 

'*  case  of  jfacJkel  v.  Oarke^  Salk.  619,  where  he  says,  that « if  a  tenant  in  tail  cove* 

**  nant  to  staiod  seisod,  or  by  lease  and  release,  or  bargain  and  sale,  convey  to  aaothec 

"ttdhis  hein,  it  is  a  base  fee,  not  determined  nor  determinable  till  the  entry  of  the 

^  i0K :  for  before  the  statute  He  donU  he  had  a  fee-sim0e ;  and  the  statute  does  not 

**  alter  (he  nature  of  the  estate,  but  restrains  the  power  of  alienation ;  and  there- 

»*  forci  «  he  might  before  the  statute,  sb  he  may  since.    The  statute  only  makef 

•*  it  voidable.*    lite  says  farther,  that '  he  has  the  whole  estate  In  him,  and  tberefois 

'« nttil  be  able  to  dWest  it ;  and  so  (he  said)  was  Seymour\  case,  10  Co.  96.'    The  difr 

**  fereoce  then  between  the  case  of  Sjfmondi  v.  Cudmorc  and  this  present  case,,  arises 

**  from  the  different  operation  of  a  fine  and  a  common  recovery.    A  fine  opcnUea  as 

"  ao  estUigtttsfament  of  the  estate-tail,  and  passes  a  base  or  a  qualified  fee.   And  that 

**  (be  in  die  caae  of  Symanit  v.  Cudmore  was  In  the  nature  of  a  merger  or  consollda- 

'*  ttoB  of  the  two  fees;  the  reversion  in  fee  being  tliere  let  in  and  tadiing. place,  and 

**  was  the  same,  and  vras  there  so  cohsldered^  as  if  tenant  in  tail  bad  been  dead  with- 

"  out  isne.  But  a  common  recovery  does  not  operate  in  that  manner ;  for  a  common 

**  recovery  passes  not  a  base  fee,  but  a  full,  absolute,  unlimited,  and  rightful  fee,  and 

**  is  to  be  considered  as  the  proper  conveyance  of  a  tenant  in  tail,,  and  passes  the  fee 

^  hi  the  same  manner  as  the  fee  is  passed  by  a  feoffment  of  tenant  in  fee.  And  so  was 

**  the  opinion  of  Mr.  Justice  TVocy,  as  he  delivered  it  at  the  Delegates  in  LordDtfi^ 

**  amtoBfer^s  case.    And  the  act  for  forfeiture  of  estates-tail  in  cav  of  treason  seems 

**  to  consider  the  matter  in  the  same  light ;  for  by  the,  statute  26  U.  8.  c.  15.  tenants  in 

**  tail  forfeit  the  whole  fee;  so  that  the  pariiameni  has  considered  tenant  in  tail  a* 

**  owner  of  the  whole  fee.    1 H-  //.  P.  C.  d40.    A  nd  to  say  that  the  estate-tail  is  ex* 

**  tended  afid"  enlarged'  by  a  common  recovery  suffered  )>y  tenant  in  tail  iaan  inac 

**  cnrite  way  of  speaking;  and  to  it  was  treated  by  Mr.  J.  Traqn  In  the  case  of  Lord 

'*  Jkrmtaiwai€r  f  Car  what  is  called  an. estate-tail  is  still  a  fee  conditional  as  be£>re  the 

**  act,  and  the  same  estate  in,the  eye  of  the  law  hath  continued.  And  that  it  la  considered 

^  ia  the  nataie  of  a  fee  m  proved  from  twri^ce,  that  such  tenant  may  exchange  with 
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MlMMlraMet  tlmn  any  tii  iprint]  The  operation  oTa  fine  and 
.  a  mcmtrj  <m  quettiotw  €>f  4bis  4iDd  is  ejctreflaely  diflEsreat.   l\ 

a  tenant 
**  pamil^Hy  dF  reversion  for  4letault  of  mnt:  mni  as  to  the  heirs  of  taii)  iniy.  He 
*■  mif^bt  have  barred  them  ai  well  befoRiisiie  had  as  after.  By  haTing  issor,  the  cod- 
^  (ition  was  performed  for  three  purposes;  to  alien,  to  forfeit,  and  to  charge :  bat 
*^  t||a  coarse  of  descent  was  not  altered  by  having  iwoe. 

♦*lb  to  the  a1t)FTatton  made  1>y  the  »tatate  i  this  power  Uf  iiliening  wais  ablikfd 
**  stt  %  time  of  ibaking  the  ftatnte  D«  donU,  and,  therefore,  ttic  stattfte  only  took  away 
«« that  power  t  but  the  estate  was  left  to  descend  as  before ;  and  that  the  dooee  migbt 
««liavto  noyowmo  alien,  the  judges  held  the  donee  slionld  not  have  a  fee-i^iinplr,  and 
**  so  made  divided  Cklatcs,  and  created  a  pafdcahu-  estate  in  the  donee,  and  the  rrver- 
**  ilon  llifhfc  donor:  so  as  whene  tlic  done«  had  a  ffee  simple  before,  he  badliy  this 
**  act  butim  ^tdt^  tall ;  and  where  the  ilrnior  had  but  a  pofislbllity  before,  now,l)y 
'*  conitmctfbn  iff  this  act,  the  doror  bad  a  fee  simple  expectant  upon  the  estate  tail, 
«*  which'we  d«ll  a  reversion.  So,  by  this  Hivbion  of  the  estates,  the  donee  before  issue 
**1iaA,  or  after  issnc,  could  Dot  bar  or  charge  liis  issue,  nor  for  default  of  isuiethe  donor 
**  or  "bis  heirs:  nnd  this  leamluf;  appears  hi  Co.  Xii.  19.  nnd  2  Jnsi.  39^;  by  which 
''•means  a  perpetuity  was  created  :  and  then  when  this  great  Inconvenience  was  fli*- 
«»  covered,  the  juttgtes  found  It  n1>M>lutely  necessary  to  give  tenants  In  tail  a  power  of 
'•aliening  by  recovery.    Thus  common  recoveries  were  introduced,  and  they  were 
•«  afterwards  taken  notice  ofby  several  acteof  parliament,  as  by  the  act  of  7  //.  8.c.  4 ; 
•«  to  enable  recoverore  to  avow,  &c.  21  //,  8.  c.  19.    And  in  Tffary  Partington  i  case 
*•  10  Co.  38.,  as  Lord  Coke  say?,  that  the  judgment  in  12  Ed.  I.  was  no  new  inven- 
***tion'biit  approved  of  by  the  resolutions  of  the  sages  of  the  law  ;  who,  perceiving; 
^*  what  contentions  and  mischiefs  had  crept  in  to  the  disquiet  of  the  law  hy  these  fet- 
^*  tered  inheritances,  upon  consideration  of  the  said  act,  and  of  the  former  ej^positioD 
*•  of  it  by  the  sages  of  the  law,  always  after  the  said  act  gave  judgment  that  in  such 
"  case,  (vis)  of  a  common  recovery,  where  tliere  is  a  judgment  against  the  teuaot 
'*•  In  tall,  and  another  judgment  against  the  voocJiec  to  have  in  value,  the  estate  tall 
••  ihould  be  barred;"  and  says  my  Lord  Coke^  fo,  38.  5. ;  so  that  where  the  act  of 
TT.  2.  *•  Quodjinit  ipso  jure  $it  nuT/ui,  we  may  say,  quod  quoad  communem  recuprrationem 
*•  arc.  Uttuaipst  ipso  jure  sitnuUusT*    And  in  truth  that  is  the  case;  for  now  the  donee 
In  tail  by  siiBerlng  a  common  recovery  is  enabled  to  pass  an  estate  to  another,  and 
bis'hHr«,*that  is  an  absolute Tee^imple. 

'*•  This  leads  me  to  consider  the  ellcct  and  operation  of  a  common  recovery.  And 
"  this  is  ivell  stated  in  the  case  of  Hunt  v.  GattUy,  Moor  155,  6.  There  it  appears 
••*that  remainders  by  the  common  law  nnd  before  the  statute  De  donis  were  butpo^- 
'•srhilitlesof  reveiter,  and  after  the  statute  remained  of  so  base  account  that  the 
•^  remalndepman  should  not  he  received,  nor  compel  the  tenant  to  attorn.  That  en- 
••  talis,  "being  the  common  grievances  olf  the  realm,  occaitiooed  the  making  of  the 
"**  statute  of  Tines  tp  bar  the  issue,  nnd  the  invention  of  recoveries  to  bar  the  re- 
*^  mainflprs;  and  (he  rei^son  of  a  common  recovery  barring  the  remainder  is,  because 
<•  be  in  Teotalnder  Is  enabled  to  enjoy  the  recompence.  And  this  reason  has  had  al* 
'*•  lowattte  always  by  the  judges \iuce  the  first  commencement:  and  the  is^ue  who 
•*  is  inheritable  to'the  recompence  shall  be  barred  thereby,  but  not  tJie  lessees,  gran- 
**''tt!ts  of  reift,  Dr  conosees  of  statutes,  or  parties  to  other  incumbrances  of  the  tenant 
«*  In  tan  UltMflf,  who  sUtfers  the  common  recovery;  for  they  may  falsify;  but  the 
"*•  grantees  df  the  remainder  cannotTalsify  the  recovery  sufiered  by  the  teuant  of  the 
••  freehold ;  yet  they  shall  be  barred  by  his  recovery,  because  they  claim  under  the 
**  remiirndiFr^nflin  irho  is  entitled  to  the  recompeuce;  so  tha^  a  common  recovery 
"^  may  \ft  consiaered  in  several  respects,  as  to  a  tenant  in  tail,  and  as  to  the  remainder- 
*•  uan.  Asto  alAUUlt  In  tail,  It  is  a  conveyance  by  consent;  as  to  the  remainder  it 
**•  in  atmrhrrdluDtary.  As  to  a  tenant  in  tail,  it  is  a  grant  in  thej^er  ,*  as  to  the  re- 
'*^  maiiT<!er,it  bas'thecrvditof  a  recovery  upon  title ;  and  therefore  tenant  in  tail  alone 
***  liinlti  alltbfe  uses  ap<m  such  recovery,  and  be  in  remainder  noUm  ratou  is  bound ; 

•*  and 
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a  (enaat  in  tail,  with  a  rev anioii  in  fte  to  UnMetf,^  kavjc  a  is*>.tke     179% 
•Sect  of  that  on  (be  estate-tail  w  creajting  a  base  fte ;  aadb  that 


becMMS     X^' 

**  and  if  a  rommoo  iwovery  ii  luffered  without  coiwideraHon,  this  in  judf  ment  <rf        B^». 

*«  law,  without  other  pitMif,  ii  to  the  uae  of  hira  wiio  nfieRpA  the  vecmmwy^  if  Milhiiis 

*<  is  proTed  to  the  contrary,  as  of^pean  in  9  Ca.  1 1.  I>owman\  ca^.  This  I  think  docs 

•*  fully  explain  the  nature  of  a  common  recovery  i  and  shewi  that  the  recoTeror  has 

^*  an  estate  in  fee,  discharged  of  all  incnnihrances  made  by  tl^e  remainder-nan.  An4 

**  when  the  tenant  in  tail  saflers  a  common  recovery,  and  dies  without  isRue,  a  rent- 

"  charj^e  i;mnied  by.thc  remainder-man  is  pone  by  the  recovery,  although  the  estate* 

**  tail  was  expired ;  because  be,  who  is  in,  is  in  qndcr  tlie  intail ;  and  so  it  appeare  in 

*'  Popk.  5,6.  Bnt  it  was  urged  at  the  bar,  (and  here  I  think  the  stress  of  the  ease  lies 

"  for  the  plaintiff;)  that  the  estate-tail  and  fee  being  In  the  same  person  in  the  pre* 

"  sent  case,  the  iwovery  will  operate  as  a  bar  and  extinguishment  of  the  estate-tail, 

^  and  consequently  as  a  revival  or  giving  life  to  the  reversion  in  fee.  And  to  warrant 

"tilts  was  cited  the  case  of  SymmdsY.  Cudmore,  \  Salts,  33S.  Car<A.258.  Skin.  339. 

'*  I  Shm.  370.    4  Mod.  I.  which  case  is  thus:  tenant  in-tail,  remainder  to  hiasdf 

"  in  fee,  levied  a  fine  with  proclamations;  in  which  case  it  was  irsohred  that  the 

**  fine  with  proclamations  not  only  barred  but  extinguished  the  estate-tail  as  much  to 

**  an  intents  as  if  tenant  in  tail  had  died  without  issue ;  for  otherwise  the  connsee  must 

"  have  two  distinct  estates  in  fee,  vit.  a  base  fee,  determinable  upon  the  death  of 

**  tenant  in  tail  without  issue,  and  also  an  absolute  fee ;  which  is  very  absurd;  and 

'*  therefore  the  greater  fee,  which  is  the  absolute,  shall  swallow  up  the  base  fee,  an4 

**  shall  he  consolidated  into  one  entire  estate.   Now  here  it  is  to  be  observed,  that  the 

"  tenant  in  tail  as  such  passed  a  fee  to  the  cnnusee  in  that  case  by  the  fine,  83  thfi 

**  Court  there  held,  without  any  regard  to  the  reversion  in  fee;  but  this  was  a  base 

**  fee  or  a  q^ialiiied  fee,  determinable  upon  the  death  of  the  tenant  in  tail  wHhoot 

**  issae;  and  what  that  base  or  qualified  fee  is,  is  well  explained  by  ]i>rd  tfott,  in  the 

'*  case  of  Maehd  v.  Clarke^  Salk.  619,  where  be  says,  that  *  if  a  tenant  in  tail  cove* 

**  nant  to  stand  seised,  or  by  lease  and  release,  or  bargain  and  sale,  convey  to  another 

**  and  his  heirs,  it  is  a  base  fee,  not  determined  nor  determinable  till  the  entry  of  the 

**  issue:  for  before  the  statute  De  iomis  be  hod  a  fee-simple ;  and  the  statute  does  not 

'*  alter  the  nature  of  the  estate,  but  restrains  the  power  of  alienation ;  and  there- 

**  forci  as  he  might  before  the  statute,  s^  he  may  since.    The  statute  only  makei 

*'  it  voidable.'    lib  says  ftirther,  that «  he  has  the  whole  estate  in  him,  and  therefons 

**  must  be  able  to  divest  it ;  and  so  (be  said)  was  Seymwr't  case,  10  Co.  96/    The  dif- 

**  ference  then  between  the  case  of  Sj^mondi  v.  Oidnure  and  this  present  case,,  arises 

**  from  the  dtifereut  operation  of  a  fine  and.  a  common  recovery.    A  fine  operates  at 

**  an  cxtingnishment  of  the  estate-tail,  and  passes  a  base  or  a  qualified  fee.   And  that 

"  ftaein  the  case  of  Sjfmondi  v.  Cudmore  was  In  the  nature  of  a  merger  or  consolida- 

"  tioa  of  the  two  fees;  the  reveivion  in  fee  being  there  let  in  and  taking  pbice,  and 

'*  was  the  same,  and  was  there  so  cobsidered,  as  if  tenant  in  tail  had  been  dead  witk- 

**  out  issue.   Bat  a  common  recovery  does  not  operate  In  that  manner ;  for  a  common 

**  recovery  passes  not  a  base  fee,  but  a  full,  absolute,  nnlimited,  and  rightful  fee,  and 

**  a  to  be  considered  as  the  proper  conveyance  of  a  tenant  in  tail,,  and  passes  the  fee 

^  in  the  same  manner  as  the  fee  is  passed  by  a  feoffment  of  tenant  in  fee.  And  so  was 

**  «he  opinion  of  Mr.  Justice  Traqf^  as  he  delivered  it  at  the  Delegates  in  Lord  Dsr- 

••  mafMtie/'s  case.    And  the  act  for  forfeiture  of  estates-tail  in  rav»  of  treason  seemf 

"  to  consider  the  matter  in  the  same  light ;  for  by  the  statute  96  U.  8.  c.  13.  tenants  ia 

**  tail  forfeit  the  whole  fee;  so  that  the  parliamcni  has  considered  tenant  in  tail  ai 

**  owner  of  the  whole  fee.    1 H.  H.  P.  C.  340.    A  nd  to  say  that  the  estate^ail  is  ex« 

**  tended  and  enlarged'  by  a  common  recovery  suffered  )>y  tenant  in  tail  iian  inac 

*'  curate  way  of  speaking;  and  so  it  was  treated  by  Mr,  J.  Tracn  in  the  case  of  Lord 

'*  Dtrmtahtatert  far  what  is  called  an. estate-tail,  is  still  a  fee  conditional  as  before  the 

"  act,  and  the  same  estate  in.the  eye  of  the  law.  bath  continued  •  A  nd  that  it  it  considered 

**  ia  the  natwc  of  a  fee  is  proved  frooA  hci;cc,  that  such  ieoant  may  exchange  with 
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becomes  merged  in  the  other  fee,  and  lets  in  all  the  incum* 
'  brances  of  the  ancestor,  which  has  frequently  happened  in 
practice  from  such  a  person  being  ill  advised  to  levy  a  fine  in- 
stead xof  suffering  a  recovery.  Generally  speaking,  when  two 
estates  unite  in  the  same  person  in  the  same  right,  the  smaller 
one  is  merged  in  the  other,  except  in  the  case  of  an  estate-tail 

"  tenant  in  fee.  Salk,  620.  1  RoL  Jbr.  813.  pU  7. 10, 11,  b  to  the  same  purpose.  So 
*<  that  the  true  legal  sense  of  this  matter  is  that  by  the  statute  Dt  donis poteslas  aliautndi 
**  is  taken  away,  which  gave  the  judges  occasion  to  call  the  limitations  after  the  estates- 
"  tail  by  the  names  of  remainders  and  reversions,  which  were  before  only  possibilities; 
*'  but  such  potcstas  alienandi  was  restored  to  the  tenant  in  tail  by  the  common  reco- 
**  veries ;  for  the  protection  of  the  statute  De  dcnis  was  thereby  taken  off,  and  the  re- 
**  mainders  and  reversions  were  afterwards  more  than  possibilitiet  again ;  and  what 
'*  were  called  possibilities  were  of  little  or  no  consideration,  and  were  not  so  much 
«  as  assets  in  the  hands  of  the  heir.  So  that  what  passes  by  the  recovery  does  not  coine 
**  out  of  the  remainder  or  reversion,  but  out  of  the  estate^tail.  In  common  recoTcrirt 
*^  the  recoveror  can  have  the  estate  only  as  he  that  suffered  the  recovery  bad  it;  and 
**  so  long  as  any  comes  in  by  that  recovery,  he  comes  in  in  continuance  of  the  eitatc- 
'*  tail,  and  coming  in  so  he  is  liable  to  all  the  charges  of  tenant  in  tail.  And  the  reason 
"  why  a  rent  granted  by  a  remainder-man  shall  be  barred  by  the  tenant  in  tail's  rcr o- 
"  very  is,  because  the  recoveror  comes  in  in  the  continuance  of  that  estate,  that  is  not 
"  subject  to  that  rent,  but  b  above  all  these  charges.  At  common  law  upon  an  estate-tail 
**  (which  was  a  fee-simple  conditional)  a  remainder  could  not  be  limited  over,becauie 
"  but  a  possibility ;  but  the  statute  De  danis  makes  an  estate-tail ;  and  a  recovery  is  an 
•*  inherent  privilege  in  that  estate  which  was  never  taken  away  by  the  statute.  The 
**  law  takes  it  as  a  conveyance  except  out  of  the  statute,  as  if  he  were  absolutely  seised 
*'  in  fee :  and  this  is  by  construction  of  law  $  and  so  it  is  expressly  declared  by  Lord 
«*  Hale  in  1  Mod,  110,  and  so  is  Poph.  6.  which  shews  that  common  recoveries  arc  con- 
"  sidered  as  conveyances  by  tenant  in  tail ;  for  if  they  were  considered  as  real  re co- 
**  veries,  and  not  as  conveyances,  all  charges  and  incumbrances  made  by  tenant  in  tail 
"  would  be  gone;  whereas,  without  question,  the  land  b  subject  to  the  leases,  rrrog- 
'*  nizances  and  charges  of  tlie  tenant  in  tail  in  possession  who  suffers  a  recover} :  but 
**  it  is  not  subject  to  the  charges  of  him  in  remainder  or  reversion ;  which  sliews  that 
"  qothing  passes  from  the  remainder  or  reversion  by  such  recovery  (1).  It  appears 
"  then  that  ah  absolute,  unfettered,  pure  fee-simple  passes  by  the  common  recovery, 
"  which  is  made  so  by  the  removal  of  all  limitations  on  it,  and  then  there  can  no  other 
"  fee  pass ;  for  there  can  be  but  one  fee  that  passes ;  there  cannot  be  an  absolute  and 
"  qualified  fee  in  one  and  the  same  person.  Therefore  it  is  this  use  of  the  fee-simple 
**  that  passes  tp  the  recoveror  from  the  tenant  in  tail,  and  which  results  to  him  nod  his 
"  heirs  if  no  use  is  declared.  It  is  the  estate-tail,  that  old  estate  tail  considered  as  a 
**  fee,  that  Jacob  Banks  had  as  a  purchaser,  which  must  descend  to  his  heir  at  law ; 
•*  and  not  the  reversion  in  fee  Ex  parte  matema,  for  that  reversion  is  entirely  gone 
'*  and  extinct.    Therefore  we  think  that  the  plaintiff's  title  is  not  good. 

**  And  as  we  are  of  opinionthat  the  lessor  of  the  plaintiff  who  only  claims  as  heir  to 
•'  Jacob  Banks  "Ex  parte  materna^  and  who  must  recover  upon  the  strength  of  his  own 
*'  title,  and  not  on  the  weakne«s  of  the  defendant's,  cannot  entitle  hims«*If  as  heir 
**  Ex  parte  mattrndy  the>other  question  concerning  the  disability  of  the  defendant  is 
**  out  of  thecaseand  immaterial ;  because  the  defendant's  possession  is  a  title  as  against 
*•  the  plaintiff.  We  arc  therefore  of  opinion  (and  I  have  authority  from  my  brother 
*'  ChappUj  who  is  out  of  order,  to  say  he  b  also  of  opinion)  tjiat  judgment  must  be 
*«  given  for  the  defendant  (2)." 

(1)  Poph.  7.  and  1  Co.  61.  CapelCs  case. 

(2)  Thb  judgment  was  confirmed  in  Dom.  Proc,  where  Lord  Ch.  J.  fFUl^ ''  ^^ 
«*  livered  the  opinion  of  the  Judges  in  1743.    WilL  Rep.  444." 

and 
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and  a  re?ersion  in  fee,  which  may  exist  together :  in  such  a  case,     1798. 
by  the  operation  of  the  statute  De  donisy  the  estate-tail  is  kept 


aJiVe,  not  merged  bj  the  reversion  in  fee.  Whether  the  recovery      cnow' 
extend  (he  estate-tail,  or  as  more  accurately  stated  by  Tracy j  J.     '^alo? 
in  Lord  Derxscniwaier*^  case,  it  be  a  conveyance  excepted  out      webb. 
of  the  statute  De  donis^  it  is  immaterial  to  consider :  though  I 
observe  that  in  Martin  v.  Strac/iarfj  Lord  Ch.  J.  Lee  adopted 
the  latter  expression ;  and  by  the  recovery  the  tenant  in  tail 
may  dispose  of  the  fee. 

The  facts  of  this  case  are  shortly  these :  J,  Younger^  being 
seised  in  fee,  devised  certain  parts  of  his  estates  to  S*.  Atkinson 
in  fee,  and  other  parts  to  S.  Atkinson  for  life,  with  the  remain- 
der to  E.  Waterfield  in  tail.  These  two  estates  afterwards  came 
to  C.  Bowker  in  tail;  one  of  which  she  took  by  purchase  under 
the  limitation  io  the  daughters  of  E*  Crow  ;  the  other  by  descent 
under  the  estate-tail  originally  limited  to  E.  Waterfield;  she^ 
being  so  seised  in  tail  of  the  different  parts  of  these  estates  in 
different  rights,  suffered  (together  with  her  husband)  a  common 
recovery  of  the  whole,  and  the  question  arises  on  the  effect  of 
that  recovery  as  to  the  respective  parts  of  the  estate.  It  seems 
to  have  been  admitted  that  the  case  of  Martin  v.  Strachan  de- 
cides this  case  as  far  as  it  goes ;  and  indeed  it  ought  to  put  the 
question  into  a  state  of  repose,  because  that  case  was  very  ably 
discussed  here,  and  the  judgment  of  this  Court  was  afterwards 
confirmed  in  the  House  of  Lords.  According  to  that  case,  it 
stands  thus :  the  common  recovery  puts  an  end  to  the  estate- 
tail;  the  estate  immediately  afterwards  becomes  an  estate  in 
fee ;  and  the  party,  whose  estate  is  converted  into  a  fee,  if  he 
topk  the  estate-tail  as  a  purchaser^  must  take  the  fee  as  a  pur- 
chaser; or  if  he  took  the  estate-tail  by  descent,  must  take  the 
fee  also  by  descent  as  from  the  same  ancestor. 

A  distinction,  however,  has  been  taken  by  the  plaintiff's  coun- 
sel, between  the  operation  of  a  common  recovery  respecting 
copyholds  and  freeholds.  But  it  would  lead  to  perplexity  if  dif^ 
ferent  rules  were  applied  to  different  sorts  of  estates.  Copyhold 
estates  are  neither  within  the  statute  De  donis,  or  that  of  Uses ; 
neither  indexed  are  they  the  subject  of  entails,  iinless  there  be  a 
custom  in  the  manor  to  warrant  it  (which  was  admitted  in  this 
case).  It  was  in  conformity  to  the  rule  respecting  real  estates, 
and  to  prevent  any  estate  being  unalienable,  that  the  same  rule 
was  adopted  in  the  case  of  copyholds  as  a  mean  of  unfettering 
estates  and  to  prevent  perpetuities.     And  I  know  of  no  autho- 
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ritT  which  inakeff  any  dktinction  in  thin  reftpeet  betwwn  eopjr* 
kold&  and  freeboidn.  In  all  other  points,  where  the  lord  of  the 
Sianor  in  not  prejudiced,  the  f^ame  n*.les  of  descent  apply  equally 
to  both.  But  this  case  has  been  ingeniottsly  argued  on  the  forms 
of  a  recover}',  and  it  has  been  compared,  as  to  the  copyholds,  to 
the  case  of  a  feoffment  and  re- feoffment.  But  this  is  by  no  meant 
like  the  case  of  a  fiM>ffinent  and  re-feoffment;  and  we  cannot 
enter  into  these  forms ;  they  are,  perhaps,  inexplicable;  but  tbey 
must  be  taken  as  a  mere  mode  of  conveyance  by  a  tenant  in 
tail,  and  ou^ht  so  to  be  considered  in  all  respects  :  it  was  socon- 
•idered  by  the  Court  in  Martin  w  Siraekan.  WitlKHit^  however, 
wasting  time  in  going  through  the  doctrine  laid  down  by  Lord 
Ch.  J.  Lee  in  that  case,  I  think  we  are  bound  to  adopt  the  au^ 
thority  of  it  here,  and  to  apply  it  to  both  these  speciea  of  pro- 
perty. Therefore  that  part  of  the  estate  whicd  the  person,  who 
aufiered  the  common  recovery,  look  by  purchase,  must  go  to 
the  heir  Ex  pariepatemd  ;  and  that  which  she  took  by  descent 
from  the  maternal  anceslor  to  the  heirs  Exparle  maitmA. 
Per  Cwriamy  PoUea  to  the  pdaintift 

WiLKiJfs  andOdieni  ffgaiast  I>nPARi»« 

IN  trespass  for  taking  the  plaintiff^s  sloop,  or  vessel,  with  a 
cargo  of  logwood  and^  mahegnfiy,.  tfie  d^fendsmt  pleaded  (hat 
the-  eargo,  &c.  a  little  before  the  said  time  wAen^  &e.  had  been 
exportedout  of  certain  territories  theii' and  still  belonging  rnito, 
or  being  in  the  possession  ef,our8overeign^ftc.  in^^mernr^,  in  the 
said  sloop,  &c.  which  was-carrying  them  oi»  the  high  seat»;  such 
sloop  OF  vessel  no#  being  a  sloop  or  vessel  which  did  truly  and 
without  fraud  belong  only  to  the  people  of  Engtnffdy  or  Irehnd^ 
Sec.  (negativing  the  wor&  in  the  stat.  M  Car.  S.  e.  IS.  x.  1.) 
contrary  to  the  form  of  the  statute,  ftc;  whereby  and  by  force 
of  the  said  statute  the  said  cai^o  so  eseported  out  of  the  afore- 
said  places  in  tho^  sloop  or  vessel  as  aforesaid,  and  the  said  sloop 
or  vessel  with  all  its  guns,  ftc.  became  forfeited,  and  the  defoad- 
ant  at  the  time  when,  &€.  did  seize^  take^  and  carry  auDay  ike  said 
cargo,  and  the  said  sloop  or  vessel  then  carrying  the  same,  with 
all  its  guns,  &c.  asjbrjh'tjed  to  and  for  the  use  of  his  said  ma- 
jesty^ and  of  himself  the  defendant,  as  it  was  lawful,  &c.  There 
was  a  second  special  plea  similar  to  the  first,  with  this  difference 
only,  that  it  stated  that  the  defendant  seieed  the  vessel  in  the 
bay  of  Honduras  as  governor,  &c.  as  forfeited'  to  the  use  of  the 
Uog  and  of  lumself. 

ReplicatioB, 
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Replication,  protesting  that  the  said  cargo  had  not  been  ex-     1793. 
ported  out  of  any  lands,  &c.  belonging  unto  or  being  in  the  pos-  ' 
session  of  our  sorereign,  &c.  in  America j  in  the  said  sloop,  &c.      J^aZ 
that  the  defendant  after  the  said  seizing,  taking,  and  carrying   I>»rA«»« 
awaj,  the  said  cargo^  and  the  said  sloop  or  vessel  then  carrying  >/'  '^^ .  . . 
the  same,  with  all  its  guns,  ftc.  as  forfeited  to  and  for  the  use  of  his  - 
said  majesty  and  of  himself,  (the  defendant)  to  wit,  on  the  1st  of 
Sept.  178&,  at.  Arc.  without  any  sei^tence  of  condemnation  of 
the  said  cargo  and  the  said  sloop  or  vessel  then  carrying  the 
same,  or  of  any  part  thereof^  being  given  or  rendered  by  any 
coart  having  competent  jarisdiction  in  that  behalf,  sold  and  dis- 
posed of  the  said  sloop  or  vessel,  and  stores  and  provisions  with 
the  cargo  mentioned,  in  the  said  sloop  or  vessel,  and  converted 
and  disposed  thereof  to  his  own  use,  &c.  The  like  to  the  other 
plea.    To  these  the  defendant  demurred. 

Wood  in  support  of  the  demurrer. — ^The  plaintiffs  cannot 
maintain  this  action,  because  by  the  forfeiture  the  property  is 
Tested  partly  in  the  crown  and  partly  in  the  defendant.  If 
indeed  this  vessel  had  been  seized  by  an  admiral,  or  a  com- 
mander of  a  ship  of  war,  he  must  have  pursued  the  directions 
of  the  statute  %12  Car.  9.  c.  18.  s.  J.,  by  which  "  all  admirals, 
'^  commanders  of  ships,  &c.  are  required  to  seize  and  bring  in  as 
^^  prize  all  such  ships  as  shall  offend,  &;c.  and  deliver  them  to  the 
^  Court  ofAdmiraity^  there  to  be  proceeded  against;  and  i  n  case  of 
^  condemnation,  A:c."  the  forfeiture  is  to  be  distributed,  &:c. 
But  the  very  circumstance  of  making  such  a  provision  in  that 
case  shews  that  the  Legislature  did  not  intend  that  the  same 
steps  should  be  pursued  in  the  case  of  seizures  by  governors  of 
islands,  &c.  Nor  is  the  mode  of  proceeding  on  a  capture 
by  a  governor  and  that  by  an  admiral  the  only  difference 
pointed  out  by  the  statute;  for  the  forfeiture  is  differently 
applied  in  those  respective  cases:  in  the  first  caiie,  it  is  to 
be  distribirted  in  three  shares,  one  to  the  king,  another  to  the 
governor,  and  the  other  third  to  the  party  suing  ;  but  in  the 
latter  ease  one  moiety  is  given  to  the  king  and  the  other  to 
Ae  eomitaander  of  the  ship,  &c.  The  forfeiture  here  was  com- 
plete by  the  seizure,  and  the  property  immediately  vested  in  the 
crown  and  the  defendant,  w'ithout  any  sentence  of  condemna- 
tion. A  forfeiture  by  statute  is  analogous  to  a  forfeiture  at 
common  law.  And  by  an  outlawry  the  property  is  transferred 
SnMD  die  outlaw  to  the  crown :  it  immediately  vests  in  the 
crown,  without  office  found,  or  any  further  act  done.    Cp.  Lit. 

YoL.V.  I  128. 
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128.  b.  Bro.  Abr.  .  «  Utiagarie.**  pL  26.    That  a  sentence  of 
condemnation  either  in  the  Admiralty  Court  or  the  Exchequer 
\%  not  necessary  in  all  cases  is  evident  from  the  first  section  of 
this  statute,  which  enacts  that  one  third  of  the  forfeiture  shall 
go  ^^  to  him  who  shall  tteize,  inform,  or  sue  for  the  same,  in  uny 
^<  court  of  record/'    This  power  necessarily  involves  in  it  the 
power  of  determining  on  the  legality  of  the  seizure  itself.    (In 
answer  to  some  inquiries  which  the  Court  directed  to  be  made, 
he  stated  the  result  to  be,  that  there  was  no  instance  of  the  Vice- 
Admiralty  Courts  abroad  interfering  in  such  cases  as  these,  nor 
of  the  Court  of  Exchequer  where  the  forfeiture  accrued  beyond 
the  seas,  though  the  Exchequer  proceeds  to  the  condemnation 
of  ships  forfeited  here.)  It  appears  also  from  thestat.  19  Gto.^» 
c.  3\.  f.  iO.  that  the  Legislature  considered  that  the  legality  of 
such  a' seizure  as  the  present  might  be  determined  in  any  other 
court  of  record  besides  the  Exchequer  and  Admiralty  Courts; 
because   it  enables  the  judge  of  the  court.  Where  the  informa- 
tion is  tried,  to  certify  a  probable  cause  for  seizure.     But  even 
though  the  title  of  the  defendant  be  not  complete  before  judg- 
ment  of  forfeiture,  still  the  property  is  devested  out  of  the  owner 
by  the  act  of  forfeiture.     In  Robert  q.  t.  v.  fVitherhead  (fi),  it 
was  held  that  detinue  would  lie  by  a  common  informer  upon 
this  statute,  though  it  was  objected  that  he  had  no  right  until 
information  or  seizure  ;  and  liookbj/y  J.  said,  ^^  the  property  ia 
*^  devested  out  of  the  owner  by  importation,  but  not  vested  in 
^'  him  that  sues  till  bringing  the  action,  or  seizure  (6)."    Then  if 
the  property  be  devested  out  of  the  plaintiffs  by  the  act  of  forfei- 
ture, or  by  the  seizure,  it  is  immaterial  whether  the  defendant 
has  followed  it  up  to  condemnation  ;  for  the  plaintifla  have  no 
(!ause  of  action.     And  here  the  seizure  of  the  ship,  &e.  us  for 
feited,  is  admitted  by  the  pleadings.    This  last  case  also  provei 
that  the  legality  of  the  seizure  may  be  inquired  into  in  this  court. 
Gibbsj  contra^  stated  that  the  reitult  of  his  inquiries  was  dif 
ferent  from  the  defendant's  representation,  and  that  he  was  in 
formed  that  the  Vice  Admiralty  Courts  abroad  took  cognizanci 
of  such  cases  as  the  .present,  though  he  was  not  furnished  witi 
any  specific  instance  in  which  it  had  been  done.     But  (he  con 
tended)  if  it  were  otherwise,  the  defendant  ought  to  have  pro 

t«)  12  Mod.  92.    Salk.  223.    5  Mt^d.  195.  aad  C^mb.  361.  5.  C 

(*)  In  the  report  of  this  case  io  Comb,  Rookhg,  J.  said,  •*  The  v^  offente  dcrw 

•'  the  property,  Uiouf  h  not  tbea  in  Che  platntiff ;  yet  whea  the  actioa  It  bfovriit,  U 

*'  ia  him  by  rclatiim.'* 

ceede 
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ceeded  in  rent  in  the  Etchequer,  it  being  admitted  that  that  1793. 
court  has  jarisdiction  over  such  questions  as  arise  here,  and  — • 
there  bein^  nothing  in  the  ilct  to  limit  th^it  jarisdiction,  nor  mgakut 
any  boundary  defined  beyond  which  that  jurisdiction  ceases.  ^*»'^»^ 
It  may  be  admitted  that  by  the  seizure  the  defendant  had  an 
iochoate  right,  which  might  have  been  completed  if  he  eoald 
have  obtained  a  sentence  of  condemnation  :  but  as  he  has  Con-< 
tented  himself  barely  with  seizing,  and  has  since  converted  the 
whole  to  his  own  use,  it  is  evident  that  he  has  not  pursued  the 
directions  of  the  aCt ;  and  he  has  thus  made  himself  a  trespasser 
ab  iniiio.  This  is  like  the  case  where  a  man  has  it  licence  by 
law  to  do  a  particular  act,  e,  g.  to  enter  for  a  particular  purpose, 
where  he  makes  himself  a  trespasser  ab  initio  by  any  subsequent 
nisconduct.  The  subsequent  conduct  shews  quo  animo  he  did 
the  first  act,  and  deprives  him  of  that  justificatiort  vf\j\e\k  thcf  « 
law  would  have  given  bim^  had  he  acted  froiti  a  diflerent 
motive.  The  statute  gives  a  power  to  seize,  and  enacts  that  it 
shall  be  distributed  in  three  shares,  one  of  which  shall  go  to  the 
person  seizing,  &c.:  whereas  this  defendant  seized  and  has  con- 
verted the  whole  to  his  own  use ;  for  the  conversion  is  admitted 
on  the  record,  it  being  alleged  in  the  declai^ation,  and  not 
denied  (as  it  could  not  be)  by  the  plea.  This  Siilisequent  con<» 
dact  therefore  shews  that  he  did  not  originally  seize  for  the  pur* 
poses  of  the  act,  and  leaves  him  without  that  justification  which 
the  statute  would  have  given  him  if  he  bad  proceeded  to  con- 
demnation. On  these  pleadings  the  plaintiffs  may  assume  that 
the  whole  defence  is  an  afl^r-thought ;  for,  consistently  with 
the  iacts  pleaded,  the  ship  may  have  been  wrongfully  seized.  It 
is  admitted  that  if  the  commander  of  a  ship  had  made  thitf  seizure 
he  must  have  proceeded  to  condemnation:  now  the  same  necessity 
exists  in  the  one  case  as  in  the  other  for  a  sentence  of  condemna* 
tion.  In  the  first  place  the  party,  whose  ship  is  seized,  wofuld 
have  a  right  to  restitution  of  the  thing  itself,  in  Case  of  an  illegal 
seizure :  whereas  if  the  person  seizing  can  sell  without  sentence 
of  condemnation,  the  owner  will  have  no  remedy  but  the  per- 
sonal security  of  the  seizor.  And  this  is  of  extensive  conse- 
quences, because  not  only  English  but  foreign  ships  also  may  be 
seized  under  this  act.  The  defendant's  argument  will  also  ex* 
tend  to  prizes  taken  from  an  enemy  in  time  of  war,  where  the 
captor  will  acquire  the  right  without  condemnation,  and  that 
whether  there  be  or  be  not  any  act  in  force  to  vest  the  property 
in  the  captora.    The  owner  too  will  labour  under  great  diffi- 
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cttlty  with  regard  to  his  Evidence  in  such  aii  action  as  the  pre- 
sent, if  there  fate  no  suit  for  condemnation ;  in  many  eases  the 
question  of  forfeiture  may  depend  on  inspection,  where  die 
question  arises  on  the  mode  of  packing  goods,  on  the  built  of 
the  ship,  &c.  in  those  the  owner,  on  whom  the  onus  probandi  is 
thrown  by  18  &  14  Car.  9.  c.  II.  s.  28.  will  be  deprtYcdof 
all  proof,  if  the  captor  may  sell  without  sentence  of  condemim- 
tion.     If  no  suit  be  instituted  tit  rem  the  king  also  may  lose  kis 
share  of  the  forfeiture ;  since  the  captor  will  possess  the  whole, 
and  will  probably  not  account  to  the  king  for  any  part.    It  is 
obserrable  that  the  defendant's  argument  is  equally  applicable 
to  all  seizures,  whether  at  home  or  abroad ;  and  yet  the  necessity 
of  a  proceeding  in  rem  in  the  former  instances  is  adtnitted. 
Neither  can  any  favourable  argument  for  the  defendant  be  de- 
rived fipom  the  19  Oeo.  2.,  because  he  has  shewn  by  hia  own  act 
that  he  did  not  intend  to  proceed  either  under  that  or  any  other 
act.    With  regard  to  the  case  cited  from  12  Mod.  -,  there  must 
be  a  judgment  in  detinue  on  the  thing  itself,  before  the  captor 
can  obtain  possession  of  the  ship,  which  avoids  a  great  part  of  the 
difficulty  here ;  for  in  such  a  case  the  owner  is  not  deresled  of 
his  property  without  a  judgment ;  there  the  party  suing  reliw 
on  a  judgment  of  forfeiture,  and  not  on  his  own  determina' 
tion.    So,  in  the  case  of  the  outlawry,  there"  is  a  judgment 
which  devests  the  outlaw  of  his  goods. 

Wood  in  reply. — It  is  not  necessary  to  define  with  precision  th 
extent  of  the  jurisdiction  of  the  Court  of  Exchequer ;  for  evei 
if  it  were  admitted  that  that  Court  could  take  cognizance  o 
this  question,  it  would  not  follow  that  the  party  seizing  mm 
resort  to  that  jurisdiction  to  confirm  the  forfeiture.  There  i 
nothing  in  the  statute  to  require  it ;  but  the  very  reverse  is  t 
be  inferred  from  it.  And  the  case  from  12  Mod.  ia  decisiv 
upon  this  point;  because  there  this  Court  took  cognizance  ( 
the  cause,  and  tried  the  legality  of  the  seizure,  without  an 
previous  sentence  of  condemnation.  In  the  case  of  a  seizur 
by  a.  governor.  Sec.  the  act  authorises  the  seizure,  and  does  m 
require  any  sentence  of  condemnation.  The  plaintiff's  aiigi 
ment  therefore  (which  assimilated  this  to  the.  instance  of  a  1 
cense  by  law  to  do  a  particular  act,  and  a  subsequent  abuse  < 
that  authority,  where  the  party  makes  himself  a  trespaaeer  i 
tntto,)  is  not  applicable  to  this  case ;  because  it  assumes  what 
not  the  law,  namely,  the  necessity  of  the  party's  following  i 
the  sinzure  to  condemnation.    His  not  doing  that,  wlikh  tl 
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law  does  not  roquire  of  km,  cannot  be  eonaidered  aa  an  abuse     1793. 
of  that  authority  which  the  law  docs  give  him.    Here  the  party      . 
seized  nsjbrjeiied  which  is  admitted  by  the  pleadia^B  $  and  that     a^^ 
is  all  that  the  statute  requires  of  him.    The  party  must  either    ^^'^^^ 
sue  or  seise,  in  order  to  entitle  himself  to  any>part  of  the  for- 
feiture? but  by  the  mere  act  of  forfeiture  before  either  suit  or 
seisure,  the  property  is  devested  out  of  the  oi?(  uer.    As  to  the 
supposed  iBconvenience  of  the  ship  Uaelf  not  being  restored  in 
the  event  of  a  decision  in  favour  of  the  owner,  it  may  be  an- 
swered that  it  is  an  inconvenience  against  which  the  act  has  not 
guarded,  and  is  like  the  comoMm  case  where  goods  are  torti- 
oualy  tafcoa  from  another,  whose  remedy  is  against  the  wrong- 
doer in  dhmages.    With  regard  to  the  prine  acts ;  there  is  this 
material  distinction  between  those  and  this  act,  they  make  no  dis- ' 
tribution  until  after  condemnationj  whereas  this  declares  it  before. 

Lord  Kbnton,  Ch.  J.^  cannot  distinguish  this  case  in 
principle  from  that  eited  from  Sal^.nnd  Mad.  The  action  of 
detimue  pr«iceed8  on  the  ground  of  property :  it  was  there  de- 
tenained  that  detinue  would  lie,  although  there  bad  beeo  no  sen- 
tence of  condemnation;  and  from  that  it  follows^  as  a  necessary 
ooosequenoe,  that  the  property  is  vested  in  the  defendant^  or  is 
at  least  devested  out  of  the  phiintiffs^ 

BuLLSR,  J. — ^There  are  two-  itlti  priu3  cases,  in  which  the 
opinions  otGouidJ.  and  of  Lord  MamfMd  are  in  fiivour  of  the 
defendant.    (Mr.  J.  BuUer  then  read  the  following  notes.) 

^^  Thomas  and  another  v.  Withers  and  others,Crt<t7d&a//  Sittinge 
'^  by  adjournment  before  Mich.  16  Geo.  3.  C  B.  In  an  action 
^  W  goods  sold  and  delivered  the  defence  was,  that  the  goods  had 
^^  bem  smuggled  by  the  plaintift ;  to  prove  which  a  copy  of  the 
'^  record  of  condemnation  wais  produced,  in  which  there  was  no 
*'  claim  ;  nor  did  it  appear  that  the  plaintiflb  had  any  notice  of  the 
^'  proceedings.  But  Gould,  J.  held  it  conclusive  evidence  against 
^  all  the  world ;  and  on  proving  the  identity  of  the  goods  the 
"  defendant  had  a  verdict.  Gouldy  J.  also  said,  that  a  seizure 
*^  without  condefnnation,  provided  it  were  not  proved  to  be  an 
'^  illegal  one,  would  be  a  good  defence.  And  he  read  the  f(d- 
^  lowing  note  of  a  case  determined  by  Lord  M^nsfield.^'* 

"  Hennet  v.  Perrj/y  Westminster  Sittings  after  Mich,  1  Geo.  3.  J-A^u.  .- 
^^  Plaintiff  sold  china  to  the  defendant  to  be  rung  off  on  a  future  1  i    I  > 
'^  day,  the  defendant  being  only  to  take  what  was  sound.    This 
^  china  was  afterwards  seized  by  the  Custom-house  officer,  and 
^^  the  defi»dant  offin-ed  to  pay  half  the  amount,  but  the  plaintiff 
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^^  insisted  on  having  the  whole.  No  evidence  was  given  that  the 
'^^  plaintiff  had  bought  these  goods;  but  it  was  proved  that  be 
^^  had  bought  some  of  the  same  nature,  and  no  condemnation 
^<  was  given. in  evidence.  Lord  Mansfield  held  that  this  seizure 
<^  roust  be  taken  to  be  on  lawful  grounds,  and  then  the  plaintiff 
^^  had  no  title  to  the  goods ;  the  defendant  could  have  no  benefit 
^^  from  them,  and  then  there  wifo  no  consideration  for  the  pro- 
^^  mise.  That  the  EaH  India  Company  had  a  monopoly  o(  India 
^^  goods ;  and  to  entitle  a  man  to  property  in  such  he  must  trace 
^^  them  to  the  India  sales.  And  suppose  both  parties  were  cnl* 
^^  pable,  the  plaintiff  would  not  have  a  right  to  recover.  The 
<'  plaintiff  was  accordingly  non-suited,  which  was  submitted  to.** 

Then  it  is  necessary  to  see  what  are  the  facts  here,  as  admitted 
on  the  record.  To  an  action  of  trespass  for  taking  the'plaintifi* 
ship  and  goods,  the  defiendants  have  pleaded  that  the  ship,  &c 
'wns  seized  as  Jbrfeiled :  this  is  not  denied  by  the  replication, 
but  is  admitted ;  the  plaintiffs  might  have  put  that  matter  in 
issue,  and  then  the  facts  might  have  been  inquired  into.  The 
plaintiffs,  however,  contend  that  the  legality  of  seiaure  may 
come  in  question  on  this  record  :  but  when  it  is  admitted  by 
the  pleadings,  as  a  fact^  that  the  ship  was  seised  ^s  forfeited  un- 
der the  Navigation-act,  the  Court  cannot  say  as  a  point  of  law 
that  she  was  not  seized  for  that  purpose,  and  that  the  defendant 
is  a  trespasser,  merely  because  it  appears  that  the  defendant  did 
not  proceed  to  condemnation.  I  cannot  distinguish  thig  case 
from  that  cited  from  Salk.  and  \2  Modem. 

GrosE)  J.  of  the  same  opinion. 

Judgment  for  the  defendant  (a). 

The  Court,  however,  gave  the  plaintifib  leave  to  amend  the 
pleadings,  if  they  thought  they  could  vary  the  fects. 

(a)  Fid*  Bmhir  t.  LUeoe^  poU,  7  vol,  171. 


Jan.  "^Ikb. 
In  rj>nj^id«r- 

would  take 
B. a^  nn 


Davis  against  Mason. 


DEBT  on  bond  for  200/.;  the  condition  of  which  (after  re- 
citing that  the  plaintiff  had  taken  the  defendant  as  an 

Jf .  a^  nn  a*-  .  •        i_     •       •  4* 

ic^tianunhis  assistant  lu  the  busiuess  of  a  surgeon,  apothecary,  and  roan- 
su'l^^^on  jor  midwife,  and  that  the  defendant  bad  agreed  with  the  plaintiff 
^^rfhp^d  "^^  ^^  exercise  the  business  on  his  own  account  within  the  dis- 
t'*"*-''r^i'    tance  of  ten  miles  from  Thetford^  where  the  plaintiff  resided 

not  tn  practise  on  bis  own  account  for  fonrtero  yran  within  ten  miles  of  the  place  where  J.  lived* 
arid  [at  e  a  tK«d  for  thii  purpo!« :  this  bond  was  held  (ood  in  law.    [4  Ernst,  iSO.    S  Ik  80.] 

for 
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for  fourteen  yeai^,)  wn%  that  the  defendant  would  not  exercise      1793. 
the  business,  &c.  within  that  distance,  &c.     The  defendant  —  — — '  ' 
pleaded  that  before  the  execution  of  the  bond  it  was  a«:reed     ^fah^t 
between  the  plaintiff  and  the  defendant  that  the  latter  Khould     WAtow. 
become  an  assistant  to  the  former,  in  the  above  business,  "  for  /V^<^^;^  ' 
"  so  long  a  time  as  it  should  please  the  plaintiff,"  and  that  the  <^/7I^^/  ><-* 
defendant  should  not  exercisa  that  business  on  his  own  account ,<"•'" /^*    .  V 
within  the  distance,  &c.;  that  the  defendant  in  pursuance  of /^,  ^  ^^^  ^^ 
such  agreement  should  execute  the. bond;  that  the  defendant  ^   ;        ^  , 
accordingly  entered  into  the  plaintiff*s  service  on  the  18th  of  ^    .  - 
July  1789;   that  on   the  15th  of  j4ugust  1791,  the  plaintiff        ' 
"without  the  consent  ^f  or  any  misconduct  or  defhnlt  in  or  /?a^^^/A<>  * 
"  by  the  defendant  and  against  his  will  dismissed  the  defendant  ,/^,  //  ,1 
"  from  his  service  as  an  assistant,"  frc;  and  that  the  defendant 
lawfully  served  an  apprenticeship  in  this  business,  wherefore 
be  exercised  it  on  his  own  account  within  ten  miles,  &c.;  con- 
cluding that  the  agreement  and  bond  were  void  in  law.    The 
plaintiff  replied  that  the  defendant  was  guilty  of  misconduct 
when  in  the  plaintiff's  service,  for  which  he  was  dismissed,  &c. 
To  this  there  was  a  special  demurrer ;  assigning  for  causes,  that 
the  replication  neither  admitted  and  avoided  or  denied  the  de- 
fendant's right  to  practise  the  business,  &c.  and  neither  admitted 
or  denied  that  the  bond  was  void  ;  that  the  fact  attempted  to 
be  put  in  issue  by  the  replication  was  wholly  immaterial  to  the 
condition  of  the  bond,  on  which  no  decisive  or  proper  issue 
could  be  taken ;  and  that  it  was  not  alleged  in  the  replication 
how  or  in  what  respect  the  defendant  was  guilty  of  miscon- 
duct, &c. 

The  Court  said  that  the  pleadings  were  entirely  beside  the 
question^  and  desired  the  counsel  to  confine  themselves  to  argu- 
ments on  the  validity  of  the  bond. 

Lawcs  in  support  of  the  demurrer  admitted,  on  the  authority 
atMitc/ieJl  V.  Reynolds  (a),  that  bonds  which  restrain  a  person 
from  exercising  a  particular  trade  in  a  particular  place  are  not 
necessarily  void,  but  contended  from  the  same  authority  that 
such  a  bond  ought  to  be  founded  on  a  reasonable  and  an 
adequate  consideration  ;  which  did  not  appear  in  the  present  • 

case.  The  bond  in  question  was  unreasonable  both  in  the 
duration  and  limits  of  the  prohibition.  The  duration  of  time 
(fourteen  years)  is  much  longer  than  in  any  of  the  decided 
cases;  and  though  such  an  obligation  might  be  good  for  some 

(«)  1  Pr.  rVms.  181. 
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period,  yet  it  will  not  follow  that  it  will  for  any  period  of  time. 
The  Umits  of  ten  miles  all  round  from  Thetford  are  also  toa 
extensive.   It  has  either  been  confined  to  the  limits  of  a  parish} 
^B  in  Mitchell  v.  Rej/noldsy  or  to  some  short  distance,  as  half  a 
mile,  as  in  Chesman  v.  Nainby  (a).    But  the  limits  in  question 
are  much  too  wide  to  be  caUed  reasonable.    There  is  another 
argument  against  this  bond  which  may  fairly  arise  from  the  na- 
ture of  the  defendant's  employment,  in  which  the  public  health 
is  materially  interested.    It  is  repugnant  to  every  principle  sf 
justice  that  a  medical  man  should  be  restrained  by  law  from 
giving  his  assistance  even  in  the  greatest  extremity,  and  when 
there  is  no  time  to  wait  for  other  help.  But  above  all,  the  con- 
sideration is  inadequate;  for  although  the  defendant  was  to 
become  bound  to  the  extent  above  stated  in  consideration  of 
the  advantage  be  was  to  derive  from  being  in  the  service  of  the 
plaintiff,  yet  the  contract  is  so  unequal  that  the  moment  after 
the  defendant  had  executed  the  bond  the  plaintiff  might  have 
dismissed  him.     Had  the  plaintiff  engaged  to  instruct  the  de- 
fendant in  his  profession,  or  to  pay  wages,  or  to  retain  him  in* 
his  service  for  any  certain  length  of  time,  either  of  these  might 
have  been  a  sufficient  and  legal  consideration  :  but  neither  ap- 
pears.   On  the  ground  of  inadequacy,  therefore,  the  .bond  is 
clearly  void. 

Lord  Kenyon,  Ch.  J.  (stopping  Dampier^  who  was  to  have 
argued  on  the  other  side.) — This  question  has  been  at  rest  ever 
since  the  case  of  Mitchell  v.  Reynolds.    A  bond  in  restraint  of 
trade  cannot  be  arbitrarily  taken,  and  without  consideration; 
some  consideration  must  appear.    But  here,  the  plaintiff  being 
established  in  business  as  a  surgeon  at  Thetford^  the  defendant 
wished  to  act  as  his  assistant  with  a  view  of  deriving  a  degreeof 
credit  from  that  situation ;  on  which  the  former  stipulated  that 
the  defendant  should  not  come  to'  live  there  under  his  auspices 
and  steal  away  his  patients :  this  seems  to  be  a  feir  consideration 
for  the  bond.  Then  it  was  objected  that  the  limits  within  which 
the  defendant  engaged  not  to  practise  are  unreasonable :  but  \ 
do  not  see  that  they  are  necessarily  unreasonable,  nor  do  I  know 
how  to  draw  tlpe  line.    Neither  are  the  public  likely  to  be  in- 
jured by  an  agreement  of  this  kind,  since  every  other  person  is 
at  liberty  to  practise  as  a  surgeon  in  this  town. 

Judgment  for  the  Plaintiff  (i)» 
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rHESPASS  for  breaking  and  entering  the  plaintirs  close,  ^!S^y  ^ 
called  The  Caw  Closey  in  the  parish  of  Alfreian.    Plea,  J^"*jP^ 
not  guilty,  and  several  special  pleas  justifying  under  a  right  cd/in  his 
to  dig  coals  in  the  locus  in  quo,  as  parcel  of  the  lands  of  which  oeipts  of  "^ 
Sir  John  Zouch  was  formerlyseised.  SirJoAit  ^oiicA  being  seised  JS^uSiuS 
of  certain  lands  lying  in  this  parish  in  the  18  Eliz.  conveyed  fors  pvti- 
them  away,  reserving  the  coals  under  the  same,  and  certain  rents,  an  not  en- 
John  Zouch  to  whom  these  rents  and  coals  came  by  descent  in  p^^ 
the  15th  Jac.  conveyed  them  to  one  Turner,  who  afterwards  S^,^^ 
uAiiiherentSy  but  not  the  coals,  to  John  Morewoodj  whode-  ftcsofebe- 
vised  them  io  M.  Morewood,  who  in  the  year  1708  conveyed  othen. 
them  to  Rowland  Morexoood^  from  whom  the  defendant  claimed  (o  iSfmj 
those  rents.    And  about  three  years  ago  G.  Morewood  the  de-^  ;  /^^  ^^     /^; 
feadanf  8  late  husband,  who  was  then  in  the  possession  of  these  . 
rents,  brought  the  coals  also  from  ThoroUm^  the  l^gal  representa-      /  ^^ 
tire  of  the  Turner  ihmily.   At  the  trial  before  the  Chief  Baron 
at  the  last  assizes  at  Derbt/y  it  became  material  to  identify  the 
Om  Close  in  question  to  be  a  part  of  those  lands  which  had 
been  the  estate  of  Sir  J.  Zouch,  and  out  of  which  the  renta 
aod  coals  had  been  reserved.    This  was  attempted  to  be  done 
by  tracing  the  lands  through  the  possession  of  several  persons 
chiiming   under    the    Zouch  family;    by  shewing  that  this 
close  had  been  in  their  possession ;  and  that  the  same  rent  was 
paid  now  as  had  been  paid  for  it  by  the  owners  of  the  land  to 
the  persons  claiming  under  Zouch  during  all  that  time ;  fi*oni 
whence  it  would  follow,  as  was  contended,  that  this  was  part 
of  the  lands  of  Zouch  out  of  which  the  coals  also  were  re- 
served, which  was  the  only  thing  now  in  question.    To  sub- 
stantiate this,  the  deed  of  1708  was  produced  (which  referred 
to  the  former  conveyance  from  the  Zouch  femily)  in  order  to 
shew  that  a  rent  o(99s.  (the  same  which  was  now  paid  for  this 
Cow  Close)  had  been  payable  out  ef  lands,  part  of  the  Zouch 
^ate,  in  the  possession  of  one  Adj/n  who  was  tenant  to  one 
Machell  the  then  owner  of  the  inheritance;  and  that  Adyn  was 
in  possession  of  the  Cow  Close  alone  within  eight  years  after 
the  deed  of  Anne.    Then  was  produced,  in  order  to  fill  up  a 
chasm  of  time,  the  evidence  upon  which  the  principal  question 
arose,  which  were  entries  in  certain  books  made  by  Rowland 

Morewoodj 


129 


CASES  IV  HILARY  TERM 


1T93. 


.OVTHAM 

agaiml 

WOOD. 


MorezDOodf  in  which  he  acknowledged  the  receipt  of  the  same 
rent  for  several  yfarg  from  Maehtll  the  owner  of  the  Cow  Clost^ 
under  whom  the  plaintiff  derived  title.  It  was  proved  by  living 
wiinettes  that  this  rent  of  99s.  was  continued  to  be  paid  by 
persons  claiming  \Bnder  MachelL  But  the  question  wan,  Whether 
these  entries  made  by  a  person  from  whom  the  defendant  claimed 
the  rent,  though  not  the  coals,  ought  to  be  received  in  evidence 
for  the  purpose  of  proving  the  identity  of  the  land  in  order  to 
establish  his  right  to  the  coals  also  ?  The  Chief  Baron  admitted 
the  evidence,  expressing  some  doubt  as  to  its  legality.  And  there 
being  a  verdict  for  the  defendant^  a  rule  nisi  was  obtained  for 
setting  it  aside  and  granting  a  new  trial  on  the  ground  that  this 
evidence  had  been  improperly  admitted  ;  against  which 

Erskincj  Coke^  Clarke^  and  fVilles  now  shewed  cause ;  contend- 
ing that  upoathe  principle  of  several  decided  cases  the  evidence 
had  been  properly  received.    Rowland  Morewood  must  for  this 
purpose  be  considered  as  a  person  entirely  indifferent  between 
the  parties ;  because  the  only  subject  matter  now  in  dispute  is 
the  right  to  dig  coals,  with  nhich  he  had  no  concern.    And 
the  entries  were  produced  in  evidence  not  to  establish  the  de- 
fendant's right  to  the  rent  which  he  claimed  from  Rowland  More- 
xpoodj  but  merely  to  prove  the  identity  of  the  land  for  which 
such  rent  had  been  paid.  How  Rowland  Morewood  not  only  stood 
indifferent  to  that  purpose,  but  the  entries  made  by  him  were, 
as  far  as  they  went,  against  his  own  interest ;  for  he  there- 
by   acknowledged    the    receipt  of   so  much   rent    from    bis 
tenant,  and  furnished  evidence  against  a  demand  for  it  again. 
This  falls  directly  within  the  principle  of  the  case  o(  Barry  v. 
Bebbingion  (a),  where  evidence  was  received  of  entries  made  by 
the  deceased  steward  of  a  former  owner,  from  whom  title  was 
derived,  of  sums  received  by  him  for  his  master  for  trespasses 
committed  on  the  locus  in  quoj  the  right  to  which  was  in  isKue. 
And  it  is  not  so  strong  as  the  case  of  Searle  v.  Lord  Barrings 
ion  (6),  where  the  ^indorsement  of  the  obligee  upon  a  bond  of 
interest  received  within  twenty  years  was  held  good  evidence 
in  an  action  against  the  obligor  to  rebut  the  presumption  of 
payment  from  length  of  time.    Or,  as  the  case  of  Stead  r« 
Jleaton  (c),  where  an  entry  of  the  receipt  of  money  by  officers 
of  a  township  from  the  officers  of  another  township  of  a  pro* 
portion  of  church  rates  made  in  a  parish  book  was  held 'evidence 
to  charge  the  latter  officers  with  the  same  proportion  in  future. 

(«)  ^Rlt,  4  Tot  S14.  (*)  2  Str.  826.  (c)  Ant€^  4  toI.  669. 
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Of  die  same  nature  are  entries  made  hy  family  persons  who     1793. 
are  dead,  to  prove  a  pedigree,  which  have  always  been  received    ' 
as  evidence ;  Sir  T.  Ray.  84.     These  entries  are  to  be  taken  in    ^^^J^^ 
the  same  manner  as  the  declarations  of  the  party  himself  who     more? 
made  them.  If  Rowland  Morewood  had  been  living,  he  certainly 
night  have  been  asked  from  whom  he  received  this  rent,  and  for 
wi»t  parcel.    After  his  death  his  declarati6ns  to  the  same  eflfect 
would  also  have  been  evidence,  according  to  the  case  of  Davies 
T.  Pierce  {a)\  where  declarations  by  tenants  were  held  admissi- 
ble evidence  after  their  death  to  shew  that  a  certain  piece  of 
land  was  parcel  of  the  estate  they  occupied.     If  such  declara- 
tions are  evidence,  it  follows  i  fortiori  that  written  entries  are 
admissiUe  in  evidence,  being  in  their  nature  more  certain,  and 
less  liable  to  mistake. 

Bower ^  Balguy^  Galljfj  and  Sutton,  contra,  were  stopped  by 
the  Court. 

Lord  Kbnton,  Ch.  J. — I  agree  with  the  defendant's  counsel 
that  this  book  stands  in  the  same  situation,  and  is  entitled  to 
the  same  degree  of  credit,  as  a  declaration  of  Rowland  More- 
wood:  but  I  cannot  agree  to  the  conclusion  drawn  from  it,  that 
such  a  declaration  could  have  effected  the  rights  of  these  parties^ 
All  evidence  (except  in  certain  particular  cases)  must  be  given 
on  oath :  but  this  is  merefy  the  declaration  of  a  person  not 
on  oath.  And  although  a  general  right  may  be  proved  by  tra- 
dition'^ry  evidence,  yet  a  particular  fact  cannot.  This  is  distin- 
guishable from  all  the  cases  cited ;  in  those  something  was 
produced  in*  respect  of  the  interest  of  the  party ;  and  what  the 
party  did  or  said  may  be  evidence  against  himself.  But  the 
cross  made  hy  Rowland  Morewoodxn  his  book  was  a  mere  private 
memorandum  of  his  own,  to  remind  him  that  he  had  reci»ived 
this  rent ;  and  it  cannot  be  admitted  to  decide  the  right  between 
these  parties.  At  that  time  Rowland  Morewood  had  no  interest 
in  this  question.  Besides,  evidence  of  this  kind  can  only  be  ad- 
mitted to  restrain,  not  to  advance,  the  right  of  the  party  who 
raake^  it.  What  a  man  does  in  his  closet  ought  not  to  affect 
the  rights  of  third  persons  :  there  is  only  one  instance  in  which 
this  is  allowed,  namely,  the  books  of  an  incumbent  respecting 
his  tithes,  which  may  be  evidence  for  his  successor  (ft).  But 
that  has  always  been  considered  as  an  excepted  case. 

BuLLER,  J. — I  agree  that  the  entry  in  Rowland  MorewoodCt 
book  must  be  considered  in  the  same  light  as  a  declaration  by 

(a)  AniB^  «  vol.  ^.  if)  VHm  2  Fit.  43. 
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him.  But  evidence  not  on  oath  is  not  admissible,  except  ia  the 
case  of  pedigrees,  and  certain  other  excepted  cases,  or  where 
the  declaration  is  evidence  against  the  party  making  it. 

Grose,^  J. — The  case  o(Barrj/  v.Bebbingian^h  disClBgaishable 
from  the  present,  because  there  the  entry  was  made  By  a  steward, 
who  charged  himself  with  the  receipt  of  the  money.  But  as  the 
evidence  of  a  declaration  by  Rowland  MoretxxH)d  would  not  have 
been  admissible^  I  think  that  this  cross  in  his  book  is  not ;  it 
being  nothing  more  than  a  declaration.  Nor  can»  this  be  re- 
oeived  in  evidence  on  the  ground  of  tradition  ;  because  the  tra- 
dition of  a  particular  (act  is  not  evidence.  I  am  therefore  of 
opinion  that  this  hock  should  not  have  been  received  in  evi- 
dence ;  and  consequently  that  there  should  be  a  new  trial. 

Rulorabsolute. 
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Shove  and  Others  against  Pikcke. 

TIIS  case  came  from  the  Court  of  Chancery  for  the 
opinion  of  this  Court,  the  plaintifis  claiming  as  legatees 
and  annuitants  under  the  will  of  Jnn  Thomycroft  against 
th^  defendant,  who  was  nephew  and  heir  at  law  of  the  said 
A.  T.f  and  claimed  under  certain  deeds  hereafter  specified. 
A.  Thomycroft  being  seised  in  fee  of  an  undivided  moiety 
of  the  manor  of  Sharsteadj  and  also  of  a  moiety  of  certain 
other  manors  in  the  county  of  Kent^  by  indentures  of  lease 
and  release  of  the  Sd  and  Sd  October  1758,  in  consideration 
of  natural  love  and  affection  and  of  5^.,  granted  and  released  to 
P.  BarUngj  his  heirs  and  assigns,  her  moiety  of  Sharsteadj  and 
those  other  manors  before  referred  to,to  the  use  as  toSharsieadot 
herself  for  life,  remainder  to  her  sister  Z).  Thornycrojt  ( who  died 
soon  after)  (or  life,  remainder  to  the  defendant  in  fee ;  and  as 
to  the  moiety  of  .the  other  premises  therein  described,  to  her- 
self for  life,  remainder  to  the  defendant  in  fee ;  with  a  proviso  ia 
the  indenture  of  release  that  the  said  A.  Thomyerofl  might  by 
writing  under  her  hand  or  by  will  revoke  any  of  the  uses  before 
limited,  and  by  the  same  or  any  other  writing  under  her  band 
limit  and  appoint  new  uses,  or  charge  the  premises  with  annui- 
ties. By  indenture  of  the  8th  September  1768  the  said  A.  T., 
by  virtue  of  the  power  reserved,  revoked  the  uses  before  limited 
as  to  her  moiety  of  all  the  premises  described  in  the  indenture 
of  the  lease,  and  in  consideration  of  3160/.  granted  to  P.  Bar- 
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lingj  bii  executors,  &c.  her  undivided  moiety  of  certain  parts  1793. 
therein  particalarly  described  of , the  said  premises  for  a  terra  ' 
of  500  years  to  secure  the  same,,  with  a  power  of  redemption,  ^^^ 
and  from  and  after  the  end  or  sooner  determination  of  the  said  Pi*cke. 
tenoy  to  the  same  uses,  and  with  the  lUce  power  of  revocation, 
(except  as  to  the  term  of  500  years)  as  were  limited  by  the 
indenture  of  release  of  the  3d  October  1758;  and  as  to  her  un- 
divided moiety  of  such  otheH*  part  of  the  premises  mentioned 
in  the  indenture  of  releasee  as  were  not  subjected  to  the  term 
of  500  years,  she  limited  the  same  to  the  same  uses,  and  with 
tlie  like  power  of  revocation,  as  were  declared  by  the  said  in- 
denture of  release.  By  a  deed  poll  of  1769  A.  T.,  after  reciting 
the  above  deeds,  revoked  all  the  uses  therein  limited,  ex- 
cept as  to  the  terra  of  500  years,  and  limited  and  appointed 
all  the  premises  therein-mentioned  to  herself  in  fee.  This 
deed  remained  in  the  possession  of  ji.  T.,  and  was  not  dis- 
ckMed  by  her  to  any  of  tfie  parties  concerned.  A.  Thornyeroft 
was  also  seised  of  the  other  undivided  moiety  of  several  of  the 
estates  described  in  the  indenture  of  release  of  1758  for  life, 
remainder  to  the  defendant  in  fee.  By  indenture  of  five  parts, 
of  the  S7<h  December  1785,  between  J.  ClUheroWy  in  whom  the 
said  term  of  500  years  was  by  mesne  assignments  become  vested, 
his  trustee,^.  Thomt/croft^  the  defendant,  BndE.Higgimon^tler 
reciting  that  the  sum  of  3160/.  was  due  upon  the  former  mort- 
gige  to  ClUkeroWy  and  that  A.  Thomycrqft  wanted  4000/.  to  dis- 
charge the  same  and  for  other  purposes,  which  E.  Higgiman  bad 
agreed  to  lend,  and  that  the  defendant  had  agreed  to  join  in  the  * 
conveyance  for  secnring  the  same,  the  former  term  was  conveyed 
to  m^nson  ;  and  A.  Thornycrqfij  revoking  all  the  former  uses 
limited  by  the  indentures  of  1758  and  1768,  limited  and  ap- 
pointed,  and  the  defendant  joined  in  conveying  to  Higgirtsan  a 
new  terra  of  500  years  for  securing  the  mortgage-nioney,  sub- 
ject to  a  power  of  redemption,  and  to  the  like  power  of  re- 
location by  A.  T.  as  was  contained  in  the  indenture  of  1758. 
It  was  further  stated  that  600/.,  part  of  the  mortgage-money 
mentioned  to  be  paid  by  Higgimon  to  A.  7.,  was  in  feet  paid  to 
the  defendant  for  his  own  use.  On  the  23d  February  1787 
A.  T.  made  her  will,  whereby  she  bequeathed  certain  legacies 
and  annuities  to  the  plaintiflEs  and  others,  and  chaiged  all  her 
real  and  personal  estates  with  the  payment  thereof  and  devised 
all  her  real  estates  and  hereditaments  to  trustees  to  the  use  of  her 
o^ew  the  defendant  forlife  s  remainder  to  trustees^  &c. ;  re« 
1  '  mainder 
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mainder  to  the  plaltitiiFA.tl.  Shove  for  life,  remainder  to  tni$teeit, 
'   &c. ;  remainder  to  the  first  Itnd  other  sons  of  the  body  of  ^.  //. 
Shove  the  plaintiflT,  in  tall  ma]»,  with  other  remainders  ;  reroain** 
der  to  her  own  ri^fht  heirs.    A  lid  upon  failure  of  the  personal 
estate  she  charged  her  real  (estate  with  the  payment  of  the  legacies 
annuities,  &c.  and  bequeathed  the  residue  of  her  personal  estate 
to  the  defendant,  whom  she  appointed  her  executor.  She  after- 
wards made  a  codicil,  in  September  1787,  'under  which  one  of 
the  plaintiffs  claimed  an  annuity.    Bv  indentures  of  lease  and 
release  of  the^th  and  21st  December  1787,  to  which  E.  I/iggin- 
son,  A.  37/or»yrrq/?,  the  defendant,  •/•  Cheshire  ^luA  V.  G.  were 
parties,  F.  G.  the  trU<stee  took  an  assignment  of  the  mortgage 
terms  before  mentioned  from  E.Higginson  in  trust  forJ.Cheshirey 
and  the  said  A.  T.  revoke  all  the  useil  declared  in  the  several 
indentures,  concerning  her  moiety  of  all  the  said  mortgaged 
premises,  and  limited  and  appointed  the  same,  except  Sharsteady 
&c.  to  the  Use  of  J,  Cheshire  m  feey  subject  to  a  proviso  for 
redemption  on  re-payment  of  the  mortgage  money ;  and  as  to 
Sharstead  and  all  the  other  premises  whereof  no  uses  were  be- 
fore appointed,  and  which  were  dot  intended  to  be  charged  by 
the  mortgage,  she  limited  and  appointed  the  Same  to  hefself  for 
life,  remainder  to  the  defendant  in  fee :  and  A.  T.  and  the 
defendant  granted  aad  confirmed  to  C/ie^Afr^;  the  premises  which 
had  been  before  granted  to  £,  Iligginson  lor  securing  the  moii- 
gage  money,  subject  to  a  like  power  of  Redemption,  und  that 
upon  re-payment  he  should  assign  the  same  premises  before 
panted  by  A.  7\  and  the  defendant,  to  the  use  of  the  said  A.  T. 
for  life,  remainder  to  the  defendant  in  fee.    And  as  to  the 
moiety  before  limited  by  the  said^.  T»  to  J.  Cheshire  he  should 
on  re-payment  of  the  mortgage  money, Te-convey  the  same  totbe 
use  of  the  said  A.  T.  for  lii'e,  remainder  to  the  defendant  in  fee ; 
with  a  proviso  that  A.  T,  might,  by  writing  under  her  band  and 
seal,  or  by  will^  revoke  any  of  the  uses  to  be  limited  in  such  re- 
conv^ance  as  to  the  premises  thereby  charged  with  the  payment 
of  the  mortgage  money,  and  limit  and  appoint  any  new  uses 
concerning  the  same ;  the  like  as  to  the  moiety  of  Sharstead ^i^A 
the  other  premises  therewith  charged  ;   and  the  several  itaort* 
gage  terms  were  upon  re-payment  to  be  held  in  trust  to  attend 
the  inheritance.    A.  T.  died  in  January  1791,  leaving  the  de- 
fendant her  heir  at  law.    The  plaintifis  filed  their  bill  in 
Chancery  for  an  account  of  what  was  due  on  their  aeveral  le- 
gacies and  annuities  given  to  them  by  the  wiU  and  codicil  of 

3  .  A.T. 
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A.  T.  and  to  bave  the  same  paid  out  of  the  real,  on  default  of     1793. 
the  personal  estate,  and  praying  that  the  will  and  codicil  might  — — 
be  established.    The  defendant  by  his  answer  insisted  that  the     ^^H 
deeds  of  December  1787,  being  executed  by  the  testatrix  A.  T.     P»"aus. 
subsequent  to  her  will  and  codicil,  and  the  estates  therein  com* 
pri<sed  being  limited  to  different  uses,  and  such  as  were  incon- 
sistent with  the  uses  limited  .by  the  said  will  and  codicil,  and 
he  the  defendant  having  joined  in  the  said  mortgage  and  sub- 
jected his  reversionary  estate  to  the  payment  thereof,  the  said 
deeds  were  a  total  revocation  of  the  will  and  codicil,  as  to  the 
real  estates,  and  therefore  that  he  ought  not  to  be  charged  with 
the  legacies  and  annuities  in  respect  thereof.     And  the  Master 
having  reported  that  the  personal  estate  was  exhausted,  the 
Court  of  Chancery  directed  the  above  case  to  be  sent  to  this 
Court  for  their  decision,  on  the  following  questions : 

1st,  >Vhether  by  the  deed  of  the  21st  December  J  787,  any  and 
what  estate  passed  to  X  Cheshire  in  the  moiety  of  the  premises 
therein  mentioned  to  be  by  A.  Thornj/cro/i  appointed  to  the  use 
of  the  said  «7.  Cheshire  and  his  heirs  ? 

idly.  Whether  the  will  of  the  said  A.  Thornycrojt  dated  S3d 
February  1787,  and  the  codicil  thereto  dated  I8tb  September 
1787,  were  revoked  by  the  said  deed  as  to  the  moiety  of  the 
premises  so  appointed  to  the  said  J.  Cheshire  and  his  heirs? 

Sdly,  Whether  any  and  what  estate  passed  by  the  said  deed 
dated  2]st  December  1787  to  the  defendant  and  his  heirs  in  the 
moiety  of  the  manor  and  mansion-house  of  Skarsleadj  with  the 
appurtenances  thereby  appointed  to  the  said  A.  Tharnycrqfi  for 
life,  with  remainder  to  the  defendant  and  his  heirs,  subject  to  a 
power  of  revocation  by  the  said  A.  Thornj/crojl  ^ 

4thly,  Whetherthe  said  will  and  codicilofthesaid^.  Thomjf' 
croft  were  revoked  by  the  said  deed  as  to  the  said  moiety  of  the 
laid  manor  and  mansion-house  o{  Sharslead? 

Shepherd  for  the  plaintiffs. — No  estate  passed  by  the  deeds  of 
December  1787  from  A.  Thomycrofl  to  Cheshire^  or  to  the  de- 
feadant,  in  respect  of  those  premises  which  were  subjected  to 
the  power  of  appointment  reserved  to  A.  T.  by  the  several  pre* 
ceding  instruments..  The  question  is.  Whether  that  deed  was  a 
revocation  of  the  prior  will  and  codicil  of  ^.  T.  ?  Now  that  deed, 
though  it  does  not  recite  the  power  of  appointment  before  re- 
served to  A.  T.  by  the  former  indentures,  yet  was  a  mere  ap- 
pointment to  uses ;  for  she  makes  use  of  the  word  appoint^  which 
shews  fittch  to  have  been  her  intention.  But  at  that  time  she  had 

no 
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1793.  no  power  of  appointing  to  new  uses.  It  is  a  settled  rule,  that 
'■■  where  a  power  of  appointment  is  created  with  a  power  of  revo- 
f  "^^rt  <5ation,  And  the  party  executes  the  power  by  making  an  appoint- 
p^ifc&K.  nent  without  reserving  the  power  of  revocation,  the  power  is 
ftntctus  officio^  and  the  party  cannot  appoint  to  new  uses  after- 
wards: but  if  he  wish  to  make  a  further  disposition  of  the  same 
property  in  a  case  where  by  ]aw  he  may,  it  must  be  done  by  some 
other  conveyance,  and  cannot  be  done  by  way  of  appointment 
to  uses.  To  this  the  case  of  Heli  v.  Bond(a)  is  directly  in  point, 
where  the  decree  was  affirmed  in  the  House  of  Lords.  Vow 
here  by  the  deed-poll  of  1769  A.  T.  revoked  all  the  uses  before 
limited  by  her  under  the  power  of  appointment,  and  made  a 
fiew  appointment  thereof  to  herself  in  fee,  without  reserving 
any  new  power  of  revcication.  Therefore  the  power  of  ap- 
pointment was  gone.  If  then  this  be  not  good  as  an  appointment 
to  uses,  it  cannot  be  good  as  an  use.  For  uses  can  only  be  raised 
either  by  a  transmutation  of  possession,  or,  without  such  trans- 
mutation, by  bargain  and  sale,  and  covenant  to  stand  seised  to 
uses.  But  these  cannot  apply,  inasmuch  as  there  is  no  person 
here  to  stand  seised  to  uses,  nor  is  there  any  covenant  to  that 
effect.  (To  a  question  by  Lord  Kenyan,  whether  tlie  other  side 
might  not  contend  that  the  deed  of  December  1787  amounted  to 
a  covenant  on  the  part  of  Mrs.  Thomt/croft  to  stand  seised  to  the 
use  of  Mr.  Cheshire  j  although  that  deed  could  not  have  the  whole 
operation  intended  in  point  of  law ;  for  that  a  feoffment  without 
livery  might  operate  as  a  covenant  to  stand  seised  to  uses;  he 
answered,  that  still  in  all  those  cases  there  must  be  apt  words 
to  raise  such  a  covenant.  In  Roe  d.  Wilkinson  v.  Tranmersiid 
others  (ft),  which  is  a  strong  authority  for  giving  effect  to 
a  conveyance -by  a  different  mode  from  that  which  was  in- 
tended to  pass  the  estates,  the  Court  laid  great  stress  upon  the 
word  grant  in  order  to  raise  such  a  covenant.  And  the  same 
observation  will  apply  to  Shep.  Touch.  82, 83,  which  is  there 
referred  to.  In  Ward  v.  Lambert  (c)  where  a  conveyance  was 
held  void  as  a  bargain  and  sale,  which  it  purported  to  be,  the 
Court  said,  that  though  bad  as  a  bargain  and  sale,  yet  if  there  had 
been  apt  words  it  might  have  raised  an  use  by  way  of  covenant. 
They  did  not  say  that  it  would  enure  by  way  of  covenant 
to  stand  seised  at  all  events,  although  it  was  bad  as  a  bai^ain 
and  sale ;  but  that  apt  words  were  still  necessary;  and  the  words 

(«)  1 J^.  Cm.  ^ftr.diS.  (»)  2  JVOs.  15.  (e)  Cro.  EiH.39^ 
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bargained  9atd  sold  were  not  held  to  be  sufficiently  apt  for  that  179S. 
purpose ;  although  they  plainly  inferred  an  intention  to  part  with  ■  ■—  ■* 
the  land.  Now  here  are  no  apt  word»,  but  merely  words  of  ^Sm 
appointment  under  a  power,  which  did  not  exist  at  the  time,  ^inckb. 
And  if  those  could  be  held  to  amount  to  a  covenant  to  stand 
seised  to  uses,  every  defective  conveyance  might  be  construed 
to  have  the  same  operation ;  which  has  never  been  pretended. 
At  all  events  a  dislinction  may  be  made  between  the  moiety 
conveyed  to  Cheshire  and  that  to  the  defendant;  for  in  a  cove- 
nant to  stand  seised  to  uses  there  must  be  a  consideration  stated 
in  the  deed.  (Lord  Kenyan^  Chief  Justice — But  it  may  be  al- 
leged (a)  as  a  fact,  though  not  stated  in  the  deed  itself,  that 
there  was  a  relationship  between  the  parties,  which  is  a  suf- 
ficient consideration.)  But  further,  it  may  be  contended  that 
although  the  deed  of  1787  is  not  operative  in  any  of  the  modes 
suggested,  yet  still  it  is  sufficient  to  revoke  the  prior  will  and 
codicil,  inasmuch  as  it  shews  an  intention  to  revoke  them.  It 
cannot  be  denied  but  that  unoperative  instruments  for  other 
pmposes  intended  have  in  some  cases  been  held  a  revocation 
of  a  will ;  but  in  all  of  them  the  deed  has  been  valid  in  its  in- 
ception, but  has  become  void  by  some  matter  subsequent,  as 
want  of  livery  to  a  feoffinent,  enrolment  to  a  bargain  and  sale, 
or  incapacity  in  the  party  to  take  at  the  time  when  the  grant 
should  enure.  Whereas  this  deed  was  void  in  its  inception, 
on  account  of  the  person  appointing  having  no  power  to  ap- 
point If  Mrs.  Thomycroft  had  no  such  power  at  the  time^ 
nothing  that  happened  afterwards  could  give  validity  to  the  in- 
stniment,  as  in  the  other  cases  if  livery  had  been  given,  or  en- 
rolment made^  or  a  capacity  to  take  had  arisen  in  due  time. 

Chambrey  conirdj  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. — The  deed  of  September  1787  cer- 
tainly operates  as  a  revocation  of  the  will ;  for  even  supposing 
it  was  an  inadequate  conveyance  for  the  purpose  for  which  it 
was  intended,  still  if  it  demonstrate  an  intention  to  revoke  the 
wiU,  it  amounts  in  point  of  law  to  a  revocation.  If  it  were 
necessary  to  decide  the  point,  I  do  not  see  why  this  should  not 
operate  as  a  grant  of  tl^  reversion.  It  has  never  been  held 
necessary  that  the  word  ^^  grant"  should  be  used  in  a  grant ;  it 
being  suflkient  if  the  intention  to  grant  be  manifest  by  a  deed. 
Much  of  this  doctrine  was  gone  into  in  the  case  of  Coventry  v. 
Coventry^  where  it  wae  held  that,  if  a  deed  could  not  operate 
(«)  rVk  tBto.  p.  C  70.}  and  R.  t.  Scmnmiimy  oiKe,  9  v»(.  474. 
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in  the  way  intended,  it  might  in  another,  in  order  to  effectuate 
the  intention  of  the  parties. 

BuLLRR,  J. — The  principal  question  is,  Whether  the  will 
were  revoked  by  the  deed  6(  Decembtr  1787;  and  if  it  were, 
whether  either  of  the  persons  named  in  it,  Cheshire  or  Pincke^ 
took  any  thin^  under  it.  I  am  clearly  of  opinion  that  the  deed 
revoked  the  will.  1st,  the  thins:  conveyed  is  a  reversion  r  that 
is,  the  subject  of  a  grant;  and  the  words  "  limit  and  appoint" 
operate  as  a  grant.  Then,  with  regard  to  the  defendant,  it  ap- 
pears that  he  is  the  nephew  and  heir  at  law  of  the  grantor, 
which  is  a  sufficient  consideration  to  raise  a  covenant  to  stand 
seised  to  uses. 

Grosr,  J.  of  the  same  opinion. 

The  certificate  {a)  was  not  yet  prepared. 

(d)  Viie  po%t.  3\^. 

Peck  against  Wood. 

THIS  was  an  action  oi assumpsit  to  recover  42/.  for  half  of 
the  expence  of  a  party-wall  between  the  plaintiff's  and 
defendant's  house,  built  by  the  former,  under  the  stat.  14  Geo.S, 
r.  78.  5.  41.  On  the  trial  a  special  case  was  reserved  for  tbe 
opinion  of  this  Court,  in  substance  as  follows: 

On  the  ISih  of  November  1788  the  defendant  entered  into 
an  agreement  with  /r.  Pateman  for  a1)uilding  lease  of  a  piece  of 
ground  adjoining  to  the  plaintiff's  house  in  Prince  s-street^  West' 
minster^  whereon  was  standing  a  messuage  and  other  buildings, 
ft>r  hixty-one  years,  to  commence  from  the  29th  of  September 
then  last,  at  the  yearly  rent  of  8/.  free  from  all  deductions  what- 
soever, whether  parliamentary  or  parochial,  then  or  thereafter 
to  be  imposed  or  assessed  either  on  the  landlord  or  tenant ;  and 
it  was  agreed  that  the  defendant  should  immediately  proceed  to 
pull  down  the  premises,  and  erect  thereon  at  least  one  good  sub- 
stantial brick  dwelling-house,  with  necessary  convenient  out- 
houses and  offices,  &;c.  and  to  lay  out  and  expend  in  the  erec- 
tion of  such  new  building  300/.  at  least.  Pursuant  to  this  agree- 
ment a  lefise  of  the  premises  was  granted  and  executed  in 
Januarj/  1789,  by  Paltman  to  tiie  defendant.  The  plaintiff, 
previous  to  the  defendant's  entering  into  the  agreement  with 
Paleman  for  the  lease,  bad  pulled  down  the  old  wall,  which 
was  standing  between  his  (the  plaintiff's)  house  and  the  house 
and  pre^iises  which  the  defendant  took  upon.  lease  as  aforeeaid. 
On  tlie  ;29th  of  September  1788  the  party-wall  wa^  t>egUD  to  be 

built; 
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built;  and  on  the  17th  day  of  January  (bWowiug  it  was  finished.      1793. 
In  June  1790  the  defendant  let  the  house,  held  o(  Puttman^  to 


PCCK 

/.  Beach  at  the  yearly  rent  of  31/.  \0s.  the  land  tax  and  again$t 
sewer's  tax  deducted.  It  was  ab'Jolutely  necessary  that  the  old  ^ *><>»• 
wall  should  be  pulled  down.  The  defendant  enjoys  the  ini* 
proved  rent;  and  P«/t//w?i  is  still  the  ground  landlord.  Tt.e 
plaintiffdid  not  give  three  months'  notice  in  writing  to  Pateman^ 
the  then  owner  and  ground  landlord  of  the  house  and  premise^-, 
which  were  afterwards  leased  to  the  defendant,  prior  to  his  pull- 
ing down  the  party-wall ;  but  he  applied  to  Puteman  for  that 
purpose,  who  agreed  that  it  should  be  pulled  down,  \i  Ilazjcki  s^ 
the  then  tenant,  would  consent ;  and  Jluzckins  did  consent. 
The  new  party- wall  is  built  agreeably  to  the  directions  of  the 
fetatule  34  Geo.  3.  r.  78.  The  defendant  has  the  benefit  of  the 
party-Wali^  and  that  in  a  greater  degree  than  the  plaintiff;  his 
house  extending  fartlier  back  than  the  plainiiff's. 

Onslow  for  the  plaintiff.— The  statute  14  Geo.  3.  c.  78.  s.  41. 
on  which  this  action  is  brought,  enacts  that  "  the  person  at 
"  whose  expence  any  party- wall  shall  be  built  agreeably  to  the 
"  directions  of  the  act,  shall  be  reinibursei  by  the  owner,  who 
"  shall  be  entitled  to  the  iwproved  refit  of  the  adjoining  building 
^'  or  ground,  and  who  shall  at  any  time  make  use  of  such  part^- 
"  wall,  a  part  of  the  expeiv^e  of  building  the  same*'  (which  part 
is  afterwards  expmmed  to  be  one-half  in  such  a  case  as  the  pre- 
sent). Kow  it  is  stated  in  the  case  that  it  was  necessary  to 
build  this  wall,  that  the  defendant  enjoys  the  benefit  of  it,  and 
is  entitled  to  the  improved  rent,  which  circumstances  are  suffi- 
cient to  found  thts  claim  against  the  defendant ;  ibr  Paicman 
is  only  the  owner  of  a  ground-rent,  and  tliis  duty  is  imposed 
by  the  Legislature  on  the  owner  of  the  iiU[)roved  rent,  in  express 
terms.  Nor  can  any  difficulty  arise  here  from  the  want  of 
notice  to  the  defendant  three  months  before  the  building  of  the 
party-wall;  for  the  notice  required  by  sicL  58.  only  applies  to 
the  ca«e  of  an  adverse  landlord.  It  says,  "  In  case  the  owner 
*'  of  the  adjoining  house,  &c.  cannot  agree,"  then  tlie  notice  is  to 
he  given:  but  here  so  far  from  Paicman  s  boin^  averse  from  lljc 
building  of  the  wall,  (and  at  that  time  he  was  the  person  im- 
mediately concerned,)  it  is  stated  that  he  did  consent,  provided 
the  then  tenant  did  not  object.  No  notice  to  Palentan^  there- 
fore, was  necesnary ;  and  the  defendant,  who  now  represents 
him,  is  not  entitled  to  notice  if  he  were  not.  Besides,  tte 
defQndaht  had  no  interest  in  this  house  when  the  old  party-wall 
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was  pulled  down ;  and  consequently  no  notice  to  him  could 
have  been  given. 

Mingny^  contra^  contended  that  Paletpan^  not  the  defendant, 
was  liable  to  pay  this  ex  pence,  the  wall  having  been  begun  be- 
fore the  lease  was  granted  to  the  defendant ;  and  he  argued  upon 
the  inconvenience  of  transferring  this  burden  to  any  subsequent 
tenant;  observing,  at  the  same  time,  that,  if  it  were  first  trans- 
ferred from  Pateman  to  the  defendant,  it  must,  on  the  same 
principle,  be  again  transferred  to  Beach.    That,  in  SouthaU  v. 
Leadbetter  (a)  it  was  determined  that  a  lessee,  who  sold  his  term 
for  a  sum  of  money  in  gross,  was  not  liable  to  pay  this  expence, 
and  that  it  was  to  be  borne  by  the  original  landlord.     That,  at 
all  events,  the  defendant  was  not  liable  in  this  particular  case, 
no  notice  having  been  given  to  him.    That,  as  it  was  admitted 
that  no  person  could  be  affected  in  an  adverse  manner  without 
notice,  this  was  an  adverse  claim  as  between  these  parties,  and 
therefore  notice  was  necessary ;  or  that  if  it  were  not  considered 
as  adverse  on  account  of  the  imperfect  agreement  with  Pate- 
many  then  Pateman  was  the  person  who  agreed,  and  who  ought 
consequently  to  pay  this  expence. 

Lord  Kenyon,  Ch.  J. — In  this  case  Pateman  is  the  owner 
of  a  ground-rent  x)f  8/.  per  annum,  and  the  defendant  of  the 
improved  rent  of  51/.;  the  latter  thereforo^is  the  person  who 
ought  to,  and  whom  the  legislature  has  in  direct  terms  said 
should,  pay  a  proportionable  part  of  the  expence  of  the  party- 
wall.  Nor  is  there  any  foundation  for  the  objection,  that  the 
defendant  ought  to  have  had  three  months*  notice.  The  plain- 
tiff^ seems  to  have  complied  with  the  requisitions  of  the  act  of 
parliament.  The  notice  required  is  three  months  before  the 
beginning  to  build  :  but  at  that  time  the  defendant  had  no  in- 
terest in  the  premises ;  and  Pateman,  in  whose  situation  the 
defendant  is  now  placed,  actually  knew  of  the  plaintiff**s  in- 
tention to  build  the  party-wall,  and  to  a  certain  degree  con- 
sented to  it.  No  further  notice  therefore  to  him  was  necessary; 
and  the  defendant  is  not  more  entitled  to  notice  than  Paieman 
wSis. 

BuLLEtt,J. — The  question  is,  Whether  by  any  adverse  notice, 
or  by  express  agreement,  the  plaintiff*  was  entitled  to  build  the 
party-wall,  and  can  now  call  on  the  defendant  to  reimburse 
him  for  a  proportional  part  of  it  ?  I  agree  with  the  plaintiff"s 
counsel  that  notice  is  only  necessary  in  those  instances  where 

(a)  ^nfe,Svo2.458. 

the 
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the  party  18  either  ignorant  of,  or  adverse  to,  the  building  of     1793. 
the  wall:   but  this  waR  begun  with  Paieman^B  consent,  and 


Peck 


before  its  completion  the  possession  of  the  house  was  changed,  aenmit 
The  defendant  therefore  was  not  entitled  to  notice,  he  standing  "**®° 
In  Patemnn^a  place.  And  with  regard  to  the  principal  question ; 
it  would  be  unjust  that  Paieman^  who  receives  aground-rent  of 
8/.  only,  and  who  derives  no  advantage  from  the  party-wall, 
should  pay  the  expence  of  it,  and  that  the  defendant  who  does 
enjoy  it,  and  who  is  in  the  receipt  of  an  improved  rent  of  31/., 
should  uot  contribute  any  part  of  this  expence. 
PerCurianiy  Pos/ea  to  the  plaintiff  (a). 

(a)  Fide  Brardmor*  v.  For^  pott,  8  vol  214. 


DoBsoN  and  Another,  Assignees  of  Patrick,  against         Tkunday, 

E.    LOCKH.RT.  ;-J^^-^  ,^ 

THIS  was  an  action  of  assumpsit  ^  for  goods  sold  and  de-  -^became 
livered  by  the  bankrupt  against  the  defendant  as  a  sur-  surety  for 
viviog  partner;   to  which   the  defendant  pleaded,   1st,  The  ^J'i^er'to 
general  issue ;  2dly,  A  set-off  on  a  bond  given  by  the  bankrupt  to  {,"^^'2|frecd 
the  defendant,  and  G.  Lockhart^his  late  partner ;  3dly,  (Another  that'  he 
plea,  not  supported  in  fact) ;  4thly,  That  on  the  1 1  tb  of  October  Lin  out  of 

1788  the  bankrupt  and  the  defendant  became   bound  to   S.  n,Rub^ui7 
Nicholson  and  two  other  persons  in  900/.,  conditioned  to  pay  }T  jj^°jj^ 
450/.  with  lawful  interest  on  demand:   that  on  the  16th  Mau  toB.'m 

1789  the  bankrupt,  one  Foster^  and  the  defendant,  becaipe  any  d<>ai- 
bound  to  J.  TVakefield  and  two  other  persons  in  1000/.,  con-  j^^^ 
dilioned  to  pay  500/.  and  interest  on  the   Istof  June  1789;  ^J^ 
that  those   two  bonds  were  executed  by  the  defendant  as  a  modi  as  he 
surety  for  the   bankrupt,  and  for  his  debt  only ;   that  before  on^Jhe  ^^ 
the  bankruptcy,  ss^  on  the  Slat  of  i>%  1789,  the  bankrupt  af,"rwafds 
became  bound   to  G.  Lockhart  and  the  defendant  in   1400/.,  wid  goods 
conditioned   to  pay   700/.   on   the    13th  of    February   1790;  irss  value 
that  the  last  bond  was  given  for  the  purpose  of  indemnifying  money  se- 
the  defendant  against  the  two  former,  and  that  the  name  of  J^JJ^o^Ji^ 
G.  Lockhart  was  used  merely  as  a  trustee  for  the  defendant ;  JJI^JJj^'"^^ 
that  afterwards,  and  after  Patrick  became  a  bankrupt,  on  the  bankrupt, 
14th  of  December   1789,  the  defendant  was  obliged   to  pay  „biiff.dto 
Nicholson  and  Co.  470/.  on  the  first  bond,  and  Wakefield  s^ud  Co.  ^^^,  tw 
236/.  lis.  on  the  second  bond ;   that  those  two  sums  are  still  J^y„*Jf„ 

of  B.  conld  not  recover  in  an  action  for  goods  lold  and  deUTcred,  there  being  nothing  due  to  the 
buikn^t*!  fitate  on  the  original  contract. 

due 
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due  to  the  defendant,  and  exceed  the  money  due  to  the  plaintiffs 
on  the  promises  mentioned  in  the  declaration,  and  that  the 
defendant  would  set  them  oif  a^inst  the  demand  of  the  plain- 
tifls,  &c. ;  5thly,  (after  stating  the  two  first  Iwnds  as  in  the  last 
plea,  and  that  the  defendant  was  merely  a  surety,  &c.)  that 
before  the  bankruptcy  of  Patrick,  to  wit,  on  the  l^Ist  of  Mat/ 
]789,  it  was  agreed  between  the  defendant  and  the  bankrupt, 
that,  in  order  to  indemnify  the  defendant  against  these  two 
bonds,  the  latter  should  become  bound^to  the  former  in  1400/., 
conditioned  to  pay  700/.  with  interest  on  the  13th  of  February 
1790  ;  and  as  a  further  indemnity,  that  the  defendant  should 
retain  and  keep  such  money,  not  exceeding  the  money  to  be 
secured  by  the  last  bond,  as  should  at  any  time  be  due  from 
G.  2/.  and  the  defendant  to  the  bankrupt,  in  respect  of  any 
dealings  between  them  in  trade,  until  the  two  first  bonds  should 
be  satisfied,  and  that  the  defendant  should,  out  of  the  money 
M'hich  should  be  due  from  C  L.  and  himselt  to  the  bankrupt, 
retain  and  set-off  so  much  money,  not  exceeding  the  last  bond, 
as  he  should  nt  any  time  pay  on  the  two  first  bonds  ;  that  the 
bankrupt  accordingly  executed  such  bond  for  1400/.,  ftc. ; 
that  aftef  the  bankruptcy,  in  Derewher  1789,  the  defendant 
was  obliged  to  pay  to  Nichohon  and  Co.,  and  to  TFakefield and 
Co.,  &c.  (as  in  the  last  plea) ;  that  the  money  doe  from  the 
defendant  to  the  bankrupt,  on  the^promises  in  the  declaration, 
was  so  due  and  owing  to  him  for  and  on  account  of  certain 
dealings  between  him  and  G.  Z/.  and  the  defendant  in  trade ; 
and  that  the  sums  paid  hy  the  defendant  on  the  two  first  bonds 
exceed  the  money  due  to  the  bankrupt,  &c.;  and  that  the 
defendant  would  set-ofT,  &c.  Replication  to  second  plea,  that 
at  the  time  of  bringing  the  action  there  was  nothing  due  to  the 
defendant  on  the  bond.  &c. ;  to  the  4th  and  5th  pleas,  that  the 
bankrupt  was  not  indebted  to  the  defendant  in  manner  and 
form,  .&c. 

Pp  the  trial  at  Applely  before  Lord  Kent/on,  the  facts  con- 
tained in  the  last  plea  being  proved,  it  was  agreed  that  theplain- 
tiflr  should  be  non-suited,  he  having  liberty  to  move  to  enter  np  a 
yerdict  for  him  if  this  Court  should  be  of  opinion  that  he 
was  entitled  to  recover  under  these  circumstances.  A  rule 
having  been  obtained  in  the  last  term,  calling  on  the  defendant 
to  shew  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff,  cause  was  now  shewn  against  it  by 


Chamhre 
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Ckamhre  and  Lambe^  who  contended  that  the  defendant  wa«?      I7f).S. 

entitled  to  a  verdict,  either  on  the  general  iiwue,  or  on  the  fourth  

or  fifth  pleas.     First,  on  the  general  issue  :  though  the  assignees      ,!^^Ji^xt 
of  a  bankrupt  are  entitled  to  the  benefit  of  all  contract*?  made  ^-o^*-"**''' 
by  the  bankrupt,  and  may  therefore  recover  the  value  of  goods 
M)ld  by  him,   they  cannot  vary  those  contrach»,  but,  a<?  repre- 
senting the  bankrupt,  they  are  bound  by  every  part  of  them. 
Now  here  the  contract  was  that  the  price  of  these  goods  should  , 

remain  in  the  defendant's  hands  until  it  was  determined  what 
would  be'the  consequence  of  the  surety  bonds  givert  by  him 
for  the  bankrupt :  if  those  bondss  were  discharged  by  the  bank* 
rupt,  then  the  defendant  was  to  pay  for  these  goods  ;  but  if  the 
defendant  were  compelled  to  pay  fhe  bonds,  then  the  money 
Ro  paid  was  to  be  considered  as  a  payment  for  the  goods.  This 
therefore  was  not  a  general  sale  of  goods,  but  a  special  contract, 
by  which  time  was  given  to  the  defendant,  and  until  the  hap- 
pening of  a  particular  event  he  was  not  to  he  called  upon  to 
pay  fbr  them.  In  the  event  that  has  happened  the  defendant 
must  be  considered  as  having  paid  for  the  goods  according  to 
the  agreement,  and  of  course  the  plaintiffs  have  no  demand 
against  him.  Secondly,  considered  on  the  special  pleas,  the 
defendant  is  entitled  to  a  verdict  on  the  ground  of  mutual 
credit  between  the  bankrupt  and  the  defendant.  By  *^  mutual 
credit'*  is  meant  **  mutual  trust  and  conBdence.'*  Here  the 
bankrupt  gave  credit  by  selling  the  goods,  and  the  defendant 
by  becoming  surety  for  the  bankrupt.  It  is  not  necessary  that 
the  demand,  which  is  to  be  set  oflT  under  the  clause  in  the 
Stat.  5  Geo,  2.  r.  SO.  respecting  mutual  credit,  should  arise  befbre 
the  bankruptcy,  if  the  debt  lie  paid  aftervyards  in  consequence 
of  a  liability  before.  Grate  v.  Dubois^  anle^  I  vol,  \*i2;  Hankey 
V.  SmrVA,  nnte^  3  vol.  507  /  ^miih  v.  Hodson^  n.  4  vol.  21 1.  French 
V.  Fenn,  there  cited ;  Toussaint  v.  Mariinnant^  a.  S  voL  100 ; 
and  Martin  v.  Courts  ih.  640. 

Lam^Holroyd^  and  Hell^  contra. — This  is  distinguishable  from 
the  cases  cited,  because  at  the  tiuie  of  the  bankruptcy  it  was  un- 
certain whether  or  not  there  would  be  any  debt  from  the  de- 
fendant to  the  bankrupt,  for  if  the  bond  were  paid  by  the 
bankrupt,  the  defendant,  who  was  a  mere  surety,  would  of 
course  have  been  discharged.  Apd  it  never  has  been  held  that 
a  debt,  which  rested  in  contingency  at  tlie  time  of  the  bank- 
ruytcy,  could  be  set  off.  In  French  v.  Fenn^  and  Hankey  v. 
Smithj  there  was  mutual  credit :  in  the  former,  money  had  been 

advanced 
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advanced  by  the  defendant  in  order  to  purchase  goods,  the 
profits  arising  from  which  were  afterwards  to  be  divided  ;  and 
in  the  latter,  the  bankrupt  had  sold  goods,  and  the  defendant 
was  in  possession  of  a  bill  of  exchange  given  bj  the  bank- 
rupt ;  that  bill  created  a  certain  debt,  not  a  contingent  one  like 
the  present.  The  case  of  Toussaint  v.  Jlfar/ti7n/7»/ only  decided 
that  assumpsit  would  not  lie,  not  that  an  action  on  the  boad 
might  have  been  supported.  Martin  v.  Court  was  an  action  on 
an  absolute  bond,  which  was  proveable  under  the  commission : 
there  the  counter-bond  was  made  payable  before  the  principal 
bond ;  and  BuUtry  J.  observed  on  it  that  it  was  the  intention  of 
the  parties  that  the  surety  should  have  the  money  in  his  hands 
before  he  should  be  called  upon.  But  here  the  defendant  is 
not  entitled  to  set-off,  because  the  debt  was  not  only  uncer- 
tain at  the  time  of  the  bankruptcy,  but  there  was  a  time 
when,  if  the  action  had  been  brought  by  the  assignees,  the 
counter-demand  by  the  defendant  did  not  exist ;  and  the  set-off 
ought  not  to  arise  by  matter  ex  post  facto.  But  even  if  the  debt 
from  the  bankrupt  to  the  defendant  were  certain,  still  there  was 
no  mutual  credit  between  them.  This  action  is  brought  against 
the  defendant,  as  a  surviving  partner,  for  goods  sold  to  him 
and  G.  Lockhart :  the  defendant  therefore  cannot  set  off  a  debt 
due  to  himself  alone  to  a  debt  due  from  him  and  another  per- 
son. Only  those  debts,  which  exist  between  the  same  parties 
and  in  the  same  right,  can  be  set  off.  Here  credit  was  only 
given^  on  the  one  side,  to  the  bankrupt  by  the  defendant  alone, 
and  on  the  other  by  the  bankrupt  to  the  defendant  and  another 
person.  As  to  the  special  pleas ;  there  is  one  objection  appli- 
cable to  them  both.  It  is  stated  that  the  two  bonds  were 
given  by  the  defendant  as  a  surety,  and  that  the  counter- 
bond  was  given  by  the  bankrupt  to  the  defendant  to  indemnify 
him :  but  that  agreement  cannot  be  considered  as  incorporated 
in  the  bond,  because  that  would  be  to  defeat  the  bond  by  an 
agreement  of  less  solemnity  than  the  bond  itself;  and  if  not, 
the  agreement  is  void  for  want  of  a  consideration ;  it  was 
nudum  pactum.  And  even  if  it  could  be  considered  as  part 
of  the  bond,  it  is  objectionable  on  another  ground,  that  it 
was  given  as  a  security  not  for  any  balance  then  due,  but 
for  a  floating  balance  to  aris^  on  an  account  not  then  in  exist- 
ence. 

Lord  Ken  YON,  Ch.  J. — Some  of  the  arguments  urged  ai  the 
bar  go  beyond  the  question  now  for  decision ;  there  being  one 

short 
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short  ground,  on  which  we  cannot  be  mistaken,  in  saying  that     1793. 
the  case  is  in  favour  of  the  defendant.    This  is  an  action  for  ■  ■ 

goods  sold  and  delivered  by  the  bankrupt  to  the  defendant ;  ^^J^ 
and  the  question  is,  Whether  the  plaintiffs,  who  are  the  assignees 
or  the  bankrupt,  have  a  right,  under  all  the  circumstances  of 
the  case,  to  exact  payment  for  the  goods.  The  defendant  had 
various  transactions  with  the  bankrupt ;  among  others,  he  be* 
came  security  for  him  in  two  several  suras  of  money ;  and  at 
the  time  of  becoming  such  security  the  latter  engaged  that  the 
defendant  should  not  be  called  upon  to  pay  for  the  goods  until 
he  was  indemnified  against  those  bonds.  That  agreement 
having  been  proved,  I  see  no  objection  to  it  in  point  of  law ; 
I  think  it  is  a  good  defence  to  this  action  under  the  general 
issue,  and  that  the  defendant  need  not  have  pleaded  It  specially. 
The  consequence  is,  that  the  plaintiffs  have  brought  this  action 
to  enforce  payment  of  a  sum  of  money,  which  the  defendant  is 
not  bound  either  in  law  or  conscience  to  pay  under  these  cir- 
cumstances. 

AsHHDRST,  J. — This  case  falls  within  the  statute  5  Geo*  2. 
c.  90.  s.  88.  which  enacts  that,  where  there  have  been  either 
mutual  credits  or  mutual  debts  between  the  bankrupt  and  any 
other  person  before  the  bankruptcy,  the  commissioners  shall 
state  the  account  between  them,  and  one  debt  may  be  set  off 
against  another ;  and  what  shall  appear  to  be  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed.  But  it  has  been  contended  that  the  agreement  in 
this  case  must  be  so  restrained  in  its  construction,  that  the  de- 
fendant is-  not  entitled  to  retain  any  money  that  he  should 
pay,  under  the  surety  bonds,  after  the  bankruptcy.  The  inten- 
tion of  the  parties,  however,  in  making  this  contract  was,  that 
the  defendant  should  not  pay  for  the  goods  until  he  was  in- 
demnified against  any  payment  he  should  make  upon  either  of 
the  bonds:  he  had  a  security  deposited  in  his  hands;  and 
though  in  fact  he  was  not  damnified  until  after  the  bankruptcy, 
yet  the  payment  under  this  agreement  has  a  retrospect  to,  and 
must  be  considered  as  if  made  before  the  bankruptcy.  It  is 
true  that,  generally  speaking,  a  creditor  of  the  bankrupt  cannot 
prove  any  debt  under  the  commission  that  does  not  become  due 
before  the  bankruptcy:  but  this  agreement  and  bond  take 
this  case  out  of  the  general  rule  ;  and  though  the  defendant 
was  not  called  upon  to  pay  either  of  the  bonds,  which  he  had 
executed  as  surety  for  the  bankrupt^  until  after  the  bankruptcy, 
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yet  he  may  have  recourse  to  a  security  which  has  a  retrospect  to 
a  time  antecedent  to  the  bankruptcy. 

BuLi.ER,  J. — I  agree  with  the  plaintiflf's  counsel  that  there  is 
no  case  in  which  it  has  been  held  that,  where  it  depends  on  some 
future  event  which  does  not  take  place  until  after  the  bankruptcy 
whether  or  not  there  will  be  anv  debt  a^^inst  the  bankrupt,  the 
debt  can  either  be  proved  under  the  commission,  or  set  oflfagainst 
a  demand  made  by  the  assignees.  But  that  is  not  like  the  pre- 
sent case.  The  question  here  arises  not  on  the  set-off,  but  on 
the  plaintiff^s  demand  ;  and  it  must  be  considered  in  the  same 
light  as  an  action  brought  by  the  assignees  to  recover  goods  sold 
by  the  bankrupt,  he  having  given  a  day  of  payment :  if  goods  be 
sold  and  twelvemonths'  credit  be  given  by  the  seller,  he  cannot 
maintain  an  action  until  that  time  be  expired.  Now  in  this  case 
the  goods  were  sold  on  the  express  condition  that  the  defendant 
should  not  pay  for  them  till  the  bonds  were  discharged  by  the 
bankrupt ;  those  bonds  were  not  discharged  by  him,  but  the 
defendant  was  obliged  to  satisfy  them,  and  therefore  the  plain- 
tiffs cannot  maintain  their  action  ;  for  according  to  the  terms  of 
the  original  contract  they  have  no  cause  of  action.  It  has  been 
argued,  however,  that  the  defendant  could  not,  by  virtue  of  thi^ 
agreement,  have  a  lien  on  a  floating  balance  :  whatever  may  be 
the  general  rule  respecting  such  a  lien  where  there  is  no 
agreement,  there  is  no  reason  why  the  parties  may  not  by  ex- 
press agreement  make  a  lien  on  a  floating  balance ;  and  here 
they  have  done  so. 

Grose,  J. — I  ahi  sorry  to  see  such  an  action  as  this  brought 
by  the  assignees  of  a  bankrupt  in  a  case  where  it  is  impossible  to 
doubt  about  the  justice  of  the  case,  even  though  there  were  any 
doubt  about  the  law  respecting  it.  But  I  think  that  the  plain- 
tifi^'s  demand  is  as  clearly  against  law  as  it  is  against  conscience. 
This  question  does  not  depend  on  the  statutes  of  set-off,  but  on 
the  original  agreement  between  the  parties,  which  (1  think) 
entitles  the  defendant  to  a  verdict  under  the  general  issue.  To 
an  action  for  goods  sold  by  the  bankrupt  the  defendant  answers 
that  he  is  not  liable  to*pay  because  before  the  sale  he  had  become 
a  surety  in  two  bonds  for  the  bankrupt,  who,  in  order  to  in- 
dcmnif)'  the  defendant,  engaged  that  he  should  retain  any  money 
that  should  be  due  from  him  to  the  bankrupt,  in  respect  of  any 
dealings  between  them  in  trade,  until  those  bonds  should  be  sa- 
tisfied, and  that  he  should  retain  out  of  such  money  whatever 
he  should  pay  on  those  bonds  ;\it  appears  that  in  fact  he  has  paid, 

as 
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as  co-obli^ee  of  tho^^e  Jjonds,  more  than  the  value  of  the  goods  in      1795. 
question,  and  yet  the  assig^nees  now  Insist  that  he  shall  pay  for  ■ 

the  fl^oods  themselves.  But  on  this  state  of  the  case  no  money  is     ^aM«7 
due  under  the  agreement ;  and  consequently  the  plaintiffs  are  Lockhaht. 
not  entitled  to  recover. 
Per  Curiam^  Judfijment  of  non-suit  {a). 

(a)  Vide  Tlodgion  v.  Belfy  post.  7  vol  97. 


S  r  M  M  o  N  s  asrainst  Mortimer.  Mnndav, 

°  reb,  401. 

A  RULE  17/51  was  obtained  for  «iettins:  a«'ide  the  iiidsrment  Ti^'^l^  . 
,.,,,.  .,,  Jr»  l^>0'.  had 

which  had  been  entered  up  in  tins  cause,  and  fof  deliver-  ixvn  paid 

ing  up  the  bond  given  by  the  defendant  for  securing  an  annuity  of  ananiull- 

of  200/.  to  be  cancelled.    The  transaction  was  this  :  on  the  8th  1^^,*^^^]'^ 

Jiih  1783  the  defendant  borrowed  of  the  plaintiff  fSOOA  for  P7«^*"r^ 

their  ociilE 

which  he  g^ave  his  lK)nd  to  secure  an  annuity  of  200/.  for  the  repiitrred 

life  of  the  defendant,  and  a  warrant  of  attorney  to  confess  jud^-  n'iwH^mm 

inent.  The  defendant  not  bein^r  willing  to  have  his  name  appear  '^  JjlJ^J  '** 

publicly  In  this  transaction,  it  was  agreed  between  him  and  the  and  iti,»ii 

plaintiff  that  the  bond  should  be  renewed  every  2)  days  to  pre-  heen  paid 

vent  the  necessity  of  registering  a  memorial  pursuant  to  the  an-  JfTfurcher 

unity  act  (a).     It  was  accordingly  renewed  on  the  28th  Ji^h/  in  an!i"h'eVe- 

consideration  of  delivering  up  the  first  bond  and  warrant  of  at-  curitir^re- 

It     I  1        irt  I       J  i*  11        •  •       '  '    "<'wed  ill 

torney  to  be  cancelled;  on  the  jytn  Auor^tH  following  there  was  like  man- 
a  further  loan  of  600/.  from  the  plaintiff  to  the  defendant,  for  "r^Vmnr^ 
which  the  annuity  was  to  he  increased  to  300/.  per  annum  ;  2;!^riod^* 
and  the  securities  were  again  renewed,  upon  the  consideration  *^'*'»  -^^ 
therein  stated  of  1800/.   The  sectirities  were  again  renewed  on  ;uVerVard5 
the  2Gth  September  and  15th   October^  and  again  on  the  12th  r7gistel?d, 
November,  ith  Deeemher,  7ih  Jannarj/  1784,  28th  Jr/7?i/«ry,  and  ^f™;'^;;^';;! 
finally  on  the  JTth   Februarf/  when  they  were  enrolled  for  the  "v  utaiinjc 
urst  time.  Upon  all  those  occasions  the  consideration  stated  m  deration  to 
the  securities  was  the  receipt  of  1800/.;  but  the  money  was  ^^^  ,|eein- 
actually  paid  in  the  manner  before  mentioned,  and  all  tliat  passed  ^p^*^?. 
at  the  subsequent  times  was  the  giving  up  the  old  upon  receiving  L*  East9'2.'\ 
the  renewed   securitie-?.     In    the  memorial   registered  of  tl>e 
bond  and  warrant  of  attorney,  dated  17th  Februnrj/  1784,  for 
securing  the  annuity  of  300/.  the  consideration  therein  stated 
for  granting  the  same  is  the  sum  of  1800/.     It  further  appeared 
that  the  agent  who  had  negotiated  the  annuitv  between  these 

(«)  17  Gw.  3.  «.  26. 
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parties  was  lately  dead ;  and  the  affidavit  disclosing  these  facts 
was  made  by  Mortimer  alone ;  the  plaintiff  being  unapprized  of 
what  had  passed  between  them  respecting  the  delay  df  register- 
ing the  memorial. 

Erskine  and  Luders,  in  support  of  the  rule,  being  called  upon 
by  the  Court  to  state  their  objections  to  the  annuity,  contended 
that  upon  the  face  of  the  transaction  it  appeared  that  the  con- 
sideration had  not  been  truly  set  forth  in  the  memorial.  The 
Court  have  required  the  strictest  exactness  in  that  respect.  In 
Rumball  v.  Murray{a)\jOvA  Kenyon  referring  to  the  words  of  the 
annuity  act,  which  direct  that  the  consideration  or  comideralions 
should  be  inserted  in  the  memorial,  said  that  he  knew  not  what 
meaning  the  latter  word  could  have  unless  every  thing  which 
formed  any  part  of  the  consideration  was  to  be  particularly 
specified.  Now  here  the  true  consideration  for  granting  the 
securities  registered  was  not,  as  is  therein  stated,  the  payment 
of  1800/.  at  that  time,  but  the  payment  of  1200/.  in  Juljf 
1783,  and  a  further  sum  of  600/.  on  the  19th  August,  {o^ 
which  securities  had  respectively  been  given  at  the  time :  and 
the  real  consideration  of  the  registered  securities  was  the  giving 
up  of  those  former  securities  to  be  cancelled .  Besides  which,  the 
consideration,  such  as  it  was,  was  void  ;  for  inasmuch  as  naost 
of  those  former  securities  had  run  upwards  of  twenty  days 
without  having  been  enrolled,  they  had  become  absolutely  void 
by  force  of  the  statute,  and  could  not  therefore  be  a  sufficient 
consideration  for  granting  fresh  securities. 

BowerjMilleSj  and  Garrow^  contrdywere  stopped  by  the  Court 
Lord  Ken  YON,  Ch.  J. — The  length  of  time  which  has  elapsed 
since  the  granting  of  this  annuity,  and  the  defendant's  having 
lain  by  till  the  death  of  the  agent  by  whom  the  business  was 
negotiated,  and  till  all  evidence  of  the  transaction,  except 
what  he  himself  has  disclosed,  was  lost,  might,  perhaps,  have 
been  a  sufficient  answer  to  the  application,  without  entering 
further  into  the  merits  of  it.  But  taking  for  granted  that  the 
facts  are  as  they  have  been  ascertained  by  the  defendant,  there 
seems  no  ground  for  setting  aside  the  annuity.  The  objection  is, 
that  the  consideration  has  not  been  truly  stated  in  thci  meroorial, 
because  the  1800/.  there  set  forth  to  have  been  paid  as  the 
consideration  of  the  annuity,  was  paid  in  two  different  sums  at 
different  periods,  for  which  securities  were  taken  at  the  time, 
the  cancelling  of  which  was  the  real  consideration  for  givins 

the 
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the  enregistered  secu'rities.    But  in  truth  the  money  was  paid      1793. 
for  the  grant  of  a  valid  annuity  r  and  though  the  intermediate 


transactions  kept  the  matter  open  from  time  to  time,  yet  the     ^fS* 
same  original  contract  subsisted :  it  remained  injieri,  and  was     ^^u ' 
not  consummated  until  the  giving  of  the  last  securities  which 
were  properly  registered.     And  when  some  of  those  securities 
fell  to  the  ground,  the  whole  consideration  remained  as  a  debt 
due  to  the  plaintiff. 
Per  Curiam^  Rule  discharged. 


James  against  David.  Fe^dS'. 

fTlO  trespass  for  breaking  and  entering  the  plaintiff's  close,  ,^P**j*iJ,^f^ 
JL   the  defendant  pleaded  that,  xnEoiler  term  in  the 3 1st  year  and  d^f*  nd 
of  the  present  reign,  the  plaintiff  declared  against  the  defendant  tos^ieaii 
in  this  cause  for  the  several  trespasses  above  supposed  by  the  3^"ut^luid 
defendant  to  have  been  done ;  and  that  afterwards  and  before  •?  »»"<* 
plea  pleaded  in  this  cause,  to  wit,  on  the  S7th  of  June  1791,  at,  inapeoaitf 
&c.  it  was  agreed  by  and  between  the  plaintiff  and  defendant  in  "arh'other, 
respect  to  an  action  in  law  then  lately  commenced  between  the  pj*^*^ 
plaintiff  and  the  defendant  which  was  that  day  completely  set-  l-Ji-  ^^ 
tied,  as  follows,  that  ^^  the  defendant  was  to  pay  U.  Is.  on  ac« 
^^  count  of  the  barley  and  fields  in  dispute,  and  the  plaintiff  was 
^^  to  pay  the  charges  of  the  said  law  then  lately  commenced  be- 
^  tween  them,  and  further  it  was  strictly  agreed  between  the 
^  said  parties  that  whatsoever  disputes  and  causes  of  disputes, 
^  or  any  thing  whatsoever  that  then  was  or  had  been  or  might 
^^  be  in  being  touching  suits  or  actions  in  law  whatsoever  to  the 
"  day  of  the  date  of  the  said  agreement  to  cease  and  terminate 
"  for  ever  ;  and  the  said  parties  did  further  agree  to  bind  them' 
^  selves  in  the  sum  of  100/.  whoever  of  the  said  parties  that 
^'  would  commence  an  action  in  law,  or  suits  or  any  trouble 
'^  whatsoever,  in  respect  to  any  thing  in  being  to  the  then  pre- 
**  sent  day."    That  the  present  action  for  the  trespasses  afore- 
said by  the  defendant  above  supposed  to  have  been  done,  and 
the  said  action  in  law  in  the  said  agreement  mentioned,  were 
and  are  one  and  the  same  action  and  not  other  or  different,  &c* 
To  this  plea  the  plaintiff  demurred. 

Walton  in  support  of  the  demurrer  was  stopped  by  the  Court. 

Lane^  contra^  admitted  that  a  plea  of  accord  without  satisfiic- 
tioD  was,  generally  speaking,  bad,  but  contended  that  an  accord 
by  which  some  benefit  or  advantage  was  given  to  the  party 
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1793.  which  he  hud  not  tK^fore,  was  equivalent  to  satislaction  in  tfif 
]egal  sense,  and  was  a  good  plea  in  bar  to  the  prior  cause  of 
action.  Perhaps,  therefore,  the  wore  proper  and  legal  defiiii- 
lAvio.  tion  or  such  a  plea  in  bar  should  be*^  accord  with  a  btmfU^'  in- 
stead of"  xcUh  satisfaction.^'*  ^  In  Reniger  v.  Fogassa  {a)  it  was 
admitted  that  the  agreement  which  is  an  effectual  plea  in  bar  is 
either  such  an  agreement  as  is  executed  and  satisfied  with  a  re* 
compence  in  fact,  or  with  an  action  or  other  remcdj/  to  execute  i/, 
and  to  recoxi  r  a  recompence.  Now  here  the  parties  agreed  to 
bind  themselves  in  the  penalty  of  100/.  to  abide  by  their  ac- 
cord. That,  therefore,  was  a  new  remedy,  which  falls  directly 
within  tlie  authority  cited.  So  in  Cose  v.  Barber  (b)  where  ac- 
cord without  satisfaction,  but  witli  tender,  was  pleaded,  the  Court 
held  it  good  ;  for  they  said,  tliat  though  formerly  it  was  held 
necessary  that  it  should  appear  to  have  been  executed,  yet  of  late 
it  had  been  held  that  upon  mutual  promises  an  action  lies,  and 
coniJcquently,  tljere  being  equal  remedy  on  both  sides,  an  accord 
may  be  pleaded  without  execution  as  well  as  an  arbitrament 
He  also  cited  to  the  same  effect,  T.  Joncs^  1(8.  Salk.lfj- 
2  Ktb.  352.  I  Bac.  Jbr.  22.  Accord  and  Satisfaction.  And 
though  in  1  lioL  Abr.  J28.  pi.  8.  it  is  said  that  an  accord  that 
each  shall  be  quit  of  any  action  against  the  other  is  not  a  good 
j)lea,  yet  the  authority  to  which  that  refers,  namely,  the  16  Ed. 
4.  8.  b.  does  not  warrant  it ;  for  the  Court  were  divided  in  opi- 
nion, and  no  judgment  appears  to  have  been  given.  At  any 
rate,  however,  this  case  goes  further,  and  gives  a  penalty  to  the 
party. 

Walton  referred  to  1  Ld.  RoT/in.  122.  and  Lutw.  1559.  as 
decisive  against  the  plea  :  but  the  Court  were  satisfied. 

Lord  Ken  YON,  Ch.  J. — 1  am  sorry  that  the  agreement,  as 
disclosed  in  the  plea,  is  not  a  conclusive  answer  to  the  action: 
but,  as  no  satisfaction  is  pleaded,-  the  plaintiff  is  entitled  to 
judgment. 

AsHUURsT,  J. — AceorJ  without  satisfaction  cannot  be  plead- 
ed. But,  even  admitting  ihe  premises  stated  by  the  defendant's 
counsel,  the  conclusion  does  not  follow.  Supposing  the  pro- 
position were  true,  that  whenever  the  agreement  is  such,  for  the 
breach  of  which  an  action  might  be  maintained,  yet  it  is  in- 
cumbent on  the  party  pleading  it  to  shew  that  an  action  could 
have  been  supported  on  it.  In  order  to  found  an  action  onthi? 
agreement,  the  plaintiil'must  have  stated  not  only  the  agreement, 

(«)  PliM,  6. 11.  i.  (6)  Sir  r.  jRa^w.  4j0.    T.  Jon^,  158. 5.  C 
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but  alno  that  he  tendered  an  obligation  in  100/.  ready  executed     1793. 
to  the  defendant,  and  that  the  defendant  refused  to  execute,  &c.: 
bat  no  action  could  have  been  sustained  on  this  contract,  with- 
out that  previous  step,  which  is  not  pleaded  here. 

Grosr,  J.  (a) — The  distinction  in  the  books  is  between  ac- 
cord and  satisfaction  and  arbitraments.  In  the  firsty  the  terms 
are  "  accord  and  satisfaction ;''  the  one  without  the  other  is  not 
sufficient.  There  are  some  cases  in  which  it  has  been  held  that, 
where  one  party  has  satisfied  the  other  as  far  as  he  could,  by 
tendering  the  money  agreed,  &c.  which  was  refused,  it  ma/ be 
pleaded.  In  9  Co.  79.  b.  it  is  said,  "  every  accord  ought  to  be 
"  full,  perfect,  and  complete;  for  if  divers  things  are  to  be  per- 
"  formed  by  the  accord,  the  performance  of  part  is  not  sufficient, 
"  but  all  ought  to  be  performed  "  But  there  being  no  satisfac- 
tion pleaded  here,  this  case  comt^s  within  the  principle  of  those 
in  which  it  has  been  held  that  a  plea  of  accord  without  satisfac- 
tion cannot  be  supported.  / 

Judgment  for  the  plaintiff. 

(t)  flfr.  J.  Bmller  was  this  day  absent  on  account  of  illnes,  and  continued  unable 
to  Attend  the  court  till  the  last  day  of  the  trrm. 


Elsee  and  Another  agaiml  Gatwahi},  FHdav, 

^  Feb.  3lh. 

THIS  was  an  action  upon  the  case.     The  fir»<t  count  in  the  ^d«-Iani? 
declaration  stated  that  the  phyntilBi  on  the  29th  oi* August  tif»n  Mating 
1791  were  about  to  build  a  warehouse,  &c.  and  to  re-build  and  piamriff  re- 
repaircertain  parts ofa dwelling-house  an.i  stables,  &c.  and  were  jTef/ndant, 
desirous  of  having  the  warehouse  completely  tiled  and  covered  11^^^,!^^,^* 
in,  and  the  front  of  the  dwelling-house  re-built,  on  or  before  the  ^^  repa«^  » 
first  of  iVorfwiAfr  then  next,  and  also  of  having  the  bricklayers'  a^iv«»nday, 
and  carpenters'  works  of  the*  warehouse  completely  finished  on  f^Ultant  ac^ 
or  before  the  first  o(  December j'dX\A  the  whole  of  the  remaining  J^f^Wilr* 
repairs  finished  on  or  before  the  23th  December  then  next,  and  but  did  not 
thereupon  the  plaintiffs  on  the 29th  of  .^//jgz/;^  1791,  at  the  special  work  with- 
ingtance  and  request  of  the  defendant,  who  was  a  builder,  and  ),"rvwrfThe 
had  full  notice  of  the  premises,  retained  and  employed  the  de-  pia/.^Iff's^* 
fendant  to  do  and  perform  all  and  singular  the  bricklayers'  and  5'»"»<'  ^y* 
carpenters'  works  which  should  be  requisite  on  the  occasion  cannot  he 

fup  ported. 
^Biitaco«iit(tatiD|r  tfiat  the  plain  tUT,  beini^  posseiwd  of  fsonae  old  materials  retained  the  dcff  mlant 
to  perform  the  carprniers'  work  on  certain  building  of  the  plaintiff,  and  to  itse  those  old  matprials, 
hm  that  Uie  deCenduit,  iattesd  of  vaiM^  thiMe,  made  um  or  new  oQca,  thereby  increuiug  the  ex- 
pence,  may, 

aforesaid 
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1793.     aforesaid  within  the  several  times  hereinbefore  mentioned  tat 
"""—-"    the  completion  thereof  respectively ;  and  although  the  defendant 
mgmmi     afterwards  accepted  of  such  retainer  and  employment  upon  the 
GftTWABD.  ^erms  aforesaid,  and  could  and  oug;ht  to  have  completed  all  'such 
^    ic4  (< ,  tr-  bricklayers'and  carpenters^  works  within  the  said  respective  times, 
'»    7  ^  *'  ' "  yet  the  defendant  contriving  to  injure  the  plaintifis,  &c.  did  not, 
nor  would,  completely  tile  or  otherwise  cover  in  the  said  ware- 
house, &c.  on  or  before  the  said  1st  of  November,  nor  did 
nor  would  finish  the  bricklayers^  and  carpenters'  works  of  tbe 
warehouse  on  or  before  the  said  Ist  day  of  December,  and  the 
whole  of  the  remaining  repairs  on  or  before  the  said  S5th  of 
December,  &c.  but  on  the  contrary  permitted  the  said  warehouse 
to  continue  untiled  and  uncovered,  &c.  in  consequence  of  which 
said  neglect  of  the  defendant  the  walls  of  the  said  premises  were 
greatly  sapped  and  rotted^  and  the  ceilings  damaged  and  spoiled, 
and  the  plaintifis  were  obliged  to  continue  tenants  of  another 
warehouse  and  stables,  &c.  and  were  thereby  put  to  additional 
expence,  &c.  The  second  count  stated  that  the  plaintiffs  on  the 
S9th  o(  August  1791,  being  possessed  of  divers  old  materials  of 
buildings,  retained  and  employed  the  defendant  at  his  instance 
and  request  to  do  and  perform  certain  bricklayers'  and  carpen- 
ters' works  upon  divers  buildings  and  premises  of  them  the 
plaintifis,  and  to  use  and  apply  in  and  about  those  works  all 
such  parts  of  the  old  materials  as  were  fit  and  proper  for  that 
purpose,  and  that  although  divers  parts  of  the  said  old  materials 
were  fit  and  proper  to  have  been  used  and  applied  in  and  about 
the  said  works,  yet  the  defendant,  contriving  to  injure  the  plain- 
tifis in  this  behalf,  and  to  enhance  the  expence -of  the  bricklay- 
ers' and  carpenters'  works,  did  not  nor  would  use  and  apply  in 
and  about  the  said  works  such  parts  of  the  old  materials  as  were 
fit,  &c.  but  refused  so  to  do,  and  wrongfully  and  injuriously  used 
and  applied  in  and  about  the  same  works  other  new  and  expen- 
sive materials  in  the  stead  of  such  old  materials  as  were  fit  and 
proper  for  the  same  purposes;  whereby  the  plaintifis  were  put 
to  an  unnecessary  expence,  &c.  and  the  old  materials  became 
wholly  useless,  &c.     There  was  a  third  count  in  trover  fi>r  the 
old  materials. 

The  defendant  demurred  to  the  two  first  counts ;  alleging  for 
causes  that,  notwithstanding  the  whole  of  the  supposed  causes 
of  action  in  those  counts  were  in  the  nature  of  a  nonfeasance, 
and  consisted  in  the  non«performance  of  certain  matters  and 
things  in  those  counts  mentioned  as  having  been  omitted  to  be 

done 
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done  by  the  defendant,  it  was  not  stated  in  either  ofthosc  counts,      1793. 
nor  did  it  thereby  appear,  that  the  defendant  by  any  promise,  un- 


dertaking, contract  or  agreement,  was  bound  to  the  performance      „'^„tt 

gf  those  several  matters  or  things,  &c.     That,  although  the  se-  Gatwaris 

veral  supposed  causes  of  action  in  those  counts  were  founded 

upon  implied  contracts  in  law,  no  sufficient  ground  orconsider**' 

ation  to  raise  or  support  such  implied  contracts  was  stated.  That 

there  was  not  stated,  nor  did  it  appear^  in  those  counts  that  there 

Has  any  promise  or  contract  on  the  part  of  the  defendant,  upon 

which  the  breaches  in  those  counts  could  operate.     And  that 

those  counts  did  not  contain  any  cause  of  action  against  the 

defendant,  &c.     The  parties  went  to  trial,  when  a  verdict  was 

given  for  the   defendant  on   the  count  in  trover,  and  condi* 

tional  damages  assessed  for  the  plaintiff's  on  the  two  counts  dc« 

murred  to. 

Park  in  support  of  the  demurrer. — In  order  to  maintain  an 
action  on  the  case  for  nonfeazance,  it  must  appear  on  the  face 
of  the  declaration  that  the  defendant  was  bound  either  by  con- 
tract, by  custom,  or  by  some  duty  imposed  on  him  by  law,  to 
do  the  particular  thing,  for  the  non- performance  of  which  the 
action  is  brought.  But  here  no  contract  is  stated  in  the  de** 
claratioh  upon  which  an  action  can  be  msiintained  ;  for  no  ex- 
press promise  on  the  part  of  tiie  defendant  is  alleged,  and  if  there 
were,  there  is  no  consideration.  That  there  must  be  an  express 
assumpsiiheviienifrom  the  cases  of  Law  v.  Saumlers^  Cro,  Eliz. 
913;  Buckler  v.  Angel,  I  Sid.  246 ;  J  Lev.  164 ;  and  Lea  v. 
Welcky^Ld.  Raym.  1516.  It  is  true  there  are  cases  in  which 
an  express  promise  need  not  be  stated,  as  in  actions  on  bills  of 
exchange  ;  Starke  v.  Cheesemnn^  1  Ld^  Raijm.  538 ;  Satk.  1§S. 
&c.;  but  they  are  founded  on  the  custom  oT  the  realm,  and  como 
within  the  distincti^in  above  taken.  But  even  if  any  express 
promise  had  been  stated,  it  could  not  have  been  enforced  in  a 
court  of  law  for  want  of  a  consideration.  In  1  Rol.  Ahr.  f>.  /.  41. 
it  is  said,  if  a  person  promise  me  to  build  a^  house  for  me  within 
a  given  time,  no  action  lies  for  the  non-performance,  unless  a 
consideration  be  alleged  for  it ;  and  several  cases  are  cited  from 
the  Year-books  to  support  the  position.  If  then  the  action 
cannot  be  supported  on  any  express  promise,  it  cannot  be  con- 
tended,  on  the  part  of  the  plaintiffs,  that  the  defendant  was 
under  any  legal  obligation  to  perform  this  work.  There  is  no 
custom  by  which  a  builder  is  bound  to  execute  all  the  work 
that  is  tendered  to  him,  as  is  the  case  of  a  carrier  or  innkeeper; 
Vol.  V.  li  nor 
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1793.      nor  is  any  duty  thrown  on  the  dc^ndant  in  the  character  of 
•  builder.  And  Lord  //oft  in  Coggs  v.  Bernard  {a)  puts  this  very 

agJd^  case  as  one  that  happened  in  1 1  Urn.  4.  33.  and  approves  it ; 
Catw  ARD.  there  \\^^  action  was  brought  against  a  carpenter,  for  that  he  had 
undertaken  to  build  the  plaintiff  a  house  within  such  a  time, 
and  had  not  done  it,  and  it  was  adjudged  the  action  would  not 
lie.  This  agreement  is  applicable  to  both  the  counts,  if  they  be 
considered  as  charges  of  nonfeasance.  The  first  is  clearly  of 
that  description  ;  and  the  only  difference  between  that  and  the 
second  count  is,  that  in  the  latter  it  is  alleged  that  the  defendant 
used  new  materials.  But  the  contract  stated  is,  that  the  defend- 
ant engaged  to  use  the  old  materials,  not  negatively  that  he 
would  not  use  new  ones  ;  then  the  thing  he  engaged  to  do  he 
did  not  perform,  and  that  makes  him  liable  as  for  a  nonfeazance 
merely.  But  if  either  of  the  counts  be  bad,  the  defendant  will 
be  entitled  to  judgment,  damages  having  been  given  on  them 
both  jointly. 

Matryaii  conlrd, — The  first  count  may  be  supported  either 
considered  as  in  assumpsit  or  tort.  It  states  that  the  defendant, 
who  was  a  builder, was  at  his  special  instance  and  request  retained 
and  employed  by  the  plaintiffs  to  do  particular  work  before  a 
certain  day  ;  that  he  accepted  such  retainer  and  employment,  &c. 
but  did  not  perform  it,  &c.  per  quod  the  walls  of  the  plaintiff's 
house  were  damaged,  &c.  A  promise,  and  a  consideration  for 
that  promise,  are  both  sufficientlj  alleged  in  this  count ;  the 
former  by  accepting  the  retainer,  the  latter  by  the  plaintiff's  re- 
taining the  defendant.  Where  it  appears  from  the  nature  of 
the  employment  that  the  party  is  to  be  paid,  it  is  suflScient : 
that  was  so  held  in  Coggs  v.  Bernard^  2  Lord  Raytn.  910.  It 
being  alleged  that  the  plaintiffs  retained  the  defendant,  and  that 
the  latter  accepted  the  retainer,  the  defendant  would  have  been 
entitled  to  a  recompence,  had  he  completed  his  work.  It  is  a 
sufficient  consideration  to  say  that  a  pei*son  was  employed  to  do 
a  particular  thing  y&r  Aire;  now  the  word  "  retain'*  is  syno- 
nymous with  "  hire."  In  Cro.  Jac.  262.  where  an  action 
was  brought  against  the  defendant  for  not  carrying  goods,  it  was 
held  that  the  action  lay  for  not  carrying,  not  for  the  negligence 
in  losing,  the  goods.  It  not  being  stated  there  that  the  defend- 
ant was  a  common  carrier  at  the  time,  the  action  was  sup- 
|)orted,  not  on  the  ground  that  the  defendant  was  a  common 

(«)2Z:^jRtf3/m.9l9,920, 

carrier; 
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carrier,  but  on  the  promise  there  alleged,  which  was  merely  this,      1793. 
that  the  defendant,  in  consideration  that  the  plaintiff  undertook 


rationahilUer  to  content  him  for  the  carriage,  promised  to  convey  ^'^JH^ 
Kifely,  and  to  deliver,  &c.  And  the  Court  there  said,  "  It  is  GATirAmn. 
<^  the  usual  course  to  appoint  a  taylor  to  make  a  garment,  or  a 
^  smith  to  &hoe  a  horse,  and  that  he  will  content  him  ;  such  a 
"  contract  is  good  enough.?'  Or  if  this  be  considered  as  a  tort,  it 
may  be  enforced.  The  case  of  Dickson  v.  Clifion  (a)  shews  that 
in  an  action  for  a  tort  it  is  not  necessary  to  state  a  promise  and 
a  consideration,  though  it  is  in  actions  of  assumpsit.  The  case 
cited  from  1 1 ZT.  4.  3S.  does  not  correspond  with  the  statement  of 
it  by  liord  I/oli  in  Coggs  v.  Bernard;  for  in  the  Year-book  it  is 
Dot  alleged  in  the  declaration  thatthe  defendant  was  acarpenter; 
it  is  merely  said  there  that  the  action  was  brought  against  the 
defendant,  who  was  of  that  employment.  But  even  if  it  had 
been  stated  in  the  declaration,  that  case  is  contradicted  by  an*, 
other  of  equal  authority,  in  21  jET.  7. 4L  pi.  66.  "  If  one  cove- 
^^  mint  to  build  me  a  house  by  such  a  day,  and  do  not,  I  may  have 
^  an  action  upon  the  case  for  this  nonfeazance,  as  well  as  if  he 
^  had  misbuilt  it ;  for  1  am  damnified  by  it  f '  per  FinCj  Ch.  J., 
who  said  it  had  been  so  adjudged.  So  if  one  contract  with  me 
to  convey  bis  estate  to  me  and  my  heirs  for  such  a  sura,  if  I  pay 
him  the  money  and  he  will  not  convey  to  me,  I  may  have  an 
action  on  the  case,  ib.  In  Brown  v.  Dixon  (b)  the  second  count 
was  on  an  undertaking  to  re-deliver  a  dog  ;  and  there  no  con- 
sideration or  express  promise  was  stated.  But  here  the  plaintiff 
has  sustained  an  actual  injury ;  and  that  is  a  sufficient  ground  of 
action.  This  comes  within  the  principle  of  the  case  in  19  H. 
6. 49.  b.  adopted  in  1  Rol.  Abr.  9.  pL  S. ;  that  if  a  carpenter 
undertake  to  repair  my  house  before  a  given  day,  and  do  not, 
inconsequence  of  which  my  house falls^  I  may  have  an  action  upon 
the  case.  That  seems  to  have  been  decided  on  the  ground  of 
the  conseqiiential  damage ;  then  here  the  consequential  injury, 
namely  the  damaging  of  the  walls,  &cc:  is  sufficient  to  support 
this  count.  The  second  count  is  for  misfeazance ;  it  charges 
the  defendant  not  onlj  with  neglecting  to  do  that  which  he  had 
engaged  to  perform,  but  also  with  doing  that  which  he  was  not 
authorized  to  do,  and  whiclr  occasioned  an  expence  to  the  plain- 
tit& ;  and  to  such  a  count  the  objection  arising  from  the  wani 
of  consideration  or  of  an  express  promise  does  not  apply. 

{a)  9  Wilu  319.  (»)  Ante^  \  vol.  274. 

*    t,  2  Path 
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1 793.  ^  P/rrk  in  reply. — The  observation  made  on  the  case  in  1 1 HAJSS. 
tl^at  iti»  not  alle«|;ed  in  the  declaration  that  the  defendant  was  a 


^Mg^uni  carpenter  is  not  entitled  to  much  weight,  because  no  part  of  tbe 
Gaiwabd.  declaration,  formally  drawn,  is  there  stated  ;  but  from  what  is 
stated  it  may  be  collected  that  the  action  was  brought  against 
the  defendant,  qud  carpenter,  it  being  said  a  writ  was  brought 
versus  ^^uncnrpenter^^  &c.;  and  the  case  was  considered  both  in 
RoLAbr.KnAby  Holi^Ok.J , ilk  Cof^gsv.  Beniflrrf,as  if  that  allega- 
tion had  appeared  on  the  record.  The  cases  of  Dickson  v.  Clifionj 
and  the  others  against  common  carriers,  do  not  apply,  for  the  rea- 
sons alreadygtven.  In  Brownr.  Dtjroit  the  delivery  of  the  dog  by 
the  plaintiff  to  the  defendant  was  a  sufficient  consideration ;  for 
in  S  Ld,  Raym*92Q.  Holtj  Ch.  J.  said  there  has  been  a  question 
inade,  if  I  deliver  goods  to  A.,  and  in  consideration  thereof  he 
promise  to  re-deliver  them,  if  an  action  will  lie  for  not  re-deliver- 
ing them  ;  and  in  Yth.  4.  jtidgment  was  given  that  the  action 
would  lie.  He  afterwards  observed  that  ^^  that  judgment  bad 
<'  been  reversed,  but  that  the  reversal  was  grumbled  at  by  the 
"  judges;  and  that  the  contrary  to  that  reversal  was  afterwards 
^^  most  solemnly  adjudged  in  Cra.  Jac.  667,  8.  in  the  King's 
^  <^  Bench,  and  that  j  udgmen t  affirmed  upon  a  writ  of  error."    In 

Coggsy,  Bernard  (a)  betook  a  distinction  between  an  executory 
agreement  and  one  in  which  the  partytakes  the  trust  upon  himself, 
which  is  applicable  to  these  two  counts ;  <'  if  the  agreement  had 
<*  been  executory,  to  carry,  fire,  such  a  day,  the  defendant  had 
*^  not  been  bound  to  carry  them  :  but  this  is  a  different  case;  for 
'^  assumpsit  does  not  only  signify  a  future  agreement,  but  in  sucb 
<^  a  case  as  this  it  signifies  an  actual  entry  upon  the  thing,  and 
*^  taking  the  trust  upon  himself.  And  if  a  man  will  do  that,  and 
^^  miscarries  in  the  performance  of  his  trust,  an  action  will  lie 
^'  against  him  for  that,  though  nobody  could  have  compelled 
<^  him  to  do  the  thing."  This  reasoning  shews  that,  even  if  the 
second  count  can  be  supported,  the  first  cannot. 

Lord  Krnton,  Ch.  J. — If  this  had  been  an  action  of  assumpsitj 
it  could  not  have  been  supported  for  want  of  a  consideration ;  it 
would  have  been  nudum  pactum.  And  if  both  the  counts  be  not 
good,  the  defendant  is  entitled  to  judgment.  Now  I  do  not 
think  that  the  first  count  in  the  declaration  is  good  in  law* 
It  states  that  the  defendant,  who  is  a  carpenter,  was  retained  by 
the  plaintifls  to  build  and  to  repair  certain  houses;  but  it  is  not 

Stated 
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stated  that  he  was  to  receive  any  consideration,  or  that^he  en-     1793. 
tered  upon  his  work.  Naconsideration  results  from  his  situation     ■ 
88  a  carpenter,  nor  from  the  undertaking :  nor  is  he  bound  to     ^^j^j^ 
perrorm  all  the  work  that  is  tendered  to  htm  ;  and  therefore  the  Gatwamd,  ' 
amount  of  this  is,  that  the  defendant  has  merely  told  a  false- 
hood, and  has  not  performed  his  promise;  but  for  his  non-per^ 
formance  of  it  no  action  can  be  supported.    This  is  warranted 
by  Lord  Holies  opinion  in  Coggs  v.  Bernard^  where  recognising 
the  case  in  1 1  If^  4.  S3,  he  said — ^'  There  the  action  was  brought 
'^  against  a  carpenter,  for  that  he  had  undertaken  to  build  the 
^*  plaintiflTa  house  within  such  a  time,  and  had  not  done  it,  and 
'^  it  was  adjudged  theaction  would  not  lie.''  And  on  this  opinion 
I  think  I  may  safely  rely,  especially  as  the  justice  of  the  case 
will  not  be  altered  by  the  form  of  the  action ;  for  \f  assumpsit 
will  not  lie  in  such  a  case,  there  is  no  technical  reasoning  that 
will  support  such  an  action  as  for  a  tort.  In  that  case  Powell^  J  • 
said — ^^  An  action  will  not  lie  for  not  doing  the  thing  for  want  of 
^^  a  sufficient  consideration ;  but  if  the  bailee  will  take  the  goods 
'Hnto  his  custody,  he  shall  be  answerable  for  them ;  for  the 
^  taking  of  the  goods  into  his  custody  is  his  own  act.*'     Lord 
Holt  there  put  several  cases  to  establish  this  position,  which  will 
reconcile  the  cases  now  cited  on  the  part  of  the  plainliflfA.     In 
Brown  v.  Dixon,  the  defendant  had  received  the  dog  into  his 
possession.  This  case  isr very  distinguishable  from  those  of  com* 
mon  carriers  and  porters,  from  whose  situations  certain  duties 
result;  they  are  bound  by  law  to  carry  goods  delivered  to  them, 
and  are  by  law  entitled  to  a  recompence :  but  no  such  duty 
results  from  the  situation  of  a  carpenter ;  he  is  not  bound,  as 
such,  to  perform  all  the  work  that  is  brought  to  him.     It  ap- 
pears to  me,  therefore,  that  the  first  count  cannot  be  supported, 
tbereheing  no  consideration  expressly  stated,  nor  any  considera- 
tion resulting  from  the  defendant's  employment  as  a  carpenter; 
though,  had  the  defendant  performed  the  work,  he  might  have 
recovered  a  satisfaction  on  a  quantum  meruit.    Upon  the  au- 
thority of  Cbggf  v.  Bfritan/,  and  the  cases  there  noticed,  not 
contradicted  by  any  other  decision,  I  think  that  the  first  count 
for  nonfeassance  is  bad,  but  that  the  second  count  may  be  sup- 
ported.   It  is  there  stated  that  the  defendant  entered  upon  his 
employment,  and  that  he  did  not  do  that  which  he  ought  to  have 
performed  according  to  his  retainer.    In  that  count  it  is  stated 
that  he  undertook  to  use  the  old  materials,  that  in  iact  he  did 
not  qae  Aosei  but  substituted  new  ones  in  their  stead,  thereby 

enhancing; 
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I79S.      enhancing  the  expence  to  the  plaintiffs.   This  comes  within  the 

■■      case  mentioned  by  Lord  Holt  in  Coggs  v. Bernard,  speaking  of 

Mgahut  ^^^  same  case  in  the  Year-books,  "  but  there  the  question  is 
GATffARD.  «  put  to  the  Court,  what  if  he  had  built  the  houte  unskilfully; 
^^  and  it  was  agreed  in  that  case  an  action  would  have  lain  ;*'  for 
though  the  defendant  could  not  have  been  compelled  to  build 
this  house,  and  to  use  the  old  materials,  yet  having  entered  upon 
the  contract,  he  was  bound  to  perform  it ;  and  not  having  per- 
formed it  in  the  manner  proposed,  an  action  lies  against  him. 

AsiiuuRST,  J. — The  second  count  maybe  maintained,  inas- 
much as  it  appears  that  the  defendant  was  retained  by  the  plain- 
tiffs, that  he  entered  upon  the  work  in  consequence  of  that  re- 
tainer, and  that  he  did  not  perform  it  according  to  the  terms  of 
the  retainer,  by  using  new  materials  instead  of  the  old,  which 
subjected  the  plaintiffs  to  a  considerable  expence.  This  amounts 
to  a  misfeazance  on  the  part  of  the  defendant,  and  may  be  the 
foundation  of  an  action.  But  the  first  count  cannot,  I  think,  be 
supported.  The  distinction  is  this :  if  a  party  undertake  to 
perform  work,  and  proceed  on  the  employment,  he  makes  him- 
self liable  for  any  misfeazance  in  the  course  of  that  work  :  but 
if  he  undertake,  and  do  not  proceed  on  the  work,  no  action 
will  lie  against  him  for  the  nonfeazance.  In  this  case,  the 
defendant's  undertaking  was  merely  voluntary,  no  consideration 
for  it  being  stated.  There  was  no  custom  of  the  realm,  or  any 
legal  obligation,  to  compel  him  to  perform  this  work ;  and  that 
distinguishes  this  case  from  those  of  a  common  carrier,  porter, 
and  ferryman,  who  are  bound  from  their  situations  in  life  to 
perform  the  work  tendered  to  them ;  but  a  carpenter,  as  such, 
is  not  bound  by  any  such  obligation.  This  count  is  merely 
for  nonfeazance,  and  it  does  not  state  that  the  defendant  en- 
tered upon  the  employment.  It  is  indeed  alleged  that  he  did 
notjimsh  the  work,  from  whence  the  plaintiffs  wish  the  Court 
to  inter  that  he  had  begun  upon  it;  but  as  that  is  the  gist  of  the 
action,  it  should  have  been  stated  expressly.  Nor  is  it  a  neces- 
sary inference  to  be  drawn  from  the  tacts  stated ;  for,  consistently 
with  every  thing  alleged,  the  defendant  may  not  have  begun  the 
work  at  all.  But  it  has  been  contended  that  it  was  not  necessary 
to  allege  that  the  defendant  was  employed  to  perform  this  work 
ff^r  hire  and  reuard,  it  being  stated  that  he  was  retained,  and  that 
indebitatus  assumpsit  would  have  lain  by  the  defendant  if  he  had 
performed  it.  I  admit  that  the  defendant  might  have  recovered 
a  satisfaction  in  such  an  action,  if  he  had  executed  the  work : 

but 
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but  in  order  to  compel  him  to  perform  it,  it  should  appear  that      1793. 
there  was  an  express  consideration  for  it :  the  word  "  retain"   — — 
does  not  necessarily  shew  that  there  was  a  consideration.  aga^^t 

Grose,  J. — The  jury  having  given  damages  on  both  the  Gatwaro. 
countf^  jointly,  it  becomes  necessary  to  consider  them  both,  be- 
cause :f  either  be  bad,  the  defendant  will  be  entitled  to  judg- 
roent;  and  it  appears  to  me  that  they  Fall  under  different  con- 
siderations. The  first  count  is  for  nonfeazance,  and  it  alleges  a 
promise  without  shewing  any  consideration  for  k.  It  has  been 
argued,  that  if  the  defendant  had  performed  the  work  he  might 
have  maintained  an  action  for  a  satisfaction  for  his.labovr  :  but 
that  does  not  necessarily  follow ;  it  roust  have  depended  upon 
circumstances ;  perhaps  he  engaged  to  do  the  work  gratuitously, 
and  if  so,  he  cduld  not  have  recovered  in  an  action :  however, 
this  does  not  appear  one  way  or  the  other  on  the  face  of  the 
declaration.  That  such  an  action  as  this  cannot  be  supported  is 
clear  from  the  opinions  of  Holi^  Ch.  J.  and  Powelly  J.,  as  deli- 
vered in  Coggs  V.  Bernard,  who  founded  their  opinions  on  a  case 
in  the  Year-books  (a),  which  they  considered  as  law.  There  the 
gravamen  WQS  like  the  present ;  and  after  Tihbj/,  who  wasoounsel 
for  the  defendant,  bad  objected  to  the  action,  Norton^  the  plain-^ 
tiflTs  counsel,  asked  what  would  have  been  the  consequence  if  the 
defendant  had  built  the  honwt  badltf ;  not  putting  the  case  of 
not  building  the  house ;  to  which  one  of  the  judges  answered^ 
that  in  such  a  case  an  action  would  have  lain  for  the  wrong. 
But  when  a  person  agrees  to  do  a  thing  without  any  considera- 
tion, and  foils  in  his  promise,  no  action  will  lie  against  bim  for  . 
the  non-performance.  And  Rolle,  in  mentioning  this  case  in 
11  Hen.  4.  considers  it  to  have  been  determined  on  account  of  the 
want  of  consideration.  Therefore  that  case  is  directly  in  point ; 
for  this  is  an  action  for  nonfeazance,  without  any  consideration : 
it  is  not  stated  that  the  defendant  entered  upon  the  work,  or 
undertook  it  for  any  reward ;  whidi  is  one  of  the  inatances  men- 
tioned by  Powel/y  J.  in  Coggs  v.  Bernard,  in  which  be  thought 
no  action  would  lie.  The  first  count,  therefo/e,  cannot  be  sup- 
ported. But  the  second  may  on  the  reasoning  in  Coggs  v.  fier- 
nard;  for  it  is  for  misfeazance.  The  defendant  is  bound  in 
consequence  of  having  entered  upon  the  work;  and  whether  the 
work  were  or  were  not  to  be  performed  for  hire,  the  defendant 
was  not  to  injure  the  plaintiffs ;  and  here  considerable  expences 
were  incurred  in  consequence  of  hia  using  the  new,  instead  of 

(a)  11  Um.  4.  31. 
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1793. 


EUBE 

agamtt 
Gatward. 


the  old,  materials.    This  is  a  niisfeazance,  and  on  that  ground 
I  think  that  the  second  count  may  be  supported. 


Per  Curiam^ 


Judgment  for  the  defendant. 


Tktnrsday^ 
Jaiu  HkbL 

Ifdtfmd- 
ant,  when 
under  an 
order  to 
plead  isn- 
ably,  put  in 
a  plea, 
though-  in- 
formal, 
which  goes 
to  the  sub- 
stance of 
the  action, 
the  plaintiff 
cannot  sign 
judgment 
as  f^r  want 
of  a  plea. 


Thbllussoit  against  Smith. 

THE  defendant  in  this  action  for  slander,  being  under  a 
judge's  order  to  plead  issuably,  delivered  a  plea,  in  which 
he  attempted  to  justify  the  words  ;  but  it  was  not,  strictly  speak- 
ing,  a  justification.  The  plaintiflT  treated  this  as  a  nullity,  and 
signed  judgment  as  tor  want  of  a  plea.  A  rule  having  been 
obtained,  calling  on  the  plaintiff  to  shew  cause  why  the  judg- 
ment should  not  be  set  aside,  it  was  now  opposed  by 

ErskinesLnd  S.  Heyvoood^  on  the  ground  that  this  was  merely 
a  dilatory  plea,  and  would  not  decide  the  merits  of  the  case.  But 

Per  Curiam. — ^If  this  plea  cannot  be  supported,  the  plaintiff 
should  have  demurred  to  it,  instead  of  signing  judgment  as  for 
want  of  a  plea.  Where  indeed  a  plea  has  appeared  on  the  fece 
of  it  to  be  a  dilatory  plea,  the  Court  has  in  some  cases  gone  the 
length  of  saying  that  the  plaintiff  might  treat  it  as  a  nullity. 
But  this  plea  is  not  of  that  kind,  for  it  goes  to  the  substance  of 
the  complaint :  though  whether  it  be  a  formal  and  good  plea 
it  is  not  necessary  to  consider  now ;  if  it  be  bad,  the  plaintiff 
must  demur  to  it. 

Rule  absolute  (a). 

fiearcroft  and  Baldwin  in  support  of  the  rule. 

(a)  Vide  Cefjpbn  9.  f.  ▼.  CarUr^  atUe^  \  tol.  468L 


Tkurtiay^ 
Jan,  3i&t. 

If  defend- 
ant  do  not 
rejoin,  the 
plaintiff 
xnay  strike 
out  the  pre- 
>  ious  plead- 
incs,   tnd 
enter  .ind|p. 
ment  a3  lor 
want  of  a 
plea. 


Fetrie  against  Fitzroy. 

IN  this  action  of  debt  on  bond,  there  being  no  rejoiadcr,  the 
plaintiff  entered  up  judgment  by  default  as  for  want  of  a 
plea,  not  of  a  rejoinder. 

f)n  a  former  day  Holroyd  obtained  a  rule  to  enter  the  plea 
and  the  replication  on  the  record.  ^ 

Russell  now  moved  to  discharge  that  rule,  saying  it  was  un- 
necessary to  enter  all  the  pleadings,  and  could  answer  no  other 
purpose  than  that  of  creating  expence.    This  was  opposed  by 

Holroyd  in  the  first  instance. — The  different  parts  of  pleading 
are  supposed  to  be  minuted  down  in  court  by  the  proper  officer 

when 
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when  tbey  are  severally  pleaded.    Before  a  replication  is  filed     1793. 
plea  must  have  been  put  in,  and  (as  is  supposed  by  the  Court)  -*— — ^ 
entered  on  record  when  pleaded :  then  a  subsequent  default  iu      against 
not  answering  the  replication  in  a  subsequent  term  cannot    Fitxrot. 
destroy  the  plea  so  put  in  before.     Suppose  after  plea  pleaded 
the  plaintiff  were  to  reply  as  to  part,  and  enter  a  noli  prosequi 
as  to  the  rest,  a  subsequent  default  in  the  defendant,  in  not 
rejoining,  would  not  entitle  the  plaintiff  to  strike  out  these 
pleadings. 

Per  Ci/ri£F/H .-Whenever  it  becomes  necessary  to  enter  all  the 
pleadings  on  the  record,  as  in  the  instance  put  of  a  noli  prosequi 
as  to  part,  it  may  be  done :  but,  generally  speaking,  it  can  answer 
no  purpose,  and  is  perfectly  unnecessary.  The  master  says,  that 
in  such  cases  it  is  the  practice  to  strike  out  all  the  pleadings. 
And,  in  truth,  if  the  defendant  do  not  rejoin,  it  is  considered  as 
an  abandonment  of  the  plea. 

Rule  absolute  (a). 

(a)  Vide  Bro.  Jbr. ''  DrfauU/'  pi  58. 


E 


The  Kino  against  The  Inhabitants  of  Margram.  Wednaday, 

Ftb.  6th. 

WILKES^  his  wife,  and  daughter,  were  removed  from  if  4,  gerre 
•  Merthir  Tidvill  io Margram  by  an  order  of  two  justices,  \^a^%^ 
which  was  confirmed  on  appeal,  subject  to  the  opinion  of  this  ''^'^  ^^^ 
Court  on  the  following  case  :  hidrntiirr, 

«  It  appeared  that  E.  Wilkes,  the  pauper,  was  born  in  the  pa-  paiS^a  "ct- 
"  rish  otNealh  in  the  county  of  Glamorgan,  and  had  gained  no  JheTafan**^' 
"  settlement  any  where ;  but  his  father  told  him  that  his  mother  app'emio-, 
"  had  made  an  agreement  with  Mr.  Tj/ler,  agent  for  the  English  tcrvani!*  ^ 
"  Copper  Company,  who  lived  in  the  parish  of  Margram  in  the 
"  county  of  Glamorgan,  for  him  to  serve  seven  years  as  an  appren* 
^^  tice:  and  that  he  served  in  the  said  copper  works  for  the  space 
"  of  eight  yijars,  and  there  learned  the  trade  of  a  refiner,  and 
^  received  weekly  wages,  as  also  twenty  shillings  by  the  year  as  a 
"  refiner ;  and  that  he  conceived  himself  to  be  serving  Mr.  Tjjler, 
"  as  an  apprentice,  but  that  the  said  E.  Wilkes,  the  pauper,  signed 
**  no  indenture  or  agreement  whatsoever ;   neither  was  there 
"  any  indenture  or  agreement  signed  by  any  other  person  on  his 
"  behalf  to  his  knowledge." 

The  Court,  without  hearing  any  argument,  were  clearly  of 
opinion  that  this  servitude  as  an  apprentice  conld  not  be  con- 

9  verted 
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bitants  of 
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verted  into  a  service  under  any  hiring  ;  and  that,  as  the  pauper 
had  gained  no  settlement  in  3fargramy 

The  Orders  mu$t  be  quashed  (a). 

Marry  at  in  support  of  the  order  of  sessions. 

Bearcroft  and  Lane  contra. 

{a)ViAeR.'9.LiitU  Bolton^  Cald.  367.  and  the  cases  then  cited;  ami  Res  r, 
DUckingham,  anU,  4  vol.  769. 


TVednetday, 
Feb,  6th. 

The  ap- 
prentice to 
a  master 
Ivtiaz  at  ji, 
whonasa 
certificate 
from  A., 
but  not  de- 
livered to 
the  parish 
officers  of 
vf .  may 
gain  a  set- 
tlement by 
such  ap* 
prenticc- 
iihip.    [1 
East  4Jb.] 


The  King  against  The  Inhabitants  of  Wensley. 

THE  pauper,  being  legally  settled  at  Wensley^  was  bound 
apprentice  to  /?.  Hallam  of  Chesterfield,  witli  whom  he 
continued  two  years.  Before  the  pauper  was  bound  to  Hallam^ 
the  overseer  of  Chesterfield  loldHallam  he  must  procure  a  certifi- 
cate, or  they  would  remove  him ;  he  accordingly,  before  such 
binding  of  the  pauper,  procured  a  legal  certificate  from  the  parish 
of  Chaddesden,  directed  to  the  township  of  Chesterfield,  acknow- 
ledging Hallam  to  be  their  parishioner;  but  nothing  further 
passed  between  Hallam  and  the  overseers  of  Chesterfield  respect- 
ing the  certificate,  after  their  first  requisition  to  him  to  procure 
one ;  he  therefore,  not  being  again  called  upon,  did  not  deliver 
the  certificate  to  the  overseers  of  Chesterfisld,  and  it  remained  in 
his  hands  without  mention  or  further  notice  during  the  whole 
time  that  the  pauper  served  him  as  his  apprentice  at  Chesterfield; 
but  some  time  after  the  pauper  XeftHallam  the  certificatewas  deli- 
vered by  Hallam  to  the  overseers  of  CAe^/er/EeW.  The  Court  of 
Quarter-sessions  confirmed  the  order,  by  which  the  pauper  and 
his  family  were  removed  from  Chesterfield  to  Wenslei/. 

Erskine  and  Balguy,  in  support  of  the  order  of  sessions,  after 
stating  the  question  to  be,  Whether  a  certificate  took  effect  only 
from  the  delivery  to  the  ofiicers  of  the  parish  to  which  it  was 
directed,  or  by  relation  from  the  time  of  signing  by  the  certifying 
parish  and  the  allowance  of  it  by  the  justices  ?  argued  in  support 
of  the  latter  proposition  ;  for  that,  though  a  delivery  to  the  other 
parish  were  necessary,  yet  when  delivered  it  had  reference  to  the 
signature.  That,  reasoning  by  analogy  to  other  cases,  where 
several  acts  are  necessary  to  give  validity  to  any  particular  trans- 
action, when  completed  they  had  relation  to  the  first  act :  as  the 
enrolling  of  a  bargain  and  sale,  to  the  execution  of  the  deed;  a 
deed  to  declare  the  uses  of  a  fine  or  recovery,  to  the  fine  or  reco- 
very itself;  or  the  declaring  of  a  person  a  bankrupt  to  the  first 

act 
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dct  of  bankruptcy.  That  the  principle  equally  extended  to  cases      1793. 
where  third  parties  were  affected,  as  in  the  instances  of  bank-  — — — 
ruptcy  or  of  forfeitures,  where  'they  had  the  effect  of  avoiding     a^otnS^ 
mesne  incumbrances.     That,  in  this  particular  instance,  it  was^  'wtont^of 
of  jrreat  importance  that  the  certificate  should  take  effect  from  Wdklet. 
the  signing,  if  it  were  afterwards  allowed  and  delivered  ;  because 
the  date,  which  appeared  upon  the  face  of  it,  would  preclude 
all  dispute  about  its  commencement ;  whereas,  if  it  were  only 
to  take  effect  from  the  delivery,  that  time  must  be  ascertained  by 
parol  proof,  which  might  lead  to  contradictory  evidence.   That 
the  words  in  the  stat.  S  &  9  JV.  3.  c.  SO.  s.  2.  "  if  any  person 
"shall  procure,  bring,  and  deliver^  &c.  a  certificate,"  were 
merely  directory.  And  that  this  question  had  been  already  de- 
cided in  R.  V.  Buckingham  (a),  where  a  certificate  from  Fringe 
/of(f, which  was  not  delivered  bythe  pauper  to JBz/cA'tng'/caiTi  parish 
until  after  her  removal,  was  held  conclusive  against  the  former 
parish,  fio  as  to  avoid  a  settlement  gained  in  the  latter  before 
the  granting  of  the  certificate^ 

Lord  Ken  YON,  Ch.  J.  (stopping  Bearcroft^  Cokcy  and  Clarke^ 
contra.) — We  cannot  depart  from  the  express  and  positive  words 
of  the  act  of  parliament,  which  are  decisive  of  this  question.  In 
the  construction  of  some  statutes  the  courts  have  thought,  from 
considering  the  context  and  the  words  of  it,  that  some  particular 
words  are  merely  directory :  but  there  is  nothing  in  this  statute 
to  shew  that  the  words  commented  upon  should  be  construed  to 
be  directory  only.  The  statute  says  expressly  that  "  if  any  per- 
^'  son,  who  shall  come  into  any  parish,  &c.  shall  at  the  same  time 
^'procure,  bring,  and  deliver ^  to  the  churchwardens,  &c.  of  the 
^^  parish  where  such  person  shall  come  to  inhabit,  a  certificate," 
&c.;  the  act  therefore  requires  a  delivery  at  the  time  when  the 
pauper  goes  into  the  certificated  parish ;  and  it  is  essential  to  the 
interest  of  that  parish  that  it  should  b^  delivered,  as  the  with- 
holding it  from  them  for  a  time  may  be  the  means  of  introducing 
frauds.  The  case  cited  only  decided  that  a  certificate,  though 
not  delivered,  was  an  acknowledgment  by  the  parish  granting  it 
that  the  pauper  was  settled  with  them  when  it  was  given,  but 
did  not  determine  that  it  prevented  the  pauper  gaining  a  settle- 
ment in  the  certificated  parish  after  it  was  granted. 

Both  Orders  quashed. 

{a)  Cold.  64. 
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an  order  of 
8e.«ions  bj 
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sold  uT  is 
continued 
iu  custody 
on  such  a 
cUarj^e? 


The  King  against  W.  Bowex. 

THE  defendant,  having  been  committed  to  the  house  ofcor* 
reel  ion  vAAylesburjf  on  the  9th  of  October  j  (ona  chargemade 
by  A>  Ivett  of  Eton  parish  for  begetting^  her  with  child,  which 
child  was  likely  to  beporoe  a  bastard,)  for  refusing  to  give  security 
to  indemnify  the  parish  of  Etofiy  and  for  refusing  to  enter  into  a 
-recognizance,  with  sufficient  surety,  to  appear  at  the  then  next 
general  Quarter-sessions  for  Buckinghamshire^  and  to  abide  by 
and  perform  such  order  as  should  be  made  in  pursuance  of  the 
Stat.  18  Elix.  c.  S.  was  ordered  \xy  the  last  Court  of  .Quarter- 
sessions  to  be  continued  in  custody  till,  &Ct  aqd  the  following 
case  was  stated  for  the  opinion  of  this  Court, 

W.  Bowen  was  on  the  9th  of  October  last  committed  to  (he 
house  of  correction  at  Ai/lesbury^  upon  the  charge  i^bove  men- 
tioned, by  warrant  of  Sir  C.  Palmer^  Bart,  one  of  his  majesty's 
justices  of  the  peace  acting  in  and  for  the  county  of  Bnchy 
under  a  warrant,  apd  is  nofv  in  custody.  The  said  W.  Bozen 
was  at  the  time  of  his  being  apprehended  on  the  charge 
specified  in  the  said  commitmei\t,  and  still  is,  a  private  sol- 
dier enlisted  and  actually  serving  in  his  majesty's  !^9th  regi- 
tnent  of  foot,  and  has  no  property,  except  his  pay  and  sub- 
sistence as  such  soldier;  and  the  said  A.  Ives  is  not  yet 
brought  to  bed. 

Wilson^  in  support  of  the  order  of  sessions,  after  mentioning 
the  case  of  /?.  v.  Afcher  (a)  as  decisive  of  the  present,  was 
stopped  by  the  Court. 

Loxcndes^  contra^  observed,  on  comparing  the  several  mutiny 
acts  (&),  that  no  soldier  could  be  arrested  other  than  Jbr  some 
criminal  matter  J  unless  for  a  real  debt  of  20/.  (which  was  admitted 
by  the  Court,)  and  contended  that  the  charge  for  which  the  de- 
fendant was  continued  in  custody  was  not  of  a  criminal  nature, 
considered  in  the  courts  of  common  law,  though  the  ecclesiasti- 
cal courts  considered  it  ip  that  light.  The  stat.  13  Ed,  1.  c.  i. 
enacts  that  no  prohibition  shall  go  to  the  spiritual  courts  in 
cases  of  fornication  ;  which  shews  that  this  is  merely  a  crime 
of  ecclesiastical  cognizance,  The  stat.  18  Eliz.  c.  3.  which 
enables  two  justices  to  take  order  for  the  punishment  of  the 
mother  and  reputed  father,  as  also  for  the  relief  of  the  parish. 


(a)  AnU,  2  vol.  270. 

(»)  See  the  words  of  the  Motiny  Act,  26  Geo.  3.  c.  10.  in  F.  v.  Jrtker. 


&C. 
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&c.  only  applies  to  cases  where  the  child  is  born :  and  indeed      1793. 

Mr.  J.  Blacksione  in  his  Commentaries  (a)  seem?  to  consider  it  ■  *  ^ 

only  a  punishable  offence,  when  the  child  becomes  chargeable,    ^agi^st^ 

In  both  cases  (nam?Iy,  under  18  Elii.  c.  3.  and  7  Jac.  L  c.  4.)  wAoww. 

it  seems  that  the  penalty  can  only  be  inflicted,  '^  it  the  bastard 

"  become  charjjeable  to  the  parish.''  The  cases  of/?,  v.  Ta^lor{b)^ 

and  R.  v.  Archer^  were  both  cases  onder  the  »tat.  of  Elitabeih  ; 

for  in  both  was  the  child  bom ;  and  in  both  had  the  party  been 

guilty  of  a  disobedience  of  an  order  of  justices,  which  is  in  itself 

an  indictable  offence.     In  the  latter  jfshhurst,  J.  said — "  This 

^  cati«e  of  commitment  is  of  a  criminal  nature.     The  disobedi* 

"  enee  of  an  order  of  justices  is  so  far  criminal,  that  in  almost 

"  every  instance  the  party  disobeying  may  be  indicted  for  it; 

^  this  shews  it  to  be  a  crime.*'     But  this  question  arises  on  the 

Stat.  6Gro.  ?.  r.  SI.  which  neither  in  the  preamble,  or  the 

enacting  clauses  ^^ms  to  consider  the  father  of  a  child,  likely  to 

be  born  a  bastard,  as  guilty  of  a  crime.     The  preamble  recites 

the  insufficiency  of  the  present  laws  to  provide  for  the  indem* 

njQ^ing  of  the  parish,  &c.,  and  the  whole  object  of  the  act  of 

parliament  appears  to  be  the  security  of  the  parish  against  the 

probable  burthen.     But  it  does  not  speak,  as  the  stat.  18  Eliz. 

does,  of  (he pumshment  o( the  father^  it  does  not  require  any 

judgment  as  for  a  crime ;  and  it  is  expressly  provided  that,  in 

either  of  the  events  of  the  woman's  dying  or  marrying  before 

delivery,  or  of  miscarrying,  or  of  its  afterwards  appearing  that 

she  was  not  with  child,  the  man  shall  be  immediately  discharged 

out  of  custody.    This  cause  of  commitment  cannot  therefore 

be  considered  as  a  crime ;  since  it  cannot  become  the  less  a 

crime  from  any  of  these  subsequent  events,  over  which  the 

putative  father  has  no  control.     The>  statute  considers  this 

niode  of  proceeding,  by  commitment  for  want  of  sureties,  as  a 

civil  remedy  for  a  civil  debt;  and  that  it  is  merely  to  indemnify 

the  parish  from  a  debt,  and  not  for  the  purpose  of  punishment. 

An  attachment  for  non-payment  of  costs  (c)  is  not  now  con-* 

sidered  as  of  a  criminal  nature,  but  merely  as  a  security  for  a 

civil  debt;  so  much  so,  that  a  party  taken  under  it  is  entitled  to 

be  discharged  under  the  Lords'  act.     R.  v.  Stokes^  Cowp.  136. 

So  a  conviction  on  a  penal  act  is  considered  as  an  execution 

for  a  civil  debt ;  R.  v.  Myers,  ante,  1  vol.  S65.  where  the  Court 

(«)  4  BL  Com,  65.  {b)  3  Burr,  1679. 

(c)  Vide  Bonsfaus  v.  Schoole,  ant;  i  vol.  316. 

said 
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1793.     said  that  an  attachment  for  the  non-performance  of  an  award  ig 
only  in  the  nature  of  a  civil  execution.     If  then  this  be  not  a 


againH^   Criminal  charge  against  the  defendant,  he  cannot  be  detained  in 
w.Bownr.  custody.  Since  it  is  not  pretended  that  there  is  any  liquidated 
debt  to  the  amount  of  20/. 

Lord  Ken  YON,  Ch.  J. — I  am  glad  to  find  that  the  opinion  of 
this  Court,  as  delivered  in  R,  v.  Archer,  was  adopted  by  the 
Court  of  Sessions  in  this  case,  who  thought  the  defendant  was  act 
entitled  to  be  discharged  out  of  custody.     But  before  I  give  any 
opinion  upon  this  subject,  I  desire  it  may  be  understood  that  it 
is  done  under  a  protest  that  no  certiorari  ought  to  have  been 
granted  to  remove  the  order  of  Sessions  hither,  because  I  think 
that  the  proper  mode  of  obtaining  relief  in  this  case,  if  the  de- 
fendant were  entitled  to  it,  is  by  habeas  corpus,  on  a  return  to 
which  the  causes  of  commitment  would  be  specified,  and  upon 
those  the  Court  would  be  enabled  to  form  an  opinion  whether 
or  not  those  causes  were  sufficient  to  justify  his  detention.  With 
this  reserve,  however,  and  to  avoid  further  expence  to  the  parties, 
I  will  consider  the  question  as  it  appears  before  us.  The  case  of 
J?.  V.  Archer  was  decided  on  grounds  perfectly  satisfactory  to 
me.    There  can  be  no  doubt  but  that  incontinence  is  a  crime, 
and  it  has  always  been  considered  as  such  in  the  ecclesiastical 
courts.     Now  the  clause  in  the  Mutiny  Acts,  which  exempts 
soldiers  from  arrest  in  cases  where  the  demand  is  under  20/.  is 
clearly  confined  to  civil  actions.    And  the  instances  put  at  the 
bar,  in  which  it  was  supposed  that  the  Court  would  interfere  on 
behalf  of  the  soldier,  are  cases  of  civil  actions ;  a  penal  action  is 
so  far  considered  as  a  civil  action,  that  a  Quaker  (a)  may  be  exa- 
mined on  his  affirmation  as  a  witness  on  the  trial  of  it ;  it  is  a  dvil 
action,  though  arising  on  a  penal  statute.    But  this  proceeding 
cannot  be  considered  in  the  nature  of  a  civil  action;  it  is  alto- 
gether a  criminal  process.  And  therefore  I  am  clearly  of  opinion 
that  the  order  of  justices  is  right,  though  I  do  not  know  how  we 
can  say  that  it  should  be  confirmed,  this  being  coram  nonjudice. 

AsHHURST,  J. — I  have  already  given  my  opinion  upon  this 
subject  in  the  case  o(jR.  v.  Archer,  which  I  think  governs  the 
present. 

Grose,  J. — When  the  case  of  The  King  v.  Archer  was  before 
the  Court,  no  objection  to  the  certiorari  was  taken :  now  it  has 
been  mentioned,  I  am  inclined  to  think  that  the  writ  ought  not 

(a)  Vide  Sldpp  v.  Harwoodj  f^ilL  Rep.  291. 

to 

% 
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to  have  issued.  As  to  the  principal  question,  which  has  been  1793. 
reserved  for  our  opinion,  I  think  it  was  decided  in  R,  ▼.  Archer. 
It  cannot  be  seriously  donbted  whether  incontinence  be  a  crime. 
The  Stat.  18  Eliz.  c.  3.  s.  9.  enacts,  that "  two  justices  shall  by 
^^  their  discretion  take  order,  as  well  for  the  punishment  of  the 
^^  mother  and  reputed  father  of  such  bastard  child,  as  also  for  the 
"  better  relief  of  every  such  parish,'*  &c.  The  law  considered 
this  as  a  crime,  otherwise  it  would  not  have  subjected  these  per« 
sons  to  punishment.  This  statute  recognized  incontinence  as  a 
crime,  and  did  not  make  it  an  offence  for  the  first  time.  It  has 
been  argued,  however,  that  as  this  question  arises  on  the  stat. 
^Geo.  S.  it  is  not  to  be  governed  by  the  determination  in  R.  t. 
Archer,  because  there  the  child  was  born.  But  the  birth  of  the 
child  does  not  constitute  the  crime;  it  consists  in  the  inconti- 
nence of  the  party.  On  the  ground,  therefore,  that  this  is  a 
crime,  I  am  of  opinion  that  this  does  not  come  within  the  ex- 
ception in  the  Mutiny  Act,  and  that  the  justices  decided  pro- 
perly in  ordering  this  defendant  to  be  continued  m  prison. 

The  order  of  Sessions  was  confirmed :  but 
Lord  Kenyon,  Ch.  J.  desired  that  this  might  not,  in  future, 
be  considered  as  a  case  in  which  the  Court  had,  on  considera- 
tion, granted  a  certiorari  to  remove  such  an  order. 


The  King  against  J.  Keer  and  W.  Rich.  ^^t^^^ 

^  Feb,  6th. 

THIS  was  an  indictment  against  the  defendants,  overseers  The  stat 
of  the  parish  of  Brooke  in  Norfolk^  for  disobeying  an  order  J^L^en?' 
of  a  justice  of  the  peace.    On  the  trial  a  special  verdict  was  acted  that 
found,  in  substance  as  follows : —  poo^boll9e 

The  parish  of  Brooke  is  within  the  hundreds  of  Lodding  biUitforUie 
and  Clavering,  in  tlie  county  of  Norfolk;  and  before  the  making  ^j^^cf 

of  the  order  a  certain  house  had  been  built  and  fitted  up  for  the  t^<^poor 

n  t  .1-11       !«<.«>.>.  1  j^t     should  con- 

reception  of  the  poor  within  the  hundreds  of  Lodding  and  Cm-  tinue  under 

veringj  according  to  the  form  of  the  statute  in  that  case  made  menTand"' 

and  provided.    A  general  meeting  of  the  guardians  of  the  poor  SJ^JfoFthe 

within  the  said  hundreds  was  duly  held  within  three  calendar  j^eraeereof 

months  next  after  the  house  had  been  so  built  and  fitted  up.  and  after 

^  '^     that  time 

under  the  roveinment  and  management  of  the  f^uardians  of  the  poor  appointed  by  that  act,  it  was 
held  that  aiter  the  poor-boose  was  built  the  overseers  of  the  poor  and  county  magistrates  had  no 
utfaority  in  this  district  as  far  as  respected  the  poor,  and  consequently  that  the  oyerseers  could  not 
•bey  an  order  of  justices  made  for  the  relief  of  a  poor  person  within  it. 

James 
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1793.     James  Jiuskmere  and  E.  his  wife,  at  the  time  of  making  the 
order,  and  long  before,  were  parishioners  of  Brooke.    And  J. 


^of a?n?^  Ji^shmere  the  younger,  being  an  infant  under  the  age  of  fourteen 
^AMt^  years,  and  poor,  and  unable  to  maintain  himself,  and  J.  Rmlh 
mere  the  elder  and  E.  his  wife  being  severally  poor  and  unable 
to  provide  for  themselves  and  also  for  J,  Rwthmrre  the  ^ouns^r, 
</.  Ruthmere  the  elder,  on  the  S4th  ofAuf^ysi  1791,  applied  for 
relief  to  the  guardians  of  the  poor  within  the  said  hundreds  at 
their  weekly  meeting  assembled,  who  refused  to  allow  them 
any  pecuniary  relief  or  assistance  from  or  out  of  the  poor-house, 
but  tbey  ofiered  to  relieve  the  said  J.  Rushmercy  by  receiving  him 
into  the  poor-house,  and  there  maintaining  and  providing  for 
liim,  agreeably  to  the  statute.  Sec.  and  they  accordingly  made 
an  order  for  receiving  and  providing  for  him  in  the  poor-boune. 
Upon  such  refusal  of  pecuniary  relief  by  the  guardians,  /. 
Rushmere  the  elder,  not  accepting  the  relief  offered  by  the 
guardians,  afterwards  (to  wit)  on  the  S4th  o(  August  J 791,  per- 
sonally appeared  before  R^  Fellowes^  Esq.  the  justice  in  the  in- 
dictment mentioned,  and  having  made  oath  before  him,  &c.  the 
said  justice  summoned  the  defendants,  &c.  and  afterwards  made 
the  order,  by  which  the  defendants  were  required  to  pay  and 
allow  to  E.  Rushmere  the  weekly  sum  of  1^.  towards  the  main- 
tenance of  her  infant  son  J.  R.  The  verdict  then  stated  that 
the  defendants  had  notice  of  the  order,  and  neglected  to  obey 
it,  &c. 

The  statute  4  Geo.  3.  c.  90.  referred  to  in  the  verdict,  and 
tvhich  was  passed  for  the  better  relief  and  employment  of  the 
poor  in  these  two  hundreds,  after  appointing  guardians  of  the 
poor,  &c.  enacts  that  ^^  all  poor  persons  incapable  of  providing 
'*  for  themselves  within  the  said  hundreds  should  continue  under 
'^  the  government  and  management  of  the  churchwardens  and 
'^  overseers  of  the  poor  of  their  several  parishes,  in  the  same 
^^  manner  they  then  were,  until  the  house  thereinafter  men- 
^^  tioned  should  be  built  for  their  reception,  and  that  from 
'^  and  after  the  general  meeting  of  the  guardians,  &c.  which 
'^  should  be  called  within  three  months  after  the  said  house 
"  should  be  built,  the  said  poor  persons^  and  persons  incapable  of 
"  providing  for  themselzes^  should  be  under  the  govertfment  and 
"  management  of  the  said  guardians  of  the  poor;  and  that  all 
"  poor  children,  which  at  any  time  should  be  maintained  by 
^^  the  said  guardians,  should  be  and  remain  under  their  go- 
''  vtrnment,  the  males  till  they  arrived  at  the  age  of  eighteen 

«  yearSj 
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^^  years,  &e.;  and  that  after  sucb  boys  should  have  attained  the     1793. 

"  age  of  eighteen  years,  they  should  be  discharged  from  the  rule 

'^  and  government  of  the  said  guardians,  and  be  at  their  own   '  againS' 

Mingai/y  for  the  prosecutor,  said  it  could  not  be  disputed  but  ther. 
that  the  justice  had  power  under  the  4S  Eliz.  to  make  the  order 
in  question,  and  contended  that  that  authority  was  not  taken 
from  him  by  the  stat.  4  Geo.  3.;  for  that  that  act,  at  the  most, 
only  gave  a  concurrent  j  urisdiction  to  the  guardian?  of  the  poor. 
And  that  a  construction  of  the  stat.  4  Geo,  3.,  that  it  excluded 
the  jurisdiction  of  the  county  justices,  would  be  attehded  with 
great  inconvenience  to  the  Public. 

Joddrelly  cohtrd,  was  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J. — That  the  magistrate  had  power  under 
the  statute  43  Eliz.  c.  2.  to  make  the  order  in  question  cannot 
be  doubted.  But  the  question  here  is,  Whether  that  law  is  not 
repealed  as  (ar  as  respects  these  two  hundreds  ?  Whether  a  bet- 
ter system  of  laws  than  that  of  which  the  stat.  43  Eliz.  forms  a 
part,  can  be  introduced,  if  properly  acted  upon,  I  will  not  take 
upon  myself  to  determine  :  the  Legislature  have  thougHt  that 
that  system  might  be  improved  in  several  parts  of  the  kingdom, 
and  among  others  in  these  districts.  There  is  one  clause  in 
the  act  of  the  4th  of  Geo.  3.,  for  the  relief  and  employment  of 
the  poor  in  these  hundreds,  that  is  decisive  of  this  question ; 
for  it  enacts  that  after  the  poor  house  shall  be  built,  the  poor 
within  this  district  shall  be  under  the  government  and  manage-  - 
ment  of  the  guardians  of  the  poor,  and  that  the  poor  children, 
who  shall  be  maintained  by  the  guardians  of  the  poor,  shall 
be  and  remain  under  their  government,  until  they  arrive  at  a 
certain  age.  Thid  verdict  expressly  states  that  the  order  of  the 
justice  was  made  for  the  relief  of  a  boy  aged  thirteen*:  and  this 
magistrate  seems  to  have  thought  that  the  boy,  though  living 
wiAin  this  district,  was  still  within  his  jurisdiction,  and  under 
the  management  of  the  overseers  of  the  poor,  for  to  them  his 
order  is  addressed :  but  the  act  of  parliament  says,  in  positive 
terms,  that  persons  in  this  boy's  situation  shall  be  under  the 
control  and  management  *of  the  guardians  of  the  poor  ap- 
pointed under  this  statute;  and  this  consequently  excludes 
the  jurisdiction  of  the  magistrate  who  made  the  order  ia 
question. 

Vol.  V.  M  AsHHxriisYs 
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1795.         AsHHunsT,  J.  agreed  that  the  clause  in  the  stat.  4  Geo.  3. 

—  decided  the  present  question ;  and  added,  that  the  rei^ulations 

'^g^iS^   established  in  this  and  some  similar  statutes  had  been  found  ex* 
J-  Kb«    tremely  beneficial  in  those  districts  to  which  they  related, 
ther.  Grose,  J.-^This  indictment  charges  the  defendants  with  dis* 

obeying  an  order,  which  in  my  opinion  they  could  not  obey. 
Before  the  passing  of  the  statute  4  Geo.  3.  the  poor  were  under 
the  management  of  the  overseers,  before  which  time  also  jus- 
tices of  the  peace  had  the  power  which  this  magistrate  assumed, 
of  making  orders  for  the  relief  of  the  poor,  which  it  was  the  duty 
of  the  overseers  to  obey.  But  this  act  of  parliament  enacted, . 
-  that  until  a  certain  time,  which  is  now  passed,  the  poor  should 
continue  under  the  power  of  the  overseers,  and  afterwards  un- 
der  the  government  and  management  of  the  guardians  of  the 
poor,  who  were  then  to  take  that  authority  which  the  overseers 
had  before.  The  order  stated  in  this  indictment  is  therefore 
an  order  on  the  overseers,  commanding  them  to  do  that  which 
they  have  no  authority  to  do. 

Mr.  J.  Grose  also  added,  that  he  had  found  these  acts  of  par- 
liament productive  of  much  good  to  the  community  in  those 
districts  which  were  regulated  by  them* 

Judgment  of  acquittal. 


wedne^Atw.  The  KiNG  agatnsl  Mathews* 

Feb.  6tb. 

In  an  in-  fTlHE  indictment  stated  that  the  defendant,  late  of  Wool- 
fo^airor-  J-  hampton  in  the  county  of  Berks,  with  force  and  arms  at 
roramon  ^^^  parish  aforesaid,  in  the  county  aforesaid,  made  an  assault 
*?Tf  ^  ^T'  ^"  ^^'  ^^'  *  concluding  against  the  form  of  the  statute  in 
contra  for-    such  case  m&de  and  provided. 

may  he  re-  Gibbs  moved  in  arrest  of  judgment. — 1st,  Because  no  proper 
Furjlki!^.  ^'^''^  was  laid.  It  did  Hot  appear  where  the  offence  was  com- 
th?d4Jf**°c|5  ™'*^^'^  5  the  indictment  only  stated  it  to  be  at  the  parish  afore- 
aottoiM-iate  Said,  no  parish  having  been  before  mentioned,  Woolhampton  not 
2^KI^"hJ  l>e"»g  described  as  a  parish,  Latch,  194,  Jl/on's  case.  1  Rol. 
fl//itejaw^  ^^p.  223.  2dly,  Because  th^  offence  is  laid  to  be  against  tk 
^''S^f'  y!>r//i  of  the  statute,  and  it  is  only  an  offence  at  common  law: 
saSeientiy   for'which  he  cited  Cholmlet/^»  case,  Cro.  Car.  464. 

Blaekstone, 
3 
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Bkftksiones,  ronir<i^  said  that  it  must  be  takeri  upon  (he  face      1793. 

of  the  record  that  Woolhampton  was  a  place  from  whence  a  • 

xenue  mic^ht  come  :  especially  as  the  ofTerice  is  laid  at  the  parish      ^agnu^ 
aforf^aid,  and  no  other  place  was  before  mentioned  ;  which 
«hews  Woolhumplvn  to  be  a  parish.    And  every  intendment 
which  the  record  can  warrant  may  be  made  after  verdict.    . 

The  Court  said^  there  was  clearly  no  foundation  for  the  Inst 
objection.  It  had  been  frequently  over-ruled,  and  determined 
that  the  words  "  against  the  form  of  the  statute^*  mi^ht  be  re- 
jected as  surplusage  (a).  But,  as  to  the  first  point,  they  in^ 
clined  to  think  the  objection  fatal.  They  said  they  could  not 
intend  any  thin«^  concerning  IVoolhampton^  becau!«e  there  waa 
no  occasion  at  the  trial  to  prove  what  place  it  was.  But  there 
ought  on  the  face  of  the  record  to  appear  some  certain  vvnue  ; 
whereas  here  the  offence  was  only  laid  at  the  parish  aforesaid^ 
and  no  parish  was  before  mentioned. 

Judgment  reversed  (t). 

{a^ridt^Ha^k,  P.  t,  e.  23.  t.  115,  116.    n.  f.  llalhursU  Saj/.  225.  and  R.y. 
KtWutorlh.  R  :»  Geo.  %  Ji.  R,  S.  P. 
{h)  yidi  Hawk,  i^  C  lib.  2.  c.  23«  t.  92.  aad  1  Hoi.  A.  21 9  27. 


Friffa/, 


Doe  on  the   Demise  of  Jackson  against  Asiiburneu  and 

Ulhers  Asssgneesof  Scaiusbrick,  a  Bankrupt.  ^'**  ^*" 

THIS  ejectment  was  tried  at   the  last  aj^sizes  at  Apphhf/,  Wf,ri.  i.i 
before  Lord  Kem/on,  wlien  a  verdict  was  tak(Mi  for  the  mem  -  t.at 
plaiiitiff,  with  liberty  to  enter  a  non-suit,  if  the  Court  should  !!  ,io,raI,a 
be  of  opinion  that  the  instrument^,  upon  which  the  lessor  of  (lie  ;;  «"»ii,>»  * 
plaintift'  claimed  tide,  was  only  an  agreement  for  a  lease,  and  if  m«i*  ar- 
not  an  actual  lease.     The  articles  were  as  follow :  «  March  4th  byTtrria- 
"  1783.     Articles  of  agreement  between  Thomas  Scarisbn'cl:  ';*'^":!»***h 
*•  and  Z).  t7«cAso;i  entered  into  in  regard  to  his  fullihg-milis,  i^''»«i-of 
"  dry.salting.millsj  and  other  convenience  for  can^ying'oil  vaid  11^^'  '''" 
"  business  or  trades.  That  the  said  mills  and  Conveniences  witli  ^^l^^^  rm- 
"  the  islands  and  acre  of  laud  j1///?/.Wh7,  called  JshacreA\G  shall  '  ''•"^  ^'^ 

enjnjy;  and  1  engage  to  give  him  a  lease  in,  tor  the  !er:n  of  u  'ic.i-h  w 
"  thirty-one  years  from  IVhitsuntidcil^,  at  the  clear  yearly  rent  !r*rri''''m 
II  of  110/.  to  be  paid  by  two  equal  payujents,  at  Martinmas  and  'Z%'^Z\\ 
**  Whitsuntide  following.  And  that  I  will  purchase  one  yard  in  {? ;V'*p*"'*  "* 
"  breadth,  to  be  laid  to  the  race  from  the  High  Clews,  the  len<?th  Tiirwhoie 
peod  on  the  intention  of  the  parties.    ISKatlt^O.    3  Taunt,  fib.    }b%stl'Ar 

M2  "of 
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179d.     <^  of  Charles  Clou  ;  and  if  it  be  bought,  and  tbe  purchase  '\3 

— **  more  than  200/.  per  acre,  he  the  said  D.  Jackson^  to  pay  more 

Mg^si  ^^  ^^^  ^^  to%i^  beyond  that  rate.  And  that  the  old  counting* 
wicmu  "  J>^U86  ^  brought  out  as  far  as  tbe  engine-house ;  and  that 
^^  towards  the  said  alteration  T.  Scarisbrick  is  to  iiirnish  timber 
<<  and  slate  for  the  roof.  That  D.  Jackson  on  his  part  engages 
<^  to  keep  (he  mills,  wear,  and  every  other  matter,  in  repair ;  he 
^^  having  at  all  times  the  privilege  of  the  roads  to  make  what 
^^  repairs  may  be  wanted.  That  he  the  said  T.  Scarisbrick  eo- 
<<  gages  not  to  be  concerned  directly  or  indirectly  in  any  other 
'^  mill  for  manufacturing  dying  woods  in  Cumberland^  West' 
^*  morelandy  Durham^  Northumberland^  and  Lancashire  or  York' 
<^  shire^  A  rule  11151  having  been  obtained  for  entering  ft 
nonsuit, 

LaiDj  Chambrcy  and  Ainskj/^  now  shew  cause  against  it. — The 
question  is,Whether  this  agreement  operate  as  a  present  demise, 
or  be  only  executory  ?  and  the  general  current  of  authorities 
upon  this  subject  are  decisive  in  support  of  the  former  position. 
Wherever  there  are  words  of  present  demise,  such  as  ^  shall 
^^  enjoy*^  in  the  present  case,  they  have  been  held  to  amount  to 
an  absolute  demise ;  notwithstanding  other  covenants  have  been 
added  prospective  of  some  further  act  to  be  done ;  and  those 
have  been  construed  to  be  merely  in  further  assurance.  In  Drake 
V.  MUnday  (a)  the  party  '^  covenants,  grants,  and  agrees  that 
'^  the  defendant  shall  have  and  enjoy  the  house  for  six  years  ;'* 
this  was  held  to  be  a  lease.    In  Mcddon^s  pase  (A)  the  words,  you 
shall  "  have  a  lease  of  my  lands  in  D.  for  twenty-one  years,  pay- 
^^  ing  therefore  IQf .  per  annum  ;  make  a  l^ase  in  writing,  and  I 
^^  will  seal  it,''  were  held  to  be  a  good  lease  by  parol ;  and  that  the 
making  of  it  in  writing  is  but  for  further  assurance.   So  in  ffar- 
rington  v.  Wise  (c),  the  words  "  doth  leC  were  held  a  present  de- 
mise, although  there  was  a  farther  covenant  ^<  that  a  lease  shall  be 
<^  made  and  sealed  according  to  the  effect  of  these  articles  before 
"  the  feast  of  All  Saints  next  ensuing;.*'    The  latter  covenant 
being  held  to  be  only  in  reference  to  further  assurance.    The 
like  principle  was  adopted  in  Tisdalev.  Sir  ff\  Essex  (d)>  where 
the  words  *^  shall  have,  occupy,  and  enjoy,"  were  held  not 
to  be  restrained  from   operating  instanter  hy  a   subsequent 
part  of  the  agreement,  that  the  defendant  would  make  hint 

(a)  Cro.  Car.  507.  (*)  Cro.  EUs.  S9. 

(0  Cro.  Eftc.486.    Noy,S3^  (f)  Hob.  34. 
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^  as  good  and  perfect  a  demise  of  the  premises,  or  security  for  179S. 
"  the  quiet  enjoyment  of  it,  as  his  counsel  should  think  fit."  '  T  ' 
All  these  authorities  were  recognized  and  confirmed  by  the  ajminst 
Court,  in  Baxter  y.  Brown  (a),  where  the  parties  agreed  "  with  auRWBR. 
''  all  convenient  speed  to  grant  a  lease  to  the  defendant  of,  and 
•  "  they  did  thereby  set  and  let  to  him,"  &c.  with  a  proviso  that 
'^  such  lease  should  contain  usual  covenants  on  the  part  of  the 
'^  lessors  and  lessees,"  &c.  This  was  held  to  operate  as  a  pre- 
sent demise,  with  an  agreement  to  execute  a  more  formal  and 
perfect  lease  in  future.  And  the  same  doctrine  was  held  in  a 
still  later  case  in  this  Court,  of  Barry  and  others  v.  Nugent  (i), 
in  error  from  the  King's  Bench  in  Ireland.  The  action  was 
ejectment  brought  by  the  defendant  in  error ;  and  at  the  trial 
the  p]aintifi**8  counsel  gave  in  evidence  that  the  lands  in  the 
declaration  mentioned  were  in  and  before  the  year  1751  the 
reputed  estate  of  the  defendant  Barry;  that  in  17^0  a  lease  had 
been  made  of  those  lands  by  Lord  Barrymore^  the  defendant's 
fiither,  and  under  whom  he  derived  title,  for  twenty-one  years 
ioM.  O.J  and  that  the  defendant  received  the  rent  from  1747 
to  1751,  when  the  lease  expired.  The  possession  was  then  de* 
manded  for  Barry  from  M.  O.,  who  refused  to  deliver  it  up, 
claiming  a  title  to  the  fee-simple,  and  continued  to  keep  possession 
till  1779,  when  in  consideration  of  500/.  he  released  his  right  to 
the  defendant  Barry y  who  then  took  and  now  keeps  possession : 
and  thereupon  the  plaintifi^'s  counsel  offered  in  evidence  a  lease 
or  instrument  in  writing  dated  the  lOih  August  1751,  from  the 
defendant  Barry  to  R.  JF*.,  from  whom  the  lessor  of  the  plaintiff 
derived  title,  purporting  to  be  a  demise  for  twenty -one  years  of 
the  premises  in  question,  as  follows ;  ^^  Be  it  remembered  that 
"  J.  Barry  (the  defendant)  hath  let  and  by  these  presents  doth  cfe- 
"  wise,  S^c.  unto  R.  F.  &c.  for  twenty-one  years  to  commence 
^^  the  Dili  May  J  or  Ist  November^  whichever  first  happens  after  the 
^*  said  J.  B.  recovers  the  said  lands  from  M.  O.  The  said  J7«  JF*. 
^  covenanting  and  agreeing  on  the  foregoing  conditions  to  pay 
^  /.  B.  110/.  yearly  and  every  year  during  the  said  term,  &c. ; 
'^  kases  with  power  of  distress,  and  clauses  for  re-entering,  and 
^  all  other  clauses  usual  between  landlord  and  tenant,  to  be  drawn 
^  and  signed  at  the  request  of  either  party  as  soon  as  J.  B.  reco- 
^  vers  the  said  lands  from  M.  O."  &c.  The  defendant  Barry  in- 
fibted  that  this  was  not  a  legal  demise;  and  being  over-ruled  by 

(«)  2  Bhkk.  Mep,  9T3.  {b)  Trin.  S3  Geo.  3.  178S. 
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1 K3.      Pozcer^  Bardrt,  who  directed  thtf  j Wry  to  find  fot  the  plaintiff,  he 
• tendered  a  bill  of  exceptions.    Aftei  argliroent  in  thi»  court  by 

ag(dnst      Mr.  Bower,  for  the  plaintiflTin  error,  and  Mr.  Chambre  for  the 
defendant,  the  Court  were  clearly  of  opinion  that  the  articles 
operated  as  a  present  demitw,  and  that  the  agreement  for  a  more 
formal  lease  was  merely  in  further  assurance.    Many  of  these 
cases  go  much  further  than  the  present ;  and  were  all  of  them 
overlpoked  by  the  Court  in  the  case  of  GoodtiiU  d.  Estwicke  r. 
Way  (flf),  which  is  the  first  case  that  in  modern  times  appears 
to  countenance  a  different  principle.    There  it  was  held  that 
an  agreement  that  a  lease  should  be  executed  infuturo  5upe^ 
seded  the  operative  force  of  words  of  present  demise,  although 
accompanied  with  immediate  possession.     The  sole  foundation 
for  this  opiuion  was  the  paseof  Slurgfon  v.  PaynleVy  Noy,  128. 
which  has  been  already  shewn  to  be  contrary  to  a  long  train  of 
authorities,  and  which  was  first  cited  from  the  Bench ;  the  point 
having  been  very  slightly  adverted  to  at  the  bar,  and  the  only 
case  cited  being  the  other  way  (6).  As  to  the  subsequent  case  of 
Doe  d.  Coore  v.  Clare  (c),  which  was  referred  to  at  the  trial  as 
confirmatory  of  Goodtiile  v.   Way,  the  grounds  of  the  judgment 
are  clearly  distinguishable.     That   was  an  instrument  on  an 
ao;reeraent  stamp,  reciting  that  T,  T.  from  whom  the  lessor  of 
the  plaintiff  claimed,  in  case  he  should  be  entitled  to  certain 
copyhold  premises  on  the  death  of  the  tenant  for  life>  would  im- 
mediately demise  the  same  to  the  defendant,  and  declaring  that  he 
did  thereby  agree  to  demise  and  let  the  sanie,  with  a  subsequent 
covenant  to  procure  a  licence  to  let  from  the  lord.  One  circum- 
stance that  principally  >veighed  with  the  Court  vras,  that  if 
they  construed  jt  to  be  an  absolute  demise  it  would  operate  as  a 
forfeiture  of  the  estate,  which  the  party  could  not  be  supposed 
to  intend,  and  which  he  had  paytiously  guarded' against  by  pro- 
viding that  a  licence  to  let  should  be  obtained  from  the  lord. 
Again,  such  intention  was  further  denoted  by  the  nature  of  the 
stamp;  and  besides,  the  dnly  purview  of  the  agreement  yifBS  in 
fuiuro  ;  for  it  was  uncertain  whether  the  party  would  ever  be 
in  possession  of  the  land,  which  was  the  subject  matter  of  the 
lease.     Now  here  there  is  something  for  the  word^  of  present 
demise  to  operate  upon, for  which  a  certain  rent  was  to  be  given ; 
all  thai  rests  in  contingency  was  the  additional  ground  intended 

(«)  Jni;  1 1^  736.  (*)  Protur  ▼.  Pmfiy  Bull,  N.  P.  2fi9.     . 

(c)  Jnte,  2  vol  1^. 

to 
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to  be  purchased ;  and  the  intention  of  the  parties  was  marked  hj     1793. 
the  subsequent  possession  which  was  delivered  in  pursuance  of  ■ 
these  articles.     And  the  engagement  for  the  lease  must,  ac-      J^sM 
cording  to  the  several  authorities  first  mentioned,  be  taken    ^^^J"*^ 
merely  as  an  agreement  for  further  assurance. 

Topping  and  Lambe^  conlrdj  were  stopped  by  the  Court. 

Lord  KENTON,Ch.  J. — It  is  of  great  importance  to  the  Public 
that  some  certain  rule  should  be  laid  down,  and  that  the  que»>- 
tion  should  notbefloating,  Whether  a  particular  agreement  should 
be  considered  as  a  lease,  or  merely  as  an  agreement  for  a  lease  ? 
and  this  must  depend  on  the  intention  of  the  parties,  as  it  is  to 
be  collected  from  the  whole  of  the  agreement.    The  case  cited 
from  Cro.  Car.  was  properly  decided;  there  the  words  were  *^  the 
^*  defendant  shall  have  and  enjoy,"  See.  without  any  others  to  «• 
qualify  the  expression.  Those  words  were  sufficient  to  give  the 
legal  interest ;  they  would  be  operative  wordis  in  a  bargain  and 
sale,  or  in  a  covenant  to  stand  seised  to  uses.    But  in  this  case 
there  are  other  words  to  qualify  those  ^  sliall  ^oy ;"  and  to 
restrain  their  opera tionjo  as  to  make  the  agreement  merely  exe** 
cutory.    JnCoore  v.  Clare  I  wished,  as  far  |w  I  ciHild,  to  consider 
it  as  a  lease ;  but  this  Court  were  afterwards  of  a  diilbrent  opi^ 
nion.    In  the  case  of  Barry  v.  Nugent  the  words  were  express 
and  unequivocal,  and  could  have  no  other  meaning  than  that 
given  to  them,  namely,  that  they  should  operate  as  words  of 
present  demise;  they  were  ^<  hath  set  and  doth  demise/*    There 
too  the  question  was,  Whether  or  not  they  should  operate  againet 
the  party  making  the  agreement  ?  but  they  were  positive  in  them* 
selves,  and  there  was  nothing  to  abridge  their  meaning.  But  here 
the  words  are  <^  he  shall  enjoy,  and  I  engage  to  give  him  a  lease," 
&c.  And  the  single  question  is.  What  was  the  intention  of  the 
"parties  using  those  expressions?  Was  it,  that  this  agreement 
should  confer  the  legal  interest;  or  was  it  not  in  their  con* 
templation  that  there  should  be  another  instrument  to  give  that 
legal  interest  ?  The  latter  words  clearly  shew  that  it  was  the  in* 
tention  of  the  parties  that  there  should  be  some  further  as« 
suranee.    It  was  in  JUri  at  that  time ;  and  if  a  bill  had  been 
filed  in  a  court  of  equity  for  a  specific  performance  of  the  egree" 
ment,  that  court  would  not  have  turned  the'  plaintiff  round, 
and  told  him  that  he  already  had  a  legal  and  executed  contract, 
bat  would  have  decreed  a  lease  of  the  premises  according  to  the 
agreement.  If  the  former  words  in  this  contract  had  not  been 

restrained 
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1793.     restrained  by  the  engagement  to  give  aleajse  in  future,  they 
would  have  operated  as  a  perfect  lease:  but  as  the  parties  agreed, 


agiSiut  ^^^  ^^^  ^^  give,,  and  the  other  to  receive,  a  future  lease,  I  can 
Ash.  not  conceive  that  this  was  intended  to  be  a  present  lease.  Be- 
sides,  by  another  part  of  the  agreement  the  landlord  was  to 
acquire  an  additional  piece  of  ground,  to  be  laid  to  the  mill, 
without  which  the  lease  was  not  to  be  granted ;  and  this  also 
4s  of  importance  to  shew  that  there  was  to  be  some  future  instru- 
ment to  give  a  title  to  the  plaintiff.  All  the  cases  cited  may  be 
answered  by  the  observation  that  there  were  either  express  words 
of  present  demise,  or  equivocal  words  accompanied  with  others  to 
shew  the  intention  of  the  parties  that  there  should  not  be  a  future 
lease  :  but  in  this  case  where  the  context,  in  which  I  find  the 
words  ^^  shall  enjoy,*'  imports  that  the  parties  do  not  mean 
that  they,  should  operate  as  a  present  demise,  I  think  we  should 
decide  contrary  to  the  intention  of  the  parties,  if  we  were  to 
determine  that  they  should  have  that  effect. 

AsuHURST,  J. — I  entirely  agree  to  the  position,  that  whether 
an  agreement  of  this  kind  shall  or  shall  not  be  considered  as  a 
lease  ought  to  depend  on  the  intention  of  the  parties,  which  must 
be  collected  from  the  words  of  the  agreement  and  from  collateral 
circumstances.  Where  the  words  are  de  prcesenti^  "  I  demise," 
&c.  or  an  agreement  that  ^^  the  party  shall  hold  and  enjoy,"  and 
the  party  is  immediately  put  into  possession,  the  landlord  shall 
not  afterwards  turn  him  out  of  possession,  and  say  that  it  was 
not  a  present  demise  ;  for  the  permitting  the  party  to  enter  is 
strong  evidence  to  shew  that  the  landlord  intended  to  give  a 
present  interest.  But  where  the  words  themselves  do  not  neces- 
sarily imply  it,  and  where  possession  is  not  given,  and  there  is  no 
other  act  to  manifest  such  an  intention,  then  it  is  merely  an  exe- 
cutory contract  Now  here  the  words  themselves  import  an  ex* 
ecutory  agreement ;  for  the  words  "  shall  enjoy"  are  followed 
by  ^^  I  engage  to  give  him  a  lease,'"  and  ^^  I  will  purchase,  &c.  to 
<^  be  laid"  to  the.  rest,  &c.  And  the  smallness  of  the  quantity  of 
land  to  be  purchased  and  added  to  the  rest  cannot  vary  the  case ; 
because  the  whole  depends,  not  on  what  was  granted  at  the  time, 
but  on  what  was  to  be  granted  afterwards.  Besides,  the  rent  is 
agreed  upon  at  aU  events;  if  this  were  construed  to  be  a  leasee 
the  landlord  would  have  a  right  to  distrain  for  the  whole  rent, 
although  the  addition  were  not  afterwards  made  by  the  purchase, 
Md  the  only  remedy  left  to  the  tenanl  would  be  by  an  action 
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at  law  or  a  bill  in  eqaity.    It  is  observable  also  that  the  ag^ee-     1793. 

ment  was  made  in  March  1783,  and  it  was  not  to  take  effect  — ; 

until  WMtsuniide  1784.    The  meaning  of  the  parties,  therefore,    ,  PjJ^ 
clearly  was  that  some  further  act  was  to  be  done  to  give  the     ^■■- 
plaintiflTa  legal  title,  and  that  even  this  was  to  depend  on  ano- 
ther act  at  that  time  uncertain,  namely,  the  purchase  of  the 
additional  ground  by  the  landlord. 

GaosE,  J. — The  question  arises  on  thp  intention  of  the  par- 
ties, whether  this  agreement  was  or  was  not  to  convey  a  present 
interest  to  the  plaintiff;  and  on  that  intention  I  ground  my  opi- 
nion. Now,  considering  the  parties,  the  place  as  it  existed  at 
the  time  of  the  agreement,  and  as  it  was  to  exist  afterwards,  the 
dates,  and  the  quantum  of  the  rent,  I  4o  not  think*  that  it  was 
intended  to  give  a  present  interest.  In  March  1783  the  parties 
met,  and  they  agreed  that  a  year  afterwards  the  plaintiff  should 
have  a  lease  of  certain  premises,  therein  specified,  at  the  rent  of 
110/.  and  another  piece  of  land,  if  the  landlord  could  purchase 
it,  and  other  things  were  to  be  done  between  that  time  and  the 
time  when  the  lease  waa  to  be  granted ;  for  though  it  is  not  ex- 
pressly mentioned  that  those  things  were  to  be  done  before  the 
lease  was  to  be  granted,  I  conceive  that  it  is  the  true  construc- 
tion of  the  agreement ;  for  until  that  time  the  premises  to  be  oc- 
cupied, and  the  sums  to  be  paid  by  the  plaintiff,  were  tincertaio. 
The  whole  was  then  conditional,  and  the  lease  was  afterwards  to 
be  drawn  in  this  or  that  form  according  to  future  circumstances. 
The  true  exposition  of  the  agreement,  and  of  the  intention  of 
the  parties,  seems  to  be  that  this  should  not  operate  as  a  present 
demise,  but  that  there  should  be  a  lease  in  future. 

Judgment  of  nonsuit  to  be  entered,  (a) 


The  KixG  a£fat;ts<  Bemnant.  Mondsjf^ 

^  FtbAlih 

fTVlE  defendant  having  been  committed  for  that  ^^  wiih  Tbede- 
JL    ^^  force  and  arms  he  made  an  assault  on  the  prosecutor,  n^o^ 
^^  with  intent  feloniously  to  steal,  take,  and  carry  away  from  ^{|^1^ 
the  person,  &c.,"  '  !»;;°J 

**  force  and 
**  ama  made  an  aMault  on  the  prosecntor,  with  iotent  felonloosly  (o  ileal,  takr,  and  carry  awa]r 
*^  tnm  tbe penoo,  &c.*'  was  bailed,  because  he  was  not  chaiiged  with  any  offence  within  the  statute 
7  G.  2.  c  91.,  which  enacts  that  if  any  person  shall  *•*•  make  an  assauU  with  an  oiliensiYe  weapon, 
^  or  by  menaces,  or  in  a  forcible  manner  demand  money,  &c.  frpa  ftpy  other  person,  with  a  lelo- 
"*  iuo«inteiUtorobsachpenon,heibaUbecaUtyof  fetony." 

Lane 
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1793.         ttane  moved  to  di8char|re  him  on  bail,  becauf^e  the  commit 
^^  ^^^     ment  did  not  specify  any  offence  within  the  stat,  7  Gro.2.  c.21., 
a^ihiti     on  which  ht*  wax  committed*    That  statute  enacts  that  ^  if  any 
**  per9on  shall  with  any  offensive  weapon  or  instrument  anlaw- 
'^  fully  and  maliciously  assault,  or  shall  by  menaces  or  in  or  by 
"  any  forcible  or  violent  manner  demand  any  money,  poods,  or 
^^  chattels,  of  or  from  any  other  person,  with  a  felonious  intent 
<<  to  rob  or  commit  robbery  upon  such  person,  then  such  person 
^^  so  offending^,  being  thereof  lawfully  convicted,  shall  be  and  be 
<<  adjudged  guilty  of  felony."     He  said  that  the  defendant  was 
neither  charged  with  having  made  an  assault  with  an  offensive 
weapon,  or  with  having  by  menaces  or  in  a  violent  manner  de- 
manded money^  &c.  of  the  prosecutor,  which  are  the  offences 
mentioned  in  this  act ;  and  that  the  latter  part  of  the  commit* 
ment  was  also  objectionable  in  not  charging  the  defendant  with 
a  felonious  intent  to  rob^  but  merely  with  an  intent  feloniously 
to  stecdj  take^  and  carry  awaj/j&c.    And  he  cited  the  case  of  The 
King  v.  Judd{a\  where  the  defendant,  who  had  been  committed 
under  the  Black  Act,  was  bailed,  because  the  commitment  did 
not  pursue  the  terms  of  the  statute :  by  that  act  (b)  it  is  made 
felony  to  set  fire  maliciously  to  any  cocky  mow^  or  stack  ofcorny 
and  the  defendant  was  charged  with  setting  fire  to  a  parcel  of 
corn,  which  the  Court  thought  too  indefinite  a  term. 

The  Court  at  first  were  inclined  not  to  bail  the  defendant, 
saying  that  a  commitment  need  not  be  drawn  with  the  same 
precision  as  an  indictment.    But  on  the  next  day  they  ei:dered 

The  defendant  to  be  1»^led. 

(a)  Jntt,  2  «»{.  255.  (»)  9  Geo.  1.  c.  22. 


^iKi^t  Baddelet  against  Adams. 

Bail  above  /^N  a  rule  to  set  aside  the  proceedings  on  the  bail-bond,  the 
iS*on^  Stel  ^^  only  question  was,  Whether  bail  above  could  be  put  in 
nonjurtdi'    ^jj  ^  j{^g  non  juridicuSj  the  2d  of  February  9 

Shepherd^  in  support  of  the  rule,  contended  that  this  was  an 
irregularity,  for  that  such  a  day  must  be  considered  as  a  Sunday, 
on  which  no  business  is  done ;  and  that,  as  formerly  bail  were 
put  in  sedente  curid^  this  step  could  not  now  be  taken  on  a  day 
when  the  Court  did  not  sit. 

ErskinCy 
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Erskine^  contrAy  relied  on  the  practice  of  the  Court,  which     1793. 
had  sanctioned  this  proceeding;  and  the  Master  (on  a  reference  — ■ 
io  bim)  certified  that  the  practice  was  as  had  been  stated  by  the  ^^^^ 
counne]  agrainst  the  rule.  Aoxaii. 

The  Court  desired  that  it  mi(|^bt  stand  over  till  the  next  day ; 
when 

AsHHuniiT,  J.  said,  that  on  inquiry  it  appeared  that  the  prac- 
tice of  *the  Court  of  Common  Pleas  agreed  with  that  which  the 
Master  had  certified  to  be  the  practice  here;  and  added,  that  a 
dies  nonjuridicus  was  considered  as  a  day.  for  such  business  as  is 
<raii6acted  at  the  judges'  chambers.    And  accordingly 

The  rule  was  discharged. 


THE  END   OF   HILARY  TXRM. 


In  this  Term  several  Promotions  and  Alterations  took  Place 
on  the  Bench  and  at  the  Bar. 

The  Right  Homourable  Alexander  Lor4  Loughborough^  Lord  Chief 
Justice  of  the  Common  Pleasj  was  appointed  Lord  High  Chan- 
cellor of  Great  Britain. 

The  Right  Honourable  Sir  James  Eyre,  Knight,  Lord  Chief  Baron 
of  the  Exchequer,  was  appointed  Lord  Chief  Justice  of  the 
Court  of  CommoD  Pleas. 

The  Right  Honourable  Sir  Archibald  Macdonaldj  Knight,  bis 
Majesty's  Attorney-General,  was  appointed  Lord  Chief  Baron 
of  the  Court  of  Exchequer. 

Sir  John  Scott^  Knight,  his  Majesty's  Solicitor-General,  was  ap- 
pointed Attorney-General. 

John  Miffordj  Esq.  was  appointed  Solicitor-General  to  his  Majesty, 
and  Knighted. 

Mr.  Serjeant  Rooke  was  made  King's  Serjeant. 

Robert  Graham^  Esq.  of  the  Inner  Temple,  Sylx>ester  Douglas j  Esq. 
of  Lincoln's  Inn,  TTtomas  Ptumer^  Esq.  of  Lincoln's  Inn,  and 
William  Garrow^  Esq.  of  Lincoln's  Inn,  were  made  King's 
Counsel ;  and  Patents  of  Precedence  were  granted  to  William 
Granty  Esq.  of  Liivcoln's  Inn,  and  to  John  Anstruther,  Esq.  of 
Lincoln's  Inn,  the  former  to  take  rank  next  after  Mr.  Graham, 
and  the  latter  after  Mr.  Plumer, 

Robert  Graham^  Esq.  was  appointed  Attorney-General,  and  John 
Amtruther^  Esq.  Solicitor-General,  to  his  Royal  Highness  the 
Prince  of  Wales. 


CASES 

ARGUED  AND  DETERMINED  1793. 


IX  THE 


Court  of  KING'S  BENCH, 


IN 


Easter  Term, 

Id  the  Thirty-third  Year  of  the  Reigo  of  George  III. 


B 


Waouorne  against  Fiblds.  ^JSSni?' 

URRO  UGH  moved  to  set  aside  the  proceedings  in  this  Abnimay 
cause  for  irregularity,  the  bill  having  been  filed  against  the  ^ll^u 
defendant,  an  attorney,  in  the  vacation,  which  he  contended  JjJ^™*^*" 
could  only  be  done  in  one  instance,  namely,  where  it  was  neces-  tioa. 
saiy  to  commence  a  suit  within  a  given  time  in  order  to  save  the 
statute  of  Limitations,  which  was  not  the  case  here.     He  stated   . 
that  in  Comerfordy.  Price  (a),  and  Lane  v.  Wheat  (6),  the  single 
case  of  filing  a  bill  against  an  attorney  in  the  vacation  to  save 
the  statute  of  Limitations  was  considered  by  the  Court  as  an  ex- 
ception  to  the  general  rule.     That,  according  to  the  received 
practice,  this  could  not  be  done  in  other  cases ;  and  that,  if  it 
were  permitted  in  this  instance  for  the  first  time,  the  defendant, 
who  had  since  the  filing  of  the  bill  tendered  the  plaintiff's  de- 
mand, and  who  relied  on  that  practice,  would  be  damnified  by 
an  ex  post  facto  rule. 

Lord  Ke;nton,  Ch.  J. — It  is  admitted  that  in  one  instance  a 
bill  may  be  filed  against  an  attorney  in  the  vacation :  and  if  there 
be.no  incongruity  on  the  record  in  that  case,  (and  the  reason  of 

(a)  Doufi.  312.  Sd.  ed.  (h)  Ih.  313.  p.  M. 

jBlin^ 
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filing  it  at  such  a  time  doefl  not  appear  on  the  record,)  there  will 
be  none  in  the  present.  I  do  not  underRtand  that  the  instance  al' 
luded  to  has  been  considered  as  an  ezceptiofi  to  a  general  role. 
In  this  case  certain  expences  have  been  incurred  by  the  plaintiff 
in  suing  for  a  just  demand ;  and  the  queetion  is.  Whether  the 
defendant,  who  did  not  use  due  diligence  in  tenderini^  the  amount 
of  the  debt  before  the  filing  of  the  bill,  shall  now  be  permitted 
to  set  aside  all  the  proceedings,  merely  to  give  him  an  opportu- 
nity of  pleading  a  tender?  I  think  not.  And  the  only  conse- 
quence of  our  refusing  to  grant  thi^  application  will  be  to  put  at- 
'  tornies  into  the  same  situation  with  all  other  defendants,  who 
may  be  sued  in  the  vacation. 

Bdller,  J. — The  defendant  wishes  us  to  consider  that  what 
the  Court  thought  in  Lane  v.  Wheat  might  be  done  in  that  cai^e 
wa^  an  exception  to  a  general  rule :  but  that  was  not  so  consi- 
dered by  the  Court,  though  that  happened  to  be  the  case  of  a 
plaintiff,  who  filed  his  bill  in  the  vacation  in  order  to  prevent  the 
statute  of  Limitations  barring  his  demand. 

Rule  refused  (o). 

(a)  Vide  DodswoHhv,  Bowtn^  pwt.  3:25. 
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Burton  against  Hinoe. 

IN  trespass  for  breaking  and  entering  the  plaintiff's  close. 
which  was  formerly  parcel  of  the  waste  of  Kingston,  the 
defendant  justified  under  a  right  of  common  :  'Plie  replication 
alleged  an  approvement  under  the  statute  of  JUIerfott ;  and  the 
issue  was  on  the  sufficiency  of  common.  The  plnintilTclainied 
the  close  in  question  under  the  corporation  of  Kingston  upon 
Thames^  who  being  lords  of  the  manor  had  inclosed  it  out 
of  certain  waste  land  in  which  the  defendant  and  others  had  a 
right  of  common  ;  reserving  a  rent  to  the  corporation.  The 
question  between  the  parties  was,  Whether  there  was  sulBcicrit 
common  left?  To  prove  which  the  plaintiff  offered  to  call  cer- 
tain freemen  of  the  corporation  ;  but  Gould^  J.  before  whom 
the  cause  was  tried  at  the  last  assizes  for  KingsloUj  being  o( 
opinicn  that  they  could  not  be  received  as  witnesses  on  the 
ground  of  interest,  the  plaintiff  submitted  to  be  nonsuited. 

Hond^  Seijt.  now  moved  to  set  abide  the  nonsuit,  because, 
first,  the  freemen  had  no  interest  at  all,  the  rent  being 
reserved  to  the  mayor  and  bailiffs  of  the  corporation ;  and 
the  freciren  not  having  the  disposition  of  the  corporate  funds. 

Secondly, 


agatnai 
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Secondly,  the  interest  was  too  minute  to  operate  as  an  objection     1793. 
to  their  testimony.     But 

Per  Curianu-^The  rent  must  be  reserved  for  the  use  of  the 
corporation ;  and  therefore  the  objection  must  prevail,  how- 
ever small  the  interest  may  be  in  reality. 

Rule  refused  (a). 

(a)  ride  BulL  N.  P.  «90. 


Parker  against  Patrick.  ^  Monday^ 

ON  the  trial  of  this  action  of  trover  for  goods  at  the  last  ir^oods  be 
Sittings,  it  appeared  that  the  goods  in  question  had  been  frotA^ji.  by 
obtained  from  the  defendant  by  false  pretences,  and  afterwards  p^^JVdto 
paivned  to  the  plaintiff  for  a  valuable  consideration,  without  i^  .^itbout 

•         i»i<.i*         «  !••  «  ..r  notice,  and 

noticeof  the  fraud;  that  the  person  obtaining  them  had  been  >#. prose- 
convicted  by  the  defendant^  on  which  the  latter  got  possession  oS/nd^to 
of  the  goods  again ;  and  now  this  action  was  brought  by  the  nnd^etpSs- 
plaintiff,  the  pawnbroker,  to  recover  them  from  the  defendant.  V^^^?^ 
The  defendant's  counsel  pressed  for  a  nonsuit,  contending  that  B,  ma;^  * 
the  question  must  be  considered  to  be  the  same  as  if  the  goods  uS^ver'^for 
had.been  feloniously  stolen  from  the  defendant ;  and  that  the  fi^'urAii. 
plaintiff,  who  derived  title  through  a  fraud,  though  he  himself  ^/^-^fis.] 

were  innocent  of  the  fraud,  was  dot  entitled  to  recover  against  ^Ua*^^  /, 

the  defendant,    who  was  the  true  owner:  but  Lord  Kenj/on  .      ^   . 
thought  that  it  was  not  like  the  case  of  felony,  and  the  plaintiff//,  ./^  ^<  <^  c  'y^.- 
obtained  a  verdict.  -     r]    .    ; 

Coffip/eand  Baijky  now  renewed  the  same  objection  ina  motion 
to  enter  a  nonsuit;  urging  that  inthis  respect  there  was  no  dif-  . 
ference between  theobtaiiiingofgoods  by  fraud  or  felony,  for  that 
the  reasons  given  in  the  latter  case  were  equally  applicable  to  the 
former.  In  a  case  in  \^  Ed.  4.  9.  recognised  in  KtL  81,  82, 
where  one  bargained  with  another  to  carry  some  packs  of  goods 
io Southampton y  and  delii'ered  the  goods  to  the  carrier,  who  car- 
ried them  to  another  place,  and  there  opened  the  packs,  and  toojk 
the  goods,  and  d»isposed  of  them  to  h\^  own  use,  it  »vas  held  to  be 
felony,  "  because  his  subsequent  act  of  carrying  the  goods  to 
"  another  plage,  and  there  opening  them,  and  disposing  of  them 
*^  to  his  own  use,  declared  that  his  intent  originally  was  not 
^  to  take  the  goods  upon  the  agreement  and  contract  of  the  party, 
"  bat  only  with  a  design  of  stealing  them."  According  to  which 

doctrine 
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doctrine  the  subscqaent  acts  of  the  person  who  obtained  these 
goods  upon  false  pretences  shewed  that  he  did  not  take  them 
upon  the  contract  with  the  defendant,  but  by  fraud;  and  con- 
sequently he  could  not  make  a  title  of  them  to  the  plaintiff.  But 
Per  Curiam. — This  is  distinguishable  from  the  case  offelony; 
for  there  by  a  positive  statute  (a)  the  owner,  in  case  he  prose- 
cutes the  offender  to  conviction,  is  entitled  to  restitution :  but 
(hat  does  not  extend  to  this  case,  where  the  goods  were  obtained 
from  the  defendant  by  a  fraud. 

Rule  refused. 

(a)  21  Hen.  8.  c.  11.    FideBorwoodr.  SmUkyOnUy^voLISfK 
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Mackenzie  against  Banks. 

TtllS  was  an  action  on  the  defendant's  undertaking  to  pay 
the  debt  of  his  mother,  who  was  in  trade.  The  debt  arose 
in  the  course  of  her  business,  which  the  defendant  assisted  her 
in  carrying  on,  though  without  any  share  in  it.  The  evidence 
of  the  undertaking  was  a  letter  written  by  the  defendant  to  the 
plaintiff.  And  the  question  was,  Whether  it  ought  to  have 
been  stamped,  as  all  agreements  in  writing  are  required  to  be 
by  the  23  Geo.  3.  c.  58.  "  whether  the  writing  be  only  evidence 
^^  of  the  contract,  or  obligatory  upon  the  parties  from  its  beinj; 
^^  a  written  instrument  ;^  or  whether  this  letter  came  within 
the  exception  of  the  32  Geo.  3.  c.  51.  s.  1.  by  which  it  is  pro- 
vided that  the  first  mentioned  act  ^^  shall  not  extend  to  make 
^^  liable  to  the  said  stamp  duty  any  letter  passing  by  the  post 
"  between  merchants  or  other  persons  carrying  on  trade  or  com' 
^^  merce  in  this  kingdom^  residing  at  fifty  miles  distance  from 
^^  each  other.''  The  letter  bad  been  received  in  evidence  un- 
stamped by  Jjord  Kenyan  at  the  last  sittings  at  GuUdkally  when 
the  plaintiff  obtained  a  verdict. 

Erskine  now  moved  to  set  aside  the  verdict,  on  the  ground  that 
the  letter  did  not  fall  within  the  terms  of  the  exception  in  the 
latter  statute.  The  defendant  was  neither  a  merchant  or  trader ; 
he  had  no  concern  in  his  mother's  business.  The  letter  was 
not  written  by  him  as  agent  for  his  mother,  in  which  case  per- 
haps the  exception  might  have  extended  to  him,  but  in  his  own 
individual  character  to  pay  the  debt  of  another.  His  promise 
therefore  was  like  that  of  any  other  indiflerent  person.  Tbe 
liOgislature  oi^ly  intended  to  protect  persons  whose  ordinary 
2  basiiies^ 
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business  led  them  to  write  to  each  other  in  the  course  of  their      179S. 
own  particular  callings.    A  person,  who  was  not  a  trader,  al-  ■ 
though  he  wrote  a  letter  concerning  'soihe  trading  contract,.    %aiai 
would  not  be  within  the  words  or  meaning  of  the  exemption.         gf^^ 

Per  Curiam. — It  appears  in  evidence  thatthe  defendant  did 
carry  on  the  business  for  bis  mother,  and  that  this  debt  arose  in 
the  r^ular  course  of  the  trade.  And  therefore  any  letter  written 
by  him  on  account  of  that  very  trade,  whereby  he  bound  him- 
self to  another  tradesman,  may  fairlj  be  construed  to  fall  within 
the  letter  and  spirit  of  the  act;  which  meant  that  tjie  corres- 
pondence  of  merchants  and  tradesmen  at  a  distance  from  each 
other,  on  the  faith  of  which  they  had  considerable  dealings, 
ihould  not  be  fettered  with  stamps. 

Hule  refused. 


GooDRiOHT  on  the  Demise  of  Burton  against  Right.       Tue$da^t 
In  Error.  Jprii^J. 

IN  this  ejectment  the  lessor  of  the  plaintiiT claimed  as  next  in  T^*^*"  ^^ 
remainder  afker  a  tenant  in  tail  (Sarah  Williams)  who  had  mak^ate* 
suffered  a  recovery  in  her  lifetime ;  and  the  only  question  now  ^^j^  be 
(a)  made  was  on  the  validity  of  that  recovery ;  as  to  which  the  "J{ed*tui 
fects  in  the  special  verdict  were  shortly  these ;  that  on  the  19th  ■^"'j,*,^*',7'" 
and  20ih  of  November  1778  the  deeds,  making  the  tenant  to  the  the  wrtof 
pnecipe,  were  dated;  that  the  recovery  wassuffered  in  Michaelmas  lecovery 
term  in  the  aftme  year;  and  that  the  writ  of  seisin  was  awarded,  by^th^TT* 
tested  the  6th  of  November ,  to  which  the  sheriff  r<r/i/rwed  that  he  ^'^""i^^ 
had  delivered  seisin  on  the  lOthof  jVbreiwfc^r  1778.  The  Court  of  bcexccuud 
Common  Pleas,  where  this  action  was  brought,  gave  judgment  in  which*" 
for  ihe  defendant,  to  reverse  which  a  writ  of  error  was  brought  cove'ry  is 
Gibbij  for  the  plaintiff  in  error,  objected  to  the  validity  of  the  ?}5^.J]^' 
recovery,  because  the  writ  of  seisin  was  executed  before  the  deeds  oSS.} 
making  the  tenant  to  the  praecipe,  as  it  appeared  on  the  sheriff*s 
return  to  that  writ.     It  could  not  have  been  contended  by  the 
defendant,  that,  if  the  verdict  had  found,  as  a  fact,  that  the  writ 
of  seisin  was  executed  on  the  10th  of  November^  prior  to  the  day 
when  the  deeds  to  make  the  tenant  to  the  praecipe  were  executed,.. 


(a)  In  the  Court  of  Common  Pleas  another  qac^tion  was  discussed,  Whether  or 
not  5.  fViittamM  were  tenant  in  Uil  ?  but  that  point  was  abandoned  here ;  and  the 
roonjsel  for  the  plaintiff  in  error  admitted  her  to  have  had  such  an  estate.  See  the 
report  of  this  case  in  the  Common  l^easin  ^H.Bl,  R^p.  46.;  where  the  verdict  is 
alio  set  forth. 

Vol.  V.  N  the 
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1793.     the  recovery  would  ha? e  been  good ;  because  by  the  conunon  law 
"  ■  those  deeds  moet  have  been  executed  before  the  return  of  the 

d.*^K^*jToJ  swinmoneafi  (the  judgment  referring  to  that);  and  the  ftafute 
againu     14  Geo.  2.  c.  20.  only  provides  for  the  case  of  the  writ  of  seisin 
lo  Error,    being  awarded  before  the  date  of  those  deeds.    But  the  day  of 
tlie  execution  of  the  writ  of  seisin  not  being  found  as  a  fact,  it 
muAt  be  taken  from  the  sheriff's  return.     First,  in  all  cases  the 
day  mentioned  in  the  return  is  material ;  but,  secondly,  if  not, 
it  is  rendered  material  here  by  the  other  facts  stated  in  this  spe- 
cial verdict ;  and  the  defendant's  case  is  defective  without  it. 
First,  it  is  material  in  all  cases,  because  the  recoveror  has  no  estate 
in  him  until  the  writ  of  neisin  is  executed.     Piggot  on  Reco- 
veries, 153 ;  and  the  case  there  cited  from  7  H.  4. 17.  JB.  Lewh^ 
d.  Earl  of  Derby,  v.  miham,  2  Sir.  1 185 ;  and  1  PTils.  48;  and 
Shelley\  case,  first  point,  1  Rep.  92.   The  execution  of  the  writ 
of  seisin  gives  effect  to  the  recovery ;  and  therefore  the  recovery 
is  valid,  though  the  writ  be  not  returned.  Fuf7COod*scBaey  4  Bep- 
67;  and  Ifoe^R  case,  5  I{ep»  90.  And  all  the  cases  and  precedents 
state  the  issuing  and  the  execution  of  the  writ,  which  is  strongto 
shew  the  necessity  of  stating  that  fact  upon  the  record.    But, 
secondly,  if  it  be  not  tiecessary  in  a// cases,  the  particular  circam- 
stances  of  this  case  render  it  material  here.     The  recovery  is 
clearly  bad  at  common  law,  because  the  deeds,  making  the  tenant 
to  the  praecipe,  were  executed  after  the  judgment.   Neither  is  it 
good  under  the  stat.  14  Geo.  2.  e.  20.    The  fifth  section  of  that 
act  recites  that  doubts  had  arisen  whether  recoveries  were  effec- 
tual when  the  deeds  making  the  tenants  to  writs  were  not  exe- 
cuted until  after  judgment  given  in  such  recoveries,  and  the  writ 
of  seisin  awarded ;  and  then  the  sixth  section  enacts  that  reco- 
veries shall  be  deemed  good  and  valid,  notwithstanding  the  deed 
making  the  tenant  to  such  writ  be  executed  after  the  judgment 
given,  and  the  award  of  the  writ  of  seisin,  provided  the  same  be 
executed  before  the  end  of  the  term  in  which  the  recovery  is 
suffered.  The  statute  first  states  the  particular  cases  to  which  it 
was  necessary  to  apply  the  remedy,  and  then  gives  that  remedy 
in  those  cases  only :  but  the  specifying  of  those  cases  shews  that 
the  Legislature  did  not  mean  to  extend  the  same  remedy  toother 
cnses  not  there  enumerated,  and  the  inconveniences  of  which 
were  not  there  recited  ;  and  if  it  had  been  intended  that  the  act 
should  extend  to  this  case,  the  whole  might  have  been  efiected  by 
one  short  clau<;e,  saying  that  the  recovery  should  be  good^  not- 
M'ithstanding  the  deed,  &c.  was  executed  after  the  execution  of 
.3  the 
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the  writ  of  sei^Jin,  provided  the  deed  were  executed  in  the  same      1793. 
term.    But  whatever  may  be  supposed  to  have  been  the  inten-  ' 
tion  of  the  framers  of  this  statute,  the  legal  intention  can  only  (L°*bi!rtoiI 
he  collected  from  the  words  used.     This  case  is  not  provided     ^/^^ 
for  by  the  statute ;  it  is  casus  omissus  /  and  the  lessor  of  the    In  Error* 
plaintiff  i«  entitled  to  take  advantage  of  it.     The  defendant,  in 
order  to  entitle  himself  to  judgment,  must  shew  the  execution 
of  (he  writ  of  seisin,  since  his  title  is  only  complete  from  that 
time.    Thus  in  this  particular  ca*^  that  day  is  material  here  * 
and  if  it  be  not  taken  from  the  sheriff's  return^  his  title  is  in- 
complete, the  execution  not  beins^  mentioned  elsewhere.     It 
may  be  admitted  that  the  whole  of  a  recovery  is  a  mere  raattef 
of  form :  but  it  has  always  been  held  by  the  courts  that  those 
forms  must  be  complied  with.  Any  objection,  which  would  have 
held  in  the  case  of  a  real  recovery,  must  equally  prevail  in  a 
common  recovery,  and  render  it  ineffectual.      In  Stcnnn  v. 
Broome. (a)j  Lord  hfansfield  s^id — "  Though  corampn  recove* 
"  riesare  now  considered  as  common  as^^urances,  yet  they  must 
**  be  conducted  and  completed  according  to  certain  ceremonies 
"  and  solemnities,  which  bear  analogy  to  the  proceedings  in  real 
'^  actions ;  and  the  want  of  such  necessary  ceremonies  and  solem* 
"  nities  invalidates  a  common  recovery  as  much  as  the  want  of 
^}  a  third  witness  invalidates  a  will  of  lands.*'    And  in  that  case 
the  recovery  was  adjudged  to  be  invalid,  because  the  writ  of 
summons  was  returned  on  a  Sunday/. 

Lord  Ken  YON,  Ch.  J. — No  sooner  had  the  statute  Dc  donis 
pa&sed,  at  the  instance  of  the  great  men  in  the  kingdom,  which 
was  framed  in  order  to  render  their  estates  unalienable,  than  the 
spirit  of  the  country  wished  to  apply  a  remedy  to  that  which 
tended  to  despotism,  and  the  good  sense  of  the  judges  at  that 
time  coinciding  with  the  wishes  of  the  people,  the  great  operation 
of  the  statute  De  donis  was  destroyed  by  the  revival  of  common 
recoveries.  This  was  found  so  beneficial  that  it  has  been  the 
endeavour  of  all  succeeding. ages  to  facilitate  that  mode  of  con- 
veyance ;  care,  however,  being  taken  that  the  forms  prescribed 
are  complied  with.  Lord  Derby s  case,  which  has  been  cited, 
has  always  been  considered  as  a  strange  case;  and  the  judges  of 
succeeding  times  have  been  astonished  that  no  application  was 
made  to  the  Court  of  Common  Pleas  to  rectify  the  defect  in  that 
recovery,  according  to  the  usual  practice  of  that  court.  There 
the  objection  was,  that  there  was  no  writ  of  seisin,  which  (it  is 
{a)  3  Burr.  1596 }  and  1  BI.  Rep.  49  ^  and  526.    S.  C 

N  8  ^ell 
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1793.     well  known)  is  never  in  fiict  executed.    But  to  remedy  some  io« 
conveniences  attending  the  omissions  of  forms  in  suffering  cotn* 


d.^uRTOR  ^^^  recoveries,  the  statute  14  Geo.  2.  c.  80.  was  passed.   And, 
%6iiT      ^^^^  reading  the  clauses  of  that  act,  it  seems  ettremely  difficult 

la  Error,    even  to  conceive  a  doubt ;  for  it  enacts  that  •*  erery  recovery 
^*  already  suiTeredy  or  hereafter  to  be  suffered,  (operating  with 
*^  a  retrospect  as  well  as  prospectively,)  shall  be- deemed  good 
*'  and  valid  to  all  intents  and  purposes,  notwithstanding  the  fine, 
**  or  deed,  making  the  tenant  to  such  writ,  shall  be  levied  or  exe- 
.  ^  cuted  after  the  time  of  the  judgment  given  in  such  recovery, 
'^  and  the  award  of  the  writ  of  seisin  as  aforesaid,  provided  the 
^  same  appear  to  be  levied  or  executed  before  the  end  of  the 
•    ^^  term  in  which  such  recovery  was  suffered.**    The  sense  of  that 
clause  is,  that  the  recovery  shall  be  valid,  provided  the  deed 
making  the  tenant  to  the  praecipe  be  executed  before  the  end  of 
the  term  in  which  the  recovery  is  suffered ;  and  it  appears  on  this 
verdict  that  the  deeds  making  the  tenant  to  the  precipe  were 
executed  within  that  term.    And  though  the  statute,  in  enume- 
rating some  of  the  defects  for  which  a  remedy  was  to*  be  applied, 
does  not  mention  this  particular  defect,  it  has  always  been  under- 
stood  that  the  act  was  intended  to  remedy  every  defect  of  this  kind, 
provided  that,  which  is  there  made  a  condition,  be  complied  with, 
namely,  the  making  of  the  tenant  to  the  precipe  before  the  end  of 
the  term  in  which  the  recovery  is  suffered ;  and  I  think  we  should 
•not  satisfy  the  words  of  the  statute  by  any  other  construction. 

AsiiuuRST,  J. — The  public  policy  of  this  kingdom  havingre* 
quired  that  it  should  not  be  in  the  power  of  any  individual  to 
make  his  estate  unalienable,  common  recoveries  were  encouraged 
as  a  mode  of  guarding  against  the  evil ;  and  in  order  to  facilitate 
the  destruction  of  estates  tail  by  that  mode  of  conveyance,  the 
statute  of  the  14  Geo.  S.  c.  SO.  was  passed.  That  act  rou&t  be 
considered  as  a  remedial  law,  and  therefore  it  ought  to  receive 
the  most  liberal  construction.  The  words  at  the  end  of  the  clause, 
<^  provided  the  deed  be  executed  before  the  end  of  the  tern,  ia 
<<  which  such  recover}*  is  suffered,'*  shew  that  the  Legislature 
meant  that  no  advantage  should  be  taken  of  the  execution  ofthe 
deed  to  make  the  tenant  to  the  praecipe  being  subsequent  to  any 
pai-t  ofthe  proceedings,  provided  it  were  executed  before  theend 
ofthe  same  term.  It  has  been  contended,  however,  that  those 
words  are  not  to  be  taken  in  their  general  sense,  but  must  be  re- 
strained so  as  to  operate  only  on  those  two  cases,  the  inconveni* 
euces  of  which  are  recited  in  the  former  section^  and  that,  because 

the 
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file  statute  only  mentions  two  particular  cases,  the  remedy  sball     1793. 
Dot  be  extended  to  others  not  particularly  enumerated :  but,  as 


ibia  18  a  remedial  law,  the  general  words,  giving  the  remedy,  a.  Buiifojr 


ilUBT. 


most  not  be  restrained  by  the  words  gf  the  preamble,  but     ^^ 
ought  to  be  extended  to  all  cases  where  the  inconvenience  is    ^  £nor. 
the  same. 

BuLLER,  J. — It  is  admitted  that  all  the  parts  of  the  recovery 
•re  mere  matters  of  form  :  but  it  is  said  that  the  date  of  the  10th 
ot November  is  conclusive  on  the  Court,  and  that  we  must  under- 
stand  that  the  writ  of  seisin  was  actually  executed  on  that  day, 
when  we  all  know  that  it  is  never  ^ecuted  at  all.  The  question 
arises  on  the  statute  14  Geo,  S.  r.  SO. ;  the  words  of  the  enactipff 
clause  of  which,  itjs  contended,  must  be  confined  by  those  in  the 
preamble.  But  the  preamble  only  states  the  cases  that  had  be- 
fore eyisted  in  point  of  fact,  and  in  which  the  intention  pf  the 
parties  to  suffer  the  recoveries  had  been  defeated,  namely,  where 
the  deed  making  the  tenant  to  the  praecipe  had  been  executed 
aAer  the  judgment,  and  after  the  award  of  the  writ  of  seisin,  and 
the  Legislature  said  that  neither  of  those  defects  should  be  any 
objection  to  the  validity  of  any  recovery ;  and  instead  pf  saying 
that  they  only  granted  relief  in  those  cases,  they  said  they  relieved 
in  all  cases,  provided  that  the  deeds  were  executed  in  the  term  in 
which  the  refovery  was  suffered  ;  bef^use  they  considered  reco- 
veries to  he  mere  matters  of  form,  (as  indeed  they  have  always 
been  considered,)  and  because  all  the  different  parts  of  the  reco« 
very  are  tp  be  taken  as  one  entire  transaction. 

GaosB,  J. —  I  consider  this  as  a  remedial  law ;  and  therefor^ 
]  think  that  theCourts  ought  to  lend  their  assistance  in  giving  full 
efiecttp  it.  The  Legislature  meant  to  relieve  in  all  cases  where 
the  acts  to  be  done  were  completed  within  the  same  term.  I  am 
of  opinion  that  this  case  comes  within  the  act  of  parliament ; 
wd  that  the  judgment  of  the  Court  of  Common  Pleas  ought  to 
|)e  affirmed. 

Judgment  affirmed* 
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BoNKELL  against  Beightov  and  Another. 


il^n      npO  trespass  for  taking  the  plaintiff's  goods  the  defendants 
actjcayethe    X    justified  the  granting  of  a  warrant  of  distress  as  com* 
enpower     niissioners  of  the  Duffield  Inclosure  Act  (S6  Geo.  3.))  for  non- 
anrmake     payment  of  the  plaintiff's  share  of  the  assessment  on  him  as  a 
anddVwr^ed  proprietor.  The  plea  stated  that  by  that  act  the  commissioners 
that  the  ex-  were  authorised  and  required  to  set  out  such  public  carriage 
makinfrand  roads  in  andover  the  lands  intended  to  be  divided  and  inclosed 
thoM^ro^ds  as  ^^^y  should  think  necessary  and  proper,  &c.  That,  after  the 
andaiiother  g^jd  roads  should  havo  been  set  out,  the  commissioners  were 
should  be     impowered  to  appoint  some  proper  person  to  be  surveyor,  &c. 
proprieion   who  should  cause  the  same  to  be  put  in  good  and  sufficient  re- 
propo!^*''     pair,  and  should  be  allowed  such  salary  for  his  trouble  therein 
»crrta?Ded  ^^  *'^®  Commissioners  should  direct,  which  salary,  and  also  the 
by^ the  com-  expences  (over  and  above  the  statute  duty)  of  forming  tbesaid 
inonei^e-     roads,  and  putting  the  same  in  good  and  sufficient  repair, 
and^hen^^^  should  be  borne  and  paid  by  the  several  owners  and  proprie- 
^luTtSr  ^^^^  ^f  the  lands  and  grounds  thereby  intended  to  be  divided 
Bef«sions  in     and  ioclosed,  and  should  be  raised  by  a  rate  to  be  laid  on  such 
Mhrre  the     owners  and  proprietors,  according  to  their  respective  rights  and 
STJuid'think  interests  in  the  said  lauds  and  grounds;  and  that  no  person 
J^^*ri^'Jd*-    (^^^^^  ^^^^  ^^^  proprietors  of  the  lands  and  grounds)  should  be 
it  was  held    charged  or  chargeable  (over  and  above  the  statute  duty)  towards 
jection  to     the  forming  or  repairing  of  the  said  roads,  until  the  same  should 
acc^mo?  ^^  ^^^^  fi^  for  ^^^  passage  of  travellers  and  carriage8,and  should 
siwierrha^  have  been  certified  so  to  be  by  the  surveyor,  &c.to  the  quarter- 
ing expend-  sessions,  &c.    That  after  such  certificate  should  have  been  de- 
on  an"i^     livered  to  the  justices  by  the  surveyor,  &c.  the  roads  should  be 
ject^oiUd"    ^^^^  ^^^^  ^o  ^'^®  ^^P^  in  repair  in  the  same  manner  as  the 
r«*  '^'ctio*  ^^^^^  public  roads  within  the  parish  were  by  law  to  be  kept  in 
oftrespaa,   repair.    That  the  commissioners  were  also  impowered  to  set 
party  as-  ^  ^^^  ^^d  appoint,  and  cause  to  be  made  and  completed,  such 
ulasTap-      public  bridle  roads  and  footways,  and  private  roads  and  ways, 
peal  to  the    a nd  also  such  banks,  ditches,  drains,  water*courses,  bridges, stiles 
and  other  convenience^,  in,  over,  and  upon  the  ancient  or  then 
present  inclosed  lands,  within  the  parish  of  Duffield,  and  in, 
over,  and  upon  the  lands  and  grounds  by  the  act  intended  to 
be  divided  and  inclosed,  as  they  should  think  requisite,  and 
the  same  should  be  made  and  erected,  and  at  all  times  there- 
after 
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after  repairad,  cleansed,  maintained,  and  kept  in  repair,  by  sucli     J793. 

persons,  and  in  such  manner,  at  the  commisstioners  shouJd  direct;  • « 

and  that  the  commissioners  should  and  might  divert,  stop  up,  Bowwftl 
alter,  or  change,  any  old  public  or  private  road,  (except  as  in  the  BEfSRToN 
act  is  afterwards  excepted,)  or  foot  way,  hedge  or  bridge,  cause-  AiioUier. 
way,  brook,  ditch,  drain,  water-course,  gate  or  stile,  over  or 
upon  any  of  the  ancient  or  then  present  inclosed  ]and<), 
and  set  out  and  appropriate  such  new  and  public  or  private 
roads  or  footways  so  directed  to  l>e  diverted,  stopped  up,  or 
altered,  which  they  should  think  expedient  and  requi^te  for 
the  convenience  of  the  parties  interested  in  such  inclosure  and 
the  public  at  large,  &c.  That  the  charges  and  expences 
of  obtaining  and  passsing  the  act,  and  of  surveying  and 
planning,  measuring,  dividing  and  alloting  the  commons  and 
waste  grounds  thereby  intended  to  be  inclosed,  and  of  prepar- 
ing and  inroHing  the  award,  and  all  other  charges  and  expences 
in  and  al>out  the  carrying  of  the  act  into  execution,  should  be 
paid,  borne,  and  defrayed  by  all  the  owners  and  proprietors 
and  persons  interested  in  the  lands  and  grounds,  intended 
by  the  act  to  be  divided,  &c.  by  an  equal  pound  rate,  according 
to  the  value  of  the  lands  and  grounds  each  person  should  have 
allotted  to  him  bjr  virtue  of  the  act,  the  same  to  be  settled  by 
the  commissioners  at  such  time  and  in  such  proportions  as  they 
should  order  and  direct,  &c.  with  a  power  to  the  commissioners 
to  levj  the  proportion  of  any  person  refusing,  by  a  warrant  of 
distress,  &c.  That  it  was  thereby  further  enacted,  that  if  any 
person  should  think  himself  aggrieved  by  any  thing  done  in 
porsuance  of  that  act,  then  and  in  ever)'  such  case  (except  where 
the  orders  or  determinations  of  the  commissioners  were  directed 
to  be  final)  be  might  appeal  to  the  general  quarter-sessions  of 
the  peace,  which  should  be  held  in  and  for  the  county  of  Derfty, 
within  six  calendar  months  next  after  the  cause  of  complaint 
should  have  arisen,  where  the  justices  were  authorized  and  re- 
quired to  hear  and  determine  the  matter  of  every  appeal,  and  to 
make  such  order  therein,  and  to  award  such  costs,  as  to  them  in 
their  discretion  should  seem  meet  and  reasonable;  which  determi- 
nation of  the  justices  should  be  final  and  conclusive  on  all  parties 
concerned.  The  plea  then  stated  that  the  defendants  (two  of  the 
commissioners)  took  upon  themselves  ihe  execution  of  the  several 
powers  and  authorities  reposed  in  them  by  the  act,  8cc.  That 
they  caused  the  whole  to  be  surveyed,  and  divided  and  allotted 
the  whole  to  the  several  proprietors  according  to  their  respective 

interests, 
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1793.     interefits,  &c.  and,  among  the  rest,  to  the  plaintiff  as,  a  prot 
■  prietor ;  that,  by  virtue  of  the  powers  pven  to  them  by  the  act, 

agtuS^  ^hey  diverted,  stopped  up,  altered  and  changed  certain  old  pub- 
^^'aH  ^^  ^^  roads  and  footways  over  and  upon  certain  ancient  inclosed 
Aaotber.  lands,  which  were  inclosed  lands  within  the  parish  at  the  time 
of  passing  the  act,  such  diverting,  stopping  up,  &c.  being  in  tbe 
judgment  of  the  commissioners  expedient  and  requisite  for  the 
convenience  of  tbe  parties  interested  in  the  inclosures,  and  the 
public  at  large;  and  that  divers  large  charges  andexpences, 
amounting  to  2500/.  were  incurrted  in  carrying  the  act  into 
execution  by  such  diversion,  stopping  up,  &c.  The  plea  thea 
proceeded  to  state  that  the  defendants  made  an  assessmeDt 
on  the  proprietors  according  to  their  respective  interests,  (Sdt 
the  purpose  of  paying  and  defraying,  as  well  the  charges  and 
expenc^  so  incurred  by  the  said  diversion,  stopping  up,  &c« 
in  execution  of  the  act,  as  other  charges  and  expences  in- 
curred in  and  about  tbe  carrying  of  the  act  into  execution ; 
by  which  assessment  the  plaintiff  was  rated  in  two  several  sams 
of  54/.  lOf .  Hd.  and  867/.  14f .  5d.  for  his  proportion  of  the 
tharges  and  expences  so  incurred,  &e.  And  that  for  the  non- 
payment of  those  sums  at  the  time  mentioned  in  the  assess- 
n^ent,  after  notice,  &c.  the  defendants,  in  pursuance  of  the 
powers  given  to  them  by  the  act,  granted  a  warrant  of  dis* 
tress,  &c.  under  which  the  goods  were  taken. 

To  this  the  plaintiff  replied  that  the  defendanhi,  by  colour  of 
the  act,  caused  to  be  repaired  and  widened  certain  ancient  pub- 
lic roads  and  footways  over  and  upon  certain  ancient  inclosed 
lands  within  the  parish  of  Duffield^  and  over  and  upon  certain 
lands  whichwere  inclosed  landswithin  the  same  parish  at  the  time 
of  the  passing  of  the  act  of  parliament,  leading  from  and  to  other 
and  different  places  thantoor  over  the  lands  directed  to  bedivided 
andinclosed  on  theroads  made  over  the  same,andwhich  Jast-men- 
tioned  ancient  public  roads  the  proprietors  of  the  lands  directed 
by  the  act  to  be  divided  and  inclosed  were  not  bound  or  liable  to 
repair,  but  which  were  from  time  immemorial  repaired  and 
amended  by  other  and  different  persons  than  the  proprietors  of 
the  lands  directed  to  be  divided  and  inclosed,  and  which  last- 
mentioned  ancient  public  roads  were  not  iridened  or  repaired 
for  the  more  easy  or  convenient  communication  with  the  lands 
directed  to  be  divided  and  inclosed,  or  apy  of  tbe  roads  leading 
or  passing  over  the  same,  nor  ih  any  manner  whatsoever  con* 
pected  with  or  relating  thereto,  or  for  the  convenience  of  the 

parties 
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parties  interested  in  the  inclo8ure,and  fvbich  last-mentioned  pub*     1795. 

lie  roads  of  right  ought  to  have  been  widened  and  repaired  by  the  -» 

lereral  persons  used  and  accustomed  to  repair  and  amend  the    ^^^"^^ 
same ;  that  great  part  of  the  charges  and  expences  in  the  plea    Peirwto!! 
mentioned  to  have  been  incurred  were  incurred  in  so  repairing     Another, 
and  widening  the  roads  as  last  aforesaid,  &c.  That  the  defend- 
ants, &c.  of  their  own  wrong  seized  and  took  the  goods,  &c. 

To  this  replication  there  was  a  demurrer,  and  the  following 
causes  were  assigned ;  that  the  plaintiff  did  not  in  and  by  the 
replication  confess  and  avoid,  traverse  or  deny,  the  special  matter, 
by  the  defendants  in  their  plea  alleged,  nor  sufficiently  answer 
the  same,  but  attempted  to  put  in  issue  collateral  matters,  iai- 
pertinent,  immaterial,  and  irrelevant  to  the  maintenance  of  the 
action ;  that  the  replication  was  too  loose  and  uncertain,  inasmuch 
as  it  did  not  allege  or  set  forth  which  of  the  roads  in  particular 
so  widened  and  repaired  by  the  commiMoners  were  in  the  repli- 
cation supposed  to  be  out  of  the  jurisdiction  of  the  commission- 
ers in  that  behalf,  or  by  whom  or  how  in  particular  the  same 
were  liable  to  be  repaired  ;  that  no  certain  and  material  issue 
could  be  taken  upon  the  replication ;  and  that  the  same  was 
evasive  and  argumentative,  and  in  other  respects  defective,  &c. 

Chambrcy  in  support  of  the  demurrer. — It  is  admitted  by  the 
replication  that  this  assessment  includes  several  Particles,  for 
which  the  plaintiff  is  liable  to  be  assessed ;  for  the  replication, 
only  alleges  that  part  of  the  expences  was  incurred  in  repairing 
the  roads  without  their  jurisdiction.  *  The  effect,  therefore,  of 
the  plaintiff's  complaint  is  merely  that  he  is  assessed  in  too 
large  a  sum,  for  which  his  remedy  is  by  appeal  to  the  sessions. 
If  the  commissioners  had  wholly  exceeded  their  jurisdiction, 
and  the  same  objection  had  applied  to  the  whole  assessment, 
then  perhaps  the  action  might  have  been  maintained  :  but  the 
objection  is  only  to  the  sum  for  which  the  plaintiff  i^^  charged, 
and  therefore  he  ought  to  have  appealed  to  the  sessions,  where 
the  rate  might  have  been  reduced. 

Lord  Kenton  then  called  on 

Woody  cantrdy  to  answer  this  objection,  without  going  into 
any  argument  on  the  construction  of  the  act  relative  to  the 
question,  Whether  or  not  the  commissioners  bad  exceeded  their 
jurisdiction  as  to  this  point  ? 

He  admitted  that,  if  the  objection  were  merely  to  the  quan^ 
tarn  of  the  rate,  the  plaintiff's  remedy  was  by  appeal  to  theses- 
•ions^  but  argued  that,  as  this  was  an  excess  of  jurisdiction  as  to 

part, 
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1793.     part,  which  was  admitted  by  the  demurrer,  thi«  action  might 

•— be  supported.    That  it  appeared  on  the  record  that  the  ^m- 

MgaiiS'    misrioners  had  exceeded  their  jurisdiction  by  including  in  the 
^'wkT^"   assessment  the  expences  attending  the  repairs  of  roads  not  cob* 
Auouier.    nected  with  the  inclosure,  to  which  their  jurisdiction  did  not 
extend ;  and  therefore  that  it  would  have  been  nugatory  to 
have  appealed  to  the  sessions,  since,  even  if  the  rate  had  been 
Confirmed  on  appeal,  that  could  not  have  justi6ed  the  commis* 
sioners  in  doing  an  act  beyond  their  jurisdiction.     That  the 
clause  giving  an  appeal  could  only  apply  to  cases  where  the 
commissioners,  having  a  jurisdiction  over  the  sufcyect,  exercised 
an  erroneous  judgment ;  and  that  it  was  given  merely  to  correct 
their  judgment.     But  that  to  suppose  that  an  appeal  would  lie 
in  such  a  case  as  the  present,  where  it  was  admitted  that  the 
commissioners  had  exceeded  their  jurisdiction,  was  to  adnit 
that,  in  one  way  of  determining  the  appeal,  the  justices  at  the 
sessions  by  confirming  the  %ct  of  the  commissioners  might  give 
them  a  jurisdiction  which  they  had  not  under  the  act  of  parlia- 
ment.   And  that  though  this  were  only  an  excess  of  jurisdic- 
tion as  to  part,  yet,  as  this  was  on^  entire  assessment,  the  Cikurt 
could  not  separate  one  part  from  another,  but  that  if  it  were 
bad  in  part  it  was  so  in  the  whole. 

Lford  Krnvon,  Ch.  J. — ^It  cannot  be  disputed  but  that  the 
commissioners  under  this  inclosure  act  have  the  power  of  mak- 
ing, altering,  and  repairing  all  roads  in  the  parish  of  Duffieldy 
'  and  in  and  over  the  lands  intended  to  be  inclosed,  as  well  as  the 
power  of  making  a  general  rate  on  the  proprietors  for  the  pur- 
pose of  defraying  the  expences  attending  those  roads  and  the 
other  purposes  of  the  act.  Then  having  proceeded  to  put  the 
act  into  execution,  and  having  found  that  certain  sums  were 
necessary  to  be  disbursed  for  various  purposes,  they  made  aralf 
on  the  proprietors  of  lands  in  respect  of  their  several  interests; 
and  this  I  cannot  distinguish  from  the  case  of  an  assessment 
made  by  ovei-seers  of  the  poor,  in  which  tl^jey  sometimes  make 
improper  charj^es  that  ought  not  to  be  carried  to  the  account  of 
the  parish,  such  as  the  expences  of  feasting,  &c* :  but  it  never  was 
pretended  that,  on  that  account,  the  whole  rate  was  to  be  consi- 
dered to  be  illegal,  and  its  legality  discussed  in  an  action  pf  tres* 
pass.  The  Legislature  have  established  a  much  more  eoore- 
nient  forum,  (the  quarter  sessions,)  where  those  <^iiestions  may 
be  canvassed,  and  where  proper  enquiry  may  be  made^  whether 
or  not  certain  sums  charged  to  the  public  have  been  properly  ex* 

pended 
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pended  and  ought  to  be  allowed.    This  Court  has  always  diV     .1793, 

claimed  entering^  into  any  question  respecting  the  quantum  of 

the  rate  in  an  action  of  trespass ;  but  has  ever  referred  the  parties  a^£t 
to  the  sessions  to  that  tribunal  which  the  Legislature  have  spe-  ^"^nY^" 
cially  appointed  for  that  purpose.  So  in  this  case,  for  this  pur-  AooUiflr. 
pose  (among  others)  jurisdiction  is  given  to  the  quarter  sessions, 
by  way  of  appeal,  that  they  might  have  a  check  and  control  over 
the  expenditure  of  the  public  money.  This  precise  case  indeed 
is  not  particularly  mentioned;  the  Legislature  have  not  enume- 
rated all  the  distinct  matters  by  which  any  person  may  be  ag- 
grieved :  but  the  words  are  general,  ^'  if  any  person  shall  think 
^^  himself  aggrieved  by  any  thing  done  in  pursuance  of  the  act  ;'* 
and  therefore  in  all  cases  where  a  party  thinks  himself  aggrieved 
by  anything  done  under  the  act,  he  may  appeal  to  the  sessions; 
and,  by  way  of  greater  caution,  it  is  added,  ^^  which  determina- 
^'  tion  of  the  justices  shall  be  final  and  conclusive  on  all  parties 
'^  concerned."  The  plaintiff  therefore  has  mistaken  his  remedy; 
be  should  have  resorted  to  the  sessions  on  the  ground  of  an 
eieess  in  the  rate,  instead  of  discussing  the  question  in  an  action 
of  trespass,  where  it  is  impossible  to  arrive  at  the  real  merits 
of  the  case. 

AsHHURST,  J. — The  commissioners  had  clearly  jurisdiction 
over  the  general  subject  matter :  but  it  is  said  that  in  one  part 
of  their  proceedings  they  have  been  mistaken,  and  have  charged 
certain  expences  to  the  proprietors  which  ought  not  to  have 
been  incurred.  If  so,  it  is  merely  an  excess;  and  consequently 
it  is  an  objection  to  the  quantum  of  the  rate,  which  should  be 
discussed  before  the  justices  at  the  sessions. 

BnLLBR,  J. — By  this  act,  a  general  power  is  given  to  the  com* 
missioners  to  set  out  such  roads  as  they  should  think  necessary 
and  proper,  and  to  form  and  amend  them  according  to  their 
judgment;  and  whatever  expence  was  incurred  in  any  way  was 
to  be  raised  by  one  general  rate  on  the  proprietors.  The  plain- 
tiff now  says,  thatalthough  the  commissioners  haveexercised  their 
judgBieot  about  the  roads,  they  are  mistaken,  because  they  have 
repaired  and  widened  certain  roads  on  the  old  inclosures,  lead- 
ing to  other  and  different  places  than  to  or  over  the  lands  di- 
rected to  be  inclosed  .by  the  act ;  and  that  such  roads  were  not 
widened  or  repaired  for  the  more  easy  and  convenient  communi- 
cation with  the  lands  directed  to  be  inclosed :  but  the  commis- 
sieneri  have  thought  otherwise.  Then,  in  order  to  determine 
this  dispute  between  the  plaintiff  and  the  commissioners,  the 

forml^r 
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1703.     former  should  have  appealed  to  the  sessions,  where,  if  he  be 

— —  right  in  his  objection,  so  much  might  have  been  struck  out  of 

^gJfSt    *^®  "^*®»  ^^^  *^*W  ^^^  ™^«  ^®"W  be  valid  as  to  the  rest.   I  think 

^"a^Dd^"  that  this  action  of  trespass  cannot  be  supported,  but  that  the 

Another,     plaintiff's  remedy  was  l^  appeal. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Judgment  for  the  defendants. 
Coke  then  moved  for  a  mandamus  to  compel  the  justices  at  the 
Derbyshire  sessions  to  receive  an  appeal  by  the  plaintiff,  and  to 
enter  it  as  of  the  sessions  next  after  the  grievance }  saying  that 
this  came  within  the  rule  by  which  this  Court  had  always  been 
guided  in  similar  applications;  that  a  mundlflnnafs  ought  to  be 
granted  to  compel  the  sessions  to  receive  an  appeal  as  of  a  fo^ 
mer  sessions  when  that  Court  had  been  guilty  of  any  mistake  in 
their  judgment ;  and  adding  that  thie  Court  of  Sessions  had  in 
this  instance  mistaken  the  construction  of  the  act  of  parliament, 
in  supposing  that  the  appeal  must  Jbe  determined  as  well  as  ft* 
ceived  within  six  months  after  the  cause  of  complaint. 

The  Court  at  first  seemed  desirous  that  the  plaintiff  should 
have  an  opportunity  of  applying  for  redress  to  the  sessions,  but 
^  afterwards  said,  (hat  as  this  precise  question  had  been  already 
decid^'d  between  these  parties,  C  Vide  ante,  4  vol,  488.)  it  would 
be  dangerous  to  establish  a  precedent  that,  after  a  subject  had 
been  once  decided;  it  might  be  again  brought  forward  on  pre- 
cisely the  same  grounds;  and  therefore  they  refused  the* 
foandamus. 


ThmmS'    ^^^  Kino  against  The  Inhabitants  of  Briohthelmstoit. 

^renticT     T^WO  justices  removed  JT.  Humphrey  his  wife  and  their 
Uye  with        JL    t^o  children  from  Wivelsfield  to  Brtghthelmston  ;  the  ses- 


40  days  in     sious  confirmed  the  order,  sul^ject  to  the  opinion  of  this  Court 
Ai^^B.    on  the  following  case: 

rae^TiB        ^'  Humphrey y  who  was  born  in  the  parish  of  HelUngfyy^M 

J,  he  is  Mt-  at  the  age  of  15  years  bound  app^ntice,  by  indentures  regularly 

[fs  £aK       executed,  to  J.  Hoper  of  the  parish  of  Affivsto^^  weaver,  to  serve 

^^'^  from  the  3d  of  iVbt;«wier  liT*  fox  seye^. years.     He  entered 

accordingly  into  the  apprenticeship,  and  served  and  resided  with 

Soper  in  Alfnston  from  the  3d  of  Kiycemher  1774  until  the 

9tb  of  Jii/y  1781;  from  thaf  tim^  until  the  iX^a  oi  ^epiemher 

following  be  served  and  resided  by  direction  of  h^  master  in  a. 

shop 
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fliop  hired  by  his  master  in  the  parish  of  Brightkelmst&n.    He     1793. 
then  returned  to  and  continued  to  serve  and  reside  with  his 
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master  in  Alfriston  until  the  2Sd  of  October  followin;r,  when  he     Mguibat 
was  sent  by  his  master  to  the  masters  father,  James  Saperj  in   "^JjJiiSfrf 
the  parish  of  West  Grinstead,  to  serve  out  his  apprenticeship ;     Bmoht- 
where  he  resided  until  the  Sd  of  Norember  following,  when  his 
apprenticerihip  expired. 

Mingajf  and  Leachy  in  support  of  the  order  of  sessions,  con* 
tended  that  the  pauper's  settlement  was  uiBrighihehnstoHj  where 
thelast/forty  days'  service  wascompleted,  although  he  afterwards 
served  a  month  in  Alfriston^  in  which  place  he  had  served  40  days 
under  the  indentures  before  he  went  to  Brighthelmston.  This 
precise  point  was  takea  for  granted  by  the  Court  in  R.  v.  Fre* 
mington  (a) :  it  was  not  argMed  indeed,  the  question  there  made 
being,  Whether  the  service  in  the  second  parish  were  with  the 
master's  consent  ?  but  the  decision  of  thatcase  must  necessarily  be 
wrong  if  a  service  under  indentures  for  a  period  short  pf  40  days 
can  be  connected  with  a  prior  service  in  the  same  parish,  so  as  to  " 
defeat  a  settlement  gained  in  some  third  parish  in  the  interme- 
diate time.'  And  in  A,  v.  St,  George  Hanover  Square  (b)^  Page^J. 
in  commenting  on  a  case  where  the  apprentice  had  served  40  days 
in  A.J  then  40  days  with  another  master  in  £.,  and  where  the 
question  was,  Whether  the  second  service  were  with  the  master's 
consent?  said — '^  The  time  not  being  out,  if  the  child  come  back 
^  again  after  the  lending  for  a  year,  and  continue  40  dajfs  with  the 
M  mastery  I  should  very  much  doubt  whether  this  would  not  q  uite 
^  turn  the  matter  buck  again,  and  make  a  subsequent  settlement 
'^  in  the  first  master's  parish."  It  is  true  there  are  modern  cases, 
where  the  settlement  of  an  hired  servant,  who  served  more  than 
40  days  in  the  wliole  in  different  parishes,  but  not  40  nights  suc- 
cessively in  any,  has  been  held  to  be  in  the  parish  where  he  served 
the  last  day;  R.  v.  Lott^ss  (c),  and  R.  v.  Hulland  (d):  but  the 
case  of  an  hired  servant  is  in  this  respect'distinguishable  from 
that  of  an  apprentice.  In  the  former,  the  service  for  the  last 
day  in  the  year  must  be  connected  with  the  prior  parts  of  the 
service  in  order  to  complete  the  settlement.  For  some  time  the 
two  cases  lyere  similar.  By  the  stat.  3  /F.  3.  c.  11.  s.  8.  (whose 
object  was  to  dispense  with  notice  in  certain  cases)  if  any  un- 
married person  lie  hired  into  any  parish  for  one  year,  such 
service  shall  be  adjudged  a  good  settlement  therein,  though  no 

(«)  Burr.  S.  C  416.  (6)  lb,  15. 

(c)  lb.  82S.  (<0  Ihugl.  656.  3d  e4U.  and  (Utld.  118. 

notice 
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1799.     notice  be  delivered  dnd  published.    On  the  constrtictioa  of 
^.  that  B<5e  a  service  for  40. days  coTrferred  a  settlement,  if  there 

gganS^  were  a  hiring  for  a  year.  It  was  held  onder  the  same  statute 
]J|^*;jp  that  an  apprentice,  Who  served  40  days  under  indentures  of  ap- 
^^1^  prenticeship,  gained  a  settlement,  though  the  indentures  were 
afterwards  cancelled.  Thus  far  the  cases  resembled  each  other, 
because  a  service  for  40  days  in  either  gave  a  settlement.  But 
Ml  additional  qualification  was  made  to  the  settlement  of  ser- 
vants by  the  8  and  9  fV.  S.  c.  SO.,  under  which  this  question 
arises;  for  that  act  requires  that  the  servant  shall  continue  in 
the  same  service  for  a  year;  and  since  the  passing  of  that  act 
the  cases  of  servants  and  apprentices  fall  onder  different  consi- 
derations. As  therefore  since  that  act  no  servant  can  acquire 
a  settlement  by  serving  40  days  even  under  a  yearly  hiring, 
the  operation  of  that  act  is  to  suspend  the  settlement  until  the 
last  day  of  the  year;  because  until  that  moment  he  acquires  no 
settlemeift.  But  an  apprentice  gains  a  vested  settlement  by 
serving  40  days,  which  cannot  be  devested  but  by  some  other 
act  which  is  in  itself  sufficient  to'confer  a  settlement.  Tn  this 
case  the  pauper  first  gained  a  settlement  by  serving  40  days  in 
jAffriston^  ahd  then  a  second  settlement  in  Brighthelmslon  by 
serving  40  days  there :  but  that  last  settlement  cannot  be  de- 
feated by  a  subsequent  residence  for  a  month  in  AlfHston^  be- 
cause that  residence  is  not  of  itself  sufficient  to  give  a  settle- 
tnent.  It  must  indeed  be  admitted  that  in  R.  v.  Sanffjbrd(a) 
the  Court  said  there  was  no  difference  between  the  cases  of 
servants  and  apprentices :  but  there  the  attention  of  the  Court 
was  principally  directed  to  another  question  ?  Whether  the 
service  to  the  second  master  were  with  the  consent  of  the  first? 
and  it  was  not  necesHj^ry  to  determine  the  point  now  in  dispute, 
because  the  Court  considered  all  the  services  (except  that  with 
the  original  master)  as  iiot  being  performed  under  the  inden- 
tures, and  the  pauper  was  held  to  be  settled  in  the  parish  where 
he  served  the  first  40  days. 

Bearcrofl  and  Parlingtorfy  conira.—Ai  has  been  held  in  a  va- 
riety of  cases,  that  in  the  case  of  a  servant  the  forty  days*  ser- 
vice need  not  be  successive,  but  may  be  coupled  together,  and 
that  the  party  is  settled  where  he  sleeps  the  last  night,  pro- 
vided there  be  a  service  for  forty  days  in  the  whole  in  that  pa* 
t-ish.  jR.  V.  Lowess;  Burr.  823:  R.  v.  IluUand;  Doug.  656: 
Cald.  118 ;  jR.  v.  Ivcston;  Cald.  4&8 ;  and  R.  v.  Great  Bookham; 

(c)  Anttf  1  vol.  281. 

ib. 


iif  THE  Thikty-third  Yeab  OF  GEORGE  III.  191 


TheKiiTA 


ib.  290.  In  R.  v.  Hulland,  Mr.  J.  Buller  said,  that  a  rule  which  1793. 
had  been  contended  for  at  the  bar,  nantely,  that  the  eettlement 
should  be  in  the  place  where  the  first  forty  days*  service  was 
performed  might  have  been  a  very  proper  one,  but  he  thought  "JJ^^foir 
the  contrary  rule  too  clearly  established  to  be  departed  from.  j«w 
And  in  R,  v.  Sandjbrd  it  was  held  that  there  was  no  difference 
in  this  respect  between  the  cases  of  servants  and  apprentices; 
that  they  were  both  governed  by  the  same  f  ule ;  and  that  a 
service  of  an  apprentice  for  a  period  short  of  forty  days  might 
be  coupled  with  a  prior  service  in  the  same  parish,  so  as  to 
make  up  40  days  in  the  whole,  notwithstanding  there  was  an 
intervening  service  for  40  days  in  a  third  parish.  Nor  can  what 
was  said  by  the  Court  in  that  ease  upon  this  point  be  considered 
to  be  extrajudicial ;  for  it  was  made  a  point  in  the  case ;  it  was 
fully  argued  at  the  baron  both  sides,  attd  expressly  determined 
by  the  Court ;  which  circumstances,  Bulier^  J.  observed  in  /?. 
V.  Peddletrenthide  (a),  were  sufficient  to  obviate  the  objection 
of  its  being  extrajudicial.  But  even  if  the  case  of  R.  t.  Sand* 
/rre/be  open  to  that  observation,  it  was  expresslj  decided  in 
JZ.  V.  Cirencester  (6)  that  an  apprentice  need  not  reside  40  days 
together  in  the  same  parish,  it  being  sufficient  if  there  be  40 
days'  residence  in  the  whole. 

Lord  KExroNjCh.  J.— I  should  be  very  sorry  that  any  of 
the  decisions  on  the  poor  laws  should  be  disturbed  by  any 
doubts  of  mine.  But,  as  this  case  is  sent  by  the  sessions  for 
our  opinions,  I  am  bound  to  deliver  mine ;  wishing,  however, 
that,  if  this  point  be  already  settled,  it  may  never  be  sent  here 
again  on  account  of  my  doubts.  This  case  has  been  inge- 
niously argued,  and  an  attempt  has  been  made  to  distinguish 
the  cases  of  servants  from  those  of  apprentices  in  this  respect: 
but  I  do  not  think  that  that  distinction  can  be  supported,  but 
that  they  both  fall  within  the  same  rule.  In  the  cases  of  72. 
V.  Fremingtofij  and  R.  v,  St.  George  Hanover  Square^  it  was 
taken  for  granted,  and  strongly  intimated  by  Mr.  J.  Page  in 
the  latter,  that  the  apprentice  was  settled  in  the  parish  where 
the  last  40  days'  service  was  unbroken  and  connected.  Other 
cases  say  that  that  is  not  the  rule,  but  that  the  settlement  is  to 
he  ascertained  by  the  last  day's  service,  provided  there  be  40 
days'  service  in  the  whole  in  that  place.  As  these  cases  depend 
on  the  positive  words  of  an  act  of  parliament,  I  wish  that  the 
act  had  been  referred  to  as  the  gn>und  of  decision ;  and  it  cer- 

(a)  AnU,  3  vqL  778.  W  I  Str.  579.*  ^ 

tainly 
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1795*     tahily  ought  to  be  our  guide,  unless  the  determioations  upon 

— —  the  point  have  varied  from  the  words  of  the  act.    Under  the 

^fltaS*    13  and  14  Car.  2,  a  residence  in  a  parish  for^40  days  con* 

Utante'of    ^^^^^  ^  setdement:  subsequent  statutes  have  sup^dded  other 

B«iQinv  qualifications;  the  binding  by  deed  of  apprentices;  tLuA  the 
hiring  for  a  year  and  service  for  a  year  by  servants ;  and  oo- 
less  both  those  circumstances  concur,  no  settlement  is  acquired 
by  a  resideitce  for  40  days;  but  if  they  both  concur,  the  stat. 
19  and  14  Car.  2.  appears  to  be  the  law,  which  confers  the  set- 
llementy  namely,  the  40  days'  residence.  If  a  servant  senre 
40  days  in  one  parish,  and  then  serve  any  time  short  of  40  days 
in  several  different  parishes,  he  is  settled  in  the  fonqer,  if  be 
complete  the  year :  but  if  there  be  a  residence  for  40  days  in 
several  parishes,  the  settlement  floats  from  place  to  place,  and 
is  at  last  fixed,  as  I  always  understood,  where  the  last  40  da)V 
service  is  performed.  During  my  practice  at  the  sessions  the 
residence «of  40  days  was  considered  as  the  criterion:  itwss 
then  understood  that,  as  a  settlement  is  a  durable  thing,  it 
could  not  be  defeated  but  by  another  complete  settlement 
gained  subsequently,  and  that  a  subsequent  complete  residence 
tor  40  days  in  one  parish  was  necessary  to  defeat  the  settle- 
ment previously  acquired  in  another.  If,  therefore,  this  were 
res  integroy  and  there  were  no  determination  to  the  con- 
trary, I  should  have  thought  that  this  pauper  was  settled  in 
Brighthelmston :  but  the  modern  cases  are  certainly  against 
such  a  decision ;  and  as.  they  are  uniform,  I  desire  that  my 
doubts  may  not  disturb  them.  With  those  decisions,  there- 
fore, I  acquiesce,  merely  because  these  subjects  should  not  re- 
main in  doubt. 

AsuuuRST,  J. — It  is  much  to  be  lamented  that  there  has 
been  so  much  contrariety  in  the  decisions  respecting  settle- 
ments :  it  would  be  better  for  the  public  that  they  were  re- 
duced to  a  regular  system ;  for  whatever  may  have  been  the 
foundation  of  a  rule  on  this  subject,  if  a  rule  be  once  esta- 
blished it  should  be  adhered  to,  unless  it  be  glaringly  absurd. 
Now,  according  to  all  the  modern  authorities,  it  is  not  necessary 
that  the  40  days^  residence  should  be  successive,  but  they 
may  be  coupled  together  so  as  to  make  40  days  in  the 
whole.  It  was  established  in  R.  v.  Lowess  that  the  settle- 
ment is  shifting  until  the  end  of  the  year,  and  is  at  last 
fixed  where  the  servant  sleeps  the  last  night,  if  there  be 
a    residence  for    40    days    in    that    parish    in    the   whole. 

This 
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This  fine  has  also  been  adopted  in  other  cases.    That,  there-  1793. 

fore,  being  the  rule  according  to  the  general  current  of  the  * 

late  authorities,  and  it  being  immatertal  whether  the  rule  were  ^1^^^ 

originally  established  one  way  or  the  other,  1  think  it  oueht  to  T^^  ^"^^ 

A  .  •  ®  biiantsof 

gOFem  the  present  case.  Bmoirr- 

BuLLER,  J. — When  the  case  of -R.  v.  Hulland  came  oefore 
tbe  Court,  I  did  not  entirely  agree  with  the  opinion  laid  down 
by  the  Court  in  some  of  the  former  cases,  and  I  tboMght 
that  the  rule  contended  for,  by  the  counsel  who  argued  against 
that  opinion,  might  have  been  a  proper  one :  but  as  the  great 
object  in  settlement  cases  is  to  have  a  fixed  rule,  I  found 
myself  bound  bj  tbe  opinion  of  the  Court  in  /?.  v.  Lbwess* 
And  from  that  time  to  the  present  I  have  always  considered  it 
an  a  fixed  principle,  that  the  pauper  is  settled  in  the  parish 
where  he  sleeps  the  last  night,  provided  there  be  40  days'  re« 
sidence  there  in  the  whole.  If  so,  it  is  better  for  the  public 
that  we  should  adhere  to  that  rule  than  consider  firsi  prin* 
ciples. 

Grose,  J. — It  is  now  too  late  to  resort  to  that  kind  of  rea-» 
foniiig  which  would  have  influenced  my  opinion  if  there  were 
DO  determination  upon  this  subject ;  because  it  has  been  esta- 
blished in  several  cases  that  a  servant  gains  a  settlement  in  the 
parish  where  he  bleeps  the  last  night,  if  he  have  reside^  ^here 
forty  days  in  the  whole ;  and  it  was  expressly  held  in  R,  v. 
Sandford  that  there  is  no  distinction  in  this  respect  between 
the  case  of  a  servant  and  an  apprentice.  I  am  therefore  com* 
piled  in  thjs  case  to  say  that  the  rule  should  be  made  absoliite. 

Both  orders  c^uashed  (a). 

(c)  Vide  R$x  r.  Undainilleck,  poa.  SBl. 


The  King  asaimi  The  Inhabitants  of  Coltishall.  Wtdnuday, 

jiprU  24tl. 

TWQ  justices  removed  O.  Kettle^  his  wife,  and  children,  a,  cLubUd 
from  Coltishall  to  Uorstead  beth  in  the  county  of  If  or-  Th^^^feln, 
folk.  The  Sessions,  on  appeal,  quashed  the  order  of  justices,  {j^^j^^^"^' 
aod  stated  the  following  case :  -  ''oDTmctiii 

At  Lady-day  1785  the  pauper,  being  about  eighteen  years  of  t«*  serve  an- 
age,  and  then  a  bricklayer's  labourer,  and  settled  at  Horsieady  purpow  of* 
wasc/tf66erf  with  John  Rolfs  of  CollishalUot  three  years,  at6i.  STngbtiome 

art  or 
trad«,)  and  alio  agreed  to  do  any  work  that  B.  %H  him  ahoat  \  held  that  J,  pioed  a  iettlem<Bt  b^ 
MmDgB.aodcrthiteontractforayear.    [1  l^ailSiO.iSS,    Smid-^S.] 

VoL.V.  O  ptr 
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1793.     per  week  Che  first  year,  Is.  per  week  the  secoiid,  and  8f .  per 
week  the  third  year ;  to  board,'  lodge  and  wash  for  himaelf ;  be 


'%^S''  was  to  be  taught  the  trade  of  a  bricklayer.  The  term'' dabbing" 
^i^^nu^of  8'ff'>*fi«*  ^  person's  contracting  to  serve  for  the  purpose  of  being 
CoLTi-  taught  some  art  or  trade,  and  to  have  the  less  wages  on  aceoant 
of  learning  the  trade.  An  agreement  in  writing  was  to  be  pre- 
pared for  the  three  years,  but  it  was  never  drawn  vp.  The 
pauper  served  two  years  and  upwards,  and  then  upon  some 
diflference  his  master  and  he  consented  to  part.  No  premium 
tvas  paid  by  the  pauper  to  Rol/e.  The  pauper  waa  to  do  any 
work  Rolfe  set  him  about ;  and  the  pauper  was  not  to  be  absent 
from  his  business  during  any  part  of  the  time. 

Joddrell  was  to  have  argued  in  support  of  the  order  of  ses- 
sions ;  and 

Preston  against  it.     But 

Lord  KcMYQN,  Ch.  J.  said  that  it  was  impossible  to  ruse  a 
doubt  upon  the  case ;  for  that  the  concluding  part  of  it,  which 
stated  that  '^  the  pauper  was  to  do  any  work  his  master  set  him 
''  about,"  was  decisive  to  shew  that  he  must  be  considered  as  an 
hired  servant;  and  that  although  one  of  his  objects  was  to 
Jearn  a  trade,  that  was  deemed  equivalent  to  part  of  his  wages. 

Order  of  aeasions  confirmed  (a). 

(a)  Vide R,  ▼.  LUtUBoiion,  Caid,  S67.  aad  Jl.  t.  Lmniam^  pott.  8  ooi. 979. 


iTddiiMAi^,  Pabtridgb  againsi  CiaaKE. 

jlpnlUth.  ^ 

vrm  noiSL    Z?^  ^^  WIN  fippUed  to  discharge  the  defendant  out  of  cns- 

charice  a      Jj  tody  ou  common  bail  in  this  action  of  assumpsit  for  50/. 

deramit  *  on  her  affidavit,  ^tating  that  she  was  a  married  woman,  aud 

baifM""^"  annexing  thereto  a  copy  of  the  register  of  her  marriage. 

JSldf  ifrfie      Mankyj  coit/rd,  read  an  affidavit  by  the  plaintiff,  stating  that 

obtained      when  the  defendant  applied  to  him  to  borrow  the  money  he  had 

tending  she  objected  to  her  the  rumpur  of  her  being  a  married  woman, 

Ti*Eait%.  which  she  had  positively  denied.    And,  therefore,  he  contended 

^'-fi^'     on  the  authority  of  decided  cases  (a)  that  the  defendant,  after 

haying  been  guilty  of  this  fraud,  ou^t  not  to  be  discharged 

upon  this  summary  motion,  but  ought  to  be  left  to  her  plea  of 

coverture  in  the  ordinary  course  of  proceed  jog.     For  the  Court 

had  always  held  that  if  the  fact  itself  of  the  marriage  were  in 

flpubt,  or  there  had  been  any  fraud  committed  by  ^  defendant 

(fl)  rid»  Pearm  ▼.  IfMiMa,  3  BU^ek.  Rtp.  903. 

to 
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to  procure  the  credit,  they  would  not  interfere  in  a  sumipury      1793. 

way  tp  fi^ve  relief.    And  • 

The  Courtj  assenting  to  the  general  rule,  and  the  application      TRmoB 
of  it  by  the  plaintiff^s  counsel  to  the  present  case,  CiImjI. 

Discharged  the  rule  (a). 


r. 


Jones  against  Macquillin.  j^pru  mh. 

JE  declaration  was  against  the  defendant  by  the  Christian  ^'^^^^ 
ji&mesof  James  Richard;  to  which  there  was  a  plea  in  tUedRUk* 
abatement  that  he  was  baptised  by  the  name  o{  Richard  James  and  wm  ' 
and  not  James  Richard^  and  had  always  since  been  known  by  a^Kiamtion 
the  Christian  name  of  Richard  JameSj  &c.  To  which  there  was  ]f)IJ^/^ 
a  general  demurrer,  and  joinder,  a  misnomer. 

Shepherd  in  support  of  the  demurrer  said,  that  the  plea  was  ^adni  ii 
insufficient,  because  it  did  not  deny  that  the  defendant  had  been 
christened  by  the  names  of  James  and  of  Richard^  though  not  in 
the  order  in  which  the  plaintift*  had  stated  them.  If  it  ivere  to 
be  taken  all  as  one  name,  there  might  be  some  colour  for  the 
objection ;  but  the  Court  would  take  notice  that  there  were 
two  distinct  names,  by  both  of  which  it  appeared  that  the  de- 
fendant had  been  baptized.  And  this  would  have  appeared  still 
more  strongly  if  this  plea  had  been  drawn  in  the  usual  form ; 
for  it  should  have  stated  that  the  defendant  had  not  been  bap* 
tized  by  the  names  of  James  and  Richard^  which  would  clearly 
not  have  availed.     But 

Ptr  Curiam. — The  objection  cannot  be  got  over :  the  mitj- 
placing  of  the  names  makes  them  as  diflerent  from  the  real 
nao^es  as  the  substitution  of  any  other  instead  of  these. 

Judgment  for  the  defendant. 


DfAS  against  Freeman.  ^i>rii  «>tb» 

THIS  yra«  an  action  of  debt  by  the  plaintiff  as  assignee  of  ^f  iq*^; 
the  sheriff  of  Jlffdc//<fffjr  of  a  replevin  bond.  The  declara-  J^^i'^'^^^ 
tion  stated  that  the  plaintiff  as  bailiff  of  one  J.  Wilkinson^  on,  an  anin- 
&e.  distrained,  &c.  on  J.  hacey^  in  the  usual  form ;  and  the  ^^\t\\n 
breach  was  that  Lacey  did  not  appear  at  the  county  court  ^^^{U* 
next  after  the  giving  of  the  bond,  according  to  the  con- ' j^^P^^Jj"^ 

» the  eomty  ooart  and  pniMcale  according  to  the  conditioa.  And  he  may  sue  on  the  hood  as  a»-. 
liffnee  of  the  sheriff  in  the  soperior  courts,  thocrh  the  replevin  be  not  removed  out  of  Uie  oountY 
^rt.    IWmm^l.   Si*. /|r 5.10).  '^      • 

0  2  ditioji, 
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1795.     ditioD,  &c.  and  did  not  then  and  there,  or  in  any  manner,  or  at 
"'  any  place  or  time,  prosecute  bis  suit  with  efiect  against  the 

Tahiti  plaintiff,  &c. 
7k^«MAir.  To  this  there  was  a  special  demurrer,  in  which  these  eau6ei 
were  assigned ;  that  it  is  not  stated,  nor  does  it  appear,  in  or  br 
the  declaration,  that  the  plaintiff  at  the  time  of  the  assignment 
of  the  writing  obligatory^  was  either  avowant,  or  person  making 
cognizance,  in  the  suit  in  replevin,  in  which  the  writing  obli- 
gatory was  given ;  or  that  thfe  assignment  thereof  was  made  to 
the  plaintiff  as  the  avowant  or  person  making  cognisance  in  tbe 
replevin ;  that  it  is  not  shewn  or  averred  positively  in  the  de- 
claration  that  J.  LtQcey^  the  plaintiff  in  replevin  in  the  condi* 
tion  of  the  writing  obligatory  mentio^ied,  did,  or  omitted  or  neg- 
lected  to  do,  any  act  in  the  county  court  next  after  the  making 
of  the  bond,  or  elsewhere,  to  warrant  the  conclusion  averred  in 
the  declaration,  that  he  (J.  I^acey)  did  not  prosecute  his  suit 
with  effect  against  the  plaintilF,  by  reason  whereof  the  bond 
became  forfeited  :  that  it  is  not  averred  or  shewn  in  the  declara* 
tion  how  or  in  what  manner  J.  Lacey  neglected  to  prosecute 
his  suit  with  effect,  or  that  the  suit  is  legally  determined,  or  is 
not  now  continuing ;  that  the  nlaintiff  hath  not  with  sufficient 
certainty  or  precision  averred  or  shewn  in  his  declaration  how 
or  in  >vhat  manner,  or  that  the  writing  obligatory  was  or  is  for- 
feited in  law,  or  that  the  sheriffofJl/trfef/es^x  could  or  might 
legally  assign  the  same  to  entitle  any  assignee  to  maintain  an 
action  thereon  in  his  own  name,  or  that  the  plaintiff  is  lawful 
assignee  of  the  same  writing  obligatory,  or  that  any  action  hath 
accrued  to  the  plaintiff,  &c. 

LazteSj  in  support  of  the  demurrer,  made  three  objections.-— 
First,  this  bond,  being  a  chose  in  action^  was  not  assignable  at 
common  law;  and,  therefore,  the  assignee  must  bring  himself 
within  the  statute  1 1  Geo.  S.  c.  19.  to  enable  him  to  maintain 
an  action  upon  it  in  his  own  name.  Now  that  statute  only 
enables  the  sheriff  to  assign  the  bond  to  ^^  the  avowant  or  person 
<<  making  cognizance  :'*  But  it  does  not  appear  on  this  record 
that  the  present  plaintiff  is  either  of  those  persons ;  and  in  order 
to  entitle  himself  to  maintain  an  action  on  the  statute,  he  ought 
to  have  brought  himself  within  the  description  of  the  act  on  his 
own  declaration.  It  does  not  necessarily  follow  that  the  party 
sued  beloiv  will  either  avow  or  make  cognizance ;  for  he  may 
plead  non  cepii ;  and  in  such  a  case  he  would  not  be  entitled  to  an 
fissignment  of  the  replevin  bond.    Secondly,  it  does  not  appear 

that 
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that  the  original  suit  was  determined.     Thirdly,  the  plaintiflT     1793. 
cannot  maintain  this  action  in  this  court;  it  should  have  been 


broupfht  in  the  county  court  by  justices.  The  stat.  1 1  Geo.  2.,  J^J^ 
on  which  this  action  is  brought,  gives  an  equitable  jurisdiction,  Frkejia*. 
for  It  enables  the  Court  where  the  action  is  brought  to  give 
relief  to  the  parties  in  a  summary  way>  by  a  rule  of  Court 
agreeable  to  justice  and  reason.  But  the  superior  courts  can- 
not exercise  this  jurisdiction.  And  as  the  words  of  this  sta- 
tute are  precisely  similar  to  those  of  the  4  Jn.  c.  If),  s.  20.,  with 
respect  to  the  assignment  of  bail-bonds,  they  ought  to  receive 
a  similar  construction;  and  under  that  act  the  action  by  the 
assignee  of  the  bail  bond  must  be  brought  in  the  court  where 
the  original  action  was  («).     Sed 

Per  Curiam. — There  can  be  no  doubt  but  that  this  plaintiff 
is  #ntitled  to  an  assignment  of  the  replevin  bond  as  a  person 
who  would  make  cognizance  ;  for  it  is  stated  in  the  declar;:tion 
that  he  made  the  distress  as  bailiif  of  Wilkinson.  And  if  he- 
has  not  yet  mdde  cognizance,  it  is  not  imputable  to  him  as  a 
fault,  but  to  the  defendant,  who,  by  neglecting  to  prosecute  his 
suit  in  the  court  below,  has  deprive^  him  of  an  opportunity  of 
doing  it.  Nor  is  there  any  foundation  for  the  second  objection  ; 
for  the  breach  assigned  in  the  declaration,  and  which  pursues 
the  condition  of  the  bond,  is  for  not  appearing  at  the  next 
county  .court.  And  with  regard  to  the  last  objection;  the 
point  was  never  made  before  ;  it  is  in  every  day's  experience 
to  bring  such  actions  in  the  superior  courts.  In  som^  cases  the 
bond  may  be  taken  without  the  jurisdiction  of  the  court  below, 
when  the  action  could  not  be  brought  tliere.  And  before  this 
objectmn  can  prevail^  it  is  incumbent  on  the  defendant  to  shew 
that  the  county  court  can  hold  plea  of  debt  tor  100/.  or  to  a 
greater  amount. 

Judgment  for  the  plaintiff. 
StUon  was  to  have  argued  for  the  plaintiff. 

(«)  ride  Bamesy  92.  oftd  117  ;  3  Burr,  1923  $  aod  2  BL  Rep,  83S. 

'  J.  BnAorcT  and  Another,  Assignees  of  T.'  Bradley  a       ^^"jf^^J'ti,. 
Bankrupt,  against  C'lkxik. 

YN<2^.fi/m/75f/ for  money  had  and  received,triedl>eroreBw//rfr,J.  ^^^J^^^t 
^  at  the  last  York  assises,  a  ^er  ict  was  taken  for  the  plaintiff  jJ^^^t'Vf 
for  44/.  subject  to  the  opinion  of  the  Court  on  a  case,  stating,  {^*J[*^^P/;2 
fiwtb«  carriage  of  f^wAt  may  be  recovered  back  in  astumpsU  by  Che  assi^cei  of  the  banknipl. 
12 B.^  P.  398.    lEaHMA.'i 

that 
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1793.     that  T.  Bradley  being  indebted  to  the  defendant  as  a  common 
carrier  in  the  sum  of  44/.  for  carriage  of  goods  belonging  to 


®Vnd"'    ^-  Bradlet/,  and  in  which  he  dealt  in  the  way  of  his  trade, 
iui!2?«2of  *'*1^  defendant,  on  24th  November  1791,  caused   T.  Bradley  Xo 
BnADLcr,   be  arrested  for  such  debt,  who  thereupon  paid  the  same  to 
CLiJiK.     the  defendant,  the  defendant  not  then  knowing  that  T.  Brad- 
ley had  committed  any  act  of  bankruptcy,  or  was  in  insolvent 
circumstances.      An  act  of  bankruptcy  had,  however,  been 
committed  by   T.  Bradley  on   the   17th  November  1791,  and 
a  commii^sion  of  bankrupt  vras  thereupon  afterwards  issued 
against  him  on  the  23d  />rrfinier  following.    And  it  did  not 
appear  that  he  had  carried  on  any  trade  after  he  had  committed 
the  said  act  of  bankruptcy.     The  plaintiff:^  are  his  assignees. 

Law  for  the  plainti^.-r-The  assignment  of  the  commissioners 
vests  aU  the  property  of  the  bankrupt  in  bis  assignees  by  re- 
lation back  to  the  act  of  bankruptcy,  so  as  to  avoid  all  mesne 
acts  done  by  the  bankrupt  to  dispose  of  or  encumber  his  pro- 
perty.    This  is  proved  by  two  exceptions  made  by  statutes ; 
the  first  of  which  1  Jac.  1.  c.  15.  ^.  14.  protects  payments  io»d 
fide  made  to  bankrupts  without  notice  of  any  act  of  bankruptcy 
in  all  cases.    The  other,  the  19  Geo.  2-  c.  32,  s.  1.,  upon  which 
the  present  question  turns,  protects  certain  payments  made  by 
bankrupts  to  creditors  bondfiie  and  without  notice.     The  first 
thing,  tlicrefore,  to  be  remarked  upon  these  two  statutes  is  the 
material  difference  in  the  wording  and  intent ;  the  one  extend- 
ing to  all  cases  of  payment  to  a  bankrupt ;  the  other  confined 
to  particular  instances  of  payments  by  a  bankrupt.    The  latter 
'  statute,  stating  the  inconvenience  which  ensued  from  permit- 
ting secret  acts  of  bankruptcy  to  avoid  payments  bond  fide  m^ie 
to  a  bankrupt  without  notice,  enacts,  that  no  bond  fide  creditor 
of  a  bankrupt /(^r  or  in  respect  of  goods  really  and  bond  fide 
sold  to  'suck  bankrupt,  or  fir  or  in  respect  of  any  bill  of  exchange 
drawn  ^  &c.  in  the  usual  and  ordinary  course  of  trade  and  dealings 
shall  be  liable  to  refund  any  money  really  and  bond  fide  re- 
ceived by  a  creditor  in  the  usual  and  ordinary  course  of  trade 
l)erore  any  commission  or  notice  of  the  bankruptcy  or  insolvency. 
The  validity  of  the  payments  to  any  creditor  is  only  provided 
for  in  those  two  cases  ;  and,  therefore,  the  Court  cannot  extent^ 
the  statute  by  an  equitable  construction  to  any  other.    If  it 
were  extended  by  construction  to  this  case,  it  might  as  well 
be  po  to  every  case  of  labour  done  for  the  bankrupt,  which 
would  include  every  charge  of  factorage,  commission,  and  the 

Uke, 
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VAe,  wherein  it  has  been  expressly  held  that  such  payifients     1/93. 
made  by  bankrupts  after  an  act  of  bankruptcy  could  not  be 


supported.  And  in  Kitchinv.  Campbtll{a),  Lord  Ch.  J.  De  Grey  ^*i"d" 
took  notice  that  all  thd  bankrupt's  property  is  vested  in  the  xlsfgiSSof 
aM^neeSy  by  relation  back  from  the  act  of  bankruptcy,  in  every  BraiA.et, 
case  except  those  specially  provided  for  by  statute.  Claek.- 

The  Court  then  desired  to  hear  the  other  side. 

Uolroyd  contra,  admitted  the  general  rule  as  to  the  relation 
back  to  the  act  of  bankruptcy »  btft  contended  that  this  case 
came  within  the  mischief  and  intent  of  the  19  Geo.  2.     The 
mttcbief  recited  by  the  act  is,  ^^  that  bankrupts  freiquently  com- 
"  mitted  secret  acts  of  bankruptcy  unknown  to  their  credit- 
"  ors  and  other  persons  with  whom  iri  the  course  of  their  trade  they 
"  htne  dealings  and  transactions"  Thij«,  therefore,  is  as  general 
as  possible,  and  extends  to  the  case  of  every  creditor.     The 
remedy  indeed  is  only  specifically  given  to  creditors  ^*  iit  of  in 
"  respect  of  goods  sold,"  and  "  bills  drawn  negotiated  or  ac- 
"cepted  by  such  bankrnpt/'     But  it  is  not  unusual  in  remer- 
dial  laws  for  the  Legislature  only  to  specify  the  most  usual  cases 
to  which  the  remedy  is  to  be  applied,   leaving  it  to  the  courts 
of  law  to  extend  it  by  construction  to  other  cases  falling  equally 
within  the  mischief  recited.     Thus  in  P/occd.  13.  several  in- 
stances are  put  of  equitable  constructions  upon  various  sta- 
tutes :  in  which,  cases  falling  within  the  reason,  though  not  pro- 
vided for  by  the  words  of  the  statute,  were  yet  held  to  be  in- 
cluded therein*     Page  36  of  the  same  book  contains  similar 
instances ;   as  that  the  statute  of  Ric,  2.  which  gives  an  actiorf 
against  the  Warden  of  the  Fleet  for  an  escape,  has  been  held 
to  extend  to  all  other  gaolers ;  and  the  statute  De  clrcumspecte 
ogatis,  which  only  mentions  the  bishop  of  Norwich,  is  held  to 
extend  to  all  other  bishops.     So,  the  statute  9  Ed.  S.  r.  3. 
^vhich  says,  that  the  executor  who  first  comes  in  by  distress, 
'hall  answer,  is  extended  by  equity  to  administrators.    Again^ 
the  4  Ed.  S.  r.  7.  which  gi%es  executors  trespass .  for  goods 
taken  away  in  the  life-time  of  their  testators,   has  been  held 
to  include  other  ai^tions*    And  the  statute  of  Marlbridge^  c.  29. 
which  gives  an  action  to  successors  to  recover  bona  ecclesias 
has  been  held  to  extend  to  bonds.    2  Inst.   162.     All  these 
are  stronger  instances  of  the  principle  contended  for  than  the 
present ;  for  hcrtf  the  very  words  of  the  enacting  clause  afford 

some 
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1793.      some  Argument  for  includin^^  the  case  at  bar :  the  Lefinlaitare 

not  only  providing  for  "  goods  sold,"  but  also  for  pajments 

And^   "  w  refpect  of^  such.  Now  this  may  fairly  be  said  to  be  a  pay- 
A^r^eA^f  "^^"^^  *"  respect  of  goods  sold,  as  contradistinguished  from  pay- 
Bkadi^et,    ments  for  the  goods  themselves  /  beyond  which  the  Legishtore 
ChAtLK.     certainly  intended  to  extend  the  remedy,  otherwise  the  wordi 
<^  or  in  respect  of**  are  rendered  nugatory.     If  then  the  defend- 
ant were  a  creditor  within  the  meaning  of  the  19  Geo,  9.  the 
payment  being  by  compulsion  (a)  is  yet  a  good  payment  within 
the  statute,  as  was  d  terpiined  in  two  cases ;  Calvert  and  others, 
assignees  of  Jones  v.  Lingard  and  Sadlier  at  the  Sittings  before 
Lord  Loughborough  in  1783 ;  and  Holmes  and  another,  assign 
nees  of  jifr.  Dougalv.  Wennington^  Exchequer,  Trin.iQGeo.i. 
Lord  Kbnyok,  Ch.  J. — Though  the  defendant,  in  receiving 
this  money,   did  not  act  immorally,  we  must  take  care  in  con- 
struing the  Stat.  19  Geo.  9.  c^  38.,  on  which  this  question  arises, 
not  to  extend  it  beyond  the  words  and  meaning  of  it.    Many 
cases  have  been  cited  to  shew  that  the  courts  extended  the  con- 
struction of  anci«>nt  acts  of  parliament  beyond  the  words,  and 
in  some  instances  (I  should  have  thought)  beyond  the  fair  im- 
port of  them.    However,  as  such  constructions  have  been  made 
and  acted  upon,  tbey  become  the  guide  for  succeeding  judges. 
In  this  case  we  are  called  upon  to  put  a  construction  on  the 
statute  19  Geo.  2.  c.  33. ;   and,  as  it  is  a  remedial  law,  1  think 
we  should  give  effect  to  it  as  far  as  the  words  of  the  act  war- 
rant.   But  it  is  clear  that  the  Legislature  did  not  mean  to  ex- 
tend this  remedy  to  all  cases ;  had  such  been  their  intention, 
they^  would  have  said  so  in  express  terms ;  instead  of  which 
they  have  chosen  to  use  particular  words,  and  to  confine  the 
remedy  to  particular  cases.     The  statute  only  extends  to  two 
case?;   of  which  this  is  neither.     Whether  or  not  it  would 
have  been  wise  to  have  extended  this  provision  to  all  cases  I  will 
not  presume  to  determine ;   though  I  cannot  refrain  from  ob- 
serving that,  had  that  been  the  caee,  all  the  property  of  a  bank* 
rupt  might  be  conveyed  to  one  creditor  to  the  exclusion  of  the 
rest.     In  determining  on  this  act  of  parliament,  it  is  sufficient 
to  say  that  this  case  is  not  within  the  words,  nor  (as  far  as  I  can 
collect)  the  intention  of  the  act;  though,  had  it  clearly  and  in- 
disputably appeared  to  have  come    within   the    meaotng  of 
the  act,  I  should  have  been  inclined  to  have  extended  it  to 
this  case, 

^  (a)  See  also  Foster  T.^/iaiuon»cttte,  Svof.  882,  S. 

ASHHURST, 


IN  TH6  Thirtt*third  Year  OP  GEOQ.GE  III.«  SOI 

AsHH0RST,  J. — ^The  words  of  this  act  are  so  plain  and  di-      1793. 
rect,  that  we  should  be  making,  instead  of  expounding,  a  lav, 


if  ire  were  to.  determine  that  this  was  a  good  payment.  ^*«nd'^ 

Bttller,  J. — I  agree  that  the  preamble  of  an  act  of  parlia-  /°®*^'''^* 
ment  cannot  restrain  the  plain  and  positive  words  of  the  enact-  Bradlbt, 
ing  clause  (ja) :  but  that  rule  cannot  govern  this  case,  where  the  ^^. 
words  of  the  enacting  clause  are  as  clear  as  those  of  the  pream* 
hie.  The  latter  sp^aki^  of  the  two  cases  of  a  bankrupt  paying  [wmn 
for  goods,  and  paying  bills  of  exchange ;  and  those  two  cases  are  '^ 
a^ain  repeated  in  the  enacting  clause  as  the  only  two  to  which 
the  provisions  of  the  act  were  meant  to  extend.  The  defend- 
ant's argument  has  indeed  been  frequently  used  on  the  con« 
Btruction*nf  another  statute,  7  Geo,  1.  r.  31.  which  enables  a 
creditor  to  prove  under  the  bankrupt's  commission  certain 
debts  not  actually  due  at  the  time  of  the  bankruptcy :  but 
there  the  preamble  recites  a  doubt  whether  *^  merchants  and 
''  other  traders  in  goods,*'  who  sell  upon  credit,  taking  bills,  &c. 
as  a  security,  can  prove  those  bills  under  the  commission  if  they 
do  not  become  due  until  ailer  the  bankruptcy  of  the  vendee : 
and  the  enacting  clause  is  general,  enabling  '^  all  and  every 
^'  persona"  who  give  credit  on  such  securities  to  come  in  under 
.the  commission.  In  construing  that  act  of  parliament  the 
Court  has  said  that,  though  '^  merchants  and  other  traders  in 
"  goods"  onlj  are  mentioned  in  the '  preamble,  as  the  enacting 
clause  is  conceived  in  more  extensive  terms,  the  operation  of  the 
act  ought  not  to  be  confined  to  merchants  only.  But  on  thin 
statute  the  case  of  Vernon  v.  Hall{b)  is  decisive.  There  a  bill 
of  exchange  had  been  drawn  on  the  bankrupt,  who  when  it  be- 
came  due  requested  time  of  the  holder,  (the  defendant,)  saying 
it  was  not  convenient  to  her  to  pay  it  at  that  time,  but  promising 
to  pay  interest  for  it  if  he  would  permit  it  to  remain  in  her 
hands ;  and  after,  and  without  knowing  of,  the  bankruptcy,  the 
defendant  received  the  amount  of  it :  but,  though  the  debt  con- 
tinued due  under  the  bill,  the  Court  said  it  was  not  a  case 
within  the  statute,  for  when  the  defendant  agreed  to  let  the 
money  remain  at  interest  it  became  a  loan  of  so  much  to  the 
bankrupt.  Now  that  is  a  much  stronger  case  than  the  present, 
because  there  the  debt  originally  arose  on  a  bill  of  exchange  iu 
the  course  of  trade.  With  regard  to  the  construction  of  statutes 
according  to  the  intention  of  the  Legislature;  we  must  remem- 
her  that  there  is  an  essential  difference  between  the  expounding 

(«)  rUk  aicteM  ▼.  C99k€,  JTOL  n^.  393.  {h)  Jnit,  S  voL  648. 

of 
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1708.     modem  and  ancient  acts  of  parliament.    In  early  ttnies  the 
JLegislature  used  (and  I  believe  it  was  a  wise  course  to  take)  te 


^^and*^    pass  laws  in  general  and  in  few  terms;  they  were  left  to  the 

Atir^r^  courts  of  law  to  be  construed  so  as  to  reach  all  the  cases  withio 

fiRAnLKY,  the  mischief  to  be  remedied.    But  in  modern  times  great  care 

Ci4ii».     hfl^  been  taken  to  mention  the  particular  cases  in  the  contem* 

plation  of  the  I^egislature,  and  therefore  the  courts  are  not  per* 

mitted  to  take  the  same  liberty  in  construing  them  as  they  did 

in  expounding  the  ancient  .statutes. 

Grose,  J. — It  is  true  that  this  is  a  remedial  statute,  and 
therefore  I  shall  be  glad  to  extend  it  as  far  as  I  think  it  was  in- 
tended to  extend :  but  the  intention  of  the  Legislature  is  to  be 
collected  from  the  preamble  and  the  enacting  clause ;  and  in 
both  those  parts  of  the  act  its  provisions  are  confined  to  two 
particular  cases;  the  one  a  payment  by  the  bankrupt  for  goods 
sold,  the  other  on  a  bill  of  exchange  in  the  ordinary  course  of 
trade.  Then  if  we  were  to  extend  the  act  to  Ibis  case,  we 
should  be  making  a  law.  As  to  the  late  cases  cited,  I  do  not 
think  they  come  up  to  the  present:  that  of  Calvert  v.  Linguard 
was  an  action  for  goods  sold  in  the  usual  course  of  trade.  I  am 
therefore  clearly  of  opinion  that  this  case  is  neither  within  the 
words  or  the  meaning  of  the  act  of  parliament. 

Postea  to  the  plaiatifs  (a). 

(a)  ride  Coplamd  ?.  S/ein,  poU.  8  twL  199. 


Sadtrdtiv^  The  KiNG  aeainsi  J.  Almoh.     In  Error. 

jiprU  27th.  ® 

The  sheriff  fXlHIS  was  a  writ  of  error  to  reverse  a  judgment  of  outlawry 
Kn'^wi'^'  X  against  the  defendant,  on  an  information  for  a  libel  of 
tnrntotbe  Ttrhich  the  defendant  had  been  found  guilty.  The  following 
frnt,  the  extracts  from  the  record  are  sufficient  to  explain  the  nature  of 
yrarof each  thc  objections ;  the  first  capias  was  not  returned ;  the  alias  capias 
statinpUiat  ^^^  regularly  issued  and  returned  ;  and  the  third  *va8  like  the 
T  ^^J!*h  ^^^  capias^  not  an  alias  nor  pluriesj  the  words  "  as  the  sheriff 
soM  year  of  "  had  been  befbrcy  or  ojlcnlimes^  commanded,*'  &c.  being  omitted. 
he^eTacird  The  return  to  the  writ  of  exigent  was  (after  stating  the  two  first 
ant  a*5iW  exactions)  "  afterwards  at  the  busting,  &c.  on  Monday  next  be- 
timei  that  c<  f^i-e  ^Q  Feast  of  the  Saints  Perpetua  and  FelicitaSy  &c.  in  the 
on  nich  a  "  £Oth  year  aforesaid,  we  caused  to  be  exacted  the  said  J,  Almon^ 
tiDR  the**"   "  and  he  did  not  appear;  and  ajierzcards  at  the  busting,  &c.  on 

yrnr)he<»x-  . 

lictfd  him  n  fourth  time  i  and  that  afterwards  on  snch  a  day  in  the  30ik  year  aferetaid  he  eiartcd 
Liiu  a  fifth  t.mr,  is  insai&cicot,  and  a  good  (round  for  rcTci^iog  tUc  oadawry. 

:j  «*  Monday 
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^^  Mondaif  aext  before  the  FeaRt  of  Saint  Edward  tbe  King,  we     1799. 

^  caused  to  be  exacted  tbe  Raid  J,  Almon^  and  he  did  not  appear ;   *"" 

^^  and  afterwards  at  the  husting,  &c.  on  Monday  next  before  the     ataimH^ 
«  Feasts  of  the  Saints  Tibercius  and  Valerianm,  in  (he  30/A  year    u^^* 
^^  aforesaid^  we  cau.«ed  to  be  exacted  Ihe  Raid  J-  Almon^  and  be 
^'  did  not  appear/*  &c.    Therefore,  &c. 

The  want  of  a  return  to  the  first  capias^  tbe  informality  of 
ihe  pluriesj  and  the  omispiun  of  the  year  of  ihe  reij^n  when  the 
defendant  was  a  fourth  time  exacted,  were  (among  others)  as* 
signed  ibr  error. 

Chamhre,  for  tbe  defendant,  after  observing  that  the  greatest 
strictness  was  required  in  proceedings  of  outlawry,  Gilb.  Hist: 
ofC.  B.  15.;  and  R.  v.  TVilkes,  4  Burr.  25()4,  5.,  objected, 
first,  that  tbe  first  writ  of  capias  was  not  returned,  and  there^ 
fore  that  there  was  no  foundation  for  the  other  writf*.  Each 
capias  should  be  returned:  TheL  Dig.  /.  11.  c.  4.  A  writ  must 
be  returned  by  the  sheriffs  otherwise  it  is  error.  Bro.  "  Error," 
pi.  2.  A  writ  o( capias  not  returned  must  be  considered  as  if 
it  had  never  issued  at  all.  It  does  not  appear  that  there  waa 
any  foundation  for  the  alias  capias  ;  for  that  should  only  have 
issued  on  tbe  return  of  nan  est  inventus  to  the  first,  which  is 
not  shewn.  2dly,  For  the  same  reason  the  third  writ  should 
have  appeared  to  be  a  pluries;  for  if  the  defendant  were  not 
within  the  sherifi^s  bailiwick  when  the  two  first  writs  issued, 
he  could  not  know  what  proceedings  were  going  on  against 
hira.  This  third  writ  might  have  misled  him,  and  induced  him 
to  suppose  that  this  was  the  first  writ.  3dly,  It  does  not  appear 
in  what  year  the  quarto  exactus  was;  and  the  Court  cannot  intend 
it.  That  should  have  been  expressly  alleged  in  words.  ln2RoL 
Abr.  802.  pl.%.  is  this  case:  ^^  if  the  return  of  the  exigent  be  at 
*•  my  county  court,  &c.  held  at  Oxford^  22  Juncj  6  Ja,  AngliaSy 
'^  Sfc.  and  ScolicB  42  the  defendant  was  exacted  and  did  not  ap- 
'^  pear ;  at  my  county  court,  &c.  held  19  July  in  the  year  afore- 
"  said ;  at  my  county  court,  &c.  16  August^  6  Jac.  Anglian  and 
'^  Scoticc  43;  the  return  of  the  second  county  court  is  not  good, 
'^  because  it  does  not  say  ^.AngUqs/  for  though  the  fii*8t  and 
^^  third  are  good,  and  pur  ceo  the  second  may  be  intended  to  be 
"  so  too,  yet  because  thin  cannot  be  taken  by  intendment,  it  is 
"  not  good."  This  is  adopted  by  Lord  JIalc,  2  If.  P.  C.  203. 
who  says  ^^  it  the  day  and  year  of  the  king  be  innerted  in  the  1, 
^^  2,  3,  and  5,  exaction,  but  omitted  in  the  4th,  it  is  erroneous, 
"  and  shall  not  be  supplied  by  intendment." 

Wood, 
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179s.  Wood^  contra. — ^The  two  firfit  objections  might  have  prevailed, 

■  if  it  were  necessary  that  there  should  be  three  capias*^ :  but  after 

'Jj^aM'.?*  judgment  one  js  sufficient:  S  Bac.  Abr.  766;  40  Ed.  3.  25. 
^{^^^'  pi'  28.  there  cifed;  and  no  objection  has  been  ij^ade  to  the 
second  capias^  which  was  ref^ularly  issued  and  retnmed.    As  to 
the  last  objection,  the  case  cited  from  3  RoLAbr.  will  not  war* 
rant  it.    The  third  exaction  i^  stated  on  the  return  to  thi^  exi- 
gent thus:  ^'  at  the  busting',  &c.  on,  &c.  in  the  SO/A  yr^rr  afore- 
^'  said,  we  caused  to  be  exacted,  &c. ;  then  follows  the  4th,  and 
"  aflencards  at,  &c.  on,  &c.  we  caused,  &c.  and  then  the  3th; 
'*  and  afierwardx  at,  &c.  on,  &c.  in  the  30th  year  nfortmid  we 
^*  caufsed,  &c."  The  word  "afterwards"  so  connects  the  several 
exactions  that  it  appears  that  the  4th  exaction  must  necessarily 
have  been  made  in  the  SOth  year;  for  the  third  is  stated  to  have 
^    been  made  in  the  SOth  year ;   the  fourth  is  {stated  to  ba%'e  been 
made  6[/7^r  the  third ;  and  the  fifth,  which  is  alleged  to  have 
been  made  after  the  fourth,  is  also  expressly  stated  to  have  been 
in  the  same  SOth  year.     The  case  in  RoL  Abr.  was  properly 
determined  at  the  time,  because  then  the  return  to  the  exigent 
distinguished  the  several  exactions  separately,  and  unconnected 
with  each  other :  but  since  that  decision,  and   indeed  in  very 
modern  times  (a),  the  form  of  the  return  has  been  varied,  and 
the  word  "  afterwards"  has  been  introduced  between  the  several 
exactions,  which   necessarily  connects  them*     And  therefore 
though  this  objection  might  have  prevailed  as  long  as  the  ancient 
form  of  returning  this  writ  obtained,  it  can  have  no  weight 
now,  the  reason  having  entirely  ceased.     It  may  be  admitted 
that  if  tiie  fourth  exaction,  as  stated  on  the  record  between  the 
third  and  fifth,  could  possibly  have  been  made  in  any  other 
year  of  the  reign  than   the  SOth,  the  Qourt  could  not  intend 
that  it  was  in  that  year:  but,  it  being  utterly  impossible  that 
that  transaction  could,  consistently  with  what  is  stated,  have 
happened  in  any  other  year,  the  Court  are  not  required  to  make 
any  intendment,  but  are  merely  called  upon  to  give  effect  to  the 
words  used,  and  to  say  that  "  afterward.^,"  as  "here  introduced, 
refers  to  the  SOth  year ;  and,  unless  they  give  it  that  construe- 
tion,  they  must  reject  it  altogether  as  senseless. 

Lord  Kenyov,  Ch.  J. — In  cases  of  outlawry  the  rule  is,  as 
has  been  stated  by  the  defendant's  counsel,  that  the  most  scru- 
pulous exactness  is  required.  This  rule  has  been  adopted  in  a 

(«r)  Mr.  fTooi  said  that  faeund«ntood,  from  epqairles  at  the  Crown  Ofice,  that 
ChU  Sojm  was  adopted  aboot  forty  ^re an  a^o. 

series 

"l 
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series  of  determinations.     It  is  now  too  late  to  enter  into  the     1793.' 
reasons  on  which  particular  objections  have  been   held  to  be  — — 
fatal ;  we  have  only  to  examine  whether  or  not  the  authorities     agaM^ 
have  been  followed.     And  I  confess,  1  cannot  distinguish  thi^  ^l^^"!^ 
case  from  that  in  2  Rol.  Abr.  in  substance :  the  introduction 
of  the  word  "  afterwards"  makes  no  difference.     The  sheriff's 
return  then  stated  the  several  proceedings  distinctly,  as  it  should 
now.   Any  reasonable  person  reading  the  return  to  the  exigent 
might  suppose  that  the  fourth  exaction  was  in  the  SOth  year : 
bta  in  the  case  in  RoL  Abr.  the  Court  said  they  could  not  make 
such  an  intendment ;  and  that  book  of  abridgment  was  pub« 
lished  by  Lord  Ilale^  who  approved  of  the  case  cited,  and  gave 
his  reasons  why  it  should  be  adopted. 

BuLLBB,  J. — ^I  admit  that  there  is  neither  sense  or  reason  in' 
the  objection ;  but,  according  to  the  authorities,  it  must  prevail. 
In  a  record  of  outlawry  it  is  necessary  to  state  the  year  of  the 
king^s  reign  {a)  in  which  every  transaction  happened  ;  though 
that  is  not  required  in  other  records.  For  example,  when  con- 
tinuances are  entered  for  the  purpose  of  excluding  the  statute 
of  Limitations,  the  year  of  the  reign  is  never  mentioned.  But 
in  the  case  of  outlawry  a  different  rule  has  been  established, 
and  therefore  it  must  be  adhered  to  in  the  present  instance. 

Per  Curiam^  Judgment  reversed. 

(«)  VidM  Crom^a  case,  Hard.  6,  7. 

The  King  agawsl  The  Inhabitants  of  Hamprestox.  Saturday^ 

N  an  appeal  against  an  order  of  removal  from  Gillingham  Ahirini^to 


to  Hampreslonj  in  Dorsetshire^  the  sessions  confirmed  the  Slid,  j**^ 


o 

order,  and  stated  the  foDowjng  case  for  the  opinion  of  this  Court,  a  {JiJ^rty  *of 
The  pauper,  W.  Gray^  having  acquired  a  settlement  in  Ham^  parting  on 
jTejioir,  went  to  one  S.  Hannam^  a  miller  of  Gillingham^  and  notice,  is  a 
agreed  to  serve  hini  for  Ss.  9d.  per  week ;  he  considered  himself  fuig'l^nd" 
obliged  to  serve  his  master  on  Sunda/ys  as  well  as  other  days ;  artd  [J^^n^'i" 
accordingly  served  on  Sundays.  "  They  had  a  liberty  of  parting  y«n'.wnd©' 
^  on  a  month's  notice  on  either  side."     He  received  one  shilling  settlement. 
as  earnest  to  bind  the  bargain.     There  was  no  mention  of  time^  5  ib!^3S2, 
or  for  how  long  he  should  serve.     He  continued  under  this  315'*]**' 
contract  about  two  years  and  an  half,  residing  in  Gillingham  in 
the  house  of  his  master.     He  then  went  to  Tisburjf  to  be  innocu- 
lated^  where  be  remained  two  months.     S.  Ilannam  then  sent 

for 
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179S.  for  hini)  and  he  was  hired  again  by  him  at  the  rate  of  is.  per 

— ' week,  the  pauper  insivtinf^  that  the  wages  should  be  even  nio» 

agtikui  ney.    He  continued  to  live  with  Hannam  under  the  lastcoii« 

bHaiitiar  ^^^^^  '^^  ^^^  yetiT%  and  an  half;  during  all  which  time  he  re- 

HAWFaai*  sided  in  his  master*8  house  in  GiUitizham. 

TOR.  " 

Bearcroft^  Templeman^  and  fVoollaston^m  support  of  the  order 
^  '•    'i'^f     of  sessions  contended  that  this  was  not  an  indefinite  hiring,  bnt 
was  either  a  hiring  for  a  week,  a  month,  or  at  tJie  most  for  five 
Weeks.  In  J7.  V.  Newton  Toney  (<7),  BuUtVy  J .  laid  down  this  rule, 
that  if  there  be  any  thing  in  the  contract  to  shew  that  the  hiring 
was  intended  to  be  for  a  year,  the  reservation  of  weekly  wages 
,  would  not  controul  that  hiring :  but  that  if  the  payment  of 
weekly  wages  were  the  only  circumstance  from  which  the  dart* 
\ion  of  the  contract  was  to  be  collected,  it  must  be  taken  to  be 
only  a  weekly  hiring.  Now  this  case  fiiUs  within  the  latter  branch 
of  that  rule ;  for  there  is  no  Other  circumptancc  (except  the 
liberty  of  parting  at  a  month's  notice,  which  cannot  enlaige 
*  the  contract  to  be  either  a  hiring  for  a  year  or  an  indefinite 
hiring)  but  the  reservation  of  weekly  wages,  from  which  the 
duration  of  the  contract  is  to  be  collected.    In  jf2.  v.  Newton 
Toney y  and  in  R.  v.  Odiliam  (fr),  the  paupers  who  were  hired  at  so 
much  per  week  as  post-boys,  and  who  continued  in  their  respective 
services  for  more  than  a  year,  were  adjudged  not  to  have  gained 
settlements  by  such  hirings  and  services.  So  in  jR.  v.  Dedham  (c) 
where  the  pauper  ^*  let  himself  to  J.  jl/.  at  the  wages  of  6i. 
**  per  week.  Summer  and  Winterj^  he  gained  no  ^ttlement. 
Atfd  in  R.  v.  Elslack  (d)  no  settlement  was  gained  by  serving 
a  year  under  an  agreement  to  live  with  two  brothers  at  Is.  Ad. 
per  week  as  long  as  they  should  want  a  servant.     Thus  this 
case  would  rest  upon  the  words  of  hiring,    independently  of 
the  accompanying  ones  that  '^  they  had  a  liberty  of  parting 
^^  on  a  month's  notice :"  but  those  words  do  not  v^ry  the  case. 
In  R.  v.  Birdbrooke  (c).  Lord  Kenyon  expressly  said  that  ^  the 
''  power  of  giving  a  month's  notice  makes  no  difference."    And 
in  jR.  v;  Bradninch  (/),  where  the  hiring  was  by  the  week  at 
2i.  6d.  per  week,  and  to  part  at  a  fortnight's  or  month's  notice, 
no  settlement  was  gained,  because  the  pauper  was  under  no 
obligation  to  serve  for  a  year.    It  is  true  that  one  expression 
in  that  case  differs  from  the  present,  inasmuch  as  there  the 

(a)  j4nU,  2  voi.  453.  (b)  Jh.  6S2. 

(e^  Burr.  8  C.  653.  (d)  2  Boit.  353.  but  edit 

(«)  jitUe,  4.  vL  246.  (J)  Burr,  8.  C  662. 

pauper 
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pauper  waa  hired  iy  the  weekj  and  here  "  he  a^eed  to  serve     1793. 
**  for  38.  9d.  per  week."     But  that  case  is  a  decisive  authority 
to  shew  that  the  liberty  of  putting  an  end  to  the  contract  on     ogtawi 
giving  a  month's  notice  will  not  enlarf^  the  time  of  service    biunt"^of 
before  mentioned,  or  raise  any  obligation  on  the  part  of  the  ^^^***' 
pauper  to  serve  for  a  year,  which  the  Court  in  that  case  con* 
sidered  as  the  criterion.    If  indeed  there  had  been  an  express 
hiring  for  a  year,  it  may  be  admitted  that  the  liberty  of  giving 
a  month's  notice  to  part  would  not  defeat  the  settlement ;  but 
here  was  no  contract  for  a  year.    And  the  only  effect  that  the 
introduction  of  those  words  can  have  is,  that  it  may  perhaps 
enlarge  the  contract  from  a  week  to  a  month,  or  to  five  weeks. 
According  to  the  case  of  Newton  Toney  this  would  not  be  con- 
sidered to  be  a  general  hiring,  were  it  not  for  the  power  of 
giving  a  month's  notice ;  and  the  c&se  of  A.  v.  Bradninch  shews 
that  that  circumstance  cannot  vary  the  case.    No  argument 
against  this  construction  of  tlie  contract  can  arise  from  the 
pauper's  serving  on  Sundays^  because  that  is  equally  consistent 
with  a  service  for  a  week  or  a  month  as  with  a  yearly  service. 

Bond  and  Dumford^  contriy  were  stopped  by  the  Court. 

Lord  KavYoN,  Ch.  J. — It  is  admitted  that,  since  the  case  of 
R.Y.Ifew  Windsor^  the  circumstance  of  the  parties  having  it  in 
their  power  to  determine  the  service  on  giving  notice,  will  not 
defeat  the  settlement,  where  there  is  a  contract  for  a  year,  and  a 
year'sservice  under  it.  Netthercould  it  be  disputed  by  thecoun- 
sel,  who  argued  in  support  of  the  order  of  sessions,  that  a  gene« 
ral  hiring  is  not  a  hiring  for  a  year.  In  each  of  the  canes  cited 
there  was  something  to  shew  that  the  parties  did  not  intend  that 
it  should  be  a  genera)  hiring ;  one  was  as  long  as  the  master 
wanted  a  servant,  another  as  long  as  the  parties  liked,  where, 
without  any  notice,  the  contract  might  immediately  have  been 
determined.  But  wherever  (he  relation  of  master  and  servant  is 
tp  continue  for  an  indefinite  fime,  and  cannot  be  put  an  end  to 
at  the  election  of  either  party,  without  notice,  there  the  hiring 
must  be  understood  to  be  a  hiring  for  a  year.  If  this  were  not 
a  general  hiring,  those,  who  disputed  that  proposition,  should  ' 

have  pointed  out  for  what  time  it  was  to  continue ;  and  indeed 
it  has  been  contended  to  be  for  a  month,  or  a  month  added  to 
a  week ;  but  there  is  no  foundation  for  either.  For  if  that  were 
K>,  the  pauper  might  have  left  the  service  at  the  end  of  the  first 
lliontb,  or  of  t|ie  five  weekt^  without  giving  any  Aotice  at  all : 

bu^ 
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1793.     but  there  is  no  pretence  for  that ;  for  by  the  terms  of  the  con« 
-tract  he  was  to  give  a  roonth^s  notice  before  he  could  determine 


^il^a^^  it.  And  this  is  distinguishable  from  R.  v.  Bradninch^  for  there 
blunta'of  ^^^  ^  hiring  for  a  stipulated  time  less  than  a  jear.  In  this 
HAMPREt-  case,  independently  of  the  first  contract,  the  parties  met  again 
after  an  absence,  and  the  pauper  was  a  second  time  hired  at 
the  rate  of  45.  per  week,  the  pauper  insisting  upon  an  increase 
of  wages.  This  also  was  a  general  hiring,  which  in  kw  is  a 
hiring  for  a  year ;  and  the  pauper  having  served  more  than  a 
year  under  it  ih  Oillingham  acquired  a  settlement  there. 

AsHHURST,  J. — It  is  observable  that  here  were  two  hiring^, 
entirely  distinct  from  each  other.  The  first  was  a  general 
hiring  at  so  much  per  week,  which  the  law  takes  to  be  a  hiring 
for  a  year.  And  it  has  been  determined  that  the  other  part  of  the 
agreement  that  each  party  had  the  liberty  of  putting  an  end  to 
the  contract  on  giving  a  month's  notice,  will  not  prevent  the  ser- 
vant's gaining  a  settlement.  On  the  second  hiring  an  observa- 
tion arises  from  the  difference  of  expression  ;  for  there  the  pau- 
per was  hired  at  the  rate  of  4s.  per  week;  which  words  clearly 
refer  to  the  quantum  of  the  wages,  and  not  to  the  duration  of  the 
contract.  This  is  a  stronger  case  than  that  of  /2.  v.  Birdbrooke. 
BuLLEn,  J. — A  hiring  at  so  much  per  week  simply,  and  with- 
out any  other  expression,  has  been  held  to  be  only  a  hiring  for  a 
week,  because  that  expression,  if  it  be  not  explained  by  other 
words,  has  been  taken  to  apply  to  the  duration  of  the  contract^ 
«nd  not  to  the  wages :  but  here  are  other  words  to  shew  that  the 
reservation  of  weekly  wages  could  not  confine  it  to  be  a  weekly 
hiring,  for  neither  party  could  determine  the  contract  without 
giving  a  month's  notice.  This  is  either  a  definite  or  an  inde- 
finite hiring  :  if  the  latter,  the  law  says  it  is  a  hiring  for  a  year. 
Then  it  was  incumbent  on  the  counsel,  who  contended  that  it 
was^  a  definite  contract,  to  define  its  duration  :  but  nothing 
has  been  stated  to  shew  that  it  was  a  definite  hiring.  It  could 
not  be  merely  a  hiring  for  a  week,  because  the  contract  was  only 
to  be  determined  by  giving  a  month's  notice :  nor  for  a  month 
only,  as  one  of  thecounsel  admitted.  It  must  then  be  taken  to  be 
a  general  hiring;  and  the  condition  of  being  at  liberty  to  part 
on  a  month's  notice  will  not  defeat  the  settlement ;  as  well  held 
in  i2.  V.  New  Windsor^  and  R.  v.  Birdbrooke.  What  was  said  by 
Ijord  Kenj/on  in  the  latter  oft  hose  cases  has  been  misapplied  i  bis 
Lordship  ha^  disposed  of  the  former  part  of  the  tase,  namely, 
^  that 
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thfit  there  was  a  hiring  for  a  year,  and  then  he  added  ^Mhe  1793. 

"  power  of  Riving  notice  makes  no  difference,  for  it  has  been  — 

"held  that  an  agreement  to  leave  the  service  on  giving  a  ^^^^^ 

*  month's  warnins^  did  not  defeat  the  settlement."  ?>*  >•*>*: 

trAosE,  J.  of  the  same  opHiion.  RAM- 
Order  of  Sessions  quashed. 


PR£Btoir. 


Darby  against  Bauoham  and  Another.   ^  Saturday, 


THIS  was  an  application  lo  discharge  the  defendants  out  J^<^  ac- 
of  CQStody  on  mesne  process,  thfyiieing  bankrupts,  and  biii/%vhicS 
having  sunendered  to  the  commissioners  on  the  ^th  February  dJI^a'Sd*!* 
last:  after  which,  and  Ijefore  tire  expiration  of  the  enlarged  |||^j|*a*l^^p 
term,  beyond  the  forty- two  da  s,  which  had  been  granted  by  ti»ebiink- 
the  Lord  Chancellor,  they  were  arrested  by  the  plaintiff  as  ac-  the  drawer, 
ceptor  of  bills  of  exchange  drawn  by  tliem,  which  had  not  be-  ,^e"?\hc 
come  diie,  nor  were  paid,  until  after  the  act  of  bankruptoy.  di^iy^thc 
The  application  was  grounded  on   the  5  Geo.  ^.  r.  30.  s.  5.  time  aiiow- 
which  enacts  "  that  the  banhriipt  shall  he  free  from  all  arrests,  5  o  ?!  d 
**  restraint  or  imprisonment  of  any  of  his  crcA'/m-*  incoming  for^.it'oi. 
"  to  surrender,  and  fronn  the  actual  surrender  of  such  bankrupt  '".«^  '^^ 
•  to  the  said  commissioners,  fof  and  during  the  said  forty-two  sioner*  ta 
"^  days,  or  such  further  time  as  shall  be  allowed,  &e.   provided  mmr^' 
"  such  bankrupt  was  not  in  custody  at  the  time  of  such  sui-  ^j^  ^% 
"  render  and  submission  to  be  examined."  /J,y,^r^^^^  ii^^^^ 

Garros? shewed  cause  against  the  rule,  relying  upon  the^na-/^/^;  1  /,\ .«  : 
logy  of  this  case  to  that  of  bail ;  who,  it  had  been  adjudged, 
were  entitled  to  surrender  their  bankrupt  principal  at  arty 
tinw,  notwithstanding  this  provision  of  the  statute.  1  Aik.  9S^, 
Co,  Bank,  Iajzc^  100.;  and  one  reason  in  tlie  latter  book  for 
this  exception  is,  that  no  inconvenience  can  ensue  to  the  bank- 
rapt,  for  the  commissioners  may  examine  bim  in  gaol.  The 
acceptor  in  this  instance  is  no  more  a  creditor  of  the  drawers 
before  the  acceptances  are  due  and  paid,  than  the  bail  are  of 
their  prittctpal  till  they  are  damniCed  :  but  each  being  liable 
in  a  certain  event,  if  one  has  been  held  entitled  to  surrender 
the  principal,  the  other  is  equally  entitled  to  arrest  the  drawer. 
Per  between  an  arrest  in  the  fir.^t  instance  and  a  surrender 
iuto  castocly,  which  is  tantamount  to  an  arrest,  there  c<tn  be 
DO  mbstantial  liielinction.  All  the  consequences  are  the  same. 
The  statute  only  froteats  the  bankrupt  from  the  arrest  of 

Vol.  V.  P  creditors 
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1793.     creditors,  which  must  be-  understood  of  creditors  at  the  time  of 
the  act  of  bankruptcy :   now"  this  plaintiff  was  no  more  an 


^gtUni     actual  creditor  then,  than  bail  are  before  they  are  damnified  \ 
Bauoram.  and  consequently  there  is  the  same  reason  -for  excepting  the 
one  as  the  other  out  of  the  statute. 

Cookcy  contrdf  was  stopped  by  the  Court. 

Lord  Kenyok,  Ch.  J. — The  words  of  the  statute  5  Geo,  9. 
are  general,  and  extend  to  all  cases,  provided  the  bankrupt  be 
not  already  in  custody.  And  this  protection  from  arrest  is 
analogous  to  many  other  cases ;  for  the  commissioners  of  baoic- 
rupt  are  a  court  of  justice;  and  the  bankrupt  is  as  much  bound 
to  attend  them  as  any  other  witness  is  in  any  court  ofjustice. 
Here  the  Legislature  have  expressly  protected  bankrupts  from 
arrests  during  the  forty-two  days,  the  ordinary  time  allowed 
for  their  examination,  and  such  further  time  as  in  particular 
cases  may  be  given.  The  case  of  bail  alluded  to  comes  within 
the  exception  in  the  act;  the  principal  is  considered  as  being 
in  custody  of  the  bail,  who  are  his  gaolers,  and  may  surrender 
him  when  they  please.  And  there  is  a  proviso  that  the  act 
shall  not  extend  to  ^^  bankrupts  in  custody  at  the  time  of  such 
<<  surrender  and  submission  to  be  examined."  But  the  general 
words  of  the  act  extend  to  all  cases,  except  that  one  which  is 
particularly  mentioned  as  an  exception. 

Rule  absolute (a)« 

(a)  Vide  Dauh  v.  Trotter ^  poii.  8  voi. 


jfajiit.  Harbord  against  Perigal. 

S'yg'ito'      npHE  declaration  was  filed  on  the  17th  February;  the  21st 
Pj^Baf^  ^^^  ^°  ^  Stfi?<//zy,  and  on  the  2Sd  the  defendant  filed  a 

areinciu-     plea  in  abatement.     The  plaintiff  conceiving  that  it  was  not 
filed  in  time,  signed  judgment  as  for  want  of  a  plea ;  which 

SA^Aertf  contended  v^as  irregular,  and  moved  to  set  the  judg* 
ment  aside  on  that  ground :  because  where  the  last  of  the  four 
days  in  which  a  party  has  to  plead  happens  on  a  Sunday y  he  ha$ 
in  this,  as  in  all  other  instances,  the  next  day  to  do  the  act. 
Baldwin  was  to  shew  cause  in  the  first  instance.  But 
Per  Curiam. — The  judgment  is  regular :  for  in  the  case  of 
pleas  in  abatement  the  four  days  are  reckoned  inclusively,  and 
consequently  the  time  for  pleading  expired  on  the  Saturday. 

Rule  discharged  {ay 

(«)  Vide  Lu  V.  CarUm^  mOe,  S  vol.  613. 
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I 


Salte  and  Another  against  Field.  ^^Si, 

N  trover  for  176  pieces  of  printed  calico,  the  question   The  p»^ 
JL  was,  Whether  the  goods  were  the  property  of  the  plain-  coods 
tiffs,  or  formed  a  part  of  the  effects  of  Dewhurst  a  bankrupt,  an^a^ent^ 
and' as  such  vested  in   his  assignees?  and  on  the  trial  of  a  vendee 
special  case  was  reserved,  in  substance,  as  follows :  b^'ir*^'**' 

Dewhurst  had  a  house  of  trade  in  Austin  Friars^  London^  the  vendee's 
where  his  business  was  conducted  by  J.  Hill  his  clerk,  and  wliosr* '" 
had  also  a  house  of  trade  at  New  York,  where  he  himself  re-  Jreatuch- 
sided  and  conducted   his   business.     The  fi:ood9   in   question  <?dbythe 

'  vendee  8 

were  sold  by  the  plaintiffs  to  Dewhurst  through  the  interven-  creditors, 
tion  of  HiU  his  clerk,  on  the  3d  and  5th  of  Majtj  1792,  and  Ihrv^n-" 
were  delivered  on  those  days  at  the  house  in  Austin  Friars,  f" avoidT 
London,  and  were  afterwards  sent  by  DewhursV^  clerk  to  the  the  attach, 
defendant  to  be  packed,  in  order  to  their  being  shipped  to  the  ven- 
Dewhurst  at  New  York.    On  the  9th  of  April  1792,  Dewhurst  coSnter^'"*^ 
wrote  a  letter  to  Hilly  his  clerk  and  manager  in  London,  which  JJJIjJ^iJ^ 
was  received  by  the  latter  in  London  on  the  18th  oi  Mai/  1792;  l«"er  to  hw 
in  that  letter,  jafter  saying  that  he  was  ruined  in  consequence  before  sach 
of  several  failures,  he  added,  ^^  if  you  have  purchased  any  goods  tholighoot 
'*  for  my  acpount,  or  if  any  orders  are  given  out,  let  the  per-  JJ^erwards* 
"sons  have   their  goods  back,  and  countermand  all  orders."  the  vendor 
This  letter  was  shewn  by  Hill  to  the  plaintiffs  on  the  18th  of  take  baSc 


May  1792  about  nine  o'clock  in   the  evening,  who  then  in-  T^S^m. 
formed  Hill  they  were  ready  to  take  back  the  goods  as  pro-  J.^-  ^-^^ 


posed  by  the  letter.     On  the  I8th  and  19th  Maj/  1792  several  m.] 


attachments   were  made  in  the   mayor's  court  and  sheriff's    p    .     X^r^ 
court,  London  ;  and  served  upon  the  defendant  by  creditors  of  ^y^    ^ 
Dewhurst,  in  order  to  attach  the  goods  in  question,  and  other  ^     ^^'  ^^' 
goods   which  had  been  sold  to   Dewhurst  and  sent   to   the  ^  ^  "^ 
defendant  as  his  packer  ;  and  the  debts  for  which  such  attach-  i  9^^  ^  ^'^^ 
ments  were   made  exceeded  in  amount  the  value  of  all  the 
goods  in  the  hands  of  the  defendant.   On  the  2l8t  of  May  1792 
a  meeting  of  DewhursC%  creditors  was  convened  by  Hill  his 
clerk,  when  the  letter  was  laid  before  them.     On  the  23d  May 
1792  the   plaintiffs  demanded  the  goods  in  question  of  the 
defendant,  and  in  consequence  of  their  n5t  being  delivered 
commenced  the  present  action .     Dewhurst  returned  to  Eng* 
land  in  October  1792,  and  S.  Wilson  and  Barnard  were  the 

P  2  assignees 
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1793.      assignees  of  his  estate  and  eflfects  under  a  commission  of  bant 
rupt  dated  Wih  Januarj/  1793. 


^ain^t         Baldmn  for   the   plaintiffs   contended,  first,  that  the  pro- 


perty  of  the  goods  never  vested  in  Dewhursi;  because  on  the 
9th  jdpril  preceding  the  delivery  of  the  goods   to  llill  the 
agent,  his  agency  was  determined,  at  least  with  respect  to 
any  advantage  to  be  derived  from  it  to  the  bankrupt;  and 
consequently  after  that  time  the  latter  could  not  avail  him- 
self of  any  act  done  by  Hill  in  his  favour.     2dly,  fiut  sup- 
posing the  prpperty  of  the  goods  did  vest  in  Dewhursi  in  the 
interim  lietween  the  delivery  and  the  assent  of  the  vendors  to 
the  countermand,  yet  when  that  assent  to  receive  back  the 
goods  was  given,  it  had  relation  back  to  the  bankrupt's  offer, 
which   was  on  the  9th   Aprilj  and   consequently  it  is  not  af- 
fected by   the  subsequent  attachments   or  bankruptcy.    Ifor 
the  assignees,  or  those  who  claim   from  the   bankrupt,  can 
only  take  his  property,  subject  to  those  equities  which  would 
have  affected  hiniself  in  case  he  bad  remained  solvent :  and 
if  the  offer  made  by  him  to  return  the  goods,  when  he  found 
he  was  no  longer  likely  to  pay  for  them,  being  founded  in 
honour    andx  conscience,    was    binding  upon  him,    and  was 
such  as  he  then  could  legally  make,  he  having  then  the  dis- 
posal of  his  own   effects,  his  act  will  equally   bind  his  as- 
signees, who  are  the  real  defendants  in  this  case.     This  point, 
however,    does    not    rest    oii    general    argument,    but  was 
solemnly  decided  in  Allan  v.  Barwick  (a).     The  difference, 
if  any,  is  in   favour  of  the  plaintiff's  demand :  the   facts  of 
it  are  in  substance  the  same ;  but  there,  although  the  goods 
were  sent  to  a  third  person  before  the  bankruptcy,  yet  no 
notice  was  sent  of  there  having  been  such  a  delivery  to  the 
use  of  the   vendors  till  after  the  bankruptcy ;  whereas  here 
tlic  countermand  and   relinquishment  of   the    property  was 
sent  before  the  attachments  or  the   bankruptcy,  namely,  on 
tln^th  April  1793,  to  which  the  assent  of  the  plaintiffs  must 
have  relation. 

Park^  contrdj  said  there  was  a  material  distinction  between 
this  and  the  case  of  Ail  in  \.  Barwick;  for  there  the  goods 
were  actually  sent  by  the  bankrupt  to  a  third  person,  and 
accepted  by  him  to  the  use  of  the  vendor  before  the  bank- 
ruptcy, although  the  notice  was  not  sent  to  the  vendor  him- 
self till  afterwards ;  so  that  there  was  a  complete  delivery  to 
him,  and  not  merely  an  offer  to  deliver,  while  the  bankrupt 

(a)  1  Sif.  165. 

had 
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had  still  the  disposition  of  his  property.     But  there  is  ano-      1793. 
ther   and  a    more  important    distinction    between    tlie  two      • 
cases,  as  the  case  of  Atkin  v.   Rarwick  was  understood  by     ^^i[3 
Lord  Mansfield  in  Harman  v.  Fisher  (a),  where  he  observed      *»«•»• 
that  the  judg'ment  of  that  case  seemed  to  be  right,  but  that 
the  reasons,  as  reported  by  Slrange^  were  wrong :  That  the 
true  ground  was,  that  the  trader  very  honestly  refused  to  ac- 
cept the  goods,  and  returned  them.     And  his  Lordship  again 
adverted  to   the  same  case,  with   the  same  doubts  as  to   the 
reasons   for  the  judgment,    in    another  case  of  Alderson  v. 
Temple  {by     And  it  is  to  be  observed  that  the  goods  in  that 
case  in  Strange  were  never  entered  in  the  bankrupt's  stock, 
but  were  soon  after  the  delivery  sent  by  them  to  another  per- 
son for  the   vendor's   use.     Here  the  goods   were  accepted 
into  the  bankrupt's  stock  by  his  agent,  and  acts  of  ownership 
exercised  upon  them,  they  being  sent  to  the   packers  for  the 
purpose  of  being  prepared   for  exportation.     This  therefore 
forms  ^material  distinction  between  the  two  cases.     It  can- 
not be  contended   that   the   property  did  not  once  vest  in  the 
bankrupt :  for  when   an   aj^ent  is   invested  with  a  competent 
authority  to  act  for  his  principal,  nothing  can  be  better  esta- 
blished than  that  all  tlie  acts  of  such  an  agent,  more  particu- 
larly with  respect   to  third   persons,   must  be  binding  upon 
tlie  employer  until  the  agency  is  revoked  by  notice  delivered 
to  the  agent.     If  it  were  otherwise,  no  person  would  be  safe 
in  treating  with   agents  of  persons  abroad.     The   plaintiffs 
might  undoubtedly    have    insisted   upon   the    sale  after   the 
agreement  and  delivery  to  /////;  tliat  delivery  therefore  was 
absolute  and  unconditional  as  to   the  two  contracting  parties 
in  London^  and  could   not  be   undone  without  the   mutual 
assent  of  both.     The  property   was  as  completely  vested  in 
the  bankrupt  by  the  act  of  his  agent,  as  if  he  had  been  pre- 
sent himself.     Then  notwithstanding  the  offer  of  one  of  the 
parties  to  relinquish   the  contract,  it  could   not  be   revoked 
until  the  assent  of  the  other  was   actually   given.     Now  that 
assent  was  not  given  till  the  goods  had  l)een  attached  by  other 
creditors  of  the   bankrupt ;  and  if  at  the  time  of  the  attach- 
ment the  property  of  the  goods  remained  in  Dexchurst^  it  was 
tjot  in  the  powdr  either  of  him  or  the  plaintiffs  by  any  subse- 
quent act  to  defeat  the  attachment. 
The  Court  stopped  Baldzcin  from  replying. 
Lord  Kenyon,  Ch.  J. — The  property  in  these  goods  was 
apparently  devested  out  of  the  plaintiffs  at  the  time  of  the  sale, 

(a)  Cowi>.  1S5.  (5)  4  Burr.  2229. 
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1793.     according  to  the  opinion  which  the  parties  then  had  of  the 
■  transaction  :  but  afterwards  when  all  the  facts  were  disclosedi 

agm^  and  when  Dewhurst  was  desirous  not  to  purchase  any  other 
Field,  goods,  it  was  in  the  power  of  the  buyer  and  seller  to  pot  an 
end  to  the  contract  as  if  it  had  never  existed  ;  and  it  is  stated 
that  the  proposition  made  by  the  purchaser  to  rescind  the 
contract  was  acceded  to  by  the  sellers.  1  cannot  distinguish 
this  case  from  that  of  Atkin  v.  Barwick  on  principle ;  for  in 
that  case  there  had  been  a  delivery  of  the  goods  by  the  seller 
with  the  concurrence  of  all  the  parties  interested ;  but  the 
agreement  of  the  parties  to  rescind  that  contract  put  an  end 
to  the  sale  as  if  it  had  never  taken  place.  So,  in  this  case,  it 
was  competent  to  the  principal  to  disavow  the  contract  made 
by  his  agent,  if  the  vendors  chose  to  accede  to  it :  the  pro* 
position  made  by  the  purchaser,  and  which  was  dictated  by 
common  honesty,  might  have  been  refused  by  the  vendors 
if  they  had  chosen  :  but  they  agreed  to  it,  and  by  the  mutual 
agreement  of  both,  the  contract  of  sale  was  rescinded.  If 
Dewhursi  had  died  before  the  purchase,  the  contract  must 
have  been  put  an  end  to. 

AsHHURST,  J. — The  case  cited  from  Strange  directly 
applies  to  the  present.  By  the  letter  written  by  Dewhurstj 
and  by  the  subsequent  act  of  all  the  parties,  the  sale  was 
rescinded.  A  proposal  to  that  effect  was  made  by  one  party, 
and  agreed  to  by  the  other ;  and,  by  that,  the  contract  was 
put  an  end  to  by  the  consent  of  both.  And  though  the  goods 
remained  in  the  hands  of  the  defendants,  they  did  not  remain 
there  for  the  purpose  for  which  they  were  originally  intended : 
but,  the  contract  being  rescinded,  the  property  revested  in 
the  plaintifis;  and  therefore  the  creditors  of  DfvAiirsI  had  no 
right  to  attach  the  goods  in  the  hands  of  the  defendant, 
because  at  that  time  they  were  no  longer  the  property  of 
Dewhurst. 

BuLLER,  J. — The  principle  on  which  the  case  of  Atkin  v. 
Barwick  was  decided  governs  this :  and  indeed  that  is  a  much 
more  frvourable  case  for  the  plaintifis  than  this.  The  point 
there  contended  for  was,  that  there  was  no  consent  by  the 
sellers  to  rescind  the  contract ;  but  here  an  express  consent 
by  them  is  stated.  As  to  the  assent  there,  the  Court  said 
they  would  presume  it,  because  it  was  for  the  interest  of  the 
parties  :  but  here  it  is  not  necessary  to  presume  such  a  con« 
sent,  it  being  expressly  proved.  '  With  regard  to  the  justice 
of  the  case,  it  is  impossible  to  entertain  any  doubt.  A  ques- 
^'^n  has  been  put  in  argument,  whether  those  acts  done  by 

the 
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the  agent  before  he  knows  of  the  revocation  of  his  letter  of 

attorney,  are  good  ?  I  think  that  the  principal  in  such  a  case  ^ 

could  not  avoid  the  acts  of  his  agent,   done  bond  fidcj  if  they      g^^^, 
were  to  his   disadvantage  :  but  he   might  consent  to  avoid      ^i^^^^J 
those  which   were  for  his  benefit.     And   here  the  principal 
was  anxious  to  rescind  this  as  well   as  all  other  contracts 
made  by  his  agent ;  and  the  vendor  agreed  to  take  the  goods 
back  again. 
Grose,  J.  of  the  same  opinion. 

Pofitea  to  the  Plaintiffs  (a). 

(a)  Vide  Smiik  ▼.  Fie/rf,  pott,  402.  and  Barnn  ▼.  fredand^  pott.  6  vol.  80 

TooKE  against  Holmngworth  and  Others,  xutpii. 

Assignees  of  Daniel. 

THIS  was  a  special  verdict,nn  an  action  of  trover  for  three  ^.*nd  b, 
,  ,         t,        •  came  to 

bills  of  exchange,  and  a  certain  quantity  of  guineas.  this  agree- 

Two  years  before  the  bankruptcy  of  Daniel  it  was  agreed  S!shouid* 

between  the  plaintiff;  and  a  merchant  residing  at  JI/<jfiifA«/fr,  J?^*!^! 

and  Daniel  then  of  London^  goldsmith,  that  the  latter  should  ^^^^^"^{^ 

purchase  of  the  former  all  the  light  gold  coin  of  this  realm,  which  be 

which  the  plaintiff'  should  send  from   Manchester  to  Daniel  at  attoted 

in  London^  at  a  certain  stated  price  to  be  paid  by  Daniel^  to  gjjj*^"* 

wit,  at  the  rate  of  90s.  1  Id.  for  each  guinea,  and  that  the  should 

plaintiff  should  from  time  to  time  draw  bills  of  exchange  to'tSne"* 

upon  DflittW,  for  the  money  due  to  the  plaintiff  upon  such  ^TforX" 

sale  of  the  light  gold,  which  bills  should  be  made  payable  at  "^"Jf^^y^J^ 

the  end  of  two  months  from  the  respective  dates  thereof;  and  sale;  and 

that  Daniel  would  also  from  time  to  time  accept  other  bills  ,hSuid'  • 

of  exchange,  drawn  by  the  plaintiff  for  his  own  convenience;  J^^^t?" 

but  in  such  case  the  plaintiff  should  remit  value  to  Daniel  io  timeac- 

1  •  •     cept  otoer 

the  amount  of  such  acceptances,  to  answer  together  with  bins  drawn 
the  light  gold  for  the  different  bills  so  drawn  on  Daniel;  by  hw^wn*^' 
reason  of  which  agreement  an  account  subsisted  between  J^JJ*?^; 
them,  upon  which,  at  the  time  of  the  bankruptcy  of  Daniel  J^^^^*, 
hereinafter  mentioned,  Daniel  was  under  acceptances  for  mit value; 
the  plaintiff,  in  the  course  of  their  dealings  under  the  con-  jldaSeJ 
tract,  to  the  amount  of  873/.  7*.  Qd,  which  sum  exceeded  the  JJnfract  for 

some  time  B.  became  a  bankrupt,  being  under  acceptances  io  a  larre  amount)  and  A>  (not  know- 
inc  of  the'bankruptcY)  sent  a  parcel  of  light  gold  and  bills,  to  enable  B.  to  discharge  the  accept- 
ances, which  parcel  was  taken  by  B.*s  assignees— it  was  held  that  ^.  who  had  since  paid  JI  .'s  accept- 
ances, might  recover  back  the  gold  and  bills  sent  after  the  bankruptcy;  on  the  ground  that  they 
were  sent  for  the  particniar  purpose  of  paying  those  acceptances,  and  that  as  that  purpose  was  nut 
answered,  the  property  in  the  gold,  &c.  remained  in  A.  {b)  [  fVmtt  400.  1  £.  ^  />.  &9- 1  £asr344.] 
(»)  Vide  Btntw  PMtr,  pott.  494, 
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1793.     according  to  the  opinion  which  the  parties  then  had  of  the 
'■  transaction  :  but  afterwards  when  all  the  facts  wpre  discloBed^ 

^a^  ^"^  when  Dewhurst  was  desirous  not  to  purchase  any  other 
Field,  goods,  it  was  in  the  power  of  the  buyer  and  seller  to  put  an 
end  to  the  contract  &s  if  it  had  never  existed  ;  and  it  is  stated 
that  the  proposition  made  by  the  purchaser  to  rescind  the 
contract  was  acceded  to  by  the  sellers.  1  cannot  diRtinguish 
this  case  from  that  of  Atkin  v.  Barwick  on  principle ;  for  in 
that  case  there  had  been  a  delivery  of  the  goods  by  the  seller 
with  the  concurrence  of  all  the  parties  interested ;  but  the 
agreement  of  the  parties  to  rescind  that  contract  put  an  end 
to  the  sale  as  if  it  had  never  taken  place.  So,  in  this  case,  it 
was  competent  to  the  principal  to  disavow  the  contract  made 
by  his  agent,  if  the  vendors  chose  to  accede  to  it :  the  pro- 
position made  bj  the  purchaser,  and  which  was  dictated  by 
common  honesty,  might  have  been  refused  by  the  vendors 
if  they  had  chosen:  but  they  agreed  to  it,  and  by  the  mutual 
agreement  of  both,  the  contract  of  sale  was  rescinded.  If 
Dewhurst  had  died  before  the  purchase,  the  contract  must 
have  been  put  an  end  to. 

AsHHURST,  J. — The  case  cited  from  Strange  directly 
applies  to  the  present.  By  the  letter  written  by  Dewhurst^ 
and  by  the  subsequent  act  of  all  the  parties,  the  sale  was 
rescinded.  A  proposal  to  that  effect  was  made  by  one  party, 
and  agreed  to  by  the  other ;  and,  by  that,  the  contract  was 
put  an  end  to  by  the  consent  of  both.  And  though  the  goods 
remained  in  the  hands  of  the  defendants,  they  did  not  remain 
there  for  the  purpose  for  which  they  were  originally  intended : 
but,  the  contract  being  rescinded,  the  property  revested  in 
the  plaintiffs;  and  therefore  the  creditors  of  Dewhurst  had  no 
right  to  attach  the  goods  in  the  hands  of  the  defendant, 
because  at  that  time  they  were  no  longer  the  property  of 
Dewhurst. 

BuLLER,  J. — The  principle  on  which  the  case  of  Jtkin  v. 
Barwick  was  decided  governs  this :  and  indeed  that  is  a  much 
more  frvourable  case  for  the  plaintifis  than  this.  The  point 
there  contended  for  was,  that  there  was  no  consent  by  the 
sellers  to  rescind  the  contract ;  but  here  an  express  consent 
by  them  is  stated.  As  to  the  assent  there,  the  Court  said 
they  would  presume  it,  because  it  was  for  the  interest  of  the 
parties  :  but  here  it  is  not  necessary  to  presume  such  a  con- 
sent, it  being  expressly  proved.  '  With  regard  to  the  justice 
of  the  case,  it  is  impossible  to  entertain  any  doubt.  A  queir- 
tion  has  been  put  in  argument,  whether  those  acts  done  by 

the 
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the  affent  before  he  knows  of  the  revocation  of  his  letter  of 

attorney,  are  ^ood?  I  think  that  the  principal  in  such  a  case  ^ 

could  not  avoid  the  acts  of  his  agent,   done  bond  fide^  if  they      g^„, 
were  to  his   disadvantage  :  but  he   might  consent  to  avoid      ^^^!^^ 
those  which   were  for  his  benefit.     And   here  the  principal 
was  anxious  to  rescind  this  as  well   as  all  other  contracts 
made  by  his  agent ;  and  the  vendor  agreed  to  take  the  goods 
back  again. 
Gaose,  J.  of  the  same  opinion. 

Pofitea  to  the  Plaintiffs  (a). 

(a)  Vide  Smith  ▼.  FiMy  poi/.  402.  and  Barnn  ▼.  freeUtnd^  pott.  6  vol.  80 

TooKE  against  Holmngworth  and  Others,  xut^ii. 

Assignees  of  Danibl. 

THIS  was  a  special  verdict,nn  an  action  of  trover  for  three  ^-  *°<*  ^• 

bills  of  exchange,  and  a  certain  quantity  of  guineas.  thii  agree- 

Two  years  before  the  bankruptcy  of  Daniel  it  was  agreed  S!shouid* 

between  the  plain  tiff",  and  a  merchant  residing  at  Manchester^  S? !5!*iSi 

and  Daniel  then  of  London^  goldsmith,  that  the  latter  should  ^*»« ''«^> 

purchase  of  the  former  all  the  light  gold  coin  of  this  realm,  which  he 

which  the  plaintiff  should  send  from   Manchester  to  Daniel  at  attotSd 

in  London^  at  a  certain  stated  price  to  be  paid  by  Daniel^  to  gjjj*^'^* 

wit,  at  the  rate  of  90s.  \\d.  for  each  guinea,  and  that  the  should 

plaintiff  should  from  time  to  time  draw  bills  of  exchange  tothae 

upon  Daniel^  for  the  money  due  to  the  plaintiff  upon  such  ^^^^^ 

sale  of  the  light  gold,  which  bills  should  be  made  payable  at  "^"^y^^J^ 

the  end  of  two  months  from  the  respective  dates  thereof,-  and  sale;  and 

that  Daniel  would  also  from  time  to  time  accept  other  bills  ihouid' 

of  exchange,  drawn  by  the  plaintiff  for  his  own  convenience;  J-^^et?" 

but  in  such  case  the  plaintiff  should  remit  value  to  Daniel  to  timei^ 

the  amount  of  such  acceptances,    to  answer  together  with  bins  drawn 

the  light  gold  for  the  different  bills  so  drawn  on  Daniel;  by  JS^wn*'' 

reason   of  which  agreement  an  account   subsisted  between  H^l^^j. 

them,  upon  which,  at  the  time  of  the  bankruptcy  of  Daniel  whicli  j. 

hereinafter    mentioned,     Daniel  was  under    acceptances  for  mit value: 

the  plaintiff,  in  the  course  of  their  dealings  under  the  con-  Jad  aSe^ 

tract,  to  the  amount  of  873/.  7s,  6d.  which  sum  exceeded  the  Jjjf^^tip^r 


ances,  which  parcel  was  taken  by  B.  sassienees— It  was  Deid  tiiat^.  who  had  since  paid  £/b accept- 
ances, mirht  recover  back  the  gold  and  bills  sent  after  the  bankruptcy;  on  the  ground  that  they 
were  sent  for  the  particular  purpose  of  paying  those  acceptances,  and  that  as  that  purpose  was  not 
answered,  the  property  in  the  gold,  ftcremamed  in  ^.(&>  IfVWet  iOQ.  I B.  9^  P,Sii9. 1  East^^^ 

(»)  Vide  Bentv.  PulUty  pott.  494. 
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value  of  alf  the  gold  and  bills  remitted  by  the  plaintiff  to 
DfiTfielj  includinsr  the  gold  and  bills  in  the  declaration  men- 
tioned. Independently  and  exclusively  of  the  said  accept- 
ances  upon  the  balance  of  the  said  account,  Danidj  at  tke 
time  of  his  bankruptcy,  was  indeb((^d  to  the  plaintiff  in  bSM 
Is.  Id. :  and  none  of  the  bills  so  accepted  by  Daniel^  for  the 
plaintiff,  at  the  time  of  the  tendinis  of  the  money  and  three 
bills  of  exchange  hereafter  mentioned,  were  due  or  payaUe. 
The  plaintiff  being  possessed  of  the  three  bills  of  exchange  in 
the  declaration  mentioned  (the  same  being  then  unpaid,  and 
of  the  value,  frc.  therein  mentioned)  and  also  of  the  813  light 
guineas,  and  19  light  half  guineas,  as  of  his  own  bills  of  ex- 
change and  monies,  in  pursuance  of  the  said  agreement  so 
made  with  Daniel.^  and  in  order  to  enable  him  to  pay  the  said 
bills  so  accepted  by  him  for  the  plaintiff,  when  they  should 
become  due,  (and  being  then  wholly  ignorant  of  UflWieTs 
being  a  bankrupt  as  hereafter  is  mentioned,)  late  in  the  evening 
of  the  19th  of  July  1701  sent  by  the  mail-coach  at  Manchester^ 
which  goes  from  thence  to  London^  the  said  bills  and  rtionies  in 
the  declaration  mentioned,  in  a  box  directed  for  Daniel,  and 
pai^  the  carriage  thereof;  which  bills  set  out  from  Manchester 
for  London  early  in  the  morning  of  the  90th  otJufj/,  and  the 
monies  were  then  and  there  partly  cut  and  partly  uncut :  and 
the  plaintiff  on  the  same  day,  by  the  same  mail,  also  senta  letter 
addressed  to  Daniel,  in  which  he  advised  Daniel  that  he  bad 
sent  to  him  the  money  and  bills  mentioned  in  Che  declaration,  and 
transmitted  to  him  an  account  of  some  light  gold  and  bills  which 
he  had  sent  on  a  former  day,  and  also  an  account  of  the  bill^ 
drawn  by  the  plaintiff  on  Daniel  (in  number  six)  since  his  last 
letter,  a  kw  days  before.  None  of  the  drafts  so  advised  to  be 
drawn  upon  Daniel  by  this  letter  were  ever  accepted  by  him. 
The  letter  and  box  containing  the  three  bills  of  exchange  and 
monies,  afterward?,  on  the  2Ist  of  Julj/,  were  delivered  to  one 
Joseph  Heathcote  (the  messenger  under  the  commission)  at 
X)a/7iVrshouse  mLondon^iYie  messenger  having  been  in  possession 
from  the  1 9th  of  Juli/  of  the  house  and  of  the  goods  and  effects  of 
Daniel;  and  the  mcsv<enger  paid  the  porterage  for  the  same.  The 
verdict  then  stated  thatD^w/f /had  committed  an  act  of  bankruptcy 
on  theGth  of«7»/y  1791,  by  absconding;  that  the  commission  is- 
sued on  the  19th  of  •7w(y,  on  which  day  at  three  o'clock  in  the  af- 
ternoon Daniel  wasdeclared  abankrupt ;  that  on  the30th  otJul^ 
the  assignment  was  made  to  the  defendants ;  after  which  the  mes- 
senger 
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scnger  delivered  tlie  bills  and  guineas  to  the  defendants,  who      1793. 
at  the  time  within  mentioned,  as  such  assignees,  &c.  refused  to  ■ 

deliver  the  same  upon  demand  to  the  plaintifV^  and  converted,  JfJOIilt 
&c.  That  afler  the  commission  issued,  and  l)efure  any  of  the  l'<*"' 
bills  drawn  by  the  plaintiff  and  accepted  b^  Daniel  were  paid 
by  Daniel  or  by  the  defendants,  or  presented  to  them  for  pay- 
ment, and  before  the  conversion  above  stated,  the  plaintiffpaid 
the  amount  of  them  to  the  several  holders  ;  and  that  DanieP^ 
estate  was  thereby  wholly  exonerated  therefrom.  And  that 
the  plaintiff  was  wholly  ignorant  of  DanicC^  bankruptcy  until 
after  the  delivery  of  the  bills  and  money  to  the  defendants. 
But  whether,  &c. 

This  case  was  argued  on  three  several  days,  fir.st  in  T,  3^ 
G.  3.  by  JVuUon  fin*  the  plaintiff,  and  Coxe  for  the  defendants ; 
the  next  time  in  last  Hilary  term  by  Baldwin  for  the  plaintiff 
and  fFiglry  fur  tlie  defendants  ;  and  again  oti  this  day  by  £r^< 
kine  for  the  former  and  PiggoU  for  the  latter. 

For  the  plaintiff  three  (a)  points  were  made:  1st,  tliat  this 
could  not  be  deemed  a  sale  of  the  gold  and  bills  under  the 
ajj^reement  between  the  plaintiff  and  the  bankrupt;  Sdly,  evon 
jf  it  were,  and  thia  agreement  of  sale  were  not  determined  by 
Daniel* f^  bankrapiey,  there  was  no  sufficient  delivery  to  Daniel 
to  devest  tbe  property  of  the  plaintiff;  but,  3dly,  that  this  was 
a  consignment  of  the  property  in  question  for  the  particular 
purpose  of  ptying  the  bankrupt's  acceptances  for  the  plaintiff. 
First ;  it  is  material  to  advert  to  the  plaintiff's  object  Tn  this 
agreement,  which  was  that  he  should  have  the  benefit  of  Daniel's 
acceptances ;  it  being  stated  in  the  verdict  ^^  that  he  was  to 
"  draw  OB  Daniel  as  well  for  the  price  of  the  light  gold  as  for 
^^  his  €omtatienceJ**  Then  \i  could  not  have  been  the  intention 
of  the  parties  that  this  agreement  should  subsist  one  moment 
after  lUmieV^  bankruptcy ;  ibr  then  his  acceptances  could  be 
of  no  use  to  tbe  plaintiff.    And,  in  construing  agreements,  every 

(c)  After  tiic  lecnn^  aqpiaMot  Uie  Conrt  desired  the  counsel  to  coosider  nrhciher 
tku  contract  was  iUc^l  by  the  iitat.  8  ^  9  IT.  3.  e.  26.  t.  6.  trbich  makes  it  fAtmy 
to  buy  or  sell  any  malleable  coinpo<)ition,  or  mixture  of  metiils  or  mioerab  vMHiaM 
heaTiCT  iban  silver,  and  took  and  toacli  and  wear  like  staadard  j^old,  bat  manife^i^ 
vone  tkao  staodard,  or  to  take,  receive,  pay,  or  put  off*,  any  counierfeit  milled 
raoB^y.  or  any  milled  money  anlawfully  diminished,  and  not  rut  in  pieces,  at  or  for 
a  lower  rate  or  value  than  tbe  mme  by  Its  denomination  imports,  frc.  Oo  the  tbtrd 
arjpiment  it  was  in^sted  by  tbe  plaint»fr*s  couniiel  tbat  tbis  caxe  did  not  cone  witjiin 
tbat  act  of  parliament,  hccanse  it  was  not  stated  in  the  verdict  tbat  this  coi«  w«i 
taUivifulltf  diminitihrd,  which  was  of  tbe  essence  of  the  oAeoce  \  and  that  ihe  Legis- 
lature in  a  subsequent  statute,  13  Geo.  3.  c.  71.  coitMdeml  that  tbe  coia  aught  bie 
dtaiinishcd  h^  nasoaabh  wearing.    Tht  Court  thooght  tb««  a  deceive  aaswcr. 

thing 
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1793.  thing  which  must  necessarily  have  been  in  the  contemplation 
*  of  the  parties,  though  not  expressly  mentioned,  must  be  coft- 

againtt  sidered  to  form  a  part  of  the  agreement.  *  It  would  be  equally 
^woiTH?*  disadvantageous  too  to  the  bankrupt  to  determine  that  the 
agreement  subsisted,  notwithstanding  the  bankruptcy  ;  for  then 
the  assignees  might  take  all  the  gold  that  was  sent  for  Daniel^ 
and  leave  the  plaintiff*  to  recover  in  an  action  against  the  bank- 
rupt which  would  not  be  barred  by  his  certificate.  The  insol- 
vency then  of  Daniel  put  an  end  to  this  contract :  the  plaintiff 
could  not  have  been  compelled  to  deliver  these  goods,  nor  the 
assignees  to  receive  them.  That  the  seller  is  not  bound  to  de- 
liver goods  contracted  for  in  case  of  the  insolvency  of  the  buyer 
is  apparent  from  a  variety  of  determinations,  and  particularly 
from  that  of  Reader  v.  Knatchbull  (a).  On  the  other  hand,  the 
assignees,  who  were  acting  for  the  general  body  of  the  creditors^ 
would  not  have  been  bound  to  complete  an  executory  contract. 
It  is  true  that  this  contract  was  advantageous  to  the  bankrupt ; 
but  that  is  immaterial,  for  the  reverse  might  have  been  the  case; 
and  in  order  to  make  a  contract  binding,  it  must  be  equally 
obligatory  on  both  parties.  Cooke  v.  Oxlej/j  anttj  S  vol.  653. ; 
and  Payne  v.  Cave^  ib,  149.  Suppose  Daniel  had  died  before 
the  delivery  of  these  goods,  it  could  not  be  contended  that  any 
one  of  bis  creditors  could  have  taken  out  administration,  seized 
the  goods,  and  paid  himself  with  the  money,  by  way  of  retainer, 
or  thai  his  executor  could  have  taken  them  ;  and  yet  this  case 
is  analogous  to  that;  for  here  he  had  absconded ;  he  hud  ceased 
to  be  a  trader ;  and  was  qud  a  dead  person  as  to  all  execntorj 
contracts.  Though  it  was  determined  in  the  case  of  ElUs  v. 
Hunt  (ft)  that  bankruptcy  will  not  determine  a  contract  which 
is  partly  executed,  yet  here  the  execution  of  the  contract 
was  not  commenced,  for  Daniel  was  a  bankrupt  when  the 
goods  were  sent.  By  the  bankruptcy  all  his  own  acts  sub- 
sequent to  the  bankruptcy  would  be  void :  pari  raiione  the 
acts  of  those  who  contract  with  him  ought  to  be  equally  void ; 
otherwise  there  is  no  mutality  in  the  obligation.  But  even 
if  the  mere  insolvency  of  Daniel  did  not  of  itself  deter- 
mine the  contract,  it  cannot  be  permitted  to   the  assignees 

(a)  Sittings  at  Westminster  after  Mich.  1786. 

The  plaintiff  declared  upon  an  agreement  by  the  defendant  to  deliver  bima  qoan* 
tity  of  Manchester  ceUons.  The  defence  was  that,  after  the  making  of  the  contract, 
the  plaintiff  had  compoonded  with  his  creditors ;  Sutler^  J.  before  whom  the  action 
was  tried,  told  the  Jury  that  if  they  believed  that  the  plaintiff  was  rcaUy  in  such  a 
situation  at  to  be  unable  to  pay  for  the  goods,  if  delivered,  that  was  a  good  defence  to 
the  action  in  point  of  law ;  and  they  accordingly  found  a  verdict  for  the  defendant. 

(»)  ^n«e,3Tol.464. 

1  to 
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to  adopt  it  partially;  they  must  either  accept,  or  reject,  it  tn 
(oto:  but  the  bills,  mentioned  in  the  plaintiff's  letter  of  remit- 
tance, were  not  accepted  by  the  assignees.  It  may  be  admitted 
that  the  assignees  had  a  title  to  the  possession  of  these  goods  by 
way  of  lien  till  DaniePs  acceptances  for  the  plaintiff  were  paid, 
but  no  longer  :  but  a  lien  admits  the  property  to  be  in  the  plain- 
tiff; and  no  goods  in  the  hands  of  a  bankrupt,  or  his  assignees, 
which  the  bankrupt  had  as  factor,  trustee,  or  depositary,  for 
another's  use,  can  be  divided  among  the  creditors,  or  pass  by  the 
assignment  under  the  commission.  1  Atk.  S33.  S  Ve$.  586. ; 
Scrimshire  v.  Alder ton^  2  Sir.  1 182. ;  Escot  v.  Milwardy  Cook's 
Bank,  Lawsj  936.  and  Whitecomb  v.  Jacobs  Salk.  160.  The  con- 
sequence of  this  is  that  the  property  in  the  goods  was  not  altered 
by  the  delivery  to  the  assignees.  2dly,  This  was  not  a  sufficient 
delivery  to  the  bankrupt  to  divest  the  plaintiff*s  property.  It 
appears  that  the  plaintiff  was  at  the  risk  of  the  goods  to  Lon* 
don^  for  he  paid  the  carriage  thither.  Vale  v.  BaylCj  Cowp.  296. 
and  Daois  v.  Jordan,  5  Burr.  2680.  Here  Daniel  absconded 
on  the6th  of  t/t«/y/  and  the  goods  did  noiXeBYe  Manchester 
till  the  20th,  after  the  commission  issued  and  Daniel  was  de- 
clared a  bankrupt,  nor  did  they  reach  London  till  the  2Ist,  three 
days  after  the  messenger  had  been  in  possession.  This  then 
was  no  delivery  to  Daniel,  the  vendee;  no  such  mercantile 
person  was  then  in  existence ;  nor  was  it  his  house  at  which 
the  goods  were  delivered.  It  would  be  too  much  to  consider 
the  assignees  as  DanieFs  agents,  so  as  to  make  this  a  complete 
delivery  to  him  ;  since  that  would  leave  him  liable  to  the  debt, 
which  his  certificate  would  not  bar,  while  the  property  in  ques- 
tion, the  only  means  of  paying  the  debt,  would  be  divided  among 
the  creditors.  For  the  plaintiff  could  not  in  any  way  prove  the 
value  of  this  property  under  DanieVs  commission ;  considering 
the  demand  as  arising  from  the  sale  of  the  goods,  they  did  not 
constitute  a  debt  until  the  sale,  which  was  after  the  commission ; 
and  the  Stat.  7  Geo.  1.  c.  SI.  speaks  only  of  sales  before  the 
bankruptcy,  where  payment  is  postponed  to  a  future  day ;  or  if 
the  demand  be  considered  to  arise  on  the  acceptances  as  paid 
by  the  drawer,  that  debt  also  arose  subsequent,  to  the  bank- 
ruptcy, by  the  payment  of  bills  not  due  before.  Ilcskut/son  v. 
Woodbridge,  Dougl.  165.ii.3d.  edit.  Chilton  v.  Wiffin,3  Wils. 
13.  and  Howis  v.  fViggins,  ante,  4  vol.  714.  This  case  is  dis- 
tinguishable from  that  of  Ellis  v.  Hunt  (a),  for  there  was  a 

(a)  Ante^  3  vol.  464. 
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delivery  to  the  carrier  before  the  bankruptcy,  which  in  law 
wan  a  delivery  to  the  vendee ;  and  th^)  assij^nees  afterwards 
reduced  them  into  their  actual  possessioQ  before   the  vendor 
reclaimed  them.    In  that  case  a  debt  was  created  before  the 
bankruptcy,  which  the  vendor  could  have  proved   under  the 
commission ;  and  there  too  the  assignees  were  entitled  to  vest 
the  property  by  a  possession  in  fact^  having  a  good  legal  title 
to  the  goods  as  representing  the  bankrupt.    But  though  the 
assignees  may  (as  in  that  case)  take  advantage  of  all  contracts 
executed,  they  cannot  make  the  bankrupt  liable  to  a  new  debt, 
to  which  he  was  not  liable  before.    This,  therefore,  is  not  a 
ca$ie  of  stopping  in  transUu^  inasmuch  as  ther«  was  no  deli- 
very in  law :  but  if  it  be  like  any  of  those  cases,  the  goods 
may  fairly  be  said  to  be  in  transitu  at  thia  hour;  for  it  i^a 
new  sale  since  the    bankruptcy,   and   the  vendee   has  never 
had  actual  possession  of  these  goods.    The  principle  on  which 
that  class  of  case»  has  been  determined,  is,  that  ^Mbe  goodi 
^^  of  9ne  man  shall  not  be  applied  to  pay   the  debts  of  ano- 
"  ther.*'     D'Aquila  v.  Lambert^  Cook's  Bank.  Laxps^  Append. 
106.;    and   Snte  v.   Prescoty  1   Alk.  845.     la   KiniBch  ^xA 
Craig  (a)  the  assignees  of  the  consignors  claimed  to  retain 
the  produce  of  the  goods  against  an  equitable  action   by  the 
assignees  of  the  consignees,  though  the  acceptances  proved 
against  the  estate  of  the  consignees  on  the  faith  of  such 
consignments  were  not  paid  by  the  consignor :  in  that  case, 
indeed,  it  was  said,  that  there  was  not,  nor  could  there  be, 
any  contract  of  sale,  inasmuch  as  the  consignees  were  only 
factors  of  the  consignors  :  but  that  ditTcrence  only  applies  to 
the  gold  in  this  case,  not  to  the  bilk  remitted.     But  it  must 
be  remembered  that  this  plaintiff  has  paid  the  acceptances, 
the   non-payment  of  which  raised  the  doubt  in    that  case. 
Mr.  J.  Ashhurst  in  delivering  the  opinion  of  the  Court  in  that 
case  considered  that  the  taking  possession  of  goods  ]iy  a 
factor  after  his  bankruptcy  would  be  a  fraud,  of  which  his 
assignees  could  not  avail  themselves ;  Sdly,  Thia  was  a  con- 
signment for  the  particular  purpose  of  paying   the  accept- 
ances ;  and  as  the  property  remains   in  specie,  it  belongs  to 
the  plaintiff,  it  never  having  been  the  bankrupt's  property  at 
all.     This  case  cannot  be  distinguished,  on  principle,  fron 
that  €X  parte  Dumas  (A).     There  Dunias  and  others  (the  peti- 
tioners) who  were  merchants  at  Parix,  and  who  had  dealiap 

(a)  AnU,  S  vol.  78S.  {Jb)  2  Tei.  l^,  and  1  Atk.  232. 

with 
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with  the  JuUlans^  merchants  in  London,  drew  several  biHs  oti 
Jullians^  amounting  to  1115/.  undertaking  to  make  remittances 
in  order  to  pay  the  bills,  and  desiring  tbe  JuUians  at  the  same 
time  to  open  a  new  account  for  these  bills  under  the  letter  G. 
(alluding  to  another  house  of  the  petitioners  at  Cadiz,)  and  to 
keep  this  account  separate  and  distinct  from  their  own.  The 
petitioners  accordingly  remitted  several  bills  drawn  on  mer- 
chants in  London,  of  the  value  of  1 146/.  The  JuUians  became 
bankrupts,  and  two  days  fffterWards  they  ^ot  some  of  these  re- 
mittances amounting  to  56G/.  discounted.  Dufnas  and  Co.  peti- 
tioned the  Lord  Chancellor  to  have  the  remittances  re-delivered 
to  them,  insisting  that  they  were  ^cnt  to  tbe  JuUians  for  a  spe- 
cific purpose,  and  were  not  liable  to  be  applied  to  any  other'; 
and  on  this  ground  Lord  Giancellor  Hardxcicke  ordered  those 
which  remained  in  specie,  not  discounted,  to  be  delivered  up  to 
the  petitioners.  The  only  difference- between  that  case  and  the 
present  is,  that  there  the  bills  were  remitted  on  a  particular  ac- 
count, as  distinguished  from  their  general  one :  but  here  the 
parties  had  no  general  dealings  ;  only  one  account  subsisted  be- 
tween the  plaintiff  and  Daniel,  the  items  of  which  on  the  one 
lide  could  only  consist  of  the  gold,  and  on  the  other  of  the  ac- 
ceptances. That  case  shews  that  the  Court  of  Chancery  would 
have  given  relief  in  such  a  case  as  the  present  in  a  summary 
way,  on  petition,  by  decreeing  the  assignees  to  restore  the  bills 
and  gold  in  specie.  Then  there  is  no  reason  why  the  plaintiff 
should  not  have  the  same  remedy  in  a  court  of  law ;  for  the  re- 
lief given  in  Chancery  in  such  a  case  is  not  founded  on  the  ex- 
traordinary part  of  the  jurisdiction  of  that  Court,  bat  on  the 
true  construction  of  the  bankrupt  laws,  which  ought  equally  to 
prevail  in  all  the  courts.  This  is  like  the  case  of  goods  sent  to 
a  factor  for  a  particular  purpose;  ^nA\i\  X)unuis*s  case  Lord 
Hardwicke  mentioned  a  case  in  a  court  of  law  of  a  factor  having 
disposed  of  the  goods  of  bis  principal  and  taken  notes  for  them» 
in  which  it  was  held  that  the  latter  had  a  specific  lien  upon,  and 
was  entitled  to,  those  notes.  Here  the  finding  of  the  verdict 
18, "  that  the  plaintiff,  in  order  to  enable  Daniel  to  pay  the  said 
"  bills  when  due,  being  ignorant  of  the  bankruptcy,  made  the 
"  remittances  in  question."  The  verdict  also  finds  that  the  bilh 
were  not  due  at  the  time  of  the  commission,  that  they  never 
were  presented  to  the  assignees,  and  that  before  the  defendants 
converted,  &c.  ail  the  acceptances  were  paid  by  the  plaintiff. 
So  that  the  lien^  which  the  assignees  had,'  ceaaed  beforb  the  cotr- 
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1793.      version.    At  any  rate  the  plaintiff  is  entitled  to  a  verdict  for 

the  value  of  the  bills,  which  clearly  fall  within  this  head  of  a 

a^i^^rf  remittance  for  a  special  purpose ;  for  it  cannot  be  argued  that 
^woari?  ^^^^^^^  ^^^  »  purchaser  of  the  bills,  inasmuch  as  if  they  had 
been  of  no  value,  they  must  have  been  entered  to  the  credit  of 
the  plaintiff;  if  Daniel  were  a  purchaser  of  them,  he  took  them 
for  the  value  at  all  risk.  The  gold  also,  being  connected  with 
the  bills,  as  forming  a  part  of  the  same  transaction,  and  sent  in 
the  same  parcel,  ought  to  be  governed  by  the  same  rule.  A 
decision  in  &vour  of  the  plaintiff  will  not  disturb  any  adjudged 
case,  but  on  the  contrary  will  not  only  be  consonant  to  equity 
and  justice,  but  will  be  warranted  by  the  strict  rules  of  law: 
whereas  a  determination  against  him  will  add  to  the  present 
hardship  of  his  case;  since  at  all  events  he  must  prove  530/. 
under  the  commission,  the  creditors  having  got  the  benefit  of  a 
remittance  made  a  few  days  before  the  commission  after  Darnel 
bad  absconded. 

Arguments  for  the  defendants. — ^This  is  a  question  of  strict 
legal  property,  and  not  to  be  governed  by  any  decisions  of  the 
Lord  Chancellor,  founded  on  equitable  grounds,  and  made  on 
bankrupt  petitions  in  a  summary  mode  of  proceeding,  when  all 
the  parties  interested  are  brought  before  the  Court,  and  when 
Justice  may  be  administered  to  all  at  once  by  ordering  specihc 
relief.  The  barrier  between  the  courts  of  law  and  equity  has 
been  too  long  established  to  be  now  broken  down ;  and  the  de- 
cisions of  each  ought  not  to  be  confounded.  And,  therefore, 
the  case  Ex  parte  Dumas  could  not  be  any  authority  for  the 
present,  even  if  it  were  similar  to  it ;  but  it  is  also  distinguish- 
able from  this.  If  the  plaintiff's  argument,  that  bankruptcy 
puts  an  end  to  the  bankrupt's  contracts,  and  that  the  legal  pro- 
perty is  not  devested  out  of  those  who  contract  with  him  on  ac- 
count of  his  change  of  situation,  were  to  prevail,  it  would  esta- 
blish a  proposition  equally  dangerous  as  novel ;  for  it  would 
lead  to  this  conclusion,  that  wherever  a  secret  act  of  bank- 
ruptcy has  beeif  committed  by  a  person  who  afterwards  appears 
to  the  world  as  solvent,  and  who  continues  to  deal  with  the 
public  feirly  and  honourably,  all  his  contracts  will  be  re- 
scinded, and  whenever  goods  purchased  by  him  can  be  found 
in  specie  in  his  possession,  they  will  be  claimed  by  the 
vendors  in  actions  of  trover.  Such  a  proposition  was  never 
contended  for  before,  and  it  ought  not  now  to  be  established 
for  the  first  time;  especially  as,  so  far  firom  its  bein^  founded 

on 
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on  principles  of  justice,  it  \i^ould  be  highly  injurious  to  the      1793. 
general  body  of  creditors.  "I       ;" 

There  is  nothing  in  the  verdict  to  lead  to  either  of  these  con-  agaimt 
elusions,  that  the  property  in  these  goods  was  not  devested  out  wortu.' 
of  the  plaintiflT,  or,  if  it  were,  that  it  was  revested  in  him.  But 
the  plaihtifTs  three  propositions  may  all  be  controverted ;  for 
this  was  not  a  remittance  for  a  special  purpose,  but  a  contract 
of  sale,  and  a. delivery  of  the  goods  in  pursuance  of  that  con- 
tract then  in  existence.  According  to  this  contract,  the  goods 
were  not  left  with  the  bankrupt  as  a  deposit,  or  as  an  indemnity 
against  his  being  called  upon  to  pay  his  acceptances  :  but  there 
was  an  absolute  and  unconditional  sale  of  them  to  the  vendee 
at  a  certain  fixed  price,  previously  agreed  upon ;  and  he  was  to 
have  the  entire  control  and  dominion  over  them.  This  was  so 
complete  a  delivery  to  the  use  of  the  bankrupt,  that  if  the  car- 
rier had  lost  the  goods,  the  bankrupt  or  his  assignees  might  have 
brought  the  action  against  him.  There  was  no  appropriation 
of  them  to  satisfy  particular  acceptances,  but  they  were  sent  by 
the  plaintiff  to  Daniel  on  their  general  contract ;  on  an  account 
which  had  then  subsisted  for  two  years.  And  this  affords  an 
answer  to  another  part  of  the  plaintiiTs  argument,  that  the  con- 
tract was  not  executed ;  for  both  parties  had  acted  upon  it  for  a 
series  of  time ;  there  was  no  separate  contract  for  each  parcel 
of  gold  sent,  but  they  were  all  sent  under  the  original  agree- 
ment, which  was  the  basis  of  all  their  subsequent  dealings. 
The  verdict  expressly  finds  ^^  that  an  account  subsisted  between 
*'  them ;"  that  ^'  Daniel  was  at  the  time  of  the  bankruptcy  under 
^'  acceptances  for  the  plaintiff  t»  tke  course  of  iheir  dealings  un* 
"  der  the  said  contract  to  the  amount  of  873/.  &c."  It  further 
states  that  the  plaintiff  in  pursuance  of  that  agreement,  and  in 
order  to  enable  Daniel  to  pajf  the  said  bills  so  accepted  bj/  him 
for  the  plaintiff  when  they  should  become  due,  sent  the  money 
and  bills  in  question.  So  that  it  appears  that  this  remittance 
was  made,  not  on  any  particular  account,  not  for  the  purpose 
of  paying  any  specific  bills,  but  to  enable  Daniel  to  pay  all 
his  acceptances  generally.  This,  therefore,  is  distinguishable 
from  the  case  Ex  parte  Dumas,  where  the  remittance  wiis  made 
for  a  special  purpose.  And  even  in  that  case  Lord  Hardwicke 
seemed  to  think  that  trover  would  not  lie ;  for  he  compared  it" 
to  the  case  of  a  factor,  and  said, — ^^  suppose,  instead  of  draw- 
^  ing  bills  on  others  to  reimburse  them,  they  had  remitted  a 
'^  cargo  of  goods  to  answer  that,  and  they  had  come  to  the 

^^  hands 
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1793.      version.    At  any  rate  the  plaintiff  is  entitled  to  a  verdict  for 
the  value  oF  the  bills,  which  clearly  fall  within  this  head  of  a 


ItgainH  reoiittance  for  a  special  purpose ;  for  it  cannot  be  argued  that 
^iF*  RTH°"  ^^^^^^  ^*3  ^  purchaser  of  the  bills,  inasmuch  as  if  they  had 
been  of  no  value,  they  must  have  been  entered  to  the  credit  of 
the  plaintiff;  it  Daniel  were  a  purchaser  of  them,  he  took  them 
for  the  value  at  all  risk.  The  gold  also,  being  connected  with 
the  bills,  as  forming  a  part  of  the  same  transaction,  and  sent  in 
the  same  parcel,  ought  to  be  governed  by  the  same  rule.  A 
decision  in  &vour  of  the  plaintiff  will  not  disturb  any  adjudged 
case,  but  on  the  contrary  will  not  only  be  consonant  to  equity 
and  justice,  but  will  be  warranted  by  the  strict  rules  of  law: 
whereas  a  determination  against  him  will  add  to  the  present 
hardship  of  his  case;  since  at  all  events  he  must  prove  530/. 
under  the  commission,  the  creditors  having  got  the  benefit  of  a 
remittance  made  a  few  days  before  the  commission  after  Daniel 
had  absconded. 

Arguments  for  the  defendants. — This  is  a  question  of  strict 
legal  property,  and  not  to  be  governed  by  any  decisions  of  the 
Lord  Chancellor,  founded  on  equitable  grounds,  and  made  on 
bankrupt  petitions  in  a  summary  mode  of  proceeding,  when  all 
the  parties  interested  are  brought  before  the  Court,  and  when 
Justice  may  be  administered  to  all  at  once  by  ordering  specific 
relief.  The  barrier  between  the  courts  of  law  and  equity  has 
been  too  long  established  to  be  now  broken  down ;  and  the  de- 
cisions of  each  ought  not  to  be  confounded.  And,  therefore, 
the  case  Ex  parte  Dumas  could  not  be  any  authority  for  the 
present,  even  if  it  were  similar  to  it ;  but  it  is  also  distinguish- 
able from  this.  If  the  plaintiff's  argument,  that  bankruptcy 
puts  an  end  to  the  bankrupt's  contracts,  and  that  the  legal  pro- 
perty is  not  devested  out  of  those  who  contract  with  him  on  ac- 
count of  his  change  of  situation,  were  to  prevail,  it  would  esta- 
blish a  proposition  equally  dangerous  as  novel ;  for  it  would 
lead  to  this  conclusion,  that  wherever  a  secret  act  of  bank- 
ruptcy has  been  committed  by  a  person  who  afterwards  appears 
to  the  world  as  solvent,  and  who  continues  to  deal  with  the 
public  feirly  and  honourably,  all  his  contracts  will  be  re- 
scinded, and  whenever  goods  purchased  by  him  can  be  found 
.in  specie  in  his  possession,  they  will  be  claimed  by  the 
vendors  in  actions  of  trover.  Such  a  proposition  was  never 
contended  for  before,  and  it  ought  not  now  to  be  established 
for  the  first  time;  especially  as^  so  fiair  firom  its  being  founded 
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on  principles  of  justice,  it  \i^ould  be  highly  injurtaus  to  the      1793. 
general  body  of  creditors.  "Z       7 

There  is  nothing  in  the  verdict  to  lead  to  either  of  these  con-  against 
clnsions,  that  the  property  in  these  goods  was  not  devested  out  wortu. 
of  the  plaintiff,  or,  if  it  were,  that  it  was  revested  in  him.  But 
the  plaintiff's  three  propositions  may  all  be  controverted ;  for 
this  was  not  a  remittance  for  a  special  purpose,  but  a  contract 
of  sale,  and  a, delivery  of  the  goods  in  pursuance  of  that  con- 
tract then  in  existence.  According  to  this  contract,  the  goods 
were  not  left  with  the  bankrupt  as  a  deposit,  or  as  an  indemnity 
against  his  being  called  upon  to  pay  his  acceptances :  but  there 
was  an  absolute  and  unconditional  sale  of  them  to  the  vendee 
at  a  certain  fixed  price,  previously  agreed  upon ;  and  he  was  to 
have  the  entire  control  and  dominion  over  them.  This  was  so 
complete  a  delivery  to  the  use  of  the  bankrupt,  that  if  the  car- 
rier had  lost  the  goods,  the  bankrupt  or  his  assignees  might  have 
brought  the  action  against  him.  There  was  no  appropriation 
of  them  to  satisfy  particular  acceptances,  but  they  were  sent  by 
the  plaintiff  to  Z>a9iiW  on  their  general  contract ;  on  an  account 
which  had  then  subsisted  for  two  years.  And  this  affords  an 
answer  to  another  part  of  the  plaintiiTs  argument,  that  the  con- 
tract was  not  executed ;  for  both  parties  had  acted  upon  it  for  a 
series  of  time ;  there  was  no  separate  contract  for  each  parcel 
of  gold  sent,  but  they  were  all  sent  under  the  original  agree- 
ment, which  was  the  basis  of  all  their  subsequent  dealings. 
The  verdict  expressly  finds  ^^  that  an  account  subsisted  between 
*^  them  ;*'  that  ^*  Daniel  was  at  the  time  of  the  bankruptcy  under 
^^  acceptances  for  the  plaintiff  t/i  tke  course  of  their  dealings  un^ 
''  der  the  said  contract  to  the  amount  of  873/.  &c."  It  further 
states  that  the  plaintiff  in  pursuance  of  that  agreement,  and  in 
order  to  enable  Daniel  to  pay  the  said  bills  so  accepted  by  him 
for  the  plaintiff  when  they  should  become  due,  sent  the  money 
and  bills  in  question.  So  that  it  appears  that  this  remittance 
was  made,  not  on  any  particular  account,  not  for  the  purpose 
of  paying  any  specific  bills,  but  to  enable  Daniel  to  pay  all 
his  acceptances  generally.  This,  therefore,  is  distinguishable 
from  the  case  Ex  parte  DumaSj  where  the  remittance  wiis  made 
for  a  special  purpose.  And  even  in  that  case  Lord  Hardwicke 
seemed  to  think  that  trover  would  not  lie ;  for  he  compared  it^ 
to  the  case  of  a  factor,  and  said, — ^^  suppose,  instead  of  draw- 
^  ing  bills  on  others  to  reimburse  them,  they  had  remitted  a  « 
«  cargo  of  goods  to  answer  that,  and  they  had  come  to  the 
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1795.      ^^  hand!)  oF  the  Jullians  and  remained  updispo^ed  or,  ike  Court 

— ■ "  would  consider  the  Jullians  barely  a«  trustees  as  to  those 

I/firfnS  "  ffoods,  and  would  have  ordered  them  to  be  returned."  But 
HoLLivG-  ihis  |g  an  :,etion  of  trover,  founded  on  strict  legal  right.  In 
(his  case  at  the  time  of  the  bankruptcy  the  bills  accepted  by 
Daniel  were  in  the  market,  and  might  have  been  proved  hj  the 
respective  holders  under  bis  commission.  Now  it  cannot  be 
pretended  that  at  that  time  the  plaintiff  could  have  insisted  on 
a  re-delivery  of  these  goods,  because  (according  to  bis  own  ar- 
gnnvent)  the  purpose  for  which  they  were  destined  ^vas  not 
then  anstwered  ;  at  that  time  the  legal  property  was  out  of  biro, 
and  it  seems  f^tmnge  to  say  that  he  should  have  an  option  of 
revesting  his  title  to  them  agnin  by  a  subsequent  act  of  bis  own, 
(taking  up  the  bills,)  over  which  the  other  contracting  parly 
had  no  coiitroiil.  It  appears  by  the  verdict  that  the  assignees 
had  no  opportunity  of  paying  the  bills  accepted  by  DanitU  for 
they  were  taken  up  by  the  plaintiff  witbout  betng  presented  (o 
the  acceptor  or  his  assignees.  The  afmgnees,  therefore,  bed 
no  option  of  rescinding  or  executing  this  contract ;  and  there 
is  no  ren^on  ii^by  the  plaintiff  alone  should  have  siidi  an  option. 
Then  the  circumstance  of  the  phiintiff*s  aflemiirds  taking  up 
the  bills  cannot  alter  the  riglits  of  third  persons,  namely,  the 
creditors,  it  did  not  appear  at  the  time  of  the  bankruptcy  that 
the  plaintiff  would  Gxtt  have  been  called  upon  to  paj  those 
bills ;  a  demuml  must  itrst  have  been  made  oti  the  bankrupt. 
2  Sir.  1087;  2  Bifrr,  669.  The  bankroptcy  of  the  acceptor 
does  not  supersede  tFie  ivecessity  of  sneb  a  deimitid ;  the  plain- 
tiff, therefore,  might  have  been  exonerated  by  the  bicbes  of  the 
bill- holders,  or  he  may  now  prove  the  debt  under  the  com- 
mission.  Et  parte  Brt/mer^  Cookers  Bank.  Law^  911,  $d  edit. 
At  any  rate  the  assignees  were  entitled  to  keep  the  goods  on 
payment  of  the  bills ;  and  y^t  the  piaintMTs  argument  goes 
the  length  of  denying  any  such  option,  and  is  founded  on  the 
absolate  right  of  the  plaintiff  to  take  the  goods  again  in 
specie,  on  the  ground  that  the  bankruptcy  dissolved  tiie 
contl*aet.  Bot  in  KiNs  v.  /fit/rf,  though  the  vender  was  a 
bankrupt  fonr  Aiys  before  the  arrival  of  the  goods  iii  iomftw, 
it  waB  held  that  his  bankruptcy  neither  dissolved  the  contract, 
nor  operated  as  a  countermand.  At  the  time  of  Darnds 
bankruptcy  there  is  no  pretends  to  say  that  this  action 
could  have  beea  maintained,  because  the  plaintiff  had  not 
tlien  paid  the  biHs^  and  the  le^al  title  wos  then  out  of  hini ; 

and 
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and  be  cannot  b^  his  own  act  acquire  a  right  of  action  which 
be  bad  not  before.  Suppose  the  plaintiflT  had  become  a  hank* 
rapt  after  Daniel  had  accepted  the  bills,  DankV^  estate  would 
hare  been  liable  for  the  amount  of  them.  This  is  not  a  case 
of  greater  hardship  on  the  plaintilT  than  many  others  under 
the  bankrupt  laws,  such  as  those  were  before  the  stat.  7  Geo.  1. 
where  goods  had  been  soid  and  days  of  payment  given,  before 
which  the  bankruptcy  happened ;  and  even  that  act  does  not 
give  the  vendor  power  to  demand  restitution  of  the  goods',  but 
merely  to  come  in  under  the  commission ;  and  such  as  cases 
of  sureties,  who  are  not  damnified  until  after  the  act  of  bank- 
ruptcy, though  on  contracts  made  before.  If  the  plaintiiF 
caanot  maintain  this  action,  he  will  not  be  without  remedy, 
since  he  may  apply  by  petition  to  the  Lord  Chancellor^  who 
will  administer  substantial  justice  to  all  the  parties,  according 
to  their  respective  interests,  without  being  fettered  with  strict 
and  technical  rules  of  law. 

Lord  Kenyon,  Ch.  J. — The  novelty  of  this  case  induced 
the  Court  to  wish  that  the  facts  arising  in  it  might  be  stated  on 
a  special  verdict  {a)j  in  order  that  the  case  might  be  decided  in 
the  most  solemn  manner. 

There  are  indeed  various  cases  in  which  the  separate  juris- 
dictions of  courts  of  law  and  equity  must  be  kept  distinct;  it 
being  for  the  interest  of  the  public,  and  the  forwarding  of 
justice,  in  a  variety  of  cases  that  might  be  put,  that  .they  should 
not  be  blended :  but  in  the  determination  of  this  ease  there 
can  be  no  difference  between  the  rule  which  ought  to  prevail 
in  courts  of  law  and  equity  ;  for  equity  will  go  no  further 
than  the  law.  It  appears  by  the  verdict  that  the  plaintiff  and 
DamW  had  particular  dealings^  not  general  ones,  but  confined 
to  one  object;  those  parties ihaving  agreed  that  Daniel  should 
accept  bills  drawn  by  the  plaintiff^,  who  was  from  time  to 
time  to  remit  light  guineas  and  bills  to  answer  those  drafls; 
and  whenever  the  account  was  to  be  made  up,  the  debtor  and 
creditor  side  could  only  consist  on  one  side  of  bills  drawn  by 
the  plaintiff^,  and  on  the  other  of  money  and  bills  (money^s 
worth)  to  answer  those  drafts.  This  being  the  agreement 
of  the  parties,  they  proceeded  in  the  execution  of  it  for  a  series 
of  time  until  at  last  that  moment  arrived  which  gave  rise  to 
the  present  action.  The  verdict  then  sets  forth  that  on  the 
I9th  oiJulj/^  about  three  o^clock  in  the  afternoon,  Daniel  was 
(a)  It  fint  cane  before  the  Court  on  a  motion  for  a  new  trial. 

VoL.V.  Q  declared 
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17^3.     declared  a  bankrupt  on  an  antecedent  act  of  faankroptcj  i 
.  and  that  afterwards  at  a  late  hour  on  the  same  eveoiiiff,  the 

ofofiuf      plaintiff,  being  ignorant  of  the  bankruptcy,  sent  the  property, 
^^^^    which  is  the  subject  matter  of  this  cause,  in  a  waggon  from 
Mancfiesier  to  London^  he  paying  for  the  carriage  of  the  goods 
to  JLondon.     It  also  appears  that  the  plaintiff  had  drawn  bills 
on  the  bankrupt  to  a  considerable  amount,  but  the  days  of 
paymeat  not  being  arrived  when  the  bankruptcy  happened, 
they  were  not  proved  under  the  commission,  but  were  after* 
wards  paid  by  the  plaintiff.  And  the  question  is,  .Whether  the 
plaintiff,  who  has  paid  the  amount  of  the  bills,  can  recover 
in  this  form  of  action  the  property  sent  in  order  to  satisfy 
them  ?  This  is  an  action  of  trover ;  and  various  questions  have 
been  agitated  at  the  bar.    One  of  them  is.  Whether  the  goods, 
which  are  the  subject  of  dispute,  can  (taking  all  the  circum- 
stances of  the  case  as  they  then  stood)  be  considered  to  have 
been  sent  under  the  then  subsisting  agreement :  but  my  opinion 
will  not  proceed  upon  that  point.    It  never  yet  has  been  de« 
cided  whether  or  not  a  person  who,  acting  under  a  previous 
agreement,  sends  goods  to  another  against  whom  a  commis* 
sion  of  bankrupt  has  been  issued  at  the  time,  and  who  is  not 
only  an  insolvent  person,  but  disabled  by  the  laws  of  his  country 
from  dealing  at  all,  can  recover  those  goods  again  under  ao 
idea  that  the  situation  of  that  other,  with  whom  he  meant  to 
dcal^  was  so  altered,  that  it  could  not  be  considered  to  be  a 
contract  with  him.    If  the  purchaser  were  dead  at  the  time 
when  the  goods  arrived,  must  they  go  to  the  executor  ?  And 
other  cases  of  the  same  kind  might  be  put,  which  would  con« 
siderably  distress  the  argument,  in  the  affirmative  of  the  pro- 
position that  the  assignees  should  take  these  goods^  although 
the  vendee  were  a  bankrupt  when  they  were  sent.    It  may  be 
proper  to  discuss  these  questions  when  they  arise;  but  I  will 
now  forbear  entering  into  a  discussion  of  that  which  appears  to 
be  an  arduous  task,  because  it  is  not  necessary  for  the  deter- 
mination of  the  present  case.      I  aixede  to  that  argument 
which  asserted  that  these  goods  were  sent  for  a  special  purpose. 
The  case  of  a  fector  has  been  so  frequently  decided,  and  so 
much  taken  for  granted  for  a  series  of  years  past,  that  it  must 
now  be  considered  to  be  at  rest.     If  goods  be  sent  to  a  factor 
to  be  disposed  of,  i^ho  afterwards  becomes  a  bankrupt,  and 
the  goods  remain  distinguishable  from  the  general  mass  of 
his  property,  the  principal  may  recover  the  goods  in  specie,  and 

is 
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is  not  driven  to  tbe  necessity  of  proving  bis  debt  under  tbe  com- 
mission of  bankrupt ;  nay,  if  the  goods  be  sold  and  reduced  to 
raooej,  provided  that  money  be  in  separate  bags  and  distinguish- 
able from  the  factor^s  other  property,  the  law  is  the  same.  Then, 
taking  that  as  an  incontrovertible  point,  it  goes  a  great  way  to 
decide  this  case.  For  here  all  the  dealings  between  these  par- 
ties respected  the  accepting  of  the  bills,  and  the  sending  of  mo- 
ney, or  money^s  worth,  to  answer  those  bills  when  they  should 
become  due.  There  was  no  general  trade  between  the  parties ; 
no  sending  of  goods  to  which  any  of  the  funds  were  to  be  ap- 
plied :  but  all  the  goods  Were  sent  for  the  special  purpose  of  pay- 
ing the  acceptances.  That  is  the  genen|l  state  of  the  agree* 
ment ;  and  that  is  expressly  found  by  the  jury.  The  verdict  then 
states  that  tbe  813  light  guineas,  and  19  light  half  guineas,  toge- 
ther i^ith  the  several  Bills  mentioned  in  the  declaration,  were 
sent  by  the  plaintiff  to  Daniel  in  pursuance  of  the  agreement,  in 
order  to  enable  Daniel  to  discharge  the  other  bills  accepted  by 
him,  when  they  should  become  due.  Then  are  not  these  to  be 
applied  to  this  particular  purpose  ?  Does  not  this  come  within 
the  case  Ex  parte  Dumas,  where  there  was  an  appropriation  for 
a  particular  purpose  by  the  signature  of  the  letter  G  ?  That  case 
cannot  be  distinguished  from  the  present  by  saying  that  the  pro- 
perty in  question  was  sent  to  DamWfbr  a  general  purpose.  They 
did  indeed  constitute  the  general  items  of  a  particular  account : 
but  this  was  as  much  for  a  particular  purpose  as  that  was  in 
the  case  of  Dumas,  because  all  the  items  here  on  one  side  of  the 
account  were  the  drawing  of  bills  by  the  plaintiff  on  Daniel, 
and  on  the  other  the  sending  of  money  to  enable  the  latter  to 
satisfy  those  bills ;  and  if  Daniel  had  applied  the  money,  or 
the  money's  worth,  to  any  other  purpose,  he  would  have  ex- 
ceeded  the  limits  of  his  contract.  This  case  then  cannot  be 
distinguished  in  principle  from  that  of  Dumas,  and  from  the 
case  of  a  factor.  I  am,  therefore,  bound  to  say  that  this  pro- 
perty remaining  in  specie,  not  blended  with  the 'other  efiects 
of  Daniel,  and  hot  having  answered  the  particular  purpose  for 
which  it  was  sent,  the  case  is  with  the  plaintiff,  who  has  a  right 
to  recover  back  the  goods,  he  having  since  paid  the  bills  to 
discharge  which  those  goods  were  sent.  In  Harman  t. 
Fisher  (a)  Lord  Mansfield  alluded  to  the  doctrine  in  Aikj/n  v. 
Barwick^  that  the  vendees  who  were  become  insolvent  might 
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1793.      refase  to  accept  the  goods :  so  here,  the  bankrupt  acting  ae  an 
'  honest  roan  nii^ht  have  said  to  the  plaintiff  that  his  circum- 

e^amu     stances  were  so  altered  since  the  goods  were  sent  that  he  ought 
'w<)RTHr    "®^  ^^  receive  them.     But,  without  agitating  that  point,  I  am 
of  opinion  Tor  the  reason^  before  given  that  the  plaintiff  is  en- 
titled to  recover. 

AsHHCRST,  J. — It  must  be  admitted  that  the  honesty  and 
justice  of  the  ca^e  are  on  the  $ide  of  the  plaintiff*,  inasmuch  as 
be  has  paid  the  holders  of  the  several  bills  for  which  the  bank- 
rupt had  become  responsible,  and  has  consequently  exonerated 
the  bankrupt-s  estate  from  the  payment  of  them.    It  seems 
equally  clear  that  the  plaintiff  would  be  entitled  to  redress  in  a 
court  of  equity.     In  such  a  case  I  should  be  extremely  sorry 
that  he  should  be  under  the  necessity  of  applying  to  that  court 
for  redress  :  but  it  seems  to  me  that  he  is  not  under  any  such 
necessity,  and  that  this  court,  without  intrenching  on  any  prin- 
ciples of  law,  may  give  the  relief  which  he  seeks  in  this  form  of 
action.     Bankruptcy  leaves  all  things  in  the  same  situation  in 
which  they  were  at  the  time;  and  consequently  the  assignees, 
who  stand  in  the  place  of  the  bankrupt,  cannot  be  entitled  to 
any  property  to  which  the  bankrupt  himself  is  not  entitled. 
Then  consider  whether  the  goods,  which  are  the  subject  of  this 
action,  can  be  taken  to  be  the  property  of  the  bankrupt  ?  It  is 
found  by  the  verdict  that  he  became  a  bankrupt  before  the 
goods  were  sent  by  the  plaintiff;  and  the  bankrupt  being  under 
an  incapacity  of  acquiring  property,  the  sending  of  these  goods 
to  him  must  be  considered  as  a  nugatory  act;  at  that  time  the 
bankrupt  was  a  non-entity  as  to  all  contracts.     But,  however 
that  may  be,  the  grounlj  on  which  Lord  Kenyan  has  considered 
tbia  qpestion,  is  incontrovertible  ;  and  by  deciding  on  that 
ground,  we  may  avoid  the  difficulties  attending  the  first  point. 
That  ground  is,  that  where  goods  are  sent  by  one  man  to  ano- 
ther for  a  particular  purpose,  and  they  have  not  been  (and  can- 
not be)  applied  to  that  purpose"  the  former  may  recover  them 
hskck  again.     Now  it  appears  on  the  record  that  these  goods 
were  sent  for  the  express  purpose  of  paying  the  bankrupt's  ac- 
ceptances; and  that  purpose  not  having  been  answered,  as  it 
could  not  be,  ^he  plaintiff  may  retake  his  goods.    On  this  ground 
justice,  honesty,  and  law  coincide. .  The  case  Ex  parte  Dumas 
is  directly  in  point ;  for  there  the  Lord  Chancellor  could  only 
have  ordered  the  goods  to  be  delivered  in  specie  on  the  idea 
that  the  property  remained  with  the  petitioners. 

Bulled, 
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6uLLBR,  J. — During  the  fifteen  years  that  I  have  sat  on  this      1^93* 

bench  I  have  never  known  any  case  which  established  a  di*<tinc-    ' 

tioQ  between  courts  of  equity  and  law  on  subjects,  of  this  ^iguimst 
kind.  I  have  always  thought  it  highly  injurious  to  the  public  'JjJii^^ 
that  different  ruks  should  prevail  in  the  different  cburts  on  the 
same  mercantile  case.  My  opinion  has  be^n  uniform  or  that 
subject.  It  sometimes,  indeed,  happens  that  ill  questions  of  real 
property  courts  of  law  find  themselves  fettered  with  rtiles,  from 
which  they  cannot  depart^  because  they  are  fixed  and  established 
rules ;  though  equity  may  interpose,  not  to  contradict,  but  to 
correct,  the  strict  and  rigid  rules  of  law.  But  in  mercan- 
tile questions  no  distinction  ought  to  prevail.  The  mercantile 
law  of  this  country  is  founded  On  principles  of  equity ;  and 
when  once  a  rule  is  established  in  that  court  as  a  rule  of  pro- 
perty, it  ought  to  be  adopted  in  a  court  of  law.  For  this  rea- 
son courts  of  law  of  late  years  have  said  that,  even  where  the 
action  is  founded  on  a  tort,  they  would  discover  some  mode  of  « 
defeating  the  plaintiff*,  unless  his  action  were  aho  founded  on 
equity ;  and  that  though  the  property  might  on  legal  grounds 
be  with  the  plaintiff*,  if  there  were  any  claim  or  charge  by  thel 
defendant,  they  would  not  consider  the  retaining  of  the  goodil 
as  a  conversion. 

In  considering  this  caf^,  it  seems  to  me  that  two  ({utetioits 
will  embrace  all  the  circumstances  of  it ;  First,  Whether  or  nol 
there  was  any  appropriation  of  these  bills  to  the  discharge  of 
ibe  acceptances  made  by  the  bankrupt?  Secondly,  What  is  the 
effect  of  an  act  of  bankruptcy  in  the  stage  in  which  it  did  hap- 
pen in  this  case  ?  On  the  first  question,  no  case  directly  in 
point  has  beeir  produced,  as  having  occurred  either  in  a  coilrt 
of  law  or  equity;  for  it  seems  to  me  that  that  Ex  purle  Damas 
is  distinguishable  from  the  present.  There  the  account  was 
opened  by  Dumas  with  Jullian  in  the  letter  G.;  therefore,  as  be- 
tween'those  parties  the  account  G.  stood  as  the  account  6f  a 
different  person  and  a  different  correspondent  with  Jullian.  And 
Lord  Hardwicke  only  said,  that  as  the  parties  had  opened  a  par- 
ticular account,  as  distinguished  from  the  general  account,  and 
which  was  to  be  considered  as  the  account  of  a  different  cbr- 
respondent,  the  assignees  of  Ji/Z/ian  should  not  blend  that  account 
with  the.  general  one,  though  they  were  both  opened  between 
the  same  parties.  But  that  is  by  no  means  this  case ;  for  here 
was  no  particular  account  between  these  parties.  If  we  were 
to  say  that  there  was,  it  would  equally  extend  to  all  cases  where* 

a  trades- 
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1793/    « tradeflBia  daalt  m  one  eommodity  only ;  and  then  the  kw 
-*— —  would  bo  Ana:  if  a  man  dealt  in  tobacco  to  any  extent,  but  in 
]^^2!ui     ^^  other  article,  all  hie  dealings  in  that  article  must  be  con- 
VouM^   gidered  as  dealings  on  a  particular  account:  but  it  would  be  a 
general  account^  if  bis  dealings  were  extended  to  several  articles. 
But  I  cannot  accede  to  such  a  proposition.    According  to  my 
i4ea8y  it  must  be  one  entire  transaction,  in  order  to  make  a  pa^ 
ticular  account ;  asif^.  by  letter  order  certain  goods  to  be 
aent  to  him,  and  inclose  in  that  letter  bills  to  a  given  amount 
to  pay  for  those  goods:  that  is  one  entire  transaction,  and  it 
may  be  called  an  appropriation  of  those  bills  to  answer  for  the 
goods*    But  there  is  nothing  of  that  kind  here:  these  parties 
had  not  a  particular  transaction  only  in  their  contereplation, 
but  they  came  to  a  general  agreement,  which  was  to  form  the 
basis  of  a  general  dealing  between  them  to  any  extent,  and  to 
be  continued  to  an  inde6nite  length  of  time.     No  doubt  can 
be  entertained  respecting  this  agreement,  for  it  is  found  in  ei- 
press  terms  in  the  verdict ;  according  to  that,  Daniel  was  to 
purchase  of  the  plaintiff  a//  the  light  guineas,  which  the  latter 
should  send  at  a  certain  price ;  the  plaintiff  was  to  draw  on 
Daniel  for  the  money  due  upon  such  sales,  the  bills  to  be  pay- 
able at  the  end  of  two  months ;  and  Daniel  was  also  from  time 
to  time  to  accept  other  bills  to  be  drawn  by  the  plaintiff  for 
his  own  convenience.    This  agreement  was  entered  into  ia 
1789,  and  the  parties  continued  to  act  under  it  for  two  years 
and  upwards  before  the  bankruptcy  af  Daniel.    It  was  not 
stipulated  that  the  parties  in  their  dealings  should  be  confined 
to  a  certain  quantity  of  light  gold,  or  to  any  precise  value: 
but  the  plaintiff  was  to  send  aU  the  light  guineas  which  be 
could  collect.    This,  therefore,  was  a  general  agreement  in  the 
outset ;  and,  if  aO|  I  think  it  puts  an  end  to  the  first  part  of  this 
case.    If  this  were  not  a  general  account,  in  what  does  the 
particularity  consist?  These  two  persons  continued  to  deal  ge« 
nerally  together  as  for  as  they  couM  extend  their  dealing,  which 
excludes  the  idea  of  a  particular  account    Then  the  plaintiff 
must  come  in  under  DamePs  commission. 

The  next  point  to  be  considered  is  the  effect  of  the  bank- 
ruptcy.  And  I  think  that  some  points  have  been  made  by  the 
defendant's  counsel,  whieh  have  not  been  answered.  They 
contended,  that  when  these  goods  came  to  the  hands  of  the 
assignees  the  property  was  vested  in  them;  and,  if  so,  that 
nothing  has  happefiedsince  to  devest  it«  lliiakan  important  part 

of 
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of  (be  case ;  and  therefore  it  is  material  to  conitider  whetljer  or      I79S. 

not  this  property  was  vested  in  the  assignees.     It  has  been  held  ' 

that  bankruptcy  does  not  put  an  end  to  the  contract :  that  was      agaimi 
so  stated  by  Lord  Kenyon  and  myself  in  Ellis  v.  Hunt;  and    ^o^ia^ 
that  doctrine  was  not  then  new ;  for  jn  Haswell  and  others  v. 
Hunt  and  others,  assignees  oi Lucey^  the  same  pcint  was  ruled. 
[Here  Mr.  J.  Rulkr  read  the  following  note  of  this  case :  "  In  \\E9p.il\»'\ 
"  trover  the  case  was  this.    Lacey  came  to  the  plaintiffs  and 
'^  bought  a  parcel  of  tobacco  to  be  paid  for  in  ready  money :  this 
^*  was  in  the  morning.     He  left  orders  at  his  house  for  receiving 
'^  the  tobacco,  and  the  same  day  went  to  France  to  absent  himself 
'*  from  his  creditors.    After  he  was  gone  the  plaintiff's  servant 
'^  brought  the  tobacco  ioLacej^s  house,  but  had  no  orders  to  make 
"  any  demand  of  the  money,  but  only  to  deliver  the  goods.    The 
^'  question  was.  Whether  this  was  a  complete  sale,  so  as  to  vest 
^^  the  property  in  L'acej/^  or  whether  his  bankruptcy  between  (he 
"  sale  and  the  delivery  was  such  a  fraud  as  avoided  the  sale  by 
^'  non-payment  of  the  money  ?    Lord  Ch.  J.  Eyre  held  that  the 
'^  sale  was  made  complete  by  the  act  of  the  plaintiffs,  who,  by 
'^  delivery  of  the  goods  without  demand  of  the  money,  vested  the 
"  property  in Lacey  by  theirown  a86ent,as  a  complete  sale  a6«/i/* 
^Wio,  without  ready  money;  and  the  plaintiffs  were  nonsuited, 
«  G.Hall^E.12G.  J.  Burnet's  MS.''}  It  seems  then  established 
that  bankruptcy  does  not  at  all  events  put  an.end  to  the  contracts 
of  the  bankrupt.    After  the  bankruptcy  several  contracts  have 
been  held  to  be  binding  on  the  bankrupt,  though  the  creditors 
could  not  prove  their  debts  under  the  commission.     It  is  there* 
fore  material  to  see  by  the  special  verdict  what  the  agreement 
here  was,  and  when  it  commenced.    .The  foundation  of  this 
dealing  was  the  agreement  which  was  made  two  years  before ; 
the  next  stage  in  the  cause  was  the  acceptance  of  the  bills 
which  had  been  previously  drawn  by  the  plaintiff  on  Daniel g* 
at  the  time  of  the  bankruptcy  Daniel  was  under  acceptances 
to  the  amount  of  more  than  800/.    It  appears  then  that  a. 
substantial  part  of  the  contract  was  carried  into  execution  at 
the  time  of  the  bankruptcy ;  and  the  cases  I  have  mentioned 
shew,  that  so  far  from  what  was  afterwards  done  being  void, 
it  must  be  supported  in  order  to  put  the  bankrupt  on  a  fair 
footing  with  the  plaintiff.    Then  what  was  the  situation  of 
things  at  the  time  of  the  bankruptcy,  for  that  is  the  material 
time  to  he  attended  to.    The  bankrupt  was  then  under  accept* 
ahces  to  the  amount  of  87S/.,  and  bad  only  goods  in  his 
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hands  of  the  value  of  531/.  on  this  agreement.    This  pro- 
perty was  then  vested  in  the  assignees ;  and  bow  could  it  be 
altered  afterwards  ?  Not  by  the  bankrupt,  because  all  his  effects 
were  vested  in  the  hands  of  his  assignees  for  other  purposes. 
And  if  the  bankrupt  could  not  divest  this  property^  on  what 
authority  could  the  plaintiff  do  so  ?     It  has  been  contended 
that  the  plaintiff  might  re-take  these  goods  after  DanieH  bank- 
ruptcy, in  order  to  repay  himself  more  than  the  other  creditors: 
but  it  cannot  be  permitted  to  him  to  carve  out  for  himself;  tbe 
instant  the  bankruptcy  happened  he  stood  in  the  same  situa- 
tion with  the  otlier  creditors,  over  whom  he  could  not  gain 
a  preference  by  his  own  acts.     To  hold  that  he  could,  would 
be  to  open  a  door  to  contrivance;  particular  creditors  would 
carve  out  for  themselves,  and  leave  very  little  for  the  rest. 
If  therefore  at  the  time  of  the  bankruptcy  the  plaintiff  could 
not  have  re-taken  these  goods,  I  think  that  be  cannot  acquire 
a  right  to  do  so  by  any  subsequent  act  of  his  own.    It  was 
well  put  by  the  defendant's  counsel  that,  if  the  plaintiff  had 
become  u  bankrupt  after  UamV/ had  accepted  the  bills,  l>ai?i^rs 
property  would  have  been  liable.    Or  suppose  Daniel  liad  never 
obtained  his  certificate,  he  might  be  arrested  for  this  very  sum; 
and  yet  it  is  said  in  conscience  he  ought  not  to  have  taken  these 
goods  when  they  came.    But  it  seems  to  me  that  the  con- 
science of  the  case,  at  the  time  of  the  bankruptcy,  was  with 
the  bankrupt ;  for  he  was  then  liable  for  these  acceptances, 
and  had  not  sufficieilt  in  his  hands  to  pay  them.    With  regard 
to  one  part  of  the  verdict,  where  it  is  found  that  the  goods  in 
question  were  sent  by  the  plaintiff  to  Daniel^ "  in  order  to  ena- 
^^  hie  the  latter  to  pay  the  bills  accepted  by  him,"  and  on  which 
considerable  reliance  has  been  made  in  the  course  of  the  argu- 
ment, those  words  must  not  be  taken  by  themselves,  but  the 
whole  agreement  must  be  construed  together ;  and  then  it  will 
appear  that  they  were  not  sent  to  pay  particular  bills,  but,  on 
the  general  account  which  subsisted  between  the  parties,  to  pay 
all  the  bills  which  should  become  due.   These  were  merely  sent 
to  put  them  into  cash,  in  order  that  Daniel  might  repay  himself. 
On  the  whole,  therefore,  it  appears  to  me  that  the  justice  of  the 
case,  considered  at  the  time  of  the  bankruptcy,  is  with  the 
bankrupt,  as  well  as  the  law  of  the  case. 

Grose,  J. — This  is  one  of  those  unfavourable  cases  under 
the  bankrupt  laws,  where  an  endeavour  is  made  to  take  the  pro- 
perty of  one  roan  to  pay  the  debts  of  another.    There  can  be 
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no  doubt  therefore  about  the  justice  of  the  case ;  for  the  plaintiff     1793. 
has  paid  the  acceptaoqes  of  the  bankrupt,  and  the  goods  were 


only  sent  to  the  bankrupt  for  the  express  purpose  of  paying  those      a^S^ 
acceptances.    The  form  of  this  action  is  trover ;  and  the  question    ^^^ 
is,  Whether  the  property  of  these  goods  be  in  the  plaintiff  or  the 
defendants  ?  There  was  a  time  when  the  exclusive  property  was 
clearly  in  the  plaintiff:  then  it  may  be  asked,  Has  it  ever  been 
in  the  defendants?  or,  if  it  have,  has  it  ever  revested  in  the 
plaintiff?  The  defendants  claim  a  right  to  retain  these  goods  un-' 
der  an  agreement ;  and  in  the  argument  they  considered  this  as 
a  case  of  goods  sold  and  delivered  under  that  agreement :  if  it 
really  were  a  sale  of  the  goods  under  the  former  part  of  the  agree* 
roent,  I  should  have  considerable  doubts  about  the  case.     But 
the  words  of  the  agreement  are  material  to  be  considered ;  for 
I  think  that  it  consists  of  two  parts,  and  that  the  transaction  on 
which  this  question  arises  grows  out  of  one  part  of  it  only.   The 
first  part  of  the  agreement  was,  that  the  bankrupt  should  pur- 
chase of  the  plaintiff  all  the  light  gold  that  the  latter  should  send, 
and  that  the  plaintiff  should  draw  bills  upon  the  bankrupt  for  the 
money  due  upon  such  sale,  payable  at  the  end  of  two  months ; 
the  other  part  of  the  agreement  was,  that  DamV/ should  from  time 
to  time  accept  other  bills  drawn  by  the  plaintiff  for  his  own  con- 
venience, and  that  the  plaintiff  should  in  such  case  remit  value  to 
Daniel  to  the  amount  of  such  acceptances,  to  answer  together  with 
the  light  gold  for  the  different  bills  so  drawn  on  Daniel.    Then 
let  us  see  whether  what  passed  between  these  parties  under  the 
first  part  of  the  agreement  can  be  considered  as  a  case  of  goods 
sold  and  delivered  :  if  the  gold  is  to  be  conmdered  as  goods  sold 
to  the  defendant,  then  bills  were  to  be  drawn  by  the  plaintiff  on 
the  bankrupt  at  two  months :  but  in  the  verdict  not  a  word  is  said 
about  the  bills  being  drawn  for  the  light  gold  mentioned  in  the 
verdict.  The  state  of  the  transaction  at  the  time  of  the  bankruptcy 
wa4  this :  there  wore  acceptances  bj  the  bankrupt  to  the  amount 
of  873/.  over  and  above  the  gold  and  bills  in  question.  Now,  the 
bankrupt  being  under  such  acceptances,  what  was  the  probabi- 
lity of  the  transaction  ?  Not  that  the  plaintiff  would  sell  the  gold, 
but  that  he  would  remit  goods  to  discharge  the  acceptances. 
However,  we  are  not  left  to  determine  on  conjecture  or  proba- 
biUties  on  a  special  verdict ;  for  it  is  expressly  found  as  a  fact  that 
the  plaintiff,  in  order  to  enable  the  bankrupt  to  pay  the  accept- 
ances when  they  should  become  due,  sent  the  goods  in  question ; 
^nd  it  is  also  found  by  the  verdict  that  those  bills  were  after- 
wards 
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wards  paid  by  the  plaintiff.    Then  the  purpose^  for  which  the 
property  iivquestion  was  sent,  Was  answered  by  the  plaintiffhim- 
self;  and  that  lets  in  the  doctrine  of  Lord  Hardwicke  in  thecase 
Ex  parte  Dumasj  which  I  consider  immediately  and  directly  in 
point.    The  instant  the  acceptances  were  taken  up  by  the  plain* 
tiff^  and  the  end  for  which  the  goods  were  sent  was  answered,  I 
consider  the  property  as  revested  in  the  plaintiff.    Butithaa 
beeiT  asked,  When  and  how  was  this  property  revested  id  the 
plaintiff?  I  consider  it  to  have  been  a  qualified  and  conditional 
property  in  the  defendants ;  it  was  ;iot  vested  in  them  as  an  ab« 
solute  and  unconditional  property  by  the  transmission  for  a  par- 
ticular purpose :  it  was  vested  in  them  only  for  a  special  pur- 
pose, and  the  instant  that  purpose  was  answered  in  another  way, 
the  property  was  revested  in  the  plaintiff.    Then  it  was  asked, 
What  would  have  been  the  case  had  the  acceptances  been  dis- 
chofged  by  the  bankrupt  ?  I  answer,  that  in  such  a  case  the  pur- 
pose for  which  they  were  sent  would  have  been'  answered  by 
the  bankrupt,  and  then  the  plaintiff  would  have  had  no  property 
in  the  goods;  then  that  property,  which  was  before  conditional, 
would  have  become  absolute  in  the  bankrupt.     This  case  comes 
directly  within  that  of  Dumas/  for  here  the  goods  Were  sent 
for  a  particular  purpose ;  the  property  vested  in  the  defendants 
for  a  particular  purpose ;  and  as  soon  as  that  purpose  could  not 
be  answered  by  the  bankrupt,  or  was  otherwise  answered  by  the 
plaintiff,  the  property  revested  in  the  plaintiff;  and  therefore  I 
think  he  may  maintain  this  action  of  trover  to  recover  beck  this 
property,  or  the  value  of  it. 

Per  Curiam,  Judgment  for  the  plaintiff(<7)- 

(a)  Thla  Judgment  was  afterwards  affirmfd  in  Com.  Scacc  9  H*  BL  Rep,  dOL 


GoLDTHWAYTE  and  Wife,  Executrix,  against  Petrie. 

THE  plaintiff*s  wife  was  executrix  to  JVoodj  her  former 
husband ;  and  this  action  for  money  had  and  received  was 
brought  against  the  defendant  to  recover  back  money  received 
by  him,  after  Wood^s  death,  to  the  use  of  the  plaintiff's  wife, 
as  executrix.  One  count  charged  the  defendant  with  the 
deathtothe  receipt  of  this  money  to  the  use  of  the  plaintiff's  wife,  ascxe- 
Le^and  cutrix,  before  she  married  Goldthwayte ;  and  another  since. 
£bk  to'     After  verdict  for  the  defendant,  a  rule  was  obtained  calling  on 

toaycoffta. 
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the  phiiitifls  to  shew  cause  why  the  master  should  not  be  di-. 
reeted  to  tax  the  defendant  his  costs ;  which  was  opposed  hy 

Marry  at ;  and  supported  by 

Baldwj/n  in  last  Hilary  term. 

JTie  Court  took  time  to  consider  the  question ;  and 

Lord  Keniton,  Ch.  JT.  now   delivered  the  opinion  oC  the 
Court,  after  stating  the  case. 

In  general  it  is  an  established  rule  that  where  an  action  is 
brought  by  an  executor,  as  executor,  for  transactions  arising 
in  the  lifetime  of  the  testator,  he  is  not  liable  to  pay  costs 
though  he  fail  in  the  action.  But  in  this  case  it  was  not  neces* 
sary  to  name  the  wife  as  executrix ;  she  might  have  brought 
the  action  in  her  own  right ;  for  it  is  stated  in  both  the  counts 
that  the  money  was  received,  and  the  promises  made,  by  the 
defendant  after  the  testator's  death.     We  have  looked  into  the 
authorities,  which  we  find  have  settled  this  point;  and  which 
decide  that  the  plaintifis  in  this  case  are  liable  to  pay  costs.  One 
of  them  is  the  case  ot  Jenkins  and  wife  v.  Plombcj  reported  in 
6  Mod.  91.  181.  and  Salk.  207.    It  is  true  that  in  SaHc.  314. 
there  is  another  case  of  Eaves  v.  Mocato,  which,  as  it  is  there 
reported,  appears  to  be  a  determination  the  other  way :  but 
10  Jenkins  v.  PhnAe^  in  SaUc.  807.   Lord  HoU  takes  notice  of 
Ernes  V.  Maeaio,  and  shews  that  the  report  of  it  in  the  subse* 
quentpage,  (314,)  is  inaccurate.    Upon  the  authority  there- 
fore of  this,  and  of  ether  caoes,  we  are  of  opinion  that  the  de- 
fendant is  entitled  to  costs. 

Rule  absolute  (a). 
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(c)  ru.C9dk9riUw.M9muUn^afiU,A9oi,m. 
'  nrf.  S58.  oeeprd. 
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HoLBiRD  against  Anderson  and  Another. 

T  the  trial  of  this  action,  before  Lord  JTeiiyon,  against  if^.in- 
L  the  defendants,  sheriffs  o(  London^  for  a  false  return  to  a  i^.andc 

after  being 
meAto 


^rtt  of  fieri  facias  against  Charter^  the  case  appeared  to  be  this 
in  Easter  ternj  1791  Shepherd  obtained  a  judgment  against  judgment 
Charier^  who  brought  a  writ  of  error,  and  delayed  execution  tionbyH., 
until  Easter  term  1792,  when  the  judgment  was  affirmed  in  fpiMtjirify 
the  Exchequer  Chamber.     On  the  7th  of  Mat/  the  costs  in  that  5,^^iS?of 


attorney  to  coDfets  Jadraicnt,  oo  Tvhich  jadgmentis  immediately  entered  and  ezecation  levied 
^""^         s  day  on  wh&li  B.  would  bare  been  entiUed  to  execution  and  iiad  Uireatened  to  lue  it 


OQthei 


<>ot,  tlie  preference  so  ciTen  by  A,  to  C.  is  not  unlawful,  nor  fxmadnlent  wiUiin  tfae  meaning  of  the 

suit 
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1793.     suit  wer<?  tbx^d ;  and  on  the  same  day  Charter  wrote  a  letter  to 

Shepherd,  requesting  further  time,  which  was  refused.    On  the 

^^M     8th  of  Mai/,  Charter,  knowing  ShephenTs  intention  to  take  out 
Ahoeiimn.  execution,  which  he  was  entitled  to  sue  out  that  day,  went  to 
^.  .^^    »   /^yV/*  the  plaintiff,  Holbird,  who  was  a  creditor  of  his,  informed  biin 
*   '-  <Jf  his  situation,  and  executed  a  warrant  of  attorney  to  confess 

;^^/4i^/i^judgment,  on  which  judgment  was  immediately  entered  up, 
^\^'v  /  440    and  execution  sued  out  and  delivered  to  the  sheriff  two  hours 
^  ^^      /     ,  before  SAfpAerif's  execution  reached  the  sheriff's  office.    The 
'     ^       sheriff  levied  under  Shepherd's  writ,  and  returned  nulla  bona 
to  the  plaintiff's.  On  this  evidence  it  was  contended  on  the  part 
of  the  defendants  that  the  plaintiff  was  not  entitled  to  recover, 
inasmuch  as  this  was  an  undue  preference  given  by  Charter  to 
the  plaintiff  for  the  purpose  of  defeating  Shepherd's  execution, 
and  that  th^  warrant  of  attorney  .  given  to  the  plaintiff  was 
fraudulent  and  void  by  the  stat.  13  Elis.  c.  5.     But  Lord 
Kenyan  being  of  opinion  that  this  was  not  an  undue  preference, 
the  plaintiff  had  a  verdict ;  to  set  which  aside 

Gibhs  on  a  former  day  obtained  a  rule  to  shew  cause;  on  the 
Stat.  13  El  c.  5. ;  and  on  the  authority  of  Hodgson  v.  Newman^ 
and  others,  which  he  said  was  decided  about  a  year  ago  before 
Lord  Kent/on  at  nisi  prius^  and  which  he  stated  thus :  Hodgson 
brought  trover  against  the  sheriff,  who  had  seized  under  a 
Jieri  facias,  and  also  against  the  judgment  creditor  M^Koul, 
claiming  under  a  general  bill  of  sale  of  all  Parrt/^n  effects  for  a 
good  consideration  granted  by  Parry,  the  debtor,  and  given 
subsequent  to  the  warrant  of  attorney  to  APKoul  to  confess 
judgment;  but  before  the  entering  up  of  the  judgment,  the 
evening  before  th^  bill  of  sale  was  given,  themothec-in-lawand 
wife  of  the  debtor  came  to  the  plaintiff,  and  told  him  that  the 
defendant,  who  had  the  warrant  of  attorney,  was  going  to  have 
a  sale  of  the  goods ;  and  on  this  evidence  of  collusion  the  plain- 
tiff  was  nonsuited. 

Mingay  and  Tjowes  now  shewed  cause ;  insijiting  that  the 
Stat.  IS  Eliz.  did  not  apply  to  this  warrant  of  attorney,  because 
it  was  given  for  a  good  consideration ;  and  that  as  there  was 
no  fraud  in  the  case,  no  connivance  between  the  plaibtiff  and 
Charter^  it  was  a  fair  preference  given  to  a  bondjide  creditor. 

Erskine  and  Gibhs^  contra.— T)\e  warrant  of  attorney  is  void 
by  the  13  Eliz,  r.  5.  although  it  was  given  for  a  good  consider- 
ation, It  not  being  a  bona  fide  transaction.    That  statute,  which 

.was 
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iras  passed  ^^  for  the  avoidlno^  of  feigned,  covinous^and  fraudu-      1793. 
"  lent,  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,   


Holbihd 


^'  ^mi^ Judgments^  ex€Cutions^  &c.  devised  to  the  intent  to  delay,    ^^HS 
"  hinder,  or  defraud,  creditors  and  others  of  their  just  and  law-  Asomio*. 
*'  ful  actions,  &c."  enacts  (a)  ^*  that  all  and  every  feoffment,  gift, 
'^  grant,  alienation,  &c.  and  all  and  every  bond,  suit,  judgment 
'^  and  execution  for  any  intent  or  purpose  before  declared,  shall 
^^  be  utterly  void  ;'*  with  a  proviso  (£)  that  the  act  shall  not  extend 
to  any  grants,  &c.  upon  good  consideration  and  bond  fide  made^ 
&c.  The  statute  puts  grants  and  executions  on  the  same  footing. 
Now  it  was  held  in  Hodgson  v.  Newman  that  a  bill  of  sale  given 
under  such  circumstances  as  the  present  was  void  ;  and  therefore 
a  warrant  of  attorney  to  confess  a  judgment,  and  the  judgment 
and  execution  thereon,  are  equally  void.  The  act  is  not  confined 
to  grants,  &c.  without  a  good  consideration,  but  is  extended  in 
express  terms  to  those  not  ^<  on  good  consideration,  and  bond 
^^fidcj^  in  the  conjunctive,  which  in  the  preamble  is  explained  to 
mean  grants,  &c.  made  with  the  intent  of  delaying,  hindering, 
ordefrauding,  other  creditors.  The  Legislature  had  in  their  con- 
templation  grants,  &c,  which  might  be  made  qpon  good  consider- 
ation, but  not  bond  fide  made ;  and  therefore  they  enacted  that  all 
grants.  Sec.  not  liaving  both  those  ingredients  should  be  void. 
Now  this  was  not  bond^fide,  because  made  ^'  with  the  intent  of 
'^  delaying,  hindering,ordcfraudingS^ep/t^rcf,anothercreditor.*' 
The  act  %vould  have  no  operation,  if  it  were  confined  to  grants, 
&€.  without  good  consideration,  for  they  would  be  void  by  the 
common  law.     And  the  determinations  upon  this  statute  are 
consonant   with  this  construction  ;   for  it  has  been  held  in  se- 
veral cases  that  grants,  though  made  upon  a  good  consideration, 
are  void,  if  not  made  bond  fid^.    In  Twyne^s  case  (c)  the  bill 
of  sale  was  held  to  be  void  on  that  ground,  notwithstanding 
there  was  a  good  eonsideration  for  it.    And  in  the  report  of  the 
same  case  in  Mo.  6j0.  the  two  chief  justices  Popham  and  Andev" 
son  both  thought  that  if  one  being  indebted  to  three  persons, 
and  having  effects  only  to  satisfy  one,  were  sued  by  one,  and 
made  a  gift  of  all  his  goods  to  the  others  in  satisfaction  of  their 
debts,  this  would  be  fraudulent  against  the  one  who  first  com- 
menced his  suit.    Again  in  Cadogan  v.  Kennet  (d)  Lord  Mans- 
Jield  commenting  on  the  stat.   13  El.  c.  5.  said,  ''  If  the  trans- 
'^  action  be  not  bondfide^  the  circumstance  of  it's  being  done  for 
^  avaluable  consideration  will  not  alone  take  k  out  of  the  statute. 

»Stcl.%  (»)SKf.S.  (0  3 /{tp.  80.  ».  (d)Cowp,43i. 
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179S<     '^  I  have  known  several  cases  where  persolis  have  given  a  &ir 
^^  and  full  pribe  for  goods,  and  where  the  possession  was  actually 
^^  changed,  yet  being  done  for  the  purpose  of  defeating  creditors, 
^<  the  transaction  has  been  held  fmadulent,  and  therefore  void. 
^^  One  case  was  where  there  had  been  a  decree  in  chancery, 
<^  and  a  sequestration  ;  a  person  with  knowledge  of  the  decree 
*^  bought  the  house  and  goods  belonging  to  the  defendant,  and 
*^  gave  a  full  price  for  them.  The  Court  said  the  purchase  being 
'^  with  a  manifest  view  to  defeat  the  creditor  was  fraudalent; 
^^  and  therefore,  notwithstanding  a  valuable  consideration,  void. 
^'  So  if  a  man  know  of  a  judgment  and  execution,  and  widi  a 
^<  view  to  defeat  it,  p^iirchase  the  debtor^a  goods,  it  is  void,  1^ 
*^  cause  the  purpose  is  iniquitous.**  So  in  Hodgson  v.  Newman 
Lord  Ktnyon  must  have  decided  on  the  same  ground,  that  though 
there  was  a  good  consideration  for  the  bill  of  sale,  yet  as  it  was 
given  with  the  view  of  defeating  another  creditor  who  had  sued 
out  execution,  it  was  void.     That  cannot  be  distinguished  from 
this  case  on  principle ;  for  though  that  was  a  bill  of  sale,  and 
this  a  warrant  of  attorney  to  confess  judgment,  the  statute  of 
Elitabeth  classes  grants  and  judgments  together,  and  equally 
avoids  both  under  similar  circumstances. — In  answer  to  a  ques- 
tion from  Bullery  J.,  Whether  the  case  of  a  judgment  by  confes- 
sion against  an  executor,  which  covers  all  the  aasets,  and  which 
is  frequently  given  after  anothct*  suit  has  been  instituted  by  ano* 
ther  creditor  of  the  testator,  did  not  govern  this  case  ?  they  said 
that  the  executor  could  only  give  a  preference  to  a  creditor  of 
equal  degree ;  whereas  here  one  was  a  judgment,  and  the  other 
only  a  simple  contract,  creditor, 

Lord  Kenton,  Ch.  J. — There  was  no  fraud  in  this  ease,  lie 
plaintiff  was  preferred  by  his  debtor,  Charter^  not  with  a  view 
of  any  benefit  to  the  latter,  but  merely  to  secure  the  paymentof 
a  just  debt  to  the  former,  in  which  I  see  no  illegality*  or  in* 
justice.  The  words  of  the  stat.  IS  Elit.  do  not  apply  to  this 
case,  for  this  warrant  of  attorney  was  given  on  a  good  consider* 
ation ;  and  the  other  words  in  the  act  ^'  bondjide^*  only  apply  to 
those  cases  where  possession  is  not  delivered,  or  where  it  is 
merely  colourable.  Of  the  former  kind  was  Tzoyne's  case,  where 
the  vendor  continued  in  possession ;  and  of  the  latter  was  HoJg. 
son  V.  Newman^  where  (as  fer  as  I  recollect)  the  goods  were  not 
removed  from  the  vendor's  house,  and  his  wife  continued  in  posses- 
sion of  tbem.  Nor  can  the  case  mentioned  in  Cadogan  v.  Kennti 
govern  this;  for  there  was  a  d^ree  in  the^Court  oi  Chancery, 

and 
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and  a  sequestration ;  which  was  aa  equitable  chajpge  on  the     1793* 
defendant's  property,  and  of  which  the  purchaser  had  notice.  — — « 
No  answer  has  been  given  to  the  case  put  of  the  executor :  it  is     <^M'n? 
not  sufficient  to  say  that  these  were  not  creditors  in  equal  de-  AwoEnoif. 
gree;  fot  the  rule  concerning  creditors  of  unequal  degrees  does 
not  apply  inter  vivas.  And  in  this  case  the  judgment  and  simple 
contract  creditor  stood  upon  the  same  footing. 

AsHHURST,  J. — The  reason  why  executors  are  confined  in 
their  preference  to  those  of  equal  degree,  is,  because  otherwise 
it  would  amount  to  a  devastavit  But  inter  vivos  all  are  of  the 
same  degree ;  and  any  one  may  be  preferred  in  this  manner. 

BuLLEB,  J.— In  the  case  of  Hodgson  y.  Newman  there  was 
another  ground  for^ivoiding  the  bill  of  sale;  it  was  not  a  bill  of 
sale  of  certain  goods  only  at  a  stated  price,  but  a  general  bill  of 
sale  of  all  the  grantor's  effects  without  any  valuation  of  them. 

Rule  discharged. 


I 


Gale  against  Walsh.  jf^' 

N  an  action  against  the  drawer  of  a  foreign  bill  of  exchange  in  an  action 
the  question  was,  Whether  it  was  necessary  to  prove  (a)  a  SLwerof  a 
protest  for  non-acceptance ;  which  was  reserved  by  Lord  Kenyon  ^^^^aflcc 
before  whom  it  was  tried  at  the  Sittings  after  last  Michaelmas  ^^^^^^ 
Term,  when  a  verdict  was  taken  for  the  plaintiff.  ceptance 

Mingay  for  the  defendant  moved  in  last  HilaryTerm  to  enter  proTcd. 
a  nonsuit;  and  The  Court  thought  the  matter  so  clear  on  the  t^^^-^^l 
ground  of  the  protest  being  part  of  the  custom  of  merchants  in  ^^/-  -'^^•<-<*^'-^ 
the  case  of  a  foreign  bill,  that  they  suggested  to  the  counsel  for  ^  ^^  V^'^ 
the  plaintiff  the  expediency  of  making  the  rule  absolute  in  the 
first  instance  to  save  unnecessary  expence ;  and  the  rule  was 
then  made  absolute.    But  on  a  subsequent  day 

Erskine^  for  the  plaintiff,  wished  the  rule  to  be  opened  again, 
intimating  that  it  would  appear  upon  the  learned  judge's  report 
that  the  drawer  had  no  eflfects  in  the  hands  of  the  drawee,  in 
which  case  he  contended  that  no  protest  was  necessary ;  and  that 
the  want  of  notice  to  the  drawer  of  the  non-acceptance  of  an 

(a)  Vide  BuU.  JV.  P.  S78.  S.  P.  The  doubt  seems  to  ha^e  arisen  from  a  case  of 
SabfRom  t.  BUneljf^  B.  R.  M,  24  Geo.  3.  Dougl.  683.  n.  Sd  ed.  where  in  an  action  on 
a  foretgn  bUI  of  exchange  Che  Court  held  on  the  authority  of  the  precedent  In 
Aouto*  ▼.  Pieroe,  JMU  Entr.  55.  that-  the  omitting  to  aHege  in  the  doclaration  on  a 
foreign  bill  of  exchange  a  protest  of  the  bill  is  only  matter  of  form,  and  cannot  be 
taken  advantage  of  on  a  general  deararrer, 

inland 
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1793.     inland  bill  oF  exchange  had  been  held  (a)  to  be  no  objection 

~ under  Rimihir  circumstances:  the  rule  was  accordingly  bus- 

ffofntt     pended ;  but  on  this  day  Lord  K^tiyon^  in  reporting  the  case, 
Wiua.     g^jj^  ^^^  ^^  j.^^j  relied  upon  by  the  plaintiff's  counsel  did  not 
appear  at  the  trial;  and  accordingly 

The  rule  to*enter  the  nonsuit  was  now  made  absohte. 

(a)  Bidjurdiht  f .  BoUnum^  mlc,  1  «ol.  405.  and  Bogcn  v.  SUpkens,  ante,  2  wL  713. 


Saturday^  The  KiNG  against  The  Inhabitants  of  Rainham. 

May  4th. 

Jn  a  fettle-  FTTlWO  justices  removed  John  Kemsley,  S.  his  wife  and  Ibcir 
depending      JL    five  children  by  name,  from  Rainham  to  GUlinghamy\io{\i 

Iwl^t  in  the  county  off ei?/.    The  Sessions,  on  appeal,  quashed  tbe 
the'^m*  ^*'^®^»  *"^  stated  the  following  case  : 

at  the  ses-        John  Kemsley^  being  legally  settled  in  Gillingham^  rented  an 

state,asa  house  in  Rainham  of  the  value  of  3L  Ids.  a-year,  where  he 

thcr'th?*'  J>ved.     On  the  25th  May  1792  an  assessment  for  the  land-tax 

iJnMtwere  ^^^  ™*^®  ^^^  ^^^  parish  q^  Rainham  in  the  following  form 

rated ;  and  fafter  the  title] : 

if  they  only  *"  ^ 


Names  o(  Fropiietors, 
Mi^s  Lane  and  Co. 


Names  of  Occupiers.  *  Sums  assessed. 
John  Kemsleif. 


0 


state  tbe 

evidence  of 

that  fact, 

this  court 

^iil  send 

the  case 

down  to  be  ,       • 

restated.         The  pauper  paid  the  rat^,  and  took  a  receipt  in  the  foUowiog 
form : 

Mn  Tenant, 

Rainhaniy  18th  October  1792. 

Received  otJohn  Kemsley  the  sum  of,  &c. 
/^  $0  much  being  assessed  and  charged  on  him  as  landlord j^  &c. 

The  receipt  was  a  printed  form  with  blanks.  The  words 
<^  on  him  as  landlord*^  were  printed ;  the  pauperis  name  written. 
The  receipt  was  signed  by  one  of  the  two  assessors.  Tbe 
tenant  wished  the  landlord  to  repay  him  the  tax,  but  tbe  land* 
lord  would  not. 

There  was  also  a  similar  case  stated,  concerning  the  removal 
of  another  pauper  of  the  name  of  Thomas  Hinkley;  es^cept  tbat 
no  receipt  was  there  taken  by  the  tenant.  And  it  was  further 
stated  that  the  pauper  had  paid  the  rate  to  the  collector,  wbo 
was  one  of  the  churchwardens  of  Rainham.  At  that  time  he  had 

3  no 
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no  receipt.    He  had  agreed  with  his  landlord  to  pay  the  land-     1793. 
tax.    He  paid  it  in  the  same  way  for  near  three  years. 


These  two  cases  were  argued  by  Erskine  and  Honey  in  sup-   "^^Jl^™" 
port  of  the  order  of  Sessions ;  and  by  Thr  Inhi^ 

Bearcrofi  and  Bailey  on  the  other  side.    But  lUiiraAM. 

Lord  Kenton,  Ch.  J.  said,  I  think  that  this  case  ought  to  be 
Kent  down  to  the  Sessions  again  in  order  that  they  may  find  the 
&ct,  whether  the  lan()lord  or  tenant  were  rated.  The  objection 
to  the  present  statement  of  the  case  by  the  justices  is,  that  they 
have  only  stated  the  evidence  of  that  fact,  and  not  the  &ct  it- 
self. It  is  much  more  convenient  that  they  should  always  find 
the  fiict,  whether  the  landlord  or  the  tenant  were  the  person 
intended  to  be  rated :  it  is  more  properly  within  their  province 
than  ours. 

Perhaps  if  it  were  res  integra^  the  case  of -R.  v.  Oakhamptan(a)y 
and  other  cases  of  the  same  sort,  ought  to  have  been  determined 
the  other  way :  that  rule,  however,  is  now  too  well  settled  to  be 
shaken.  But  I  rather  think  that  the  statute  of  William  (b)  was 
only  meant  to  extend  to  parochial  taxes,  such  as  poor's  rate^ 
highways,  &c. ;  the  rating  to  and  payment  of  which  was  alone 
intended  by  the  Legislature  to  confer  a  settlement. 

BuLLER,  J. — ^What  my  lord  has  said  as  to  the  finding  of 
the  justices  is  certainly  right,  and  will  prevent  much  unneces- 
sary litigation :  they  are  the  best  judges  of  the  &ct.  And  as  this 
sort  of  question  is  likely  in  future  to  be  confined  to  that^rtun,  I 
wish  the  magistrates  to  take  this  as  a  general  rule  to  guide  their 
discretion ;  that  where  the  occupier's  name  is  upon  the  rate  at 
all,  they  should  take  it  that  he  was  intended  to  be  rated,  unless 
the  contrary  expressly  appear ;  for  though  aS  between  the 
occupier  and  the  landlord  the  land-tax  is  the  landlord's  tax, 
yet  as  between  the  public  and  the  occupier,  it  is  (he  occupier's 
tax. 

The  two  cases  were  sent  back  to  the  Sessions  in  order  that 
the  justices  might  find  the  fact,  whether  the  landlord  or  tenant 
were  rated. 

(a)  Burr.S.Cb.  W^df^  fT.  if  M.  •.  Ih  9. 6. 


Vol.  V, 
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^jJS'^iSi!  Ga'llini  against  Labokie. 

^n^ctoo     rVlHE   plaintiff  brought  this  action  upon  a  contract  bj 
matnteioed     \    whicb  the  defendant,  a  foreigner;  undertook  to  come  orer 
bmch  of     to  England  in  order  to  dance  ballets  at  tlie  Italian  opera  in  tlie 
me^M^     Hay-Market^  called  the  King's  Theatre,  or  at  such  other  place 
ll^h"ki^^'    t^  t^e  plaintiff  should  appoint.    The  defendant  never  came  at 
«>  theatre  in  all.   But  it  appeared  that  during  the  time  for  whicb  the  defend* 
«<  KaHtef or  ant  had  engaged  there  had  been  np  licence  from  the  Lord 
«'  nther^      Chamberlain  for  the  Opera  House,  though  tlie  plaintiff's  cooh 
«|  place  u    pany  had  exhibited  dancing  entertainments  there :  but  the  plaia- 
««tiirBLuid  tiff  had  a  licence  for  performing  musical  entertainments  at  an 
irifappear  house  in  Hanarcer  Square.    No  request,  however,  was  made  to 
****ce^for     *^^  defendant  to  perform  there  ;  nor  did  it  appear  that  he  had 
that  theatre  gnj  notice  that  the  plaintiff  had  such  a  licence.     A  verdict  was 
by^tlil^Lord  given  for  the  plaintiff  at  the  Sittings  after  l^st  term  at  WcA- 
£1^"!^   »iiii*/fr  before  Lord  Kenj/on;  which 

Te'io  0^2  Bower  moved  to  set  aside  on  the  ground  that  inasmuch  asthe 
c.  28.;  and  plaintiff  had  not  obtained  a  licence  from  the  Lord  Chamberlain 
{naintiffdid  to  perform  entertainments  of  the  st|ige,  the  defendant  could  not 
thedef^'  ^  bound  by  a  contract  which  was  contrary  to  th^  policy  of  the 
anttodance  jQ  Gco*  2.C.9&1  and  Under  wfaic^  we  would  have  been  subject 
p]^°e^rhich  to  heavy  penalties  and  punishments  for  exhibiting  without  such 
ed*Vii  jsr«<  li^nce.  If,  however,  the  dances  at  the  opera  wero  not  consi- 
ISO.]  dered  to  come  within  that  statute,  then  they  fell  within  the  pro- 

hibitions of  25  Crco.  S.,r.  3G.  i .  S.  which  enacts,  ^<  that  everj 
<^  pls^e,  &;c.  kept  for  public  dancing,  &c.  in  London  and  IVeHmin- 
-  <^  5(€r,  &c.  without  a  iiceaoe  from  the '<}uarter-6efisioo9,  shall  be 
<^  deemed  a  disorderly  place,^'  and  persons  ibund  Iheren  may  ht 
punished.  And  further,  that  the  circumstance  of  the  plaintiff's 
having  another  hoase  itcensed  fiM*  different  purposes  could  not 
avail,  as  the  defendant  had  no  notice  of  any  other  place  than 
the  Opera  House  communicated  to  him. 

ErsTcineiaLiiA  Garrow  now  shewed  cause  against  the  rule;  con- 
tending that  as  the  contract  was  for  dancing  only,  it  did  not  fall 
within  the  meaning  of  the  10  Geo.  2.  which  prohibits  '^  acting, 
"  representing,  or  performing  for  hire,  gain,  or  reward,  of  any 
*^  interlude,  tragedy,  comedy,  opera,  play,  farce,  or  other  enter- 
"  tainmcnt  of  the  stage^*  without  letters  patent  from  the  king,  or 
licence  fiom  the  Lord  Chamberlain.  All  these  terms,  they  con- 
tended, 
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tended,  must  be  confined  to  written  performances,  or  such  as      I795\ 

were  capable  of  l)eing  reduced  lo  writing  ;  because  by  the  Sd 

section,  where  the  same  words  are  used,  it  is  required  th^it     ^J^alv/ 
"  a  true  copy  thereof  shall  be  sent  to  the  Lord  Chamberlain    I  AB"»^»e. 
"  fourteen  days  at  least  before  the  acting,  representing,  or  per- 
"  forming  thereof."     Now  that  condition  cannot  apply  to  such 
an  entertainment  as  the  present  ^  for  there  ran  be  no  true  copy 
of  a  dance.     The  contract  does  not  even  specify  any  particular 
sort  of  dance,  which  might,  perhajis,  have  been  described,  how- 
ever inadequately ;  but  it  is  for  dancing  generally.    Besides  the 
contract  was  not  confined  to  dancing  at  rhe  Opera  House,  but  it 
waA  to  be  at  any  place  where  the  plaintiff  chose  ;  and  the  de- 
fendant never  gave  him  the  opportunity  of  choosing  any  other 
place  which  was  licenced,  l^ecause  he  never  came  at  all,  or  prof- 
fered himself  to  the  plaintifil     Other  persons  with  whom  Ihe 
plaintiflT  also  contracted  in  the  like  manner  have  recovered* 
against  him  the  amount  of  their  salaries,  and  no  such  objection 
was  allowed  to  avail  the  plaintiiT.     As  to  the  statute  of  the  23 
Geo.  3.  c.  36,  it  does  not  apply  to  this  case  ;  for  the  4lh  section 
expressly  provides  that  the  act  sliall  not  extend  to  the  Theatres 
Royal  in  Drury-TMne  or  Coveti I- Garden^  or  the  theatre  com- 
monlif  called  The  King's  Theatre  in  the  II ay- Market. 
Bower,  contra^  was  stopped  by  the  Court. 
Lord  Kenygx,  Ch.  J.— I  think  the  statute  of  the  10  Geo.  2. 
does  extend  to  this  and  every  (a)  other  species  of  stage  enter- 
tainment.   The  words  are  general ;  and  the  intent  of  the  Legis- 
lature manifestly  was  to  put  all  places  of  public  diversion  under 
the  controul  of  the  magistracy.     The  clause  requiring  a  copy  of 
the  entertainment  to  be  previously  given  to  the  Liord  Chamber- 
Iain  of  coarse  can  only  apply  to  such  entertainments  as  are 
recited  from  written  performances;  and  was  intended  as  an 
additional  check  against  a  licentious  use  of  the  stage.     Possibly 
the  notion  of  the  statute^s  being  confined  to  suoli  productions 
roay  have  arisen  from  the  occasion  which  is  supposed  to  have 
given  birth  to   it; *and   which   was,  some  plays  written   by 
Mr  Gaj/  and  others,  levelled  against  the  existing  administra- 
tion, with   iotention   of  bringing  it   into   di-reputc  wit!i  the 
people.'   The  subsequent-  statute  of  the  23  Geo.  2.  puts  all 
sorts  of  places  opened  for  pifblic  diversion  under  the  direc- 

(a)  Bat  afterfrards  in  JR.  ▼.  Jtandi/,  post.  6  vol.  286.  it  vf^jt  holdcn  tliat  **  tumblins;" 
was  not  an  entertainment  of  the  stage,  within  the  racaninc  of  the  ^tat.  10  Geo.  2. 
C.28. 

R»       •  tion 
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1793.     tioti  and  appointment  of  the  magistrates  at  large ;  and  is  ap- 
'        —  plicable  to  other  entertainments  than  those  pf  the  stage.    The 
9geM      exception  in  the  4th  clause,  that  the  act  shall  not  extend  to  the 
Laboue.    Hat/'Market  and  the  other  two  royal  theatres,  was  inserted 
on  a  supposition  that  they  would  be  licensed  by  the  Ijord  Chani- 
berlain ;  for  the  proviso  goes  on  to  say,  "  nor  to  sbch  per- 
'^  formances  and  public  entertainments  as  shall  be  carried  on  by 
"  virtue  of  letters  patent  or  licence  of  the  Crown,  or  of  the 
'^  Lord  Chamberlain."     But  the  Legislature  evidently  did  not 
mean  to  except  these  three  places,  unless  they  were  licensed. 
Under  the  former  act  no  entertainment  of  the  stage ^  of  which 
dancing  is  one,  can  be  exhibited  without  the  Lord  Chamber- 
lain's licence  ;  and  none  having  been  obtained  in  this  case, 
the  plaintiff  cannot  call  upon  the  defendant  for  the  breach  of  an 
agreement  which,  without  such  licence,  it  was  unlawful  for  him 
to  execute.     As  to  the  circumstance  of  pther  performers  haring 
recovered  on  similar  agreements  against  the  plaintiff  for  their 
salaries;  those  verdicts  are  j*ight,  for  being  engaged  to  the 
plaintiff  and  ready  to  execute  the  agreement  on  their  part,  they 
ought  not  to  suffer  because  he  did  not  obtain  a  licence,  which  it 
was  his  business  to  have  procured. 

AsHHURST,  J. — The  Legislature  did  not  mean  by  the  statute 
^b  Geo.  2.  to  give  any  magic  virtue  to  the  walls  of  the  Opera 
House  in  the  Hay-Market^  but  merely  that  that  place,  which 
was  supposed  to  be  licensed  by  the  Lord  Chamberlain,  need 
not  have  any  licence  from  the  other  magistrates.  But  that 
clause  cannot  extend  to  the  Opera  House,  unless  it  be  so  li- 
censed. 

BuLLER,  J.— As  to  the  argument  drawn  from  the  words  of 
the  agreement,  that  the  defendant  was  bound  to'  dance  at  any 
other  place,  besides  the  Hay-Market  theatre,  which  the  plain- 
tiff* should  appoint,  it  must  be  observed,  that  all  the  evidence 
points  to  that  place  alone.  If  the  plaintiff*  had  wished  the  de- 
fendant to  dance  elsewhere,  he  ought  to  have  given  him  notice 
of  it:  but  the  only  place  specifically  mentioned  in  the  agree- 
ment is  the  Hay-Market  theatre  ;  and  it  does  not  appear  that 
the  plaintiff  required  the  defendant  to  dance  in  any  other  place. 

Grose,  J.  assenting, 

Rule  discharged. 
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^  Col™an  against  Wathen.  c«fa.,A.« 

THIS  was  an  action  for  the  penalty  under  the  statute  SAnn.  Evidence 
c.  19.  for  publishing  an  entertainment  called,  The  Agree-  fendaSfac^ 
able  Surprise.  The  plaintiff  had  purchased  the  copy-right  from  ed  a  piece 
O'Keeffj  the  author:  and  the  only  evidence  of  publication  by  of  whic?^' 
the  defendant  was  the  representation  of  this  piece  upon  his  stage  had^ill^ht 
at  Richmond.  A  verdict  was  taken  for  the  plaintiff  with  nomi-  r^*^ht®£^not 
nal  damages,  in  order  to  raise  the  question,  Whether  this  mode  evidence  of  i 

of  publication  were  within  the  statute  ?  tion  bv  the 

Law  having  obtained  a  rule  for  setting  aside  the  verdict,         Mrith?n^e 

Erskine  shewed  cause,  on  the  ground  that  this  was  sufficient  ^^^f  °^  , 

evidence  for  the  jury  to  conclude  that  the  work  had  bieen  pirated ;  Mmi.c.  19.  ! 

for  it  could  not  be  supposed  that  the  performers  could  by  any    a  ^j^ 

other  means  have  exhibited  so  perfect  a  representation  of  the  >y  //  JLt^/ 
work.  Besides,  if  this  were  not  held  to  be  a  publication  within  ** 
the  statute,  all  dramatic  works  might  be  pirated  with  impunity; 
as  this  was  the  most  valuable  mode  of  profiting  by  them.  And 
ia  Millar  v.  Taylor  {a\  a  majority  of  the  Judges  were  of  opi- 
nion, in  the  House  of  Lords,  that  an  author  had  an  exclusive 
property  in  bis  works  independently  of  the  stat.  of  Anne. 

LaWy  contra,  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — ^There  is  no  evidence  to  support  the 
action  in  this  case.  The  statute  for  the  protection  of  copy-right 
only  extends  to  prohibit  the  publication  of  the  book  itself  by 
any  other  than  the  author  or  his  lawful  assignees.  It  was  so 
held  in  the  great  copy-right  case  by  the  House  of  Lords.  But 
here  was  no  publication, 

Buller,  J. — Reporting  any  thing  from  memory  can  never 
be  a  publication  within  the  statute.  Some  instances  of  strength 
of  memory  are  very  surprising:  but  the  mere  act  of  repeating 
such  a  performance  cannot  be  left  as  evidence  to  the  jury  that 
the  defendant  had  pirated  the  work  itself. 

Rule  absolute. 

(a)  4  Burr.  2303. 
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Harrison  against  Barney. 

S'aytlfr.  T^  replevin  for  taking  the  plaintiflTa  goods,  the  defendant 

A  teiTP-te-  JL  avowed  for  a  moiety  of  half  a  year's  rent,  due  on  the  25thof 

"r^  unlTo?"  ^^^^^*  1792.     The  avowry  stated  that  J.  H'elles,  being  seised, 

two  tenanto  &c.  by  indenture  dated  24th  yipril  1763,  demised  to  the  plaintiff 

111  common,    «,^^  ^  -  a  •jx 

cannot  pay    from  the  24th  efjune  then  next,  for  a  term  not  yet  expired,  at 
I^I^nuo  one    the  >  early  rent  of  18/.  payable  quarterly.  That  before  the  25th 
rmmfhe^'"  of  March  1799  J.  fVellfs  devisedoTie  undivided  moiety  of  the 
other  not  to  premises  in  question  to  the  defendant  and  SaraA  his  wife,  and 
u  he  do,       the  survivor  of  them  in  fee,  and  the  other  undivided  moiety  to 
tenam  in      N.AIaUlard  and  Ann  his  wife,  and  the  survivor  of  them  in  fee, 
inayT"       ^^  tenants  m  common  and  not  as  joint-tenants.  Another  avowrj- 
tram  for  his  stated  that  J.  Welles^  the  devisor,  died  between  the  29th  of  Sep- 
r«n/rfA/;  00  tcmbcr  1791  and  the  25th  qi  March  1792;  that  thfi  plaintiff  held 
bis^rcs^ei     jjj^  ^^^  ^^  tenant  to  J.  Welles^  at  the  yearly  rent  of  18/.  pay- 
able quarterly,  on,  &c.  until  his  death,  and  from  that  time  until 
and  ahcr  the  time  when,  &c.  as  tenant  to  the  defendant  and  S. 
his  wife  and  to  N.  Maillnrd  and  A.  his  wife,  &c.;  and  that  one 
undivided  moiely  of  the  sum  of  9/.  of  the  rent,  &c.  for,  &c.  be- 
ciime  due  and  payable  from  the  plaintiff  to  the  defendant  and  S. 
his  wife. 

To  the  first  avowry  there  were  three  pleas  in  bar;  Ist,  Pro- 
testing that  Welles  was  not  wised,  &c.  that  Welles  did  not  de- 
mise, &c.  2dly,  That  no  rent  was  in  arrear ;  and,  Sdly,  That 
WV//f^  did  not  devise,  &c.  And  to  the  second  avowry  there 
were  two  pleas ;  1st,  That  the  plaintiff  did  not  hold  as  tenant 
to  J,  Welles  until  his  deatli,  &c.  nor  from  that  time  until  the 
distress  as  tenant  of  the  defendant,  &c.;  and,  2dly,  That  nothing 
nas  in  arrear.  On  these  issues  were  respectively  taken.  And 
on  (he  trial  a  verdict  was  given  for  the  plaintiff,  subject  to  the 
opitjjon  of  this  Court;  on  the  following  case : 

John  Wtlles  being  seised  in  fee  of  the  premises,  upon  which  the 
distress  was  made,  on  theS?4th  April  1763  demised  to  the  plaintiff 
for  a  term  which  is  not  yet  expired  under  the  rent  of  18/.  payable 
on  the '29th  Svplember ^2oi\\  Decetnber^'SoihMarch^andQiihJune. 
In  Icbruarj/ 1792  John  ^W/f5  died,  having  first  devisedone  un- 
divided moiety  of  the  premises  to  the  avowant  and  his  wife,and 
the  other  undivided  moiety  to  Dr.  Maillard  and  his  wife,  as 
tenants  in  common  and  not  as  joint-tenants.  On  the  2d  oi  April 
1792  the  avowant  gave  the  plaintiff  notice  of  his  interest  under 
the  devise^  and  required  him  to  pay  the  avowant  a  moiety  of 

«  what 
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what  rent  had  then  become  dtte  since  Welles  died.  On  the  4th  of     1793. 
April  Dr.  Maillatd  indemnified  the  plaintiff  against  thi:*  claim,  — — — 
and  gave  him  notice  not  to  pay  that  rent,  or  any  which  should      againgt 
afterwards  become  due,  either  to  the  avowant  or  to  any  person    ^f"*^* 
not  anthorised  by  him,  Dr.  Maillard;  upon  which  the  plaintiff 
paid  him  the  whole  rent.    At  the  time  of  the  distresH  there  was 
only  one  qtlarter^s  rent,  viz,  4/.  10*.,  accrued  dufe  since  the  de- 
cease of  the  testator  John  Welles,  Dr.  Maillard  is  the  sole  exe- 
•cutorofthe  will  oftToAn  rFe//«/  and  the  testator  directed  his 
debts  to  l>e  paid  in  the  first  place.    If  the  Court  shall  be  of  opi« 
nion  that  this  payment  is  good  as  against  the  avowant,  then  the 
verdict  to  stand ;  otherwise  a  verdict  to  be  entered  on  these  is« 
sues  for  the  avowant  for  a  quarter's  rent. 

Onslow  for  the  plaintiff. — All  those  incidents  which  belong  to 
joint-tenants,  arising  from  unity  of  possession,  belong  also  to 
tenants  in  common,  in  actions  personal,  as  trespass,  or  for 
offences  which  concern  their  toriements  in  common,  they  may 
sue  jointly^  and  recover  jointly  their  damages.  Lit.  sect,  315; 
They  may  have  a  joint  action  of  debt  for  rent,  and  not  divers 
actions.  Sect.  316.  They  may  join  in  debt  or  covenant  for 
rent.  Midglei/  v.  Lovelace,  Carth.  289.  Then  if  they  may  suo 
jointly,  payment  to  one  is  payment  to  all.  In  this  casein  par* 
ticular  this  should  be  considered  as  a  good  payment,  because 
the  plaintiff  holds  under  one  title,  which  he  took  froni  the  de«» 
visor,  and  not  under  several  demises  from  the  different  persona 
who  nowt^laim  under  him.  The  plaintiff  could  not  know  the 
extent  of  their  several  claims,  or  apportion  their  several  parts  of 
the  rent.  In  Pullen  v.  Palmer  (a),  it  was  held  that  an  avowry  by 
one  joint-tenant  was  bad,  ^^  because  it  was  upon  the  right,  and 
"  the  right  of  the  rent  was  in  all  of  them."  There,  indeed,  Lord 
Holt  said,  that  tenants  in  common  miist  sever  in  avowry:  but 
he  gave  this  reason,  "  because  it  goes  to  the  realty ;  and  there- 
•*  fore  if  three  tenants  in  common  distrain  thirty  beasts,  one  of 
"  them  must  avow  for  ten,  the  other  for  ten,  and  the  third  for 
"  ten  more."  But  this  shews  that  though  they  must  sever  upon 
the  record,  and  set  out  their  interests  distinct,  one  alone  cannot 
avow  independently  of  the  others. — In  answer  to  a  question 
fromLordJCewyo«,Whether,accordingtoX/«7.*Pc/.814.and3I7» 
tenants  in  common  must  not  sever  in  avowry,  because,  ^'  it  is 
^  m  the  realty,'^  he  said  that  those  passages  only  meant  that  one 
<^uldiiotavowfor  the  whole,  but  that  they  must  each  allego 

(«)  3  mk.  907.    Carth.  328.  8.  C. 

their 
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1793.      their  titles  distinctly.    And  that  one  tenant  in  common  cannot 
alone  distrain  and  avow  for  rent  is  clear  from  the  stat.  4  Ann. 


'^  «^«-^    c.  16.  5.  27.  which  gave  an  action  of  account  to  one  tenant  in 
BAfewBT.    common  against  another  ;  for  if  one  alone  could  have  distrained, 
it  would  have  been  nugatory  to  have  given  this  action,  since  he 
would  have  had  a  speedier  remedy. 

Bailey^  contra. — The  authorities  cited  by  the  plaintiff  only 
prove  that  tenants  in  common  m^^  sue  jointly  in  certain  actions; 
but  it  does  not  follow  from  thence  that  payment  to  one  alone  is 
a  good  payment,  nor  that  they  must  sue  jointly.  And,  indeed, 
it  has  been  held  that  where  the  injury  is  separate,  they  may  have 
several  actions.  It  was  determined  in  Goodtitk  v.  Totnbs  {a)  that 
one  tenant  in  common  may  maintain  an  action  of  trespass  for 
the  mesne  profits  even  against  the  other  tenant  in  common ;  in 
Cutting  V,  Derby  (b)  that  one  tenant  in  common  may  sue  for  the 
double  value  of  his  moiety  of  the  rent  under  the  stat.  4  Geo.  2. 
e.  S8. ;  and  in  2  Ld.  Raj/m.  341.  that  tenants  in  common  may 
either  join  in  debt  for  the  rent,  or  sever.  In  Cutting  v.  Derby 
the  Court  said,  ^^  where  one  entire  injury  is  done  to  both  tenants 
in  common,  they  shall  have  one  entire  remedy :  but  where  the 
injury  is  separate,  they  may  have  several  actions."  Now  the 
non-payment  of  rent  is  not  an  entire  injury  to  both;  but  the 
non-payment  of  a  moiety  of  the  rent  is  a  distinct  injury  to  one 
only.  But  however  this  may  be  in  general,  in  this  case  the 
plaintiffhad  notice  from  the  defendant  of  his  interest  in  the  pre- 
mises, with  a  request  to  pay  him  a  moiety  of  the  rent  due.  And 
the  whole  of  the  plaintiflT's  argument  is  founded  on  a  suppo- 
sition that  the  plaintiff  was  ignorant  of  the  respective  interests 
of  the  tenants  in  common ;  but  the  notice  given  by  the  defendant 
invalidates  the  payment  as  to  one  moiety.  Besides  the  notice 
given  to  the  plaintiff  by  Dr.  Maillard,  claiming  the  whole  rent, 
is  an  ouster  of  the  avowant,  with  respect  to  one  moiety  of  the 
rent.  Co.  Lit.  243.  b. ;  373.  b.  Actual  ouster  by  force  is  not 
[3  n.  if  p.  necessary ;  an  adverse  possession,  or  taking  the  whole  profits,  is 
434.']      ' '  sufficient.    Doe  d.  Fishar  v.  Prosser,  Cowp.  217. 

As  to  the  other  point  respecting  the  avowry  for  half  a  year's 
rent,  when  only  a  quarter's  rent  was  due,  the  Court  were  satis- 
fied that  there  was  nothing  in  the  objection  (c). 

(a)  3  WUm.  lis.  (»)  2  BU  Rep.  1077. 

(c)  Vide  JkKt  ▼.  Potm,  Cro.  Joe.  473.    JlaU^  v.  TVeuiOiaii,  Mo.  SSL   Bowdl  ▼. 
Xomftodk,  H9^  1S3.  and  Bkhardt  r.  Carnforthj  SOk,  680.  and  d  Mod.  363. 

OmloWf 
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OmIoWj  in  reply. — The  notices  given  by  the  avowant  and  Dr.     1793. 
Mailkrd  are  rather  in  Favour  of  the  plaintiff  than  against  him^   ' 
because  they  were  contrary  claims,  the  legality  of  which  he     a^Jl^^ 
could  not  determine  ;  it  was  sufficient  for  him,  as  a  mere  terre-    Ba*^"^' 
tenant,  ignorant  as  he  must  have  been  of  their  titles,  since  he 
did  not  hold  under  a  demise  from  them,  to  pay  to  either.     Nor 
can  Dr.  Maillard*^  claim  and  receipt  be  considered  as  an  ouster 
of  the  avowant.     Co.  Lit.  199.  6.  and  Fairclaim  d.  Empson  v.    . 
Shackkton,  5  Burr.  2608. 

Lord  Kenyox,  Ch.  J. — This  case  does  not  disclose  facts 
sufficient  to  raise  any  question  on  the  will  of  the  devisor  «/. 
Welles,'  it  not  being  stated  what  charges  were  upon  the  estate, 
or  whether  there  were  any  debts  unpaid,  &c.  But  the  single 
question  referred  to  the  Court  is.  Whether  the  payment  of  the 
whole  rent  to  Dr.  Maillard  be  a  good  payment  in  prejudice  of 
the  other  tenant  in  common,  the  avowant.  In  point  of  justice 
it  is  obvious  that  this  case  should  be  determined  in  favour  of  the 
avowant,  who  is  entitled  to  a  moiety  of  the  rent,  and  who  has 
done  every  thing  in  his  power  to  obtain  payment,  and  that  it 
should  be  against  the  plaintiff,  who,  in  direct  opposition  to  the 
claim  of  the  avowant,  and  to  justice,  has  ventured  to  pay  the 
whole  rent  to  the  other  tenant  in  common,  Dr.  Maillard. 
Several  cases  have  been  cited,  which  it  is  not  necessary  to  con- 
sider here :  it  is  unnecessary  to  discuss  the  question.  What  acts 
by  one  tenant  in  common  may  amount  to  an  ouster  of  the  other? 
That  tenants  in  common  ought  to  avow  for  their  separate  por-, 
tions,  is  clear  from  the  sections* in  Littleton;  though  they  may 
join  io  actions  on  joint  contracts,  as  in  covenant,  where  the 
covenant  is  entered  into  with  both,  or  in  debt  for  rent,  &c. ;  but 
in  order  to  maintain  the  plaintiff's  case,  it  was  necessary  for 
him  to  prove  that  a  terre-tenant  may  pay  the  whole  rent  to  one 
tenant  in  common,  not  only  without  the  concurrence  of  both, 
but  contrary  to  the  express  notice  of  the  other.  But  no  case,  . 
no  resolution  in  the  books,  has  been  cited  to  warrant  such  a 
position ;  and  all  the  analogous  cases  are  the  other  way.  There- 
fore the  justice  of  the  case,  and  arguments  from  analogous 
cases,  being  with  ij\e  avowant,  and  this  payment  having  been 
made  after  notice  and  against  conscience,  I  am  of  opinion  that 
the, avowant  is  entitled  to  our  judgment. 

Per  Curiam^  Postea  to  the  avowant. 
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Tu6$dtijf^  BaLdee  and  Wife  against  Elbrs. 

Maif  7th. 

To  debt  nnO  debt  on  bond  for  786/.  135.  4rf.,  dated  18th  Juli/  1782, 
husband  ^  -*-  givPH  by  the  defendant  to  the  plaintiff's  wife,  when  8ole) 
TiiiSdfro^n-  *"^  conditioned  for  the  payment  of  3931.  6s.  Sd.  on  the  I8th  of 
ditioDfd  for  July  1783,  With  lawful  interest,  the  defendant  pleaded  (inter 

tIiepaynH*nt  '    ,.  -.  .  ,  «  .  i  t     l     j 

of  areruiin  alt'o)  Certain  articles  of  a/n^reement,  of  the  same  date  as  the  bono, 
certatnday,  between  the  plaintiff's  wife,  two  other  sisters,  and  the  defendant, 
«[rad«?"^  their  brother ;  in  which  (after  reciting  that  the  three  sisters  had 
thatbyartu  placcd  their  fortunes  in  their  brother's  hands,  for  which  he  had 
agreement  given  them  Separate  bonds  ;  that  the  sisters  had  agreed  to  live 
wif^b^r^*  together;  that  the  defendant  should  pay  interest  for  the  whole 
tbe^defMid-  *®  ^"^  °"®'  whose  receipt  should  be  a  discharge;  but  that  if  one 
ant,  the  in-  or  two  married,  the  interest  of  her  or  their  portions  should  be 

tere^itofthe         .  ,  .    ,  i    i        •<•     n    /      i  i  ^i 

money  was  paid  to  the  unmamed  one,  and  that  if  all  should  marry,  then 
«*ne o? Uie^**  the  whole  principal  money  should  be  equally  divided  between 
nn'cren?**"  ^^^  three  sisters)  the  parties  covenanted  with  each  other  for  the 
which  had  performance  of  the  above  agreement.  The  plea  then  slated 
biitas  thie '  that  the  bond,  on  which  tlie  action  was  brought,  was  one  of  the 
uih^e^be^^  bouds  mentioned  in  the  articles,  and  was  given  to  the  plainti^s 
tire^^TnTprest  ^''^  ^^^  ^^^  portiou  upou  the  terms  and  conditions  in  the  arti- 
sucording-  cles ;  and  that  one  of  the  sisters,  Jane,  was  still  alive  and  un- 
huiden  bad.  married^  To  this  plea  there  was  a  general  demurrer  and 
joinder. 

Baldwin,  for  the  demurrer,  contended  that  the  plea  coxAi  no^ 
be  supported,  because  it  did  not  allege  performance  of  the  co« 
venaiit,  to  which  the  bond  referred,  namely,  payment  of  interest 
either  to  the  plaintiff's  Wife,  or  to  her  unmarried  sister. 

T.  JValton,  contra,  said  that  it  appeared  by  the  articles  that 
the  plaintiff's  wife  was  not  entitled  to  any  interest  at  present  in 
the  event  that  had  happened ;  that  in  fact  the  interest  of  this 
money  had  been  paid  to  the  plaintiff's  unmarried  sister;  and 
that  if  the  articles  had  not  been  performed,  the  plaintiffs  had 
their  remedy  on  them.     Sed 

Per  Curiam. — The  bond  is  also  in  force  asap  additional  secu- 
rity to  the  articles ;  and  as  performance  of  the  articles  is  not 
alleged  in  this  plea,  it  cannot  be  supported. 

Judgment  for  the  plaintiff. 
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The  King  against  Bass.  Sj^tJ! 

ON  the  15tb  of  September  last  the  derendant  was  convicted  ^^  »*  ^'^^^^ 
.  /  %      rx  ^         r^         y^rt         w       «  .         tionary  in 

on  an  information  on  the  9  Geo,  2.  c.  23.  5.  7.  ,charging^  the  Court 

him  with  having  brought  into  his  cellar  certain  spirituous  li-  i^fusea^cr^ 

quors,  without  a  certificate  that  the  duties  had  been  paid,  &c.  J^,^"V*a 

On  a  motion  for  a  certiorari  to  remove  the  conviction,  because  conTictjo* 

the  information  was  not  laid  within  three  months  (a)  after  the  tices  of  the 

offence  was  committed,  and  because  the  defendant  was  con-  {f^cJJurt 

vicled  in  too  great  a  forfeiture,  it  appeared  on  the  aflSdavits  ^^^^^  ^^'^ 

that  the  evidence  given  below  was  this:  that  on  the  2]st  of  nave  drawn 

June  the  ejccise  officer  granted  a  permit  to  the  defendant  to  conciusion 

bring  into  bis  cellar  64  gallons;  that  on*  the  25th  of  Ji/wc  he  JjJ^pKt 

went  to  the  defendant's  cellar,  where  he  found  a  cask  contain-  *'^»«^«'n^f» 

'  ^  they  wiu 

mg  76  gallon!*,  for  which  no  permit  had  been  obtained;  and  the  not ^raat  a 
defendant  was  convicted  in  the  penalty  of  30/.  together  with  the 
valufe  of  the  76  gallons  of  liquor. 

Mingat/  and  Wood,  who  opposed  the  rule  for  the  certiorari, 
admitted  that  the  certiorari  was  not  taken  away  (b)  in  this  in-  i 

stance,  but  contended  that  the  Court  ought  not  in  their  discre- 
tion to  grant  it  under  the  circumstances  of  the  case.  The  Court 
in  deciding  on  this  rule  will  l>c  governed  by  the  evidence  only 
which  was  given  before  the  justices,  and  which  would  appear 
on  the  conviction,  if  it  were  removed.  Now,  according  to  that, 
there  was  strong  presumptive  evidence  that  the  liquor  was 
brought  in  on  the  day  when  it  was  discovered  by  the  officer  ; 
and  this  was  not  contradicted  by  any  evidence  that  it  was 
bronght  in  on  any  prior  day.  The  justices  could  not  conclude 
that  this  cask,  containing  76  gallons,  wa&  brought  in  on  the  21st 
of  Jiiiie,  merely  because  the  defendant  had  a  permit  on  that  day 
for  64  gallons ;  as  far  as  that  evidence  went,  it  rather  shewed 
that  the  liquor  in  question,  which  was  a  diiferent  quantity,  was 
not  brought  into  the  defendant's  cellar  on  the  21st  of  June. 
And  if  it  were  brought  in  on  the  25th,  when  it  was  discovered, 
the,  prosecution  was  commenced  within  the  time  allowed.     It 

(a)  By  Stat.  1  JV.  fij-  3f.  c.  21.  a.  16.  the  time  for  exhibiting:  informations  ajrainst 
brewers  tfor  offences  flfcainFt  the  excise  laws  i«  limit'^rt  to  •'  three  months  after  the 
"  offence  is  committed  ;"  the  same  as  to  distillers  by  Ji  b^  13  W,  e.  11.  5. 17. ;  and 
ia  24  G.  2.  c.  40.  5.  21'.  there  is  a  general  reference  to  former  cxcife  laws  as  to  the 
«odeof  sninu,  ^c. 

(*)  R,  ▼.  F.  Atboty  DmgL  652.  n.  IIS.  Sd  edit. 
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1793.      is  observable  also  at  the  time  of  the  conviction  no  objection 

"—  was  made  to  the  want  of  jurisdiction  in  the  magistrates  on  ac- 

TwJni?*^   count  of  the  prosecution  having  been  instituted  too  late.  With 
^^"*       regard  to  the  other  question  respecting  the  quantum  of  the  for- 
feiture; the  whole  quantity  in  the  cask,  for  which  no  permit 
had  been  obtained,  was  seizable. 

Bearcrojlj  Erskine,  and  Shepherd^  in  support  of  the  rule—As 
to  the  first  ground ;  it  is  competent  to  the  defendant  now  to  ob- 
ject to  the  want  of  jurisdiction  in  the  magistrates,  otherwise  the 
Court  must  lay  down  a  rule  that  they  never  will  grant  a  cer* 
tiorari  to  remove  a  conviction,  though  it  should  be  admitted 
that  the  justices  convicting  had  no  jurisdiction,  unless  the  objec- 
tion were  made  at  the  time  of  the  conviction.     It  need  not  be 
disputed  but  that  this  Court  will  determine  on  the  evidence, 
which  will  appear  on  the  conviction  itself;  but  from  that  it 
will  appear  that  the  prosecution  was  not  commenced  until  the 
time  limited  had  expired   two  days,  and  consequently  that  the 
justices  had  no  jurisdiction.    For  the  charge,  which  pursues  the 
terms  of  the  act  of  parliament,  is,  not  for  having  the  liquor  in 
the  defendant's  custody,  but  for  bringing  it  into  his  cellar  with- 
out a  permit ;  and  the  offence  was  complete  on  the  21st  of  June, 
No  other  evidence  was  given  but  that  of  the  officer  who  proved 
that  he  found  the  liquor  on  the  25th  of  June^  then  actually 
being  in  the  defendant's  cellar,  not  that  he  then  saw  it  carried 
in  ;  and  that  which  arose  from  a  comparison  of  the  quantity 
allowed  by  the  permit  and  the  real  quantity  afterwards  found ; 
the  conclusion  to  be  drawn  from  which  roust  be,  that  the  de- 
fendant,  having  a  permit  to  remove  a  cask  of  sixtj-four  gallons 
on  the  2 1st  of  June^  under  cover  of  that  brought  in  a  cask 
containing  seventy-six  gallons  on  that  day.   Secondly  ;  buteven 
if  the  prosecution  were  commenced  in  time,   the  defendant 
should  only  have  been  convicted  in  the  value  of  the  liquor, 
which  was  not  covered  by  the  permit.     The  permit  extended 
to  sixty-four  gallons,  and  only  the  excess  beyond  that  quantity 
was  forfeitable.     And  as  this  is  a  penal  statute,  it  ought  not  to 
be  extended  by  construction. 

Lord  Ken  YON,  Ch.  J. — It  is  admitted  that  a  cer/torart  is  not 
to  be  granted  ex  debito  jusdticBjhui  that  the  application  is  made 
to  the  sound  discretion  of  the  Court,  which  will  not  be  well 
exercised  if  they  do  not  give  an  opportunity  to  the  parties  apply- 
ing for  the  writ  to  litigate  any  probable  cause.  For  if  there  be 
a  probable  ground  that  injustice  bas  been  done  beloW;  the  cod- 

Tiction 
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▼iction  ought  to  be  removed,  that  it  may  be  reviewed  by  this      1793. 

Court.     But  there  is. no  such  probable  ground  in  this  case.  • 

What  would  the  certiorari^  if  granted,  remove  in  this  case?  Not  tuabut 
any  evidence  which  may  now  be  produced,  but  only  the  evi-  "*"• 
dence  which  was  given  before  the  justices ;  for  they  must  state 
in  the  conviction  the  evidence  of  those  facts  which  was  the 
foundation  of  their  judgment.  Now  the  evidence  given  before 
the  magistrates  was,  that  on  the  S5th  of  June  there  was  found 
in  the  defendant's  cellar  a  cask  containing  seventy-six  gallons  of 
liquor,  for  which  no  certificate  had  been  given ;  the  conclusion 
to  be  drawn  from  which  fact  was,  that  the  defendant  then 
brought  it  in,  unless  he  could  shew  (which  he  did  not)  that  it 
was  brought  in  on  some  prior  day.  There  is  no  pretence  to 
apply  the  permit  to  .the  liquor  found ;  it  does  not  correspond  . 
with  it  in  any  particular ;  for  that  only  enabled  the  defendant 
on  another  day  to  carry  into  his  cellar  sixty-four  gallons.  Nor 
is  there  any  foundation  for  the  objection  to  the  quantum  of  the 
forfeiture ;  for  the  quantity  found  in  the  defendant's  cellar  there 
was  no  permit  whatever,  and  therefore  the  whole  was  forfeitable. 
Sufficient  appears  to  convince  us  that  the  magistrates  were  war- 
ranted in  entertaining  this  application,  and  in  drawing  the  con- 
clusion which  they  did :  and  I  think  we  should  only  entangle 
the  parties  in  unnecessary  expence  if  we  were  to  grant  the  writ 
applied  for. 

AsHHUBST,  J. — As  it  is  discretionary  in  the  Court  to  grant 
ortorefuseacerlforan,  I  think  we  shall  best  use  that  discretion 
in  refusing  the  writ  in  this  case;  It  appears  to  me  that  the  jus- 
tices have  drawn  the  proper  conclusion  from  the  evidence  given. 
It  has  been  argued  that,  because  a  permit  for  another  quantity 
was  granted  on  the  Slst  of  «7t/;ie,  the  justices  were  to  suppose 
that  the  liquor  now  in  question  was  brought  in  on  that  day :  but 
that  conclusion  by  no  means  follows ;  and  there  was  no  evidence 
that  the  whole  was  brought  in  on  the  21st  under  colour  of  the 
permit.  If  it  had  appeared  that  the  justices  had  exceeded  their 
jurisdiction,  the  Court  would  have  granted  a  certiorari^  in  order 
that  the  conviction  might  be  quashed,  even  though  no  objection 
to  the  want  of  jurisdiction  were  made  below :  but  that  is  not 
this  case ;  for  hefe  the  evidence  was  of  a  transaction  on  the  25th 
of  June/  and  if  the  offence  were  committed  on  that  day,  the 
justices  had  jurisdiction. 

BuLLER,  J. — The  defendant's  argument  supposes  that  thp 

permit  formed  a  necessary  part  of  the  evidence  on  the  part  of 

1  the 
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the  proaeculion;  for  it  is  supposed  that  the  justices  could  sot 
calculate  the  excess  without  the  permit.  But  the  evidence  in 
support  of  the  information  was,  that  a  certain  quantity  of  liquor, 
8event>»six  gallons,  was  on  the  25th  of  June  found  io  the  de- 
fendant's possession,  for  which  no  permit  had  been  granted  ; 
then  the  justices  were  to  infer  that  it  was  brought  in  on  tkt 
day,  unless  that  presumption  were  rebutted  by  contrary  evidence. 
The  defendant,  in  order  to  rebut  this,  should  have  proved  not 
only  the  permit,  but  that  in  point  of  fact  the  spirits  were  brougiit 
in  three  months  prior  to  the  information  ;  instead  of  which  be 
contented  himself  with  the  bare  production  of  the  permit,  which 
does  not  hy  any  means  prove  that  the  liquor  now  in.question 
was  brought  into  his  cellar  on  the  day  wh6n  the  permit  for  ano- 
ther quantity  was  dated. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Rule  discharged. 


May  7tn. 
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HussEY  against  Wilson. 

THE  defendant,  the  maker  of  a  promissory  note,  w|[s  held 
to  bail  on  an  affidavit,  stating  that  the  defendant  and  the 
indorser  were  severally  indebted  to  the  plaintiff  in  the  amount 
of  the  note :  the  afiidavit  was  on  one  stamp  only.  The  maker 
and  indorser  were  also  included  in  the  same  writ,  with  several 
ac  eliams.  A  rule  having  been  obtained  to  set  aside  the  bliil' 
bond,  on  this  defect  in  the  affidavit,  it  was  now  opposed  by 

Marry  ait;  who  relied  on  the  defendant's  having  w'aved  it  by 
having  put  in  bail  above  before  the  expiri^tion  of  the  time  al- 
lowed for  that  purpose  by  the  piactice  of  the  Court. 

Shepherd^  in  support  of  the  rule,  said  there  was  a  distinction 
between  a  mere  irregularity  in  the  mode  or  time  of  proceedings, 
and  a  defect  in  the  proceedings  themselves ;  that  this  was  of  the 
latter  kind,  and  could  not  be  waved  by  the  adverse  party,  though 
the  former  mi^jht;  and  he  cited  King  q.  t.  v.  Hornc^  aniejiyol- 
394.;  and  Goodwin  q.  i.  v.  Parry,  ib.  577. 

Marryaii  observed,  that  the  two  cases  cited  were  cases  op  the 
lottery  act,  which  expressly  requires  an  affidavit  as  the  founda- 
tion of  the  action,  directing  that  that  affidavit  shall  specify  the 
amount  of  the  penalties  sued  for. 

The  Court  allowed  that  the  distinction  was,  as  had  been  stat- 
ed, between  a  mere  irregularity  and  a  complete  defect  in  the  pro- 

(a)  Vide  Norton  v.  Danven,  post.  7  vol.  S7j. 

ceedings ; 


IN  THE  THittTT-THisp  Yeau  o?  jGIEORGE  III.  .855 

ceedings ;  adding,  that  in  this  case  the  revenue  was  also  injured     1793. 
bj  having  only  one  instead  of  two  affidavits. 

Rule  absolMte 
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Cooke  against  Sholl.  MTut, 

rllS  action  of  trover  for  several  pipes  of  wine  was  tried  for^thlTri 
before  Heath.  J.  at  the  last  Summer  assizes  at  Gloucester.  *^'>*'»»k  ^^ 
when  it  appeared  in  evidence  that  the  plaintiff,  who  was  a  wine-  one  place  to 
merchant,  had  purchased  these  pipes  of  one  Ilicks^  which  the  drr  20  g  j. 
defendant  seized  on  the  quay  at  Gloucester  ^  for  want  of  a  permit ;  ni.?c*aY*ock 
aad  it  appearing  to  be  a  malicious  seizure,  the  jury  gave  a  J^^^/J,^„ 
verdict  for  the  plaintiflT,  with   150/.  damages.     The  defendant  ot  one  day, 
had  prosecuted  this  seizure'in  theCourt  of  Exchequer,aiid  the  re-  ihr  pany^ 
cord  of  acquittal  was  read  in  evidence.     The  defendant  at  the  ?emovi^^^^^^^^^^ 
trial  insisted  that  the  permit  given  with  the  wines  was  out  of  ®^J^„\^^ 
time,  the  seizure  being  made  between  three  and  four  o'clock  in  ^ud  two 
the  afternoon  on  the  20th  ofJulj/,    The  learned  Judge  was  of  fo/dehver- 
that  opinion  :  but  it  being  suggested  that  a  different  determina-  l"f  j^i^yf 
tion  had  been  made  in  the  (/ourt  of  Exchequer,  he  saved  the  ^•'  e«p«rci 

.      ^        .  .    .  /•  •  .    ^  11..  ..       atiCDinUie 

pomt  for  the  opinion  of  this  Court,  with  liberty  to  enter  a  verdict  moninig  of 

for  the  defendant,  if  it  should  be  adjudged  with  him.     The  per-  day 'after  a 

roit  which  was  annexed  to  the  report,  after  stating  the  quantity  ."framed. 

and  description  of  the  wine,  was  as  follows :   ^^  This  permit  to 

'^  be  in  force  for  one  hour  from  the  time  of  being  taken  out  of 

"  Mr  Hicks*H  stock,  and  two  days  more  for  being  delivered  into 

"  the  stock* of  Mr.  John  Cooke.    Granted  18th  */w/y.  Morning, 

"  nine.*'    The  question  therefore  between  the  parties  was, 

Whether  the  two  d^iys  expired  at  ten  on  the  morning  of  the 

SOth ;  or,  whether  the  permit  continued  in  force  for  the  whole 

of  that  day  ? 

Lej/cester^  who  moved  to  enter  the  verdict  for  the  defendant, 
contended  that  the  plain  reason  of  the  thing  in  this  case  required 
that  there  should  be  a  fraction  of  a  day ;  for  the  Legislature  {a) 
directed  that  the  particular  time  for  which  the  permit  was  to  be 
in  force  should  be  expressed  therein  ;  and  it  would  be  nugatory 
to  express  in  the  permit  the  exact  time  of  the  day  in  which  it 
was  granted,  if  the  time  mentioned  were  not  to  be  computed 
from  thence. 

(a)  96  Gm.  3b  c.  £9.  «.  90.  S5,  &c 

Sowif 


Cooke 
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1793.         Bower  was  to  have  shewn  cause  against  the  rule ;  but 

The  Court  suggested  a  doubt  upon  another  ground.    And 
Lord  Ken  YON  said,  that  he  conceived  that  the  judgment  of 
iHOLL.     acquittal  in  the  Exchequer  which  was  given  in  evidence,  being 
a  judgment  in  rem^  was  conclusive  as  to  the  question  of  the  ille- 
gality of  the  seizure,  and  precluded  all  reasoning  U|K)n  the  con- 
struction of  the  permit.     And  however  he  might  doubt  whether 
that  Court  had  put  a  true  construction  upon  the  effect  of  the  in- 
strument in  respect  to  the  time  of  its  operation,  yet  he  could 
not  help  thinking  that  the  judgment  of  acquittal  was  conclusive 
as  to  the  illegality  of  the  seizure  which  was  the  subject  of  the 
present  action.     That  it  seemed  to  be  taken  for  granted  in  a 
case  in  this  court  in  Lord  Man$field*s  time,  that  a  judgment  of 
condemnation  in  rem  was  conclusive  between  the  parties. 
On  this  the  rule  was  discharged  :  but  on  a  subseqent  day 
Leycester  moved  the  Court  to  open  the  rule  again ;  stating  that 
the  ground  on  which  they  had  before  decided  was  not  clearly 
settled,  and  therefore  he  wished  io  have  an  opportunity  of 
arguing  it ;  for  that  there  was  a  distinction  as  to  the  effect  of  a 
judgment  of  acquittal  or  of  condemnation  in  rem  in  the  Exche- 
quer ;  the  former  was  not  conclusive,  though  the  latter  was, 
Bull.  N.'  P.  245.    But  independently  of  that  question  he  ob- 
served that  the  case  had  been  saved  upon  a  different  point 
which  was  stated  in  the  report,  namely,  the  construction  of 
the  permit. 

Upon  this  the  matter  was  ordered  to  stand  over  till  this  teno« 
And  now 

Bower  for  the  plaintiff  confined  his  observations  to  the  effect 
of  the  judgment  of  acquittal  in  the  Exchequer;  and  pressed  the 
other  side  to  consent  to  have  the  whole  matter  stated  on  the 
record  :  but  this  being  objected  to 

The  Courty  though  they  expressed  a  wish  that  the  parties 
would  consent  to  have  the  question  respecting  the  judgment  of 
acquittal  put  upon  the  record,  as  it  was  a  point  of  great  import- 
ance, said  that  at  present  they  could  not  go  out  of  the  report, 
which  confined  the  question  to  the  only  point  made  at  the  trial 
concerning  the  true  construction  of  the  permit ;  upon  which 
they  thought  no  doubt  could  be  entertained,  but  that  the  time 
was  out  when  the  seizure  was  made ;  and  therefore  there  most 
be  a  verdict  entered  for  the  defendant 

Rule  absolute. 
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Jones  against  Sparrow.  SJ^! 

THIS  action  of  assault  and  battery  was  tried  at  the  Sittings  ^nl^*"*^ 
at  Westminster  after  the  last  Term,  before  Lord  Kenyan^  granted  on 

account 

when  it  appeared  in  evidence  that  the  plaintiff  who  was  a  servant  of  excesiye 
to  the  defendant,  after  having  received  a  slight  blow  from  hia  Sn'JJcSon"* 
roaster  for  impertinent  behaviour,  violently  beat  him.     The  ^i*"^ 
jury  gave  a  verdict  for  the  plaintiff  with  40/.  damages ;  which  5^*^- 

Erskine  on  a  former  day  moved  to  set  aside  on  the  ground  of  577.] 
excessive  damages. 

Garrow^  and  LaweSj  who  now  shewed  cause  against  the  rule 
for  a  new  trial,  relied  on  the  case  of  Duberlj/  v.  Gunning  (a), 
to  shew  that  in  cases  of  torl^  where  there  is  no  certain  rule  by 
which  the  damages  can  be  ascertained,  the  Court  will  not  grant 
a  new  trial  on  the  ground  of  excessive  damages. 

Lord  Kenyon,  Ch.  J. — It  must  be  remembered  that  al- 
though the  case  of  Duberly  v.  Gunning  was  decided  after  a 
very  full  discussion  of  the  subject,  the  Court  were  not  unani- 
mous in  the  determination.  But,  whether  Tightly  or  not  de« 
cided,  that  is  a  case  sui  generis j  and  cannot  govern  the  present* 

Per  Curiam,  Rule  absolute. 

[a)  Ante,  4  vol,  «51. 


Km Q  qui  tarn  against  ChiFi on.  WeimMlimi^ 

'  Jfogf  Scb. 

IN  the  last  Term  the  defendant  obtained  a  rule,  with  the  If  adefeod- 
plaintiff*8  consent,  to  stay  the  proceedings  in  an  action  for  SlUttonT 
penalties  under  the  Lottery  Act,  "  on  payment  of  the  sum  of  roJto^y 
^'  %/."  For  the  non-payment  of  that  sum  an  attachment  was  proceeding 
moved  for.  Mm!^«^ 

Baldwin^  in  <^po8ing  the  rule  for  an  attachment,  said  that  twe!!i^iin 
tliis  was  not  an  absolute  undertaking  by  the  defencknt  to  pay  ^^(^^^  i^ 
this  sum  at  all  events ;  but  that  it  had  always  been  considered  ts  an  nnder- 
in  practice  as  optional  either  to  pay  or  not  as  he  chose  after-^  him  to  pay 
wards.    And  he  compared  tbi»  to  the  instance  of  paying  money  ^g^d  fbr^tbe 

''^^o^^ri.  ....  .       m^f7f\ 

Garroic,  in  support  of  the  application,  insisted  that,  according  the  Codrt 
to  tLe  fiiir  construction  of  the  former  rule,  it  must  be  con«  ^attaciK 
•^ideied  as  an  undertaking  by  the  defendant  to  pay  the  moaey  ■^** 
Vol.  V.  S  oa 


858 


CASES  IN  EASTER  TERM 


1793. 


Kiwo 
gtUtam 
againtt 
CuffToir. 


on  the  plaintiff's  consentinjif  to  stay  proceeding's ;  that  the  pay- 
ment of  the  money  was  a  condition,  on  the  defendant's  en- 
gaging to  comply  with  which  only  the  plaintiff  would  have  con- 
sented to  the  rule.  That  it  would  be  dangerous  to  put  a  dif- 
ferent construction  on  it,  because  it  would  give  the  defendant 
in  a  penal  actiou  an  opportunity  of  practising  a  firaud,  by  gain- 
ing time,  during  which  he  might  tampef  with  the  witnesses,  or 
keep  his  option  suspended  until  the  death  of  the  only,  or  the 
principal  witness. 

Lord  Kbnyon,  Ch.  J.  thought  that  this  was  the  fair  con- 
struction of  the  former  rule,  and  that  a  different  one  would  be 
open  to  the  inconveniences  suggested  by  the  plaintiff's  counsel: 
That  this  was  not  like  the  cage  of  paying  money  into  court; 
because  that  rule  had  not  the  same  effect  as  the  present,  of  stay- 
ing the  proceedings  ;  and  because  that  was  a  motion  to  which 
the  defendant  was  entitled  as  of  course,  whereas  the  rule  in 
question  depended  on  the  discretion  of  the  Court :  And  that 
the  Court  would  not  grant  a  rule  to  stay  the  proceedings  in  a 
penal  action,  on  paying  the  sum  agreed  upon,  but  upon  a  sup- 
position that  the  defendant  undertook,  by  his  application,  to 
pay  that  sum. 

Per  Curiam^  Rule  absolute  for  the  attachment. 
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The  King  against  The  Inhabitants  of  Testerton. 

TWO  justices  removed  John  Woods,  his  wife  and  four 
children,  from  Great  Ff/hurgh  to  Testerton  ;  on  appeal  the 
Sessions  confirmed  the  original  order,  subject  to  the  opinion  of 
this  Court  on  a  case;  stating  that  Thomas  Woods  the  father  of 
the  pauper  John  Woods  was  a  settled  inhabitant  of  Testerton; 
and  on  the  22d  April  1755  he  and  his  family  were  remored  by 
an  order  of  two  justices  from  Great  Rt/hurgh  to  Testerton.  By  a 
certificate,  dated  the  20th  day  of  June  1755  duly  executed,  the 
i  nhabitants  of  Testerlon  acknowledged  that  the  said  Thomas  Woods 
wfth  Hannah  his  wife  with  their  seven  children  hy  name,  of 
whom  John  the  present  pauper  was  one,  were  inhabitants 
legally  settled  in  Testerton,  wlien  they  went,  and  resided  at 
Great  Rt/burgk  under  the  certificate.  John  Woods  the  pauper 
lived  withliis  father  until  he  was  of  the  age  of  twenty,  when 
he  let  himself  to  a  Mr.  Dade  a  farmer  in  Great  Ryburgh  for  a 
year,  with  whom  he  lived  for  that  time  and  the  following  year. 

The 
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The  year  after  the  pauper  lived  as  a  labourer  for  a  year  iiV«  Great 
Rj/burgh^  and  resided  with  his  father  Thomas  Woods  there.  He 
then  let  himself  again  to  Mr.  Dade  for  a  year,  and  served  him 
that  year  in  Great  Rj/burgh^  as  also  the  following  year;  when 
he  ng-yin  retomed  to  his  father  in  Great  Rf/burgh^  and  resided 
with  him  twelve  months,  and  worked  as  a  labourer,  and  then 
married,  and  has  lived  in  Great  Ryburgh  ever  since,  but  never 
with  his  father  since  his  marriage.  Thomas  Woods  the  pauper's 
father  died  in  Great  Rj/burgh  about  four  or  five  years  ago. 

Garrow  and  Harvey  were  to  have  argued  in  support  of  the 
order  of  Sessions ;  and 

Preston  against  it,  on  the  authority  of  R.  v.  Darlington  {a). 
But 

JPer  Lord  Kenyon,  Ch.  J. — The  decision  of  the  justices  at 
the  Sessions  in  this  case  is  not  contrary  to  that  in  R.  v.  Dar* 
lington.  There  it  was  held  that  the  certificate,  which  was 
granted  to  the  certificated  man,  extended  to  his  wife  and  fa- 
mily :  to  all  those  who  formed  a  part  of  the  family  of  the /7ff/rr 
familias:  but  that  when  his  son  bocame  the  head  of  a  new 
family  and  had  children  of  his  own,  their  residence  in  the  cer- 
tificated parish  was  not  protected  by  it.  But  here  the  pauper 
is  mentioned,  by  name <&),  in  the  certificate  itself;  and  he  has 
never  gained  any  settlement,  or  lived,  out  of  the  certificated 
parish  since  it  was  given. 

Per  Curiam^  Order  of  Sessions  confirmed. 

(a)  Anity  4  oo<L  797.  (fr;  Yidt  R,  ▼.  The  Inhahilanis  of  BatheaMion,  posL  vol,  8. 
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The  Kino  against  The  Inhabitants  of  Ryton. 

TWO  justices  removed  by  an  order  John  Rice,  his  wife 
and  family,  from  Ryton  to  the  Chupelry  of  Little  Ness, 
both  in  the  county  of  Salop:  on  appeal  the  order  was  quashed, 
and  the  following  case  stated : 

The  respondents  produced  a  certificate  from  the  Chapelry  of 
Utile  Ness,  acknowledging  the  father  of  the  panp.n-  to  be  legally 
settled  in  that  Chapelry.  t7o//;tGfV//n.9,  a  parishioner,  and  parish 
ofiicer,  of  Rytony  who  had  property  and  paid  parochial  assess- 
ments there,  was  called  to  give  an  account  of  the  certificate  : 
it  was  objected  by  the  council  for  the  appellants  that  he  was  not 
competent  to  give  evidence  on  the  aforesaid  account,  as  being 
an  interested  witness.    The  Court  of  Sessions  decided  that  the 

/       S  2  evidence 
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1793.    evidence  was  inadmissible ;  and  the  respondents  producing  no 

other  evidence,  the  order  was  quashed. 

mgaingi*       It  was  admitted  by  the  counsel,  though  not  stated  in  the  case, 
3iIanto**of  ^^^^  ^^^  Certificate  was  dated  more  than  thirty  yeare  ago,  and 
JiTTOK.    appeared  to  have  been  regularly  allowed ;  and  that  the  witness 
was  merely  called  to  prove  that  he  took  it  out  of  the  parish 
chest,  and  gave  it  to  their  attorney  just  before  the  appeal. 
Sj^er  was  to  have  argued  in  support  of  the  order  of  Sessions ; 
Leycester^  Pemberion,  and  Legge^  against  it :  but 
The  Court  said  that  no  doubt  could  be  entertained  on  this 
case ;  for  that  it  was  sufficient  for  the  respondents  barely  to  pro- 
duce the  certificate  to  the  Sessions,  without  giving  any  accoant 
of  it ;  and  that  the  rule  for  quashing  the  order  of  Sessions  must 
be  made  absolute. 

Syer  then  desired  that,  as  the  justices  of  the  Sessions  had 
prevented  the  appellants  entering  into  the  merits  of  their  case 
by  a  decision  in  their  favour,  in  rejecting  the  evidence  offered 
by  the  respondents,  the  order  of  Sessions  might  not  be  quashed^ 
but  that  this  Court  would  merely  give  directions  to  the  Ses- 
sions to  receive  the  evidence  objected  to. 

Lord  Kenyon,  Ch.  J. — That  would  be  only  increasing  the 
expence ;  for  when  the  facts  are  disclosed,  the  appellants  have 
no  merits. 

Order  of  Sessions  quashed  (o)- 

(ir)  Vide  R,  r.  Farringdmt^  ante^  S  voL  4S6. 


^'f^,  Mitchell  agaimi  Walker. 

Jn^drM  on  T^EBT  for  uot  Setting  out  tithes  under  the  2  &  3  Ed.  6. 

e.  13,  for   *  M^  c.  13.  The  declaration  stated  that  the  plaintiff  was  rector 

out  tfthesf  of  the  parish  of  ThornhiU^  and  as  such  was  entitled  to  all  manner 

the*deciara-  of  tithe  within  the  same,  except,  &c.;  and  that  the  defendant 

tion  stoted  qh  jgt  January  1791  occupied  twentj-two  acres  of  land  called 

-wcref  *" 


r within  Heodfield  Clones  within  the  said  parish,  and  that  the  tithes  of 
n^t£fore  corH  and  grain  yearly  arising  from  the  said  land  of  the  de- 
of^fV"^  fendant*8  witl^in  forty  years  next  before  the  making  of  a  cer- 
yieidedand  fain  act  of  parliament  made  in  the  2  &  3  Ed.  6.  intitled  "  an 
M^yieSed,  "  act  for  payment  of  tithes,"  and  then  were  of  right  yielded  and 
2?Wencc*  payable,  and  yielded  and  paid,  to  the  rector  of  the  said  parish, 
la^ buMct  ^^•'  ^^  ^^^^  defendant  being  so  occupier,  and  the  plaintiff 
aJways        go  beins:  rector,  &c.  he  the  defendant  on  1st  November  1791 

been  re-  ^ 

membered*  W  l>e  in  pasture,  and  had  never  within  living  memcsy  paid  any  tithe  is  not  infficient  to 

defeat  tlic  action. 

^  ploughed 
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pIou<^hed  his  said  land  and  sowed  the  same  with  corn,  &c.  and     1793. 

afterwards,  &c.  reaped,  &c.  the  tithe  of  all  which  said  corn,&c.  ■ 

did  of  right  belong  and  appertain  to  the  plaintiff  as  rector  as    ^agaSiH^ 

aforesaid,  and  of  right  ought  to  have  been  separated  from  the    '^Vaiakh, 

other  nine  parts  thereof,  and  to  have  been  yielded  and  paid  to 

him;  yet  the  defendant  well  knowing  the  premises,  but  not 

regarding  the  statute,  &c.  did  not  justly  divide,  &;c.  the  tenth 

part  of  the  said  corn,  &c.  but  took  and  carried  away  all  the 

said  corn,  &c.  before  it  was  divided,  &c.  contrary  to  the  statute; 

the  declaration  then  alleged  the  value  of  the  tithe  taken  away 

to  be  4/.  85.  and  demanded  treble  the  value.    The  defendant 

pleaded  nil  debet ^  on  which  issue  was  joined. 

This  cause  was  tried  at  the  last  York  assizes  before  BuUer^  J. 
when  it  appeared  that  the  land  in  question,  which  was  within 
the  parish,  as  far  back  as  any  witness  knew  had  been  in  grass, 
and  had  been  ploughed  for  the  first  time  within  their  know- 
ledge in  1791 ;  and  no  evidence  was  given  of  its  ever  having 
paid  tithe. 

The  statute  2  &  3  JSrf.  6.  c.  13.  enacts,  «  That  every  of  the 
'^  king's  subjects  shall  from  henceforth  truly  and  justly,  without 
'^  fraud  or  guile,  divide,  set  out,  yield,  and  pay,  all  manner  of 
'<  their  predial  tithes  in  their  proper  kind,  as  they  arise  and 
^<  happen^in'such  manner  and  form  as  hath  been  of  right  yielded 
^^  and  paid  within  forty  years  next  before  the  making  of  this 
'^  act,  or  of  right  or  custom  ought  to  have  been  paid;  and  that 
"  no  person  shall  from  henceforth  take  or  carry  away  any  such 
^'  or  like  tithes  which  have  been  yielded  or  paid  within  the  said 
^^  forty  years,  or  of  right  ought  to  have  been  paid  in  the  place 
*^  or  places  tithable  of  the  same,  before  he  hath  justly  divided 
"  or  set  forth  for  the  tithe  thereof  the  tenth  part  of  the  same, 
^^  &c.  under  the  pain  of  forfeiture  of  treble  value  of  the  tithes 
"  so  taken  or  carried  away." 

Chamhre  for  the  defendant  contended  at  the  trial  that  the  jury 
were  bound  to  find  for  him,  unless  they  found  that  tithes  bad 
actually  been  paid  in  respect  of  this  land  within  forty  years 
before  the  statute,  of  which  there  was  no  evidence :  on  the 
contrary  the  evidence  given  rather  went  to  rebut  such  a  pre- 
fiuoiption,  and  was  sufiicient  to  warrant  the  jury  in  presuming  a 
grant  in  fiivour  of  the  defendant.  A  verdict  however  was  given 
by  the  learned  judge's  direction  for  the  plaintifi^,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  the  evidence  insufficient  to  support  the  action. 

A  rule 
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1793.         A  rule  having  sioce  been  obtained  to  enter  a  nonsuit, 
■  Law  now  shewed  cause. against  it. — ^There  is  no  case  wherein 

^flJflJwI^   it  has  been  held  necessary  to  prove  that  the  lands  had  paid  tithe 
Walker,    within  forty  years  next  before  the  statute  of  Ed.  6.  in  order  to 
maintain  such  an  action  as  the  present.     Liord  Cohe^  2  InsL  649, 
650.  treating  of  this  branch  of  the  statute,  takes  no  notice  of  it. 
'    The  presumption  of  law  is  that  all  land  is  tithable;  and  the 
onus  of  proving  an  exemption  in  favour  of  any  particular  land 
lies  on  the  party  claiming  it:  nor  has  it  ever  been  held  sufficient 
to  shew  that  the  land  has  not  paid  tithe  before  within  living 
memory ;  though  that  sort  of  evidence  may  be  applicable  to 
identify  lands  iu  old  deeds  which  were  discharged  of  tithe  by 
some  legal  exemption ;  but  here  no  such  evidence  was  given  {a). 
He  was  then  stopped  by  the  Court,  as  were  also 
Cockell  Serjeant,  and  Lambe  on  the  same  side. 
Chambre  and  Woody  contra. — The  objection  that  there  was  not 
sufficient  evidence  to  support  the  action  is  decisive ;  1st,  on  the 
words  of  the  statute ;  Sdly,  on  the  authority  of  cases ;  and,  Sdly, 
on  the  presumption  of  a  grant.     1.  The  words  of  the  statute 
are  express  that  no  person  shall  take  away  the  predial  tithe  which 
hath  been  yielded  or  paid,  or  ought  to  have  been  paid  within fortt/ 
years  next  before  the  making  of  the  act^  SfC.  The  penalty  is  con- 
lined  in  terms  to  such  cases  ;  and  if  it  is  to  be  extended  to  all 
tithe,  whether  paid  or  payable  within  forty  years  next  before  the 
statute  or  not,  those  words  will  be  rendered  nugatory.  Now  there 
was  not  even  the  slightest  evidence  offered  to  shew  that  this  land 
had  paid  tithes  within  the  forty  years.    There  can  be  no  pre- 
sumption of  law  in  this  case,  because  this  is  not  an  action  for  any 
common  law  right  but  for  a  penalty  under  a  statute,  withiti  the 
precise  words  of  which  the  party  seeking  to  recover  such  penalty 
must  bring  his  case.  The  statute  expressly  confines  the  penalty  to 
cases  in  which  such^  i.  e.  predial^  tithes  had  been  paid  or  ought  to 
have  been  paid  within  forty  years  before.     But  however  the  pre- 
sumption may  be  in  ordinary  cases,  the  evidence  given  in  this 
case  affords  a  strong  presumption  against  the  plaintiff;  for  it 
goes  to  prove  that  the  land  had  always  been  in  pasture,  and  con- 
sequently could  not  have  paid  predial  tithe  at  any  time  before. 
And  though  this  evidence  might  not  be  sufficient  to  exempt 
the  lands  from  payment  of  tithes  altogether,  yet  it  is  a  suffi- 
cient defence  in  this  action  on  a  penal  statute ;  and  the  plaintiff 
may  still  sue  in  the  spiritual  court.    But,  Sdly,  the  case  of  Lord 

(a)  Vide  HafMng  VrOay»  Biifi^.  37. 

Mansfield 
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Mansfield  v.  Clarke  (a),  M.  9  Geo.  3.  C.  B.  is  decisive  that  some      1793. 
evi(jence  of  payment  having  been  made  within  forty  years  next  ' 

before  the  statute  is  necessary.  The  Court  there  granted  a  new  agaitut 
trial  for  the  defect*  of  such  evidence  for  the  plaintiff.  In  the  ^'*** 
argument  of  that  case  was  cited  another  of  Adenhroohe  v.  Stokes 
tried  before  Lord  Ch.  J.  Willes  at  Stafford  Assizes  1745,  which 
was  a  similar  action  on  the  statute  2  &  3  Ed,  6.  for  subtrac- 
tion of  tithes ;  where  the  learned  judge  non-suited  the  plaintiff 
for  not  proving  payment  of  tithes  within  forty  years  before  the 
action^  in  analogy  to  the  limitation  of  time  in  the  statute.  And 
that  decision  was  cited  by  Mr.  JVilbraham  before  Lord  Hard* 
wicke  in  the  case  of  liotheram  r.  Fanshaw  (b)  and  approved 
by  the  Court.  3dly,  The  non-payment  of  tithes  within  me- 
mory was  evidence  of  a  grant  of  the  tithes.  It  was  so  consi^ 
dered  in  the  case  of  Lord  Mansfield  v.  Clarke, 

The  Court  wished  the  question  to  be  put  upon  the  record  if 
the  defendant's  counsel  thought  it  with  his  client ;  but  the  other 
side  objected  on  account  of  the  expence. 

Lord  Kenyon,  Ch.  J. — ^Since  it.is  necessary  for  us  to  give 
our  opinion,  I  confess  my  inclination  is  strongly  in  support  of 
the  action ;  for  though  the  defendant's  argument  would  have 
great  weight  if  we  were  now  to  decide  on  the  statute  of  Ed,  6. 
for  the  first  time,  yet  the  usage  has  constantly  been  against  the 
necessity  of  the  proof  contended  for  by  the  defendant  under 
the  statute.    And  I  remember  many  actions  tried,  where  the 
lands  in  respect  of  which  the  tithes  were  claimed  were  lately 
inclosed,  and  where  the  same  objection,  had  it  been  available^ 
must  have  prevailed,  but  the  plaintiffs  recovered  in  all  of  them. 
The  statute  of  Ed,  6.  was  passed  soon  after^the  dissolution  of 
the  religious  houses  in  this  kingdom,  before  which  time  the 
tithes  were  in  the  bands  of  religious  men,  and  the  usual  remedy 
for  the  subtraction  of  them  was  in  the  Ecclesiastical  Courts. 
But  when  tithes  became  lay  fees,  it  was  thought  necessary  to  pro* 
vide  a  remedy  for  such  injuries  in  the  Temporal  Courts,  and 
therefore  the  statute  was  passed  for  that  purpose.     Now,  it, is 
not  disputed  but  that  these  lands  are  titheable,  and  that  payment 
way  be  enforced  by  a  more  expensive   mode  of  proceeding. 
Laymen  cannot  prescribe  in  non^dccimando.    The  non-payment 
of  tithe  of  itself  signifies  nothing:  tithe  is  every  day  claimed 
for  lands  inclosed  out  of  wastes  which  never  paid  tithe  before. 
The  only  objection  then  is  to  the  fprm  of  the  action,  which  I  do 

(a)  VidtpoU.  364.  n.  {b)  5  Aik.  628. 

not 
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1793.     not  think  well  founded.    The  words  of  the  statute  extend  to 
■  ■■  tithe  paid,  "  or  which  of  right  or  custom  ought  to  have  been 

^SSw?*  "  paid."  Now  what  ground  have  we  for  sajing  that  tithe 
Waxasb.  ought  not  to  have  been  paid  here  ?  The  presumption  of  law  is 
in  fiivour  of  the  rector.  And  I  never  heard  that  a  different  sort 
of  proof  of  title  was  required  in  this  from  any  other  form  of 
proceeding  for  the  recovery  of  tithes.  Mr.  Justice  Yates  in 
a  case,  the  name  of  which  I  think  was  Kt/naston  v.  Dichoiiy 
thought  the  same  evidence  applicable  in  this  as  in  any  other 
case^  In  the  case  cited  of  Lord  Mansfield  v.  Clarke^  the  de- 
claration was  drawn  differently  from  the  present ;  for  there  it 
was  only  stated  that  the  tithes  had  been  paid  within  forty  years 
before  the  statute ;  the  Court  went  on  that  distinction.;  and 
they  ordered  the  declaration  to  be  amended  before  the  second 
trial,  and  the  word  ^'  payable"  to  be  inserted. 

Bulleu,  J. — With  respect  to  the  presumption  of  a  grant  in 
favour  of  the  defendant,  I  thought  I  could  not  leave  that  ques- 
tion to  the  jury  without  some  evidence  to  support  it,  and  here 
was  none.  If  indeed  it  had  appeared  that  this  land  had  been 
ploughed  before,  and  yet  no  tithes  had  been  exacted  for  it,  that 
might  have  afforded  some  ground  for  such  a  presumption :  and 
accprding  to  my  note  of  the  case  of  Lord  Mansfield  v.  Clarke  (a)> 
[which  Mr.  Justice  Buller  here  read  as  in  note  (<i),  but  the  note 
cited  at  the  bar  differed  in  the  respect  alluded  to]  great  stress  was 

kid 

(a)  M.  9  Geo,  3.  C.  B,  Lord  Mantjuld  against  Ctarfte.— This  was  an  action  oo 
the  2  a^  3  £<{.  6.  c.  IS.  for  not  setting  out  tithes.  There  was  a  Terdict  for  the 
plaiotiff;  and  on  a  motion  for  a  new  trial  the  opinion  of  the  Coart  was  delivered  by 
Lord  C.  J.  WUmot—Xn  this  case  there  are  many  difficulties  that  occur  to  us,  and  it 
must  go  back  to  be  tried  again.  The  declaration  only  states  that  tithes  have  been 
paid  for  forty  years  before  making  the  act,  but  there  is  no  averment  that  tithes  were 
payable,  and  of  right  ought  to  be  paid,  which  is  the  case  «f  all  the  dedaratioos  I 
have  seen  ;  and  none  of  them  rest  it  upon  the  payment  only.  There  was  no  evi- 
dence  of  tithes  having  ever  been  paid  at  all,  and  that  is  a  presumption  that  there 
was  no  payment  for  forty  years  before  the  statute;  and  then  the  evidence  docs  not 
prove  the  declaration :  bat  if  the  declaration  had  said  that  tithes  ought  to  be  paid, 
another  kind  of  evidence  might  have  been  given  :  therefore  it  would  be  proper  ta 
amend  the  declaration  to  bring  the  merits  before  the  Court.  This  seems  to  be  a  ne- 
cessary averment,  for  the  counsel  for  the  plaintiff  say,  if  tithes  were  not  paid  for 
forty  yean  before  the  statute,  yet  they  ought  to  Itave  been  paid  of  romnmo  rigjbt, 
and  that  would  be  sufficient.  But  it  seems  to  us  that  that  cannot  be  the  constnit- 
tion  of  the  art,  for  then  yon  make  the  last  clause  signify  nothing,  and  that  the  forty 
jrears  are  immaterial.  But  it  may  come  out  that  tithes  within  that  statvie  nost 
mean  that  they  were  paid  within  forty  yean,  or  yon  must  account  why  they  wvre 
'  not  paid ;  and  then  it  would  fall  within  the  usual  way  of  pleading  that  they  are 
fa^U»  I  do  not  mean  to  give  any  positive  opinion,  but  only  to  suggest  the  reasoos 
of  the  Court  why  this  case  should  be  further  considered.    If  tithet  have  never  been 

paid, 
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laid  upon  that  circumstance  by  Lord  Cb.  J.  Wilmot^  for  he  said      1793. 
"  If  it  appear  that  this  land  has  never  paid,  and  has  been  con"  ' 

"  stantly  ploughed^  it  will  be  open  to  presumption  of  a  grant."    ^™"y^ 
But  he  thought  that  the  onus  of  proving  the  exemption  lay  with  ^  Walkkb. 
the  defendant. 
The  other  Judges  concurring, 

Rule  discharged  (a). 

paid,  and  no  reaAon  can  be  ^iven  why  they  never  were,  it  wiU  be  open  Co  anoUier  con> 
sideraiion.  It  ii  settled  that  you  cannot  prescribe  in  mn-dechnando  against  a  lay  tm- 
pnprigtor  more  than  a  priest;  bot  though  that  u  so  settled,  yet  it  is  likewise  setUed  in 
Rolhenm  and  F€uuhaw  that  in  case  of  a  lay  impropriator  the  case  is  open  to  evidence 
of  presumption  of  severance  from  the  rectory,  and  so  exempt;  as  by  a  grant  from 
(he  lay  impropriator.  I  am  aware  this  is  the  case  of  a  college,  and  they  are  disabled 
from  making  a  grant  by  ISth  KHz.  but  before  that  time  they  were  at  liberty  to  make 
fiiich  grants  ^  and  therefore  if  it  appear  that  this  land  has  never  paid,  and  haa  been  cdtt- 
stantljf  ploughed^  it  will  be  open  to  presumption  of  a  grant.  There  might  be  some  pri- 
vate disabling  statutes  of  this  college  before  the  disabling  statute  that  prevented  them 
from  aliening  for  more  than  a  particular  term;  for  though  the  disabling  statute  of  BUm. 
gave  a  power  of  making  leases  for  particular  terms,  yet  it  never  meant  to  enable  col- 
lies to  make  longer  leases  than  their  private  statutes  warranted,  where  they  were 
limited  by  them.  If  there  are  no  statutes  (as  I  am  informed  there  are  nat)  then  the 
case  will  be  left  open  to  presumption. 

(«)  The  following  note  was  also  read  by  Mr.  Justice  BulUr^  under  a  misapprehen- 
sion that  it  might  be  the  same  referred  to  by  Lord  JTeityon,  from  the  similarity  of  one 
•f  the  naases :  but  It  proved  otherwise ;  and  Mr.  Justice  BulUr  thought  it  a  loose  note, 
and  not  to  be  depended  upon. 

Kiuasion  v.  Ourk^  Summer  assizes,  Salop  1769,  cor.  Foies,  J.— In  an  action  on  the 
statute  for  not  setting  out  tithe,  Kolet,  J.  in  summing  up  to  the  jury,  said  that  the  same 
evidence  was  admissible  in  this  (thouf^  a  penal  statute)  as  to  proof  of  title,  as  if  it  had 
been  in  ejectment ;  and  therefore  as  men*s  deeds  and  evidence  were  liable  to  be  lost, 
be  should  consider  a  length  of  possession  and  perception  of  the  tithes  as  sufBcient  tiUe. 
Bat  yet  as  tithe  property  lay  in  grant,  he  should  consider  twenty  or  thirty  years'  pot- 
sesion  as  very  weak  evidence  of  title,  unaccompanied  by  deeds;  but  In  the  present 
case  the  plaintiff  produced  deeds  for  near  a  century  past,  in  which  Hike  hay  was  con- 
veyed, which  he  held  sufficient  evidence.  And  he  said  in  an  action  of  this  kind  he 
thought  it  necessary  to  prove  perception  of  tithe  in  kind  within  forty  years  before  action 
brought,  analogous  to  the  reasoning  of  the  Legislature  at  the  tune  of  making  the  act ; 
which  mentions  that  in  order  to  entitle  the  plaintiff  to  the  action  the  tithe  must  have 
been  paid  within  forty  yean  before  the  making  the  acL  The  defendant  proved  a  pay- 
ment of  is.  6<f.  for  about  fifty  years  back ;  and  it  appeared  that  the  value  of  the  tithe 
would  not  at  most  have  amounted  to  above  18s.  per  antntm  at  this  day.  This  (he  said) 
satonred  of  a  rank  modue^  and  looked  more  like  a  conventional  payment :  for  if  it  were 
taken  as  a  modus,  it  must  have  subsisted  time  out  of  mind,  which  was  as  far  back  as 
Rkkard  lid's  time ;  and  at  that  time  Is.  6i.  was  as  much  as  18*.  at  this  day,  and  there- 
fore must  have  been  the  full  value  of  the  tithes.  And  he  thought  this  was  the  only 
Ifgal  action  for  the  trial  of  right  to  tithes.  He  thought  it  a  fair  way  of  trying  it, 
wherever  it  had  been  paid  within  twenty  or  thirty  years;  if  it  had  not,  he  thought  it 
would  be  hard  to  sutject  the  party  to  a  penalty  which  included  In  the  idea  of  It  a 
wilfnJ  and  criminal  default  la  the  defendant.  The  plaintiff  had  a  verdict ;  and  the 
finding  waa  4a.  for  the  single  value  of  the  tithe,  (not  by  way  of  damage,)  leaving  it  to 
the  CaoH  to  treble  U.    Fid.  8  ft  9  FT.  3.  c.  1 1 .  as  to  costs. 
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The  King  against  The  Inhabitants  of  Hampton. 


Saturday^ 

aXtW"*  npWO  justices  removed  Barbara  Read  from  Hampton  toSt. 
certtficate  JL  Martin  in  the  Fields,  and  the  Sessions,  on  appeal,  qua.slied 
wlfc°ma^  ^he  order  of  justices,  subject  to  the  opinion  of  this  Court  on  the 
l^^l  following  case: 

''riitrc*  to        *"  ^^^  y®^*"  "^^^  James  Duffeli^  and  Mary  his  wife,  came  to 
such  wife     reside  in  the  parish  of  Hampton  under  and  by  virtue  of  a  certi- 
Inlh^d^B     ficate,  dated  the  10th  of  August  1755,  granted  by  the  church- 
^n  a^"t-    wardens  and  overseers  of  the  poor  of  the  parish  of  Thachhm  in 
tiement  in    the  county  of  Sussex,  and  duly  allowed,  &c.  acknowledging 
cated  pa-     James  Duffell  and  Mary  his  wife  to  be  inhabitants  legally  set- 
^jUn^Zl^    ^ed  in  Thackham.    After  the  granting  of  the  certificate  Mary 
rs  E«/«76.  ^Hjfil^  di^d ;  and  James  Duffell  married  a  second  wife,  named 
6 /A." 397.]    Man/j  on  the  14th  of  Jpril  I77I,  with  whom  he  continued  to 
reside  in  Hampton  until  the  September  following,  and  then  died 
leaving  the  second  Mary  Duffell  him  surviving,  who  continued 
to  reside  in  the  parish  of  HamptoHy  and  who,  on  the  8tb  of 
August  1791,  took  Barbara  Readvui  apprentice,  being  a  poor 
girl  of  the  parish  of  St.  Martin  in  the  Fields,  who  was  regu- 
larly bound  to  her  by  indenture  by  the  parish  officers  of  St. 
Martin  till  she  should  attain  the  age  of  twenty*one,  or  day  of 
marriage.     The  apprentice  served  under  the  indentures  in 
Hampton  upwards  of  forty  days,  when  her  mistress,  the  second 
Mary  Duffell^  died. 

This  case  was  argued  in  last  Trinitj/  Term  by  Mingajfy  and 
Mr.  Common  Serjeant  ( Silvester )f  in  support  of  the  order  of 
Sessions,  and  by  Bearcrofl  and  GarroWy  against  it :  but  there 
being  a  difference  of  opinion  upon  the  bench,  no  judgment  was 
given  until  this  day. 

Lord  Kenyon,  Ch.  J. — The  question  arises  on  the  statute 
12  Ann.  st.  1.  c.  18. ;  and  it  is,  Whether  the  pauper  could  gain 
any  settlement  in  Hampton  by  serving  there  under  the  inden- 
tures of  apprenticeship  to.  the  second  wife  of  the  certificated 
person  from  Thackham  ?  and  I  am  of  opinion  that  she  gained  no 
settlement  there  by  such  service.  It  has  been  decided  that  a 
parish  certificate  extends  to  those  who  were  not  originally  in- 
cluded in  it  as  members  of  the  family  at  the  time  when  it  was 
given.  In  the  Sherborne  case  (a)  it  was  determined  that  child- 
ren, born  after  the  granting  of  the  certifi(;ate^  fell  within  the 

{a)  Burr.  S.  C.  182. 

protection; 
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protection,   if  it  may  be  so  called,  or  rather  (in  that  case)  the      1793. 
disability  of  the  certificate;  and  that  they  could  not  gain  a  set- 


The  Kino 


tlement  in  the  certificated  parish  by  hiring  and  service.  Now,  againlt 
in  point  of  reason,  I  cannot  distinguish  this  case  from  that ;  for  ^S*,^,Iis'of 
beyond  all  doubt  the  certificate  extends  to  the  second  wife ;  she  iiAxpro.N. 
is  part  of  the  family  of  the  certificated  person.  In  the  case  of 
R,  v.  Darlington  (a)  we  said,  that  the  certificate  only  extended 
to  those  who  constituted  a  part  of  the  family  of  the  person  to 
whom  it  was  given  ;  and  when  the  children  of  that  person  mar- 
ried and  settled,  and  became  the  heads  of  other  fiiniilies,  tlie 
families  descending  from  them  could  not  claim  the  protection 
of  the  certificate ;  because  they  were  the  members  of  a  different 
fiunily  from  that  to  which  the  certificate  was  given.  But  I 
think  that  the  case  of  R.  v.  Sherborne  decides  this;  there  a 
child,  born  after  the  giving  of  the  certificate,  was  held  to  be 
included  in  it,  and  consequently  could  not  acquire  a  settlement 
in  that  parish  by  hiring  and  service  ;  so  here,  the  second  wife 
was  ingrafted  into  and  formed  part  of  the  family  of  the  pater- 
famiiias  ;  and  no  apprentice  or  servant  could  gain  a  settlement 
by  serving  her  in  that  parish  to  which  the  certificate  was  given. 

AsHHURST,  J.  having  been  in  the  Court  of  Chancery  when 
this  case  was  argued,  declined  giving  any  opinion  upon  it. 

Duller,  J. — I  confess  this  case  strikes  me  in  a  different  light 
from  my  Lord  Chief  Justice  ;  1  think  that  the  reasons  given  in 
R.  v.  Darlington  decide  this  case,  and  prove  that  the  pauper 
gained  a  settlement  in  Hampton.  The  certificate  was  originally 
granted  to  A.  and  his  wife,  who  was  named  in  it ;  she  died,  the 
husband  then  married  another  wife,  who  survived  him ;  and 
under  the  second  wife  this  pauper  claims  a  settlement  by  ap- 
prenticeship. I  agree  with  the  proposition,  according  to  R.  v. 
Sherbomej  that  when  the  husband  married  the  second  wife  she  ^ 
became  a  part  of  his  family,  and  as  such  was  protected  by  the 
certificate  ;  and  so  she  continued  as  long  as  she  remained  a  part 
of  his  family.  But  I  consider  the  certificate  operating  in  favour 
of  the  man  and  his  family,  as  long  as  any  of  the  members  of  it 
remained  part  of  his  family ;  but  when  the  husband  died,  the 
wife  was  no  longer  a  part  of  his  family,  but  might  have  been 
removed  back  to  his  parish.  And  consequently,  any  person 
serving  with  her  there  as  an  apprentice  after  that  time  might 
gain  a  settlement  by  such  apprenticeship. 

(«)  4ntey  4  roA  797. 

Grose, 
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1793.         Grose,  J. — ^Tbe  question  in  this  case  is<.  Whether  the  appren- 
tice of  the  wife  of  a  certificated  person,  married  to  him  after  tbe 


^^^^^  certificate  granted,  and   taking  the  apprentice  after  her  bus- 
Theinbap   band^s  death,  gains  a  settlement  in  the  parish  to  which  thecer- 
HAMPToir.  tificate  was  given  by  a  residence  of  40  days  in  that  parish  under 
tbe  binding  by  indenture  of  apprenticeship.     This  question  de- 
pends on  the  true  construction  of  8  &9  JV.3.  r.  30.  s.  I.; 
9  &  10  ff\  3.  c.  II. ;   and  12  Am.  sL  1.  c.  18.  *.  2.    Bv  (he 
first  of  these  (8  &  9  i^.  3.)  if  any  person  shall  come  into  any 
parish  or  place  there  to  reside,  and  at  the  same  time  bring  and 
deliver  to  the  officers  of  the  parish  or  place  a  certificate  thereby 
owning  and  acknowledging  the  person  mentioned  in  that  certifi' 
er//etobean  inhabitant  legally  settled  in  that  parish,  township, or 
place,  every  such  certificate  shall  oblige  the  said  parish  or  place 
to  receive  and  provide  for  the  person  mentioned  in  tbe  certi- 
ficate, together  with  his  fami(y^  as  inhabitants  of  that  parish, 
and  then  and  not  before  it  shall  be  lawful  for  such  person  and 
his  children^  though  born  in  that  parish,  not  having  otherwise 
acquired  a  legal  settlement,  to  be  removed,  conveyed,  and  settled 
in  tbe  parish  or  place,  from  whence  such  certificate  was  brought. 
It  is  observable  that  nothing  is  contained  in  this  act,  respecting 
the  wife  of  tbe  person  named  in  tbe  certificate,  (unless  she  is 
herself  named,)  but  as  she  may  be  considered  to  be  included  in 
tbe  words  ^^  his  familj/ ;'*'*  and  yet  undoubtedly  in  law  the  parish 
giving  tbe  certificate  is  bound  to  provide  for  tbe  wife,  whether 
she  be  named  in  it  or  not,  or  whether  a  part  of  bis  family  when 
the  certificate  was  given ;  and  tbe  parish  to.  which  the  man 
comes  cannot  remove  the  wife  from  tbe  husband,  resident  under 
tbe  certificate.     Upon  this  act  a  doubt  arose  by  what  act  a  per- 
son coming  to  reside  within  a  parish  by  virtue  of  a  certificate 
might  procure  a  legal  settlement ;  and  in  tbe  very  next  year, 
tbe  parliament  passed  an  act,  9  &  10  ^.  3.  r.  11.  to  obviate 
tbe  doubt,  and  in  the  preamble  stated  the  doubt  in  the  way  I 
have  stated  it,  t.  e.  by  what  act  a  person  coming  to  inhabit  or 
reside  within  a  parish  by  virtue  of  any  such  certificate  may  pro- 
cure a  legal  settlement ;  and  by  that  statute,  which  Mr.  Justice 
Wright^  in  The  King  v.  Inhabitants  o/Sherbome^  calls  declaratory 
and  explanatory,  it  is  enacted  that  no  person  or  persons  whoso- 
ever, who  shall  come  into  any  parish  bj  any  such  certificate, 
shall  be  adjudged  by  any  act  whatsoever  to  baye  procured  a 
legal  settlement  in  such  parish,  unless  be  or  they  shall  really  and 
bondjide  take  aleaseof  a  tenementof  tbevalueof  10/.|)frajuttffn9 

or 
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or  shall  execute  an  annual  office  in  such  parisb,  beine:  legally      179S. 
placed  in  such  office.   In  E,  15  Geo,2.  That  case  of  The  King 


\, Inhabitants  of  Sherborne  came  on;  and  it  arose  upon   the     i^aind^ 
construction  of  these  statutes.    The  question  was,  Whether  the    l^unte  dF 
son  of  a  certificated  person,  born  of  a  second  wife  after  the  certi-   Hamptow. 
ficate  granted,  could  gain  a  settlement  in  the  parish  into  which 
the  father  came  with  the  certificate  by  service,  and  in  any  other 
mode  than  the  two  pointed  out  by  9  &  10  W.  S.  t.  e.  renting 
a  tenement  of  10/.  per  annuvfiy  or  executing  an  annual  office. 
It  was  held  that  the  8  &  9  ^.  S.  extended  not  only  to  the  cer- 
tificate-man, but  to   ALL   his  family,  and  all  his  children; 
and  they  held  that  this  child,  although   not  coming  into  the 
parish  when  the  father  came,  yet  being  afterwards  in  the  parish 
as  part  of  his  father's  family,  was  within   the  above  statutes. 
This  is  in  effect  a  determination  that  not  only  the  persons 
named  in  the  certificate,  but  every  person  of  the  future  family 
of  the  person  to  whom  it  is  granted,  are   within  the  above 
statutes.    The  case  before  the  Court  is,  Whether  a  person, 
who  has  served  an  apprenticeship  to  a  second  wife  married 
to  a  certificate-man  after  he  came  into  the  parish,  and  when 
she  was  his  widow,  thereby  gains  a  settlement  ?  The  case  of  an 
apprentice  to  a  certificated  person  is  provided  for  by  12  Ann. 
St,  1.  c.  18.     The  preamble  of  which  is  thus;  I  read  it  because 
an  argument  arises  upon  it,  which  appears  against  my  opinion 
in  the  present  case ;  Whereas  many  persons  obtaining  and  bring* 
ing  such  certificates  do  frequently  take  apprentices  bound  by  in- 
denture, and  hire  and  keep  servants  by  the  year,  who  by  reason 
of  such  apprenticeships  and  services  do  gain  settlements  in,  and 
become  a  great  burthen  to,  such  parishes,  &c.  though  such 
masters  coming  with  such  certificates  have  by  virtue  thereof  no 
settlements  in  such  parishes,  for  remedy  thereof  it  is  declared 
and  enacted,  That  if  any  person  whatsoever,  who  upon  or 
after  the  Sltb  June  1713,  shall  be  an  apprentice  bound  by  in- 
denture, or  shall  after  the  said  S4th  of  June  be  a  hired  servant  to 
or  with  any  person  whomsoever  who  did  come  into  or  shall  reside 
in  any  parish,  township,  or  place,  by  means  or  license  of  such 
certificate,  and  not  afterwards  having  gained  a  legal  settlement 
in  such  parish,  siich  apprentice  by  virtue  of  such  apprenticeship, 
indenture,  or  binding,  and  such  servant  by  being  hired  by  or 
serving  as  a  servant  as  aforesaid  to  such  person,  shall  not  gain,  or 
he  adjudged  to  have,  any  settlement  in  such  parish,  township,  or 
place,  by  reason  of  such  apprenticeship,  or  binding,  or  b^  reason 

of 
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1793.      of  such  hiring  or  service  therein,  but  every  such  apprentice  and 

servant  shall  have  his  and  their  settlements  in  such  parishes, 

'^ah^    townshipe,  or  places,  as  if  he  or  they  had  not  been  bound  ap- 
bltail^'of    prentice  or  apprentices,  or  had  not  been  an  hired  senraat  or 
IUmptok.   servants  to  such  person  as  aforesaid.     The  question  then  is, 
Whether  the  widow,  to  whom  the  pauper  was  an  apprentice, 
came  into  or  resided  in  this  parish  by  means  or  license  of  Ibe 
certificate  given  to  her  husband?  The  case  I  liave  cited  goes  a 
great  way  to  deterniine  this ;  the  child,  bom  after  the  certificated 
person  came  into  the  parish,  was  considered  within  the  statute 
of  JVilliam^  because  he  was  part  of  his  family,  and  resided  as 
part  of  the  family  in  the  parish ;  so  here  the  widow  had  been 
equally  a  part  of  the  family  of  the  certificated  person,  had  as 
such  communicated  to  her  husband^s  settlement,  could  be  re- 
moved with  her  husband  to  that  settlement,  and  no  where  else; 
and,  therefore,  her  case  seems  to  me  upon  principle  not  to  be 
distinguishable  from   the  case  of  her  child ;  if  it  can,  tfai>  is 
remarkable,  that  the  mother  can   be  removed,   although  the 
child  cannot,  and  that  the  apprentice  to  the  child  can  gain  no 
settlement,  although  it  is  argued  that  the  apprentice  to  the 
motlier  can.    This  case  comes  directly  within  the  words  of  the 
enacting  clause  of  the  statute  of  Anne^  which  are,  ^^  the  appren- 
^^  tice  or  hired  servant  to  any  person,  who  did  come,  or  shall 
"  reside,  in  any  parish  by  means  or  license  of  such  certificate." 
When  this  woman  became  the  wife  of  the  certificated  man,  and 
part  of  his  family,  she  had  a  right  as  such  to  reside  there,  and 
was  there,  as  the  child  in  the  case  cited  was,  by  means  or  license 
of  the  certificate.  Itmay  be  said,  that  the  words  of  the  preamble 
state  the  case  of  persons  obtaining  and  bringing  such  certificates; 
the  answer  is,  that   the  words  of  the  enacting  clause  very 
wisely  extend  the  case  to  persons  coming  or  residing  in  the  parish 
by  means  or  license  of  the  certificate,  for  an  obvious  reason, 
that  it  might  extend   to  the  apprentices  and  servants  of  the 
children  of  certificated  persons  born  after  the  father  comes  into 
the  parish  ;  that  it  may  extend  to  the  case  of  an  apprentice  lo 
a  second  wife  not  named  in  the  certificate,  who  may  happen  to 
be  living  in  a  parish  in  J^ndon^  n  feme-sole  trader,  and  other 
cases  of  the  like  sort.     It  may  likewise  be  said,  that  at  the  time 
of  the  service  she  is  not  to  be  said  to  bf*  residing  by  means 
of  the  certificate,  because  lier  husband  was  dead:  but  she  is 
lo  be  considered  as  much  resident  there  by  means  of  the  certi- 

3  ficate 
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ficate  as  the  child  in  the  case  cited  was ;  she  was  part  of  her     1793. 
husband^s  family,  and  is  neither  to  be  removed  from  the  other 


part  of  it,  nor  to  be  distinguished  from  it.  From  these  sta-  J^auut^ 
tutes  the  principle  and  policy  of  the  law  is  this ;  to  enable  men  ^Jj^^'oiF 
who  can  get  a  livelihood  in  a  parish  to  which  they  do  not  Hamftoii. 
belong:,  and  cannot  get  one  in  that  to  which  they  do  belong, 
to  go  to  the  former.  The  law  obIio;es  the  former  parish  to 
receive  a  person  belons^^ing  to  the  latter  and  his  family,  if  he 
brin?  with  him  his  certificate  of  the  parish  to  which  he  belongs ; 
and  such  person  and  all  ]i!<$  family  shall  reside  in  the  parish  to 
which  the  certificate  i*<  given  till  they  are  chargeable ;  and  then 
and  not  before  can  they  be  removed.  In  return,  the  law  holds 
out  to  the  parish  receiving  the  person  and  his  family  with  the 
certiScate  an  indemnity,  that  neither  he  nor  any  part  of  his 
family  that  then  is,  or  thereafter  shall  be,  shall  bring  any 
burthen  upon  the  parish.  The  widow  at  the  time  of  his  death 
was  a  part  of  the  family,  and  so  continued  till  she  married 
a^in,  or  deserted  the  right  she  had  under  the  certificate.  And 
this  is  an  answer  to  a  question  put  at  the  bar,  Whether  if  she 
had  married  again,  her  husband  could  have  been  considered  as 
resident  under  the  certificate  ?  Certainly  not.  After  her  mar- 
riage she  takes  her  husband's  settlement ;  upon  a  second  mar- 
riage that  is  gone ;  and  she  has  her  second  husband's,  and  not 
the  first  husband's  settlement.  And  when  it  is  said  that  she 
resided  under  the  husband's  certificate  only  during  his  life,  I 
say  it  is  otherwise ;  she  is  resident  as  the  child  was  resident ; 
and  this  ha&  been  determined  to  be  a^  part  of  his  family,  and 
as  such  under  the  certificate  as  well  after  as  before  his  death. 
Considering  this  woman  as  part  of  her  husband's  family,  she 
came  into  the  parish^  or  was  resident  there,  by  means  or  license 
of  the  certificate:  the  apprenticeship  to  her  was,  therefore, 
within  the  words  of  the  l^Anne.  It  was  a  burthen  brought  by 
such  residence  in  the  parish,  to  which  the  certificate  was  given, 
and  against  which  upon  the  principle  of  all  the  acts  the  parish 
certifying  the  husband  to  belong  to  them  ought  to  indemnify 
the  parish  receiving  the  husband  atf  a  burthen  brought  upon  it 
by  his  wife ;  and,  therefore,  the  rule  to  set  aside  the  order  of 
Sessions  ought  to  be  made  absolute. 
Per  Curiam^  Order  of  Sessions  quashed  (a). 

(a)  Vide  R,  v.  ^Ifreton,  post,  7  vol.  All, 
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]f^^^^  MiLSTiAD  against  Coppard. 

The  Court  A  Rule  having  been  obtained,  calling  on  the  plaintiff  io 
aiideafeste-  JLjL  shew  cause  why  the  defendant  should  not  be  discharged 
aT^fh"  ^^^  of  custody,  and  why  the  testatum  capias  ad satisfaciendam 
A^J|»^»  should  not  be  set  aside,  there  having  been  no  original  capias  to 
witboat  aa    warrant  it. 

^^^  to  Conste  on  a  former  day  shewed  cause ;  insisting  that  the  ob- 

tii?7wiit   j^tion  might  be  cured  by  the  production  of  an  original  cafios 

hLlbcc*^       iirf  satisfaciendum;  Sweetapple  v.  Atterbury^  Barn,  til;  and 

brought,  if    Brand  v.  Mears^  ante^  3  vol.  388 ;  and  he  produced  such  a  writ. 

tu^^en-        Parkj  in  support  of  the  rule,  admitted 'that  the  Court  had  in 

bMo'Ster-    ^o™®  instances  permitted  the  plaintiff  to  procure  an  original 

oirt^Ktnrn-  ^^P^^  ^^^  ^^®  suiug  out  of  the  testatum,  but  contended  that  it 

ed  and  en.    could  Hot  be  doue  after  a  writ  of  error  had  been  broogfat, 

roll,  *"*    *  which  was  the  case  here :  and  that  in  Brand  v.  Mears  it  was 

understood  that  the  objection  could  not  be  cured  after  a  writ  of 

error  brought.     But  that  if  it  could  be  done  after  a  writ  of 

error  brought,  the  original  now  produced  was  not  returned  bv 

the  sheriff,  or  entered  on  the  roll. 

The  Court  said,  that  the  plaintiff  might  cure  the  objection 
even  after  a  writ  of  error  brought,  but  were  inclined  to  think 
that,  as  the  original  capias  in^this  case  was  not  returned  by  the 
sheriff^  or  entered  on  the  roll,  that  was  a  fatal  objection. 

Conste  then  suggested  that  the  roll  was  not  then  in  court,  but 
that,  if  another  day  were  given  to  the  plaintiff  to  bring  in  the 
roll,  the  original  would  appear  properly  entered  there.  Accord- 
ingly the  matter  stood  over  till  this  day,  when,  the  writ  appear- 
ing properly  entered  on  the  roll, 

The  rule  was  discharged. 


iSry  nS'  ^^^  ^^^^  against  The  Inhabitants  of  Chaddertok. 

flenduilrin  A  ^  indictment  against  the  defendants  for  not  repairing  a 
anindicu  xjL  road  having  been  removed  here  by  certiorari^  it  went 
not  repair-  down  for  trial  to  the  last  assizes,  when  the  defendants  were  ac< 
(Md^h  quitted  for  want  of  prosecution. 

u  remoted 

here  by  eertionml)  be  acquitted  for  want  of  prosccntioD,  this  Court  has  no  power  io  award  co^Jf 
the  defendants  on  the  ground  of  its  being  a  vexatious  prosecutioB  under  stat.  IS  Geo.  &  c  78.  «•  ^- 
but  the  application  mukt  be  made  to  the  judge  at  ^tii  iViMs. 

Wood 
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Wood  now  moved  for  a  rule  on  Pitford^  the  prosecutor  of  this     1793. 
indictment,  to  compel  him  to  pay  to  the  defendants  their  costs,  — — — 


on  the  ground  that  this  was  a  vexatious  pro^^ecution^  under  the  o^intT 
13  Geo.  3.  c.  78.  s.  65,  which  ^'  enables  the  Court  before  whom  j^^{j°of ' 
**  anj  indictment  is  tried,  for  not  repairino^  highways,  to  award  Cbaddbr- 
"  costs  to  the  person  indicted  to  be  paid  by  the  prosecutor,  if  it 
^  appear  to  the  said  court  that  such  prosecution  was  vexatious.'* 
He  produced  an  affidavit,  containing  the  grounds  of  bis  appli- 
cation ;  and  contended  that  as  the  indictment  had  been  removed 
here  by  certiorari^  and  there  had  been  no  prosecution  belpw, 
this  was  the  proper  court  to  award  costs.  And  he  mentioned 
a  case  before  Nares^J.  on  the  Oxford  circuit,  in  which  that 
learned  Judge  thinking  he  had  a  discretion  under  the  statute 
S&9fF.3.c.  11.  either  to  certify  or  not  that  the  trespass  was 
wilful,  did  not  certify  ;  but  that  afterwards  the  Court  of  Com- 
mon Pleas,  on  an  application  to  them,  held  that  the  statute  was 
compulsory.     Sed 

Per  Curiam. — The  statute  only  gives  the  Court,  "  before 
"  whom  the  indictment  is  tried,'*  power  to  award  costs.  An  ap- 
plication should,  therefore,  have  been  made  to  the  Judge  at  nisi 
prius^  who  might  have  awarded  cost^^  to  the  defendants :  but  we 
have  no  such  power.  In  the  ca<^  alluded  to,  although  the  Court 
above  thought  that  the  statute  of  fF.  3.  was  imperative  on  the 
Judge  at  nisi  prius  to  certify,  they  did  not  think  that  they  had 
any  authority  to  grant  the  certificate  themselves. 

Rule  refused  (a). 

r.  y  (a)  R.  y.  Th«  InkabUant$  of  Clifion^  pott.  6  vol.  344. 

'j  '^         s      /" 

Aj    «-e,c  Bennett  against  Mellor.  5'"''nt' 

rriHE  defendant  was  aa  innkeeper,  against  whom  the  plain-  ^f  «>  lon- 
X    tiff  brought  his  action  for  the  value  of  goods  stolen  out  fiuMPtotake 
of  the  inn.    At  the  trial  before  Bullery  J.  at  the  last  Lancaster  ^SSSTtm  a 
assizes,  it  appeared  that  the  plaintiff's  servant  had  taken  the  ^iSiVii 
goods  in  question  to  market  at  Manchester,  and  not  being  able  bouse  is  foU 
to  dispose  of  them  went  with  them  to  the  defendant's  inn,  and  itiifh^s 
I       asked  the  defendant's  wife  if  he  could  leave  the  goods  there  till  !^j!^^ 
}       the  week  following  [meaning  the  next  market  day]  ;  she  said  Sj^^n*^^ 
she  could  not  tell,  for  they  were  very  full  of  parcels.    The  "top « * 
plaintiff^B  servant  then  sat  down  in  the  inn,  had  some  li4uor,  Ihegoodi 
and  put  the  goods  on  the  floor  immediately  behind  him.    When  dariDg?ii 
liegotup,afler8ittingtberealittlewhile,thegoods  were  missing.  ^^  ^9. 
A  verdict  was  found  for  the  plaintiff;  and  in  reporting  this  906.] 
VoL.y.  T  case 
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1793.     case  upon  a  motion  for  a  new  trial,  Buller^  J.  observed  that  he 

:  was  of  opinion  that  if  the  defendant's  wife  had  accepted  the 

^a^a^    charge  of  the  goods  upon  the  special  request  made  to  her,  he 

Mjcllor.     should  have  considered  her  as  a  special  bailee,  and  not  answer- 

y  able  in  this  case,  having  been  guilty  of  no  actual  negligence ; 

••^^  „  V-o.^  Ij^I  jJj^^  ^^I  being  the  case,  he  considered  this  to  be  the  common 

^  iv  *:  .>':'^  case  of  goods  brought  into  an  inn  by  a  guest,  and  stolen  from 

thence,  in  which  case  the  innkeeper  was  liable  to  make  good 

the  loss. 

Walton  shewed  cause  against  a  rule  for  setting  aside  the  ver- 
dict. An  innkeeper  is  by  the  common  law  liable  to  answer  for 
all  goods  lodged  in  his  inn  by  his  guest.  42  Ed.  3.  1 K  a.  Calift'% 
case,  8  Co.  32. ;  and  in  the  latter  case  it  was  even  held  that  the 
innkeeper  cannot  discharge  himself  from  such  liability  by  alleg- 
ing that  he  left  the  goods  under  the  special  care  of  the  guest 
himself,  by  delivering  to  him  the  key  of  the  chamber  in  which 
they  were  locked.  Neither  is  this  protection  confined  to  the 
goods  of  persons  going  to  and  continuing  in  the  inn  as  guests; 
for  if  a  person  carry  a  horse  to  an  inn  and  there  leave  him,  the 
innkeeper  is  liable  to  make  good  any  loss.  York  v.  Grindsiotij 
Salk.  388.  2  Ld.  Rat/.  868.  It  appears  also  from  Cafye'scase 
that  it  is  not  necessary  to  prove  negligence  in  the  innkeeper  in 
order  to  charge  him  for  the  loss  of  the  goods  in  the  mn ;  but  he 
roust  discharge  himself  by  shewing  negligence  or  fraud  in  the 
guest.  Now  here  no  negligence  can  be  imputed  to  the  defend- 
ant, for  he  put  the  goods  close  behind  his  chair. 

Law  and  Toppings  contrA^  argued  for  a  new  trial  on  two 
gr6unds;  1st,  That  the  innkeeper  refused  to  take  charge  of 
these  goods,  for  which  the  plaintiff  might  have  had  his  remedy 
in  another  form  of  action,  but  could  not  recover  in  this,  whifdi 
charged  the  defendant  with  having  undertaken  the  care  of  them. 
But,  2dly,  tho  plaintiff  did  not  come  into  the  inn  as  a  guest ; 
he  came  there  for  the  special  purpose  of  desiring  that  the  land- 
lord would  take  charge  of  his  goods  until  the  next  market  day ; 
and  all  the  books  agree  that  where  goods  are  delivered  to  an 
innkeeper  for  a  difierent  purpose  than  to  take  charge  of  them 
as  of  the  goods  of  a  guest,  no  action  will  lie  for  any  implied 
negligence.  I  RoL  Abr.  3.  Action  sur  Case^  E.  1.  So  in  Dy- 
158.  fr.  If  a  guest  come  to  an  inn,  and  the  innkeeper  rcfiisc 
him  because  he  is  already  full  of  guests,  and  the  party  says^  he 
will  shift  for  himself  among  hts  guests,  and  bis  goods  are  A«re 
lost,  the  innkeeper  is  not  chai^geaUe.    Now  that  applies  rery 

strongly 
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strongly  to  the  circumstances  of  the  present  case ;  where  the     1793. 

plaintiff  was  informed  by  the  innkeeper  that  they  were  already  ' 

full  of  parcels,  and  conld  not  take  charge  of  his :  after  which  ^^T 
if  be  eboise  to  remain  there,  it  was  at  his  oWn  risk.  He  came  to  ""xor. 
ask  a  &Tour  as  a  neighbour  and  not  as  a  guest ;  and  then,  say  the 
hooks,  the  innkeeper  shall  not  he  charged  for  a  loss  of  goods. 
8  Co.  32.  1  Com.  Dig.  929,  And  in  another  pas^sage  in  Com. 
Dig.  229.  it  is  said  that  the  action  does  not  lie  "  if  the  goods  are 
"  lost  without  any  fiiult  of  the  innkeeper."  But  here  there  is 
even  evidence  of  negligence  in  theplaintiffhimself,  under  whose 
personal  care  they  still  continued  :  and  any  negligence  in  the 
guest  will  at  all  events  discharge  the  innkeeper. 

AsHRURST,  J.  (a) — It  does  not  appear  to  me  that  there  is 
any  ground  for  granting  a  new  trial.  If  it  had  appeared,  as  the 
defendant's  counsel  have  suggested,  that  these  goods  were  lost 
through  the  mere  negligence  of  the  plaintiff's  servant,  the  case 
might  have  deserved  greater  consideration :  but  nothing  of  that 
kind  appears  on  the  Judge^s  report.  According  to  the  report, 
the  case* was  simply  this ;  the  plaintiff's  servant  came  to  the  inn, 
and  desired  to  have  the  liberty  of  leaving  the  goods,  which  he 
conld  not  dispose  of  in  the  market,  until  the  next  week;  that 
proposal  was  rejected ;  then  he  sat  down  in  the  inn  as  a  guest, 
with  the  goods  behind  him,  and  during  that  time  the  goods  were 
taken  away.  But,  although  his  request  was  not  complied  with, 
he  fras  entitled  to  protection  for  his  goods  during  the  time  he 
continued  in  the  inn  as  a  guest. 

BuLLER,  J. — Although  the  defendant  refused  to  take  charge 
of  the  goods  until  the  next  week,  the  circumstances  of  this  case 
distinguish  it  from  that  cited,  where  the  innkeeper  said  his  house 
^as  fullvand  refused  to  take  in  the  guest :  that,  if  true,  is  a  good 
excnse ;  and  if  ialse,  the  innkeeper  is  liable  to  an  action  for  re*' 
fusing  to  take  in  the  guest.  But  herd  the  request  was  rfierely 
to  take  care  of  the  plaintiff's  goods  Until  the  next  Week :  if  the 
defendant  had  taken  the  goods  upon  that  request,  he  could  only 
have  been  liable  as  a  bailee :  but  that  proposal  was  not  accepted, 
and  then  this  case  stands  on  general  grounds.  It  is  clear  that 
the  goods  need  not  be  in  the  special  keeping  of  the  innkeeper 
in  order  to  mak^  him  liable :  if  (hey  be  in  the  inn,  that  is  su& 
ficient  to  charge  bim.  In  Caly^%  case  it  is  said,  ^^  Although 
^^  the  gneat  doth  not  deliver  his  goods  to  the  innholder  to  keep^ 
"  noiratquaiflfts  him  with  them,  yet  if  they  be  carried  away  or 
(0)  LorA  timiitfk  WW  cone  to  OuiUAa/l  before  UUi  cafe  was  called  oo. 

T  8  **  Stolen, 
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Bnrvrrr 


^^  stolen,  the  innkeeper  shall  be  charged ;  and  therewith  agrees 
<<  Is  Ed.  3.  1 1.  a:'  There  it  is  said,  that  on  the  words  of  the 
writ  the  innkeeper  is  answerable  for  every  thing  in  his  inn, 
but  not  for  a  horse,  which  the  owner  orders  to  be  put  out  to 
pasturfe.  One  of  the  passages  cited  from  Com.  l>/g-.  cannot  be 
supported  if  taken  in  a  general  sense;  for  all  the  authorities 
agree  that  it  is  not  necessary  to  prove  negligence  in  the  ion- 
keeper. 

Grose,  J.^-^Cafye^s  case,  which  is  a  good  comment  on  the 
writ  which  gives  this  action^  decides  this  present  case.  Accord- 
ing to  that,  if  a  man  go  into  an  inn  and  is  accepted  there  as  a 
guest,  the  innkeeper  is  bound  to  take  care  of  the  goods  of  the 
guest :  and  so  says  the  case  in  Dj/er,  If  indeed  the  innkeeper 
had  refused  to  take  in  the  plaintiff^s  servant  as  a  guest,  and  be 
had  notwithstanding  gone  into  the  inn,  the  plaintiff  could  not 
have  charged  the  defendant  with  the  loss  of  his  goods :  in  such 
a  case  the  innkeeper  refuses  at  his  peril,  and  if  it  be  without 
reason,  an  action  lies  for  the  refusal :  but  in  this  case  there  was 
no  refusal  of  the  person  ;  the  defendant  merely  refused  to  take 
care  of  the  goods  until  the  next  week.  And  when  the  plaintiCTs 
servant  was  sitting  iii  the  inn,  with  the  consent  of  the  inn« 
keeper,  (for  the  latter  did  not  object  to  receive  him,)  he  was  in 
the  same  situation  as  any  other  guest,  and  entitled  to  the  same 
protection  for  his  goods. 

Rule  discharged. 


lfayl5th. 

A  warfar- 

in^maii. 

8enriii|r  the 

oiBoeof 

headlM>- 

roQfrh,  is 

not  thereby 

exempted 

fTombein; 

inprcflKd. 


Ex  parte  J.  Fox. 

OfHEPHERD  obtained  a  rule  to  shew  cause  on  a  former 
a3  day  why  Fox  should  not  be  brought  up  by  habeas  cofjmSyin 
order  that  he  might  be  discharged  out  of  custody  of  a  press-gan^* 
on- an  affidavit  stating  that  he  was  headborough  of  the  place  in 
which  he  was  resident  at  the  time  of  his  being  impressed. 

Broderick  now  shewed  cause,  contending  that  this  was  no 
cause  of  exemption  %r  a  sea-faring  man,  as  this  person  was 
sworn  to  be.  If  this  were  admitted  as  a  sufficient  excuse,  the 
same  plea  would  be  urged  in  a  variety  of  instances  wh^re  per- 
sons had  civil  duties  cast  upon  them ;  and  it  would  become 
very  difficult  to  draw  the  line.  The  Legislature  having  in 
certain  instances,  of  which  this  was  not  one,  declared  that  par- 
ticular persons  in  the  sea-faring  line  should  not  be  impressed, 

the 
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the  Court  ougbt  not  to  extend  the  exemption  further  than  the      1793. 
L/egiA^iure  have  thought  proper  to  do.  ■ 

Shepherd^  in  support  of  the  rule,  said  that  the  case  of  this  j^l^f 
party  was  very  diflerent  from  such  as  voluntarily  took  upon  them- 
selves the  execution  of  any  civil  duty  ;  here  an  office  of  con- 
siderable importance  to  the  pplice  of  the  country  was  imposed 
upon  him  by  law,  which  he  was  bound  to  execute,  and  punish- 
able if  he  did  not.  He  admitted  that  he  had  not  found  any 
case  upon  the  subject ;  but  contended  that  the  argument  was 
well  founded  on  principles  of  policy  and  justice.  The  law  could 
not  compel  a  man  to  exercise  two  incompatible  functions  at  the 
same  time ;  and  as  it  was  clear  that  he  had  no  legal  excuse  for 
not  taking  upon  him  the  office  of  headborough  at  the  time  when 
he  was  chosen  to  that  office,  but  was  compellable  so  to  do,  it 
followed  that  he  could  not  be  also  compellable  to  serve  in  ano- 
ther incompatible  employment. 

Liord  Ken  YON,  Ch.  J. — The  right  of  pressing  is  founded  on 
the  common  law,  and  extends  to  all  persons  exercising  similar 
employments  with  the  defendants.  Any  exemptions,  therefore, 
which  such  persons  may  claim  must  depend  upon  the  positive 
provisions  of  statutes.  Now  those  only  extend  to  apprentices 
under  certain  circumstances:  but  no  provision  is  made  for  any 
such  exemption  as  is  now  set  up  ;  and  unless  any  such  can  be 
fihewn,  or  some  case  cited  wherein  it  has  been  heretofore  al- 
lowed, we  cannot  admit  of  it  in  the  present  instance. 

BuLLER,  J. — I  believe  the  only  excepted  case  in  the  books, 

which  does  not  rest  on  the  statute  law,  is  that  of  a  ferryman, 

who  it  is  said  iy  one  old  case  is  exempted  from  being  impressed. 

I^er  Curiam y  Rule  discharged. 


Hodgson  azainst  Nugent.  Mondav, 

*  May  ISth. 

JUDGMENT  having  been  obtained  on  a  scire  facias  against  ^  copioyit 

the  bail,  the  fjuestion  brought  before  the  Court  was,  Whe-  ripni.  wub- 

ther  or  not  a  cognovity  by  the  principal,  without  notice  to  the  to  th^eliau, 

bail,  discharged  the  bail.  ^^^^^ 

The  Court  thought  that  the  bail  were  not  discharged,  and  f^J^^^^^ 

refused  to  grant  a  rule  to  enter  an  exoncretur  on  the  bail-piece.  lb9  i-  Eait 

Rule  refused,  gig.]^^""'" 


Lowes  moved  for  the  rule  ;  and 
Walton  opposed  it  in  the  first  instance! 
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jS^^tJi.  The  King  against  Moses  Soper. 

tw^fi^CT*  A  ^'^''^  ^f  ^'^''^^  years  of  age  being  brought  ap  at  tke  in- 
ofabastard  JLjL  staoce  of  her  mother,  on  an  habeas  corpus^  by  theputa* 
^ossesioQ  tive  father,  on  whom  an  order  of  filiation  had  been  made,  and 
her^motheiT  ^^^  ^^^  obtained  the  possession  of  the  child  by  fraud, 
igr  frand^  Burrough  objected  to  the  child  being  restored  to  tte 
wiu  order  mother,  on  the  ground  that,  as  the  child  had  been  d- 
rntored  to  judged  to  be  the  child  of  Sopevy  he  had  a  right  to  the  cusUj 
g^'^flofher.    But 

i«*S^E«i      Lord  Ken  YON,  Ch.  J.  (stopping  Garraw  and  Damficff 
mATaunt.  co7itrd)j  Said  that  the  putative  fiither  had  no  right  tothecus- 
'^  tody  of  the  child ;  and  she  was  accordingly  restored  to  the 

mother. 


THE  END   OF   EASTER  TERN. 
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1793. 


ARGUED  AND  DETERMINED 


IK   THE 


Court  of  KING'S  BENCH, 


IN 


Trinity   Term^ 

In  the  Thirty-third  Year  of  the  Reign  of  George  IIL 

The  King  against  The  Justices  of  Glamoaganshire.        jj^ut 

ON  a  rule  for  a  certiorari  to  remove  t;ertain  orders  of  the  The  six 
justices  at  the  Sessions,  touching  the  repairing  and  re-  required  by 
boildiiigpf  a  county  bridge,  the  following  facts  were  disclosed  ^^'Jls. 
by  affidavits :  The  old  bridge  was  presented  as  being  in  a  ruinous  ^^^|}^^^^ 
state,  at  the  Easter  Sessions  in  April  1792 ;  when  the  Sessions  ap«  for  a  certio- 
pointed  a  committee  of  twelve  magistrates  to  inspect  the  state  of  m^e  pro- 
the  bridge,  empowering  them  to  make  any  contract  either  for  the  fSuceTof  ^ 
repairing  the  old,  or  rebuilding  a  new  bridge,  as  they  should  judge  ^^  P^* 
most  proper,  and  directing  that  an  agreement  for  either  of  those  gWenbefbre 
purposes  should  be  reduced  to  writing  and  executed  by  the  clerk  motioiffor^ 
ofthepeaceonbchalfof  the  county  and  the  contractor.  In  June  J^lfse^^hy^ 
1792,  the  committee  having  exaniined  several  plans,  adoptedone  ^^^h  ceww- 
proposed  by  Parry  for  rebuilding;  and  on  the  9th  of  July^  at  not  be 
another  meeting  of  the  committee,  tbey  directed  the  clerk  of  the  Jurt?ccsat 
peiice  to  prepare  a  contract  with  Pairy  for  execution  and  to  re-  J^n^^d  a**' 

commtttee  of  twelve  magistrate  to  inspect  the  state  of  a  county  bridi^e,  and  to  make  any  new  eon- 
tract  for  repairing  or  rebaildiny;  to  be  executed  by  the  clerk  of  the  peace  on  behalf  of  the  county  ; 
afterwards  tbey  made  an  order  adoptinr  a  contract  for  rebuild  in|;  proposed  by  the  committee  and 
dt]«cted  to  be  prepared  by  the  clerk  of  the  peace,  which  contract  having  afterwards  been  executpd 
by  the  clerk,  tne  justices  at  a  9ub9equent  sessions,  confirmed  all  the  resolutions  of  the  committee 
axul  ordered  the  clerk  to  perform  their  directions  in  respect  to  the  contract ;  the  acts  of  the  committee 
to  coM&fmed  are  the  acte  af  the  Sessions,  and  the  authority  nvoo  to  the  committee  and  exercised 
by  them  is  not  such  a  delegation  of  power  by  the  Session;  as  Df^ill  invalidate  (heir  ordeni.  [  1  East  ^S.} 
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^i^mm^^       brought  the  transaction  within  the  very  words  of     1793. 
-1^^^^^^     Rut  this,  being  in  substance  the  same,  and  a  fair  — — 
:  ^a^^_  inaction,  could  not  be  avoided  by  the  act  which    ^J^^ 

Tided  to  protect  necessitous  persons  from  fraudu-   ^^  ^^^ 
'!is.     In  answer  to  the  other  objection,  they  con- 
"ne  of  the  twenty  days  was  to  be  reckoned  exclu- 
other  inclusive,  according  to  the  general  mode  of 
'lie ;  in  which  way  of  considering  it  this  was  re- 
n  the  time,  the  annuity  having  been  granted  on  the 
lied  on  the  86th  of  June.     In  Pagh  v.  The  Duke 
the  Court  held  that  the  words  ^^from  the  day  of  the 
to  be  reckoned  exclusive  or  inclusive  as  would 
^  the  deed  of  the  parties.    And  xn^^Imt.  674.  con- 
rolment  of  bargains  and  sales,  which  is  required 
.  16.  to  be  within  six  months  next  after  the  date, 
•at  the  day  of  the  date  itself  was  to  be  taken  ex- 
it is  there  said  that  ^^  after  the  date,"  and  "  after 
(he  date,"  is  all  one. 

tind  Bower,  contrd.     Ist,  It  is  no  answer  to  say  that 

!on  was  a  fiiir  one;  for  the  act  directed  that  the 

1  of  an  annuity  should  be  in  money  only,  in  order 

1  intricacy  or  question  concerning  the  fairness  or 

the  transaction ;  that  it  might  appear  manifestly 

whether  the  transaction  were  fair,  and  what  the 

.  was.     Now  it  does  not  expressly  appear  upon  the  - 

transaction  what  the  real  consideration  was ;  but  it 

to  develope  the  previous  acts  of  these  and^  other 

••n  whence  it  can  only  be  inferred  that  the  transac- 

r,  and  that  a  bond  fide  consideration  was  paid  by  « 

But  still  it  is  necessary  that  the  whole  of  the 

n  should  be  paid  in  money  to  the  grantor,  which  was 

here ;   for  in  fact  the  grantor  only  received  585/. 

.eration  of  an  annuity,  which  was  valued  at  640/., 

%  sum  being  in  the  pocket  of  Winile.    But  the 

•nly  be  satisfied  by  the  whole  consideration  being 

y  immediately  from  the  grantee  to  the  grantor : 

ine  be  departed  from  in  any  instance,  it  will 

3  those  frauds  which  it  was  the  purpose  of  the 

~-»       Sdly,  As  to  the  time ;  the  distinction  has  been 

^    the  words,  ^^  from  the  day  of  the  date,"  and 

^,   'Cution"  of  the  thing  itself.    Where  the  time 
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1799.      te  contract ;  and  another,  that  they  should  be  publicly  made ; 

■  which  advantages  conld  not  be  obtained  by  the  node  pursued 

^J^""    in  this  instance.     But,  2dly,  even  if  this  contract  had  been 

ThT^jMtien  made  at  the  Sessions,  by  altering  the  situation  of  the  bridge,  tbe 

Glavok-     road  leading  to  it  was  necessarily  altered,  which  the  justices  io 

Sessions  had  no  power  to  do.     R.  v.  The  InhabiUmts  of  WiUi^ 

6  Mod,  307.     The  justices  at  the  Sessions  have  no  power  to 

alter  a  road :  it  can  only  be  done  by  act  of  parliament ;  by  a 

writ  ad  qnod  damnum  ;  or  by  an  order  of  justices  out  of  Sessions, 

in  which  last  case  the  parties  grieved  have  an  appeal  to  the 

Sessions,  but  of  which  they  must  necessarily  be  deprived,  if  tlie 

order  he  made  at  the  Sessions,  since  there  cannot  be  an  appeal 

to  the  same  Court. 

Lord  Ken  YON,  Ch.  J. — The  formal  objection,  to  the  want  of 
notice,  must  prevail  in  this  case.  The  act  of  parliament  posi- 
tively  requires  six  days'  notice  to  be  given ;  and  it  is  tbe  usual 
practice  to  give  that  notice.  Nor  is  notice  of  the  rule  to  shew 
eaiise  sufficient,  becaose  that  was  granted  on  improper  grounds: 
had  tbe  want  of  notice  been  disclosed  when  the  rule  was  applied 
for,  the  Court  would  not  have  given  even  a  mle  to  shew  cause. 
But  even  if  sufficient  notice  had  been  given,  I  do  not  think  we 
ought  to  grant  a  certiorari  to  remove  these  proceecUngs,  siace 
it  appears  that  the  justices  were  warranted  in  what  they  did. 
With  regard  to  the  appointing  of  tbe  committee,  it  was  proper 
that  the  inibnnatien  should  be  aeqaired  out  of  the  Sessions; 
and  the  act  of  the  oonunittee  waa  afterwards  ooafirnied  by  tbe 
Sessicms;  so  that  it  was  the  act  irf"  the  SeasioHs.  And  although 
the  county  could  not  be  distrained  for  the  expence  of  buildiog 
a  new  bridge,  there  was  no  objection  to  the  rebuilding  of  this, 
which  was  in  lieu  of  the  old  one. 

AsHHURST,  J. — ^Notice,  should  have  been  given  to  the  justices 
before  tbe  first  application  to  this,  Court. 

BuLUfiB,  J. — It  seems  to  me  that  the  Sessions  did  not  intend 
to  delegate  their  power  of  contracting,  and  that  the  justices  em- 
powered to  act  did  not  iinderstand  that  such  a  power  was  dele- 
gated to  theoi.  For  the  contract  was  made,  not  by  the  com- 
mittee, but  by  the  clerk  of  the  peace  on  behalf  of  the  eouatv. 
By  the  first  order  of  the  Sessions  the  committee  were  appointed 
ta  examine  the  then  state  of  the  old  bridge,  and  by  the  same 
order  the  clerk  of  the  peace,  who  is  the  oficer  of  the  county, 
was  directed  to  execute  the  contract  for  the  county.  And  after 
the  committee  had  reported  to  the  Sessions  that  they  were  in 
treaty  with  Parry  for  the  rebuilding  of  the  bridge^  the  Sessions 

ordered 
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ordered  tiie  contract  to  be  made  by  the  clerk  of  the  peace.     179S. 
This  therefore  was  a  contract  under  the  authority  of  the  court 


CAirSBIRE. 


of  Sessions,  and  it  iras  con^rmed  by  the  following  Sessioos.     t^qini^ 
Ab  to  the  power  of  the  juHtices  to  change  the  road,  by  changing  i^Jtutices 
tke  local  situation  of  the  bridge;  there  certainly  are  old  cases    Flavor- 
against  it ;  and  they  were  properly  decided ;  because  previous  to 
the  Stat.  14  Geo.  S.  (a)  the  justices  at  the  Sessions  had  no  power 
to  change  the  situation  of  the  bridges :  but  that  act  of  parliament 
iBipliedlj  gives  them  that  power,  for  it  enables  them  to  pur- 
chase land  adjoining  any  county  bridge  ^^  for  the  more  commo* 
dious  enLargiQg  or  convenient  rebuilding  the  sgme."    This 
therefiNre  impliedlj  gives  them  the  power  of  alterin|^  the  posi- 
tion of  the  bridge  to  suit  the  convenience  of  the  public.    This 
is  an  answer  to  the  justice  of  the  case ;  and  I  think  also  that  the 
objection  to  the  writ  for  the  want  of  notice  is  well  fimnded. 
The  notice  should  have  been  given  to  the  magistrates  previous 
to  the  application  for  the  rule  to  shew  cause. 
Gaose,  J.  declared  himself  of  the  same  opinion* 

Rule  discharged. 

(«)  14  Geo.  f .  c.  3f.    See  alio  M.  ▼.  InhabUanh  afEtux^  on/c,  4  vol.  59|. 


Ex  parte  Fallon  and  Wife. 

JTime  lit.' 

TTPON  a  rule  to  shew  cause  why  a  warrant  of  attorney  to  where  the 
\J  confessjudgment,an4anindenturedatedthe6tb  Jff^lTgi,  ^^^fSJ^ 
for  securing  an  annuity  of  80/.  to  B.  Pigman  from  L.  Fallan  ^^^^ 
and  Frances  his  wife  should  not  be  set  aside,  the  transaction  ap-  memoriaito 
peared  to  be  this :  Frances^  the  wife,  being  entitled  to  an  an-  i&t  of' 
Duity  for  life  of  800/.  previous  to  her  marriage  with  L.  Fallon^  jJw^n'^ 
assigned  the  same  in  trust  as  to  600/.  per  annum^  for  her  sepa-  °2J,^*Jj? 
rate  use,  and  as  to  the  remaining  300/.  p€r  annum  to  the  use  aecnuiton 
of  her  husband,  during  their  joint  lives,  remainder  to  herself.  !lndtiie^' 
In  Ji/wc  1787,  L.  Fallon  for  the  sum  of  480/.  granted  an  an-  °^/"*^„ 
Duity  of  80/.  to  John  Winth  during  the  joint  lives  of  himself  P^j^JJ* 
and  his  wife,  and  charged  the  same  on  the  first  mentione(|  an*  tiie  desire  of 
nuity  to  him  of  300/.     Fallon  being  again  distressed,  he  and  to^j^ther* 
his  wife  applied  to  WinJtle  to  purchase  another  annuity  of  80/.  ^^^^ 
during  the  life  of  the  wife  only,  on  condition  that  Wintle  would  ny'J'*'"'^. 

ed  by  them. 


^ive 
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1795.     give  up  tbe  former  annuity  of  80/.    This  was  refused  by  WbuUf 

' who  was  also  unwilling,  for  some  time,  to  permit  Falhn  to  re- 

^J^^    purchase  the  annuity  of  80/.  already  granted.     However  fVinik 
and  Wife.    ^^  lastconsented  to  part  with  that  annuity :  but  as  he  still  refused 
to  take  the  second,  application  was  made  to  Pigman  on  behalf 
of  Fallon  and  his  wife  to  take  up  the  first  annuity  of  SO/,  from 
«  Wintle^  and  to  purchase  in  lieu  thereof  the  annuity  of  80/.  in 

question.  Winlle  refused  to  take  less  than  535/. ;  whereupon 
Pigman  paid  that  sum  to  him  for  tbe  assignment  of  the  former 
annuity :  and  as  it  was  agreed  that  Pigman  should  pay  to  fd* 
Ion  and  bis  wife  640/.  for  the  annuity  in  question,  dependant  on 
Mrs.  Falton'si  life  only,  the  former  annuity  which  had  been  so 
assigned  from  Wintle  to  Pigman  was  agreed  to  be  assigned  trom 
tbe  latter  to  Fallon  as  for'  535/.  tbe  purchase-money,  and  to  be 
taken  as  part  of  the  consideration  of  640/.  and  the  remaining 
105/.  was  paid  to  Fallon  and  his  wife  in  money.  This  annuity 
was  granted  on  the6tb  of  June  \  and  the  memorial  of  it,  enrolled 
as  required  by  the  annuity  act  {a)  on  the  26th  of  tbe  same  roontb, 
stated  accurately  all  the  above  transactions;  and  stated  the  pre- 
sent annuity  of  80/.  to  be  granted  in  consideration  of  the  assign- 
ment  made  by  Pigman  of  the  former  annuity,  and  also  in  con« 
sideration  of  105/.  paid  by  Pigman  to  Fallon  and  his  wife. 

Tbe  rule  for  setting  aside  the  warrant  of  attorney  and  deed 
was  obtained  on  two  grounds ;  1st,  that  the  whole  consideration 
was  not  in  money,  as  required  by  the  17  Geo.  3.  c.  26.  i.  S. 
2dly,  that  the  annuity  was  not  enrolled  within  tbe  time  pre- 
scribed by  the  first  section  of  tbe  act. 

Erskine  and  Shepherd,  who  now  shewed  cause,  in  answer  to 
the  first  objection,  said  that  the  assignment  of  one  annuity  wasa 
good  consideration  for  the  granting  of  another,  if  the  transac- 
tion were  bondfde  {h) :  but  that  that  question  did  not  necessa- 
rily arise  here,  as  Pigman  had  actually  paid  the  whole  consider- 
ation in  money  for  this  last  annuity,  535/.  part  of  it  to  Wintk 
at  the  express  request  of  the  Fallons,  and  the  remaining  105/. 
to  the  Fallons  themselves.  Tbe  535/.  therefore  being  paid  to 
their  use,  it  was  tbe  same  thing  as  if  the  Fallons  bad  first  paid 
that  sum  to  Pigman  for  tbe  first  annuity,  which  be  bad  before 
purchased,  and  then  he  had  paid  the  same,  with  the  far- 
ther sun  of  105/.  to  them  for  the  annuity  in  question ;  which 

(m)  17  0«.  9.  c  96. 

H)  Vide  Ckupigi^  ?.  fraiammy  mU^  4  ▼ol.  790.  and  Symmmu  ▼.  Martimv,  nSt, 
199. 

would 
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woald  have  brought  the  transaction  within  the  very  words  of     1793* 
the  statute.     But  this,  being  in  substance  the  same,  and  a  fair  ■  - 

ioif({  ^e  transaction,  could  not  be  avoided  by  the  act  which  f1£^' 
was  only  intended  to  protect  necessitous  persons  from  fraudu-  ^^  ^^^ 
lent  impositions.  In  answer  to  the  other  objection,  they  con- 
tended that  one  of  the  twenty  days  was  to  be  reckoned  exclu- 
sive, and  the  other  inclusive,  according  to  the  general  mode  of 
computing  time ;  in  which  way  of  considering  it  this  was  re- 
gistered within  the  time,  the  annuity  having  been  granted  on  the 
6th,  and  enrolled  on  the  96th  of  June,  In  Pugh  v.  The  Duke 
of  Leeds  (a),  the  Court  held  that  the  words  ^^from  the  day  of  the 
^^  date"  were  to  be  reckoned  exclusive  or  inclusive  as  would 
best  effectuate  the  deed  of  the  parties.  And  in  li^  Inst.  674.  con- 
cerning the  enrolment  of  bargains  and  sales,  which  is  required 
by  S7  H.  8.  c.  16.  to  be  within  six  months  next  after  the  date, 
it  was  held  that  the  day  of  the  date  itself  was  to  be  taken  ex- 
clusive: and  it  is  there  said  that  ^^  after  the  date,"  and  <<  after 
^  the  day  of  the  date,"  is  all  one. 

Bearcrofi  and  Bower ^  contrd,  1st,  It  is  no  answer  to  say  that 
this  transaction  was  a  fair  one ;  for  the  act  directed  that  the 
consideration  of  an  annuity  should  be  in  money  only,  in  order 
to  exclude  all  intricacy  or  question  concerning  the  fairness  or 
nn&iroess  of  the  transaction ;  that  it  might  appear  manifestly 
at  first  Bight  whether  the  transaction  were  fair,  and  what  the 
consideration  was.  Now  it  does  not  expressly  appear  upon  the 
bee  of  this  transaction  what  the  real  consideration  was ;  but  it 
is  necessary  to  develope  the  previous  acts  of  these  and.  other 
parlies,  from  whence  it  can  only  be  inferred  that  the  transac- 
tion was  fair,  and  that  a  bond  Jide  consideration  was  paid  by  ^ 
the  grantee.  But  still  it  is  necessary  that  the  whole  of  the 
consideration  should  be  paid  in  money  io  the  grantor,  which  was 
not  the  case  here ;  for  in  fact  the  grantor  only  received  585/* 
as  the  consideration  of  an  annuity,  which  was  valued  at  640/., 
the  remaining  sum  being  in  the  pocket  of  Wintle.  But  the 
ttatute  can  only  be  satisfied  by  the  whole  oonsideration  being 
paid  in  money  immediately  from  the  grantee  to  the  grantor : 
and  if  that  line  be  departed  from  in  any  instance,  it  will 
open  a  door  to  those  frauds  which  it  was  the  purpose  of  the 
act  to  prevent.  Sdly,  As  to  the  time ;  the  distinction  has  been 
taken  between  the  words,  ^^  from  the  day  of  the  date,"  and 
^^  from  the  execution"  of  the  thing  itself.    Where  the  time 

(0)  C«^p.714. 

is 
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17d3.     18  computed  from  the  day  of  tbe  date,  that  excludes  tkrt  daj, 

.  but  where  it  »  reckoned  from  the  execution  of  any  act,  then 

^VjkVLos  the  day  on  which  it  ia  executed  is  counted  as  one ;  otkenrise 
^Dd  Wife.  ji,g  remainder  of  that  day  would  be  lost  in  the  computation, 
and  there  can  be  no  fraction  of  a  day.  This  distinction  was 
fully  recognized  in  the  cases  cited  by  Lord  Mansfield  in  Pugk 
T.  The  Duke  of  Leeds^  and  in  a  later  case  of  Castle  v.  Bur^j 
ante,  3  vol.  623. 

Lord  Kentok,  Ch.  J. — It  is  not  necessary  to  determine  now 
whether  an  assignment  of  one  annuity  h  a  sufficient  considera* 
tion  fbr  tbe  grant  of  another  within  the  annuity  act ;  for  here 
the  first  annuity  was  purchased  by  Pigman  at  the  special  instance 
of  the  grantor  of  the  second,  and  as  her  agent ;  and  therefore 
the  money  paid  for  it  may  be  fairly  said  to  haVe  been  paid  ex- 
pressly for  tier  use.    The  great  mischief  intended  to  be  pro? ided 
against  by  the  Legislature  in  this  act  was  the  fraud  and  cirenm- 
vention  of  those,  who  took  advantage  of  the  necessities  of  dis- 
tressed persons,  desirous  of  taking  up  money  upon  annuities,  by 
putting  off  goods  upon  the  latter  at  their  own  price,  instead  or 
money,  which  goods  they  were  afterwards  to  dispose  of  at  a 
considerable  loss.  For  (his  reason  tbe  Legislature  required  that 
the  consideration  should  be  in  money,  and  not  in  goods.    B«t 
it  is  not  necessary,  nor  was  it  ever  intended,  that  the  money 
should  be  actually  told  down  at  the  time  of  the  grant.    If  it  he 
a  bond  fide  transaction,  and  tbe  money  be  really  paid  to  the 
grantor  or  to  his  use,  it  satisfies  the  words  and  meaning  of  the 
act.   Now  that  was  the  case  here.    The  grantee  paid  tf  valuable 
consideration  ibr  this  annuity,  which  the  grantor  received, 
though  not  immediately  from  him;  yet  it  was  paid  on  the 
grantor's  account.    I  am  not  indeed  prepared  to  say  that  any 
annuity,  however  obtained,  or  fbr  whatever  sum,  is  a  suflicient 
consideration  within  this  act  for  the  gfant  of  another  aminity ; 
but  At  any  rate  this  was  purchased  in  the  Way  of  agency  by  the 
request  and  ibr  the  use  of  the  grantor.    Nor  can  any  doubt  be 
entertained  upon  the  second  objection.    It  would  be  straining 
the  words  to  construe  the  twenty  days  all  inclusively.    Suppose 
the  direction  of  the  act  had  been  to  enrol  the  memorial  Wi  Aitt 
one  day  after  the  granting  of  the  annuity,  couJd  it  be  pretend^ 
that  that  mrant  the  same  as  if  it  were  said,  that  it  should  be 
done  on  the  same  day  on  which  the  act  was  done  ?    If  not,  nei- 
ther can  it  be  construed  inclusively,  where  a  greater  number  of 
days  is  allowed. 


IN 
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AsHHiTEST,  J.  concurred.  179S* 

But.ler;  J.— The  annuity  act  intended  to  prohibit  the  pur-  

chase  of  annuities  for  good»  belonging  to  the  grantee,  by  the  faSw 
sale  of  which  at  a  price  stipulated  by  himself  the  grantee  gained  *"*  ^*^- 
an  anreasonaUe  and  fraudulent  proit  out  of  the  consideration 
which  was  pretended  to  be  advanced.  And  therefore  it  is  e%^ 
pressly  required  that  the  consideration  shall  be  in  money,  and 
not  in  goods.  Bot  that  cannot  affect  this  transaction ;  for  here 
the  purchaser  of  the  second  annuity  cannot  be  said  to  ha?eever 
been  in  possession  of  the  first  on  his  own  account ;  for  be  re« 
deemed  it  at  the  express  requisition  of  the  grantor  and  on  her 
account;  and  must  therefore  betaken  to  have  expended  m 
roach  money  for  her  use,  which  is  the  same  as  if  he  had  paid  it 
to  her.  And  then  this  cannot  be  distinguished  from  the  ease 
of  a  debt  for  so  much  money  actually  borrowed  of  the  grantee 
by  the  grdntor.  As  to  the  second  objection ;  the  authority  of 
2  InsL  674.  is  decisive  against  it.  Both  cases  relate  to  convey- 
ances; and  they  would  both  be  subject  to  the  same  inconve- 
nience if  the  days  were  to  be  reckoned  inclusively,  namely,  the 
rights  of  the  parties  wouM  be  divested ;  and  wherever  a  right  is 
to  be  divesied,  the  time  must  be  extended  in  order  to  support 
the  transaction  of  the  parties.  Now  here  if  we  were  to  decide 
that  the  enrolment  was  not  within  the  time  allowed,  it  wotrld 
divest  the  right  of  the  grantee.  The  principle  established  in  the 
case  otJPttgh  r.  The  Duke  of  Leeds  was,  that  the  time  should 
be  taken  exclusive  or  inclusive  as  would  best  eflfettuate  the  act 
intended  ta  be  done  by  the  parties. 

GaosB,  J — The  object  of  the  act  was  to  prevent  the  pay- 
ment in  goods  instead  of  money ;  btrt  I  consider  fhe  ^40/.  as 
really  paid  io  the  FaRons.  And  on  the  other  ground  I  perfectly 
agree  with  what  has  been  said  by  my  brothers. 

Ride  disdiarged'  (aj. 

(«)  Vide  Wmgkmm  t.  Mt«,  jpoirf.  47%.    W§Hi  t.  MUkerd^  p.  590.  «i<f  Kt^  V. 


Pbilfott  aeainsi  Cordkn.  Tue$day, 

T  June  4tb. 

J  an  action  of  assumpsit  againsC  the  defendant,  as  accepter  ^    ^^ 
ef  two  bills  of  exchange,  and  for  the  hire  of  certain  carriages  aninst 
the  defendant  pleaded  the  general  issue;  and  also  that  be  bectfroe  cood  com- 
a  bankrupt  on  the  4th  of  ^/irt7  1787;  and  that  the  plaintirs  "Si^^i^J^l 
caase  of  action  aeeraed  before  that  time.    Upon*  the  trial  a-  ^J^^Jna 

*bo  haa  not  paid  \Ss*  in  the  poand^  Is  liable  to-  an  action  by  antl  of  his  creditofiy  dbtwithstandiiig 
^  have  signed  his  certificate  ihy5Q9Q.%p.  30.  s .  9.    iSEsp.  JS$.  7  Batt.  M.  16  Ik.  82^.] 

verdict 
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1793.     verdict  was  found  for  the  plaintiff,  damages  93/.,  subject  to  the 

— opinion  of  this  Court  upon  the/oUowing  case : 

agabui  The  bills  of  exchange  in  question  were  accepted  by  the  de- 
CoKDBir.  feujant ;  and  the  sum  of  17/.  lis.  6d.  was  also  due  for  the  hire 
of  carts.  The  defendant  bad  been  a  bankrupt  in  the  year  1783 ; 
and  paid  a  dividend  of  1^ .  9d.  in  the  pound  under  that  com- 
mission, and  obtained  bis  certificate :  but  the  present  phiotiff 
was  not  a  creditor  under  that  commission.  After  the  plaiotiPB 
debt  accrued,  the  defendant  became  a  bankrupt  a  second  time, 
on  the  4th  of  April  1787.  The  plaintiff  proved  the  debt  for 
which  the  present  action  is  brought  under  that  commissioo, 
and  afterwards  signed  the  defendant's  certificate,  which  was 
allowed  by  the  Lord  Chancellor  on  the  19th  of  February  1788. 
A  dividend  was  declared  under  the  second  commission  in 
December  1789;  but  it  did  not  amount  to  15s.  in  the 
pound. 

Russell  for  the  plaintiff. — The  defendant  is  in  the  same  situa- 
tion as  if  he  had  not  obtained  his  certificate,  except  as  to  the 
protection  of  his  person ;  execution  against  his  goods  may  still 
be  sued  out.  The  ninth  section  of  the  5  Geo.  S.  c.  SO.,  which  is 
the  only  statute  applicable  to  the  case  of  a  second  bankruptcy, 
enacts  that  in  such  case  "  the  bodt/  onlt  of  such  person  con- 
^^  forming,  &c.  shall  be  firee  from  arrest  and  imprisonment  by 
*'  virtue  of  the  act;  but  the  future  estate  and  effects  of  every 
^^  such  person  shall  remain  liable  to  his  creditors,  as  before  the 
'^  making  of  the  said  act,  unless  the  estate  of  such  person  diall 
^<  produce  clear,  after  all  charges,  sufficient  to  pay  every  creditor 
^^  under  the  commission  15s,  in  the  pound  for  their  respective 
^^  debts.'*  But  here  the  defendant  has  not  paid  15s.  in  the 
pound ;  and  therefore  by  the  positive  provision  of  the  statute  bis 
jfuture  estate  and  effects  are  liable,  notwithstanding  he  has  ob- 
tained his  certificate.  The  defendant  would  clearly  be  liable 
to  an  action  by  any  creditor,  who  had  not  proved  his  debt 
under  the  commission,  and  signed  the  certificate:  but  those 
circumstances  are  immaterial,  because  the  bar  to  be  set  up  by 
the  bankrupt  must  be  a  bar  to  all  the  world,  if  it  be  a  bar  at 
all ;  as  in  the  case  of  a  certificate  granted  to  a  person  under  the 
first  commission,  which  is  a  bar  to  those  who  do  not  prove 
their  debts  under  the  commission  and  sign  the  certificate,  as 
well  as  to  those  who  do.  For  where  a  certificate  is  to  operate 
as  a  bar,  the  Legislature  intended  that  it  should  wkolfy  d^ 
libarge  the  bankrupt,  and  not  partially^  against  the  claimaof 

those 
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ihofie  who  do  not  come  in  under  the  commission.   The  proving      1793. 
of  the  debt  under  the  commission  may  perhaps  furnish  a  ground  — — 
for  the  Court  of  Chancery  to  compel  the  creditor  to  niake  his     agab^ 
election,  and  to  refund  any  dividend  he  may  have  received  if   C®***** 
he  be  desirous  of  proceeding  at  law ;  as  was  done  in  Ex  parte 
Cfipol  (a),  and  Ex  parte  Dorcilliers  (b).    But  if  the  debt  were 
gone  by  the  creditor*H  having  proved  the  debt  under  the  com- 
mission and  received  the  dividends,  he  could  not  afterwards 
have  proceeded  at  law.    And  as  to  the  operation  of  the  certi- 
ficate, it  is  merely  that  the  party  signing  it  cohf^ents  that  the 
bankrupt  shall  have  all  those  benefits  which  the  law  allows: 
but  the  law,  so  far  from  allowing  this  benefit  which  the  de- 
fendant claims  of  being  totally  discharged  from  all  his  debts, 
expressly  subjects  his  future  estate  and  effects  to  t,he  claims  of 
hh  creditors,  unless  he  pay  15.t.  in  the  pound. 

Park  for  the  defendant.  It  is  observable  that,  although 
sixty  years  have  elapsed  since  the  passing  of  the  statute  on  whict| 
this  question  is  made,  this  is  the  first  attempt  to  subject  a  |>er- 
^on  under  similar  circumstances  with  the  defendant  to  an  action, 
though  the  opportunity  must  frequently  have  happened,  and 
though  numberless  instances  must  have  occurred  in  which  dis-r 
satisfied  creditors  would  gladly  have  availed  themselves  of  it. 
This  affords  a  strong  arguuieut  to  shew  that  no  such  action  can 
be  maintained ;  and  the  consequence  of  a  determination  in 
favour  of  the  plaintiff  will  be,  that  the  bankrupt  will  derive 
BO  advantage  from  his  certificate,  but  may  be  harassed  by  an 
action  by  every  individual  creditor.  The  form  too  of  the 
certificate  is  against,  the  plaintiff;  for  it  is  that  the  bankrupt 
fiiiall  be  discharged  from  his  debts  in  pursuance  of  the  statute. 
But  here  the  plaintiff,  in  direct  opposition  to  his  consent,  ex- 
pressed in  the  certificate,  that  the  bankrupt  should  be  a  ft-eo 
man  again,  now  endeavours  to  enforce  payment  of  that  froni 
which  he  had  before  consented  that  the  defendant  should  be  dis- 
charged. The  reason  of  the  thing  too  is  agaiugt  the  plaintiff; 
for  the  bankrupt  is  not  only  stripped  of  all  his  property  which 
he  had  at  the  time  of  the  bankruptcy ;  but  in  the  case  of  a 
Kcond  commission,  he  is  rendered  incapable  of  acquiring  any 
property  until  he  has  paid  15^.  in  the  pound.  The  fair  con- 
struction of  the  5  Gee.  2.  c.  30.  s.  9.  is,  not  that  every  indi- 
vidual creditor  may  sue  the  bankrupt  until  the  latter  has  paid 
15i.  in  the  pound,  but  that  until  such  dividend  has  been 
{M)lJtk.^l9.  (#)  iJtk.m. 

Vet.  V.  U  made 
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1793^     made  all  his  future  effects  shall  vest  in  the  assignees  for  tlie 

" benefit  of  all  the  creditors  equally.    If  the  plaintiff's  argument 

again^  Were  to  prevail,  it  would  encourage  a  multiplicity  of  actions; 
^^'  for  the  instant  the  plaintiff  recovered,  and  took  the  derendant's 
goods  under  an  execution,  the  assignees  might  sue  the  plaiotiff 
and  recover  them  back  again,  on  the  ground  that  the  goods  are 
vested  in  them.  It  seems,  therefore,  nugatory  to  say  thattbia 
action  can  be  maintfiined ;  for  it  is  admitted  that  no  execution 
can  issue  against  the  person  of  the  defendant ;  and  any  execu- 
tion against  the  goods  will  be  in  effect  against  the  goods  of  the 
assignees.  The  cases  cited  from  Atkj/ns  are  rather  in  favour  of 
the  defendant ;  for  thej^  shew  that  the  plaintiff  cannot  proceed 
both  under  the  commission  and  at  common  law ;  they  only 
prove  that  he  may  elect :  but  here  the  plaintiff  has  elected  to 
come  in  under  the  commission,  and  therefore  he  ought  not  now 
to  be  permitted  to  proceed  at  law,  especially  as  he  has  signed 
the  certificate. 

Lord  Kenyon,  Ch.  J. — It  is  admitted  by  the  defendant's 
counsel  that  prior  to  the  stat.  5  Geo.  2.  c.  20.  the  creditors  of  a 
bankrupt,  who  had  proved  their  debts  under  the  commission, 
might  have  proceeded   in  an  action  at  law  to  recover  the 
remainder  of  those  debts  which  were  not  satisfied  under  the 
commission:  ,but  it  is  contended  that  the  certificate,  given 
to  the    bankrupt    under  this   statute,    discharges    him  from 
future  actions.     But  the  certificate  being  given  by  the  statute, 
the  eflfect  of  it  must  be  measured  by  the  provisos  contained  in 
the  act.    The  seventh  and  thirteenth  sections,  which  relate  to 
bankrupts  against  whoin  only  one  commission  issues,  make  the 
bankrupt,  who  conforms  to  the  statute,  a  new  man  as  to  for- 
mer incumbrances,  and  render  him  capable  of  acquiring  pro- 
perty in  future.    But  the  ninth  section  provides  for  the  case  of 
a  second  bankruptcy ;  and  the  legislature  seem  to  have  con- 
sidered that  the  circumstance  of  a  person's  becoming  a  bank- 
rupt a  second  time  is  rather  referable  to  the  crimes,  than  the 
misfortunes,  of  the  party.     In  such  a  case  it  is  provided  that 
^'  the  body  only  of  such  person  shall  be  free  from  arrest  and 
'^  imprisonment  by  virtue  of  the  act ;  but  the  future  estate  and 
"  effects  of  every  such  person  shall  remain  liable  to  his  creditors, 
^  as  before  Ore  making  of  the  act,  unless  the  estate  of  such  person 
^^  shallproduce  sufficient  to  pay  every  creditor  I5s.m  the  pound."* 
Then  the  question  is,  What  was  the  sitaationofa  bankrupt  before 
the  passing  of  that  acj  ?   He  was  then  liable  to  be  sued  by  each 

creditor 
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creditor  for  his  demand.     But  it  has  been  argued  by  the  de-      ]793. 

fendant*8  counsel  that  all  the  future  effects  of  the  bankru)>t  are  - 

the  property  of  the  assio^neej,  and  must  be  by  them  distributed    ^"J^/",^" 

jn  satisfaction  of  the  debts  of  the  other  creditors  :  whenever  the    Coruev, 

assignees  make  their  claim  it  would  be  properly  attended  to. 

But  at  present  they  are  no  parties  to  this  cause ;  and  there  may 

ba  cases  in  which  the  assignees  could  have  no  claim  ;  as  for 

instance,  if  all  the  creditors  but  one  were  to  release  the  bankrupt;  , 

in  such  a  case  the  assignees  would  have  nothing  to  do  far  the 

general  body  of  creditors.     On  the  whole,   therefore,  I  think 

that  as  this  clause  in  the  act  of  parliament  holds  out  the  mea^ 

sure  of  relief  to  bankrupts  only  to  a  certain  extent,  and  leaves 

the  future  estate  and  effects  of  bankrupts  liable  to  debts  in  the 

same  manner  as  they  wer^  l)efore  the  passing  of  the  act,  and  as 

before  that  time  the  creditors  might  have  sued  the  bankrupt, 

the  wisest  course  for  us  to  take  will  be  to  decide  according  to 

the  words  of  the  act ;  and  according  to  those,  this  action  may 

be  maintained. 

AsiiiiuRST,  J.  came  into  court  from  Serjeants*  Inn  after  the 
case  was  argued,  and  gave  no  opinion  upon  it. 
>  BoLLER,  J. — In  this  case  the  plaintiff  is  entitled  to  recover, 
unless  he  be  precluded  by  some  of  the  bankrupt  laws.  Under 
the  old^tatutes  bankrupts  were  universally  considered  as  cri- 
minals, particularly  so  in  the  statute  of  Henry  the  8th  (a).  The 
statute  Vi  Eliz.  c.  7.  5.  10.  expressly  provides  that  the  creditors 
shall  only  be  barred  from  recovering  so  much  of  their  debts  as 
they  shall  receive  under  the  commission.  And  so  the  law  cor\- 
tinned  until  the  statute  4  &  5  Ann.  c,  17.  which  is  the  first  act 
that  gives  any  kind  of  discharge  to  bankrupts.  But  we  find 
nothing  relative  to  certificates  until  the  stat.  5  Geo.  2.  r.  30.; 
upon  which  act  the  first  thing  to  be  observed  is,  that  it  appears  ' 

to  be  a  clear  legislative  exposition  of  the  statute  of  Anne  ;  and 
the  Legislature  s^em,  by  this  act,  to  consider  that  the  statu ;c 
of  jinne  did  not  extend  to  the  case  of  a  second  bankruptcy. 
The  case  of  a  second  bankruptcy  is  for  the  first  time  provided 
for  by  the  5  Geo.  2.  c.  30.  s.  9.;  and  under  that  the  bankrupt 
is  discharged  from  all  his  debts  if  he  pay  155.  in  the  pound 
under  the  commission  :  but  his  person  only  is  protected,  if  his 
effects  be  not  sufficient  to  make  such  a  dividend.  It  has  been 
objected  however  that  the  plaintiff  cannot  recover,  because  t^e 

(fl)  34  &  35  H.  8.  c.  4. 

U  2  assigneei' 
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1793.      assignees  under  the  second  commission  have  a  right  to  take  all 

; the  bankrupt's  property  until  they  pay  15s,  in  the  pound:  but 

ag^wT  if  that  argument  were  to  |)revail,  it  would  defeat  the  plaintiff's 
CoROEir.  Qction  at  any  distance  of  time,  since  there  may  be  a  possibility 
that  the  bankrupt's  future  e9*ects  may  be  sufficient  to  pay  ISs.  iti 
the  pound ;  but  the  Legislature  did  not  look  forward  to  any 
event  so  remote.  The  statute  says  in  express  terms  that  unle^ 
the  bankrupt's  estate  is  sufficient  to  pay  lbs.  in  the  poand, 
/Only  his  person  shall  be  protected,  but  his  future  estate  shall 
remain  liable  as  before  :  in  this  case  the  bankrupt  fa&s  not  paid 
to  such  an  amount,  and  consequently  his  person,  only  is  pro- 
tected. And  as  his  future  estate  and  effects  are  not  protected 
digainst  the  plaintiff's  demand  by  the  words  of  the  act,  we  can- 
not give  that  protection. 

GnosE)  J. — This  act  of  parliameet  seems  founded  on  good 
policy;  the  object  of  it  was  to  caution  bankrupts  against 
coming  into  a  similar  situation  a  second  time.  The  words  of 
the  ninth  section  of  the  5  Geo,  2.  are  strong  to  shew  that  tbift 
action  may  be  supported ;  for  they  are,  that  in  a  certain  event 
^^  the  body  only  of  such  person  shall  be  free  from  arrest;  bat 
^^  the  future  estate  and  effects  of  such  person  shall  remain  lia- 
"  ble  to  his  creditors,  as  before  the  making  of  the  act."  Then 
bow  were  his  estate  and  effects  liable  before  ?  They  were  lia- 
ble to  any  creditor  who  would  sue.  It  was  therefore  clearlj 
the  intention  of  this  act  that  the  estate  &nd  effects  of  no  person, 
ngainst  whom  any  second  commission  of  bankrupt  issues,  should 
be  free  from  any  demand  of  his  creditors,  unless  he  paid  15f. 
in  the  pound. 

Postea  to  the  plaintif. 


june\^.^  Andrew  against  Southouse. 

A  devise  of  rTlHIS  case  was  sent  from  Chancery  for  the  opinion  of  tbis 

testator's  1      ^  ''  ^ 

lands  at  ^r.    JL    Court. 

?nttr*"t'in  E.  Woodward,  being  seised  in  fee,  by  will  dated  the  $2d 
theyittatcs^  jgy  jjf  November  1753  (inter  alia)  gave  and  devised  in  manner 
ccaecd  loL.  following:  "  Item  I  give  devis^  and  bequeath  all  those  my  mes- 
and  after '  "  suagcs,  lands,  tenements,  and  hereditaments,  a1  Pearsmerch 
fea^ 'to  kT  ^'  in  the  county  of  Sussex  (being  my  jointai'd  estate)  and  idso  all 

A.,  charged 

rmfy  to  J.  T.  for  life,  gives  a  remainder  m  fee  to  U.S.  nViUetUl.  9B.  i(  F*  »S. 
9linst26<f.    15/A.  ar4.    a  Afar,  lis.] 

«  other 
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^  other  rpessuages  lands  tepemeiits  and  hereditaments  settled  in      1793. 

"  jointuriB  upon  me  on  my  marriage  with  my  said  l^te  husband,  — 

"  unto  my  sister  Lois  Andrew  and  her  assigns  during  the  term    ^aZtl^Y 
^^  of  ber  natural  life ;  and  from  and  after  her  decease  I  itive      ^^"^ 
"  gnd  devise  the  sajne  unto  my  nephew  W,  Andrew  his  heirs  ^       i 
"an(J  s^ssigns  for  ever.    Item  I  give  devise  and  bequeath  all>^   /*^/6t^^^ 
^^ those  my  messuages  lands  tenements  and  hereditaments  ^i,/  J^  ^^f^'.f  J^ 
"  JFhiUhiilj  late  the  estate  of  2\  Chris  lie  esquiie,  deceased,  and 
^  all  other  my  part  share  and  interest  of  and  in  the  estates  of 
"  the  said  T.  Christie,  unto  my  said  sister  Lois  Andrew  and  ber 
*'  assigns  during  the  term  of  her  natural  life,  and  from  and  after 
"  hejr  decease,  I  give  and  devise  ^he  same  unto  E,  Southouse 
^Vgrand-nephew  of  my  late  husband,  charged  and  cliargeable 
'*  neverilieless  to  and  with  the  payment  of  one  annuity  or  yearly 
"  rent-charge  of  20/.  per  annum  to  James  Toothy  grand-nephew 
'^  to  Christie  Southouse  esquire,  and  his  aligns,  for  and  during 
^'  the  term  of  |iis  natural  life,  to  commence  from  and  immedi- 
^^  ately  after  my  decease,  and  payable  quarterly  by  even  and 
"  equal  por^ons.''     E.  Woodward  afterwards  died,  seised  iiji 
fee  ojTthe  tenements  devised  hy  )\er  as  aforesaid,  withojut  alter- 
ing or  revoking  her  will,  leaving  her  nephew  fV.  Andrew  since 
decea3ed  her  heir  at  law,  and  also  Lois  Andrew,  Edward  Sout* 
house,  and  James  Tooth,  lier  surviving.    The  tenements  at 
Whitehill  were,  at  the  time  of  making  her  will,  and  of  her  death 
of  (he  yearly  value  of  95/.     The  question  is,  -What  estate  the 
above  ^^entioned  E.  Southouse  takes  in  the  tenements  at  fVhilt' 
hill  under  the  said  will  ? 

^o/roy</ for  the  plaintiff  contended  that  E,  Southouseiook  only 
an  estate  for  life,  on  the  ground  that  there  were  no  words  of 
inheritance  annexed  to  the  devise  to  him.  But  he  admitted  that 
if  the  annuity  to  «7.  Tooth  for  life  were  to  be  considered  as  a 
personal  charge  on  E.  Southouse,  and  not  a  real  charge  on  the 
estate  J  tsei^  then  according  to  the  cases  of  Goodrigkl  v.  Stocker  (a), 
Baddeletf  v.  Leppingwell  {b),  Collier's  case  (c),  and  other  cases, 
E.  Southouse  must  tajke  the  fee  in  order  to  enable  him  to  discharge 
that  ohligation;  otherwise  be  might  eventually  be  a  loser, 
fiut  all  the  cases,  where  such  charges  were  held  to  pass  the 
fee  by  implication  to  the  devisee,  went  on  the  gro^nd  that  they 
werexsharges  on  the  person,  fiqd  therefore  so  far  admitted  the 
distiiiction  between  a  charge  o;n  the  person  and  o^n  the  land. 
But  J>ete  the  jiand  itself  devised  is  chargejdmd  chargeable  with 

W  Jt^,  1^.  W  9fi^'  IWS-  W  6  Cm.  16. 

thf 
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the  payment  of  the  annuity  5  and  therefore  into  whatever  hands 
it  may  come,  the  annuity  will  still  remain  during  the  life  of 
jr.  Tooth :  nor  can  any  loss  accrue  to  E.  Southouse,  on  the  other 
hand,  because  he  will  no  longer  be  bound  for  the  payment  of 
it  than  during  his  possession  of  the  estate  out  of  which  it  issues. 
If  this  distinction  do  not  prevail,  the  case  of  Jair/aA  v. /^ijron  (a) 
cannot  be  law  :  for  there  fhe  Lord  Keeper  held  thai  a  devise 
of  land  to  ^.,  charged  with  annuities,  gave  him  only  an  estale 
for  life.     He  said  that  "  if  lands  be  given  to  a  roan  generally, 
«  without  limiting  for  what  estate,  this  makes  but  an  estate  for 
«  life,  unless  it  appear  plainly  that  the  testator  intended  a 
"greater  estate;  which  it  does  not  here:     And  the  money 
«  directed  to  be  paid  by  him  cannot  enlarge  his  estate,  for 
«  none  of  them  do  affect  his  person."     So  in  Jnsley  v.  Chap- 
man  (b)  a  devise  of  land  to  A.  upon  condition  not  to  sell  but  to 
a  particular  person,  and  to  payHhereoui  a  proportional  p^to- 
wards  the  payment  of  ah  annuity,  was  held  to  pass  only  an  estate 
for  life ;  the  CourtTonsidering  it  merely  as  an  annual  rent  out 
of  the  profits  of  the  land.     As  to  the  particular  words  ef  this 
devise  whereby  the  devisor  gave  "  all  other  her  part  share  and 
«  interest,"  &c.  they  cannot  carry  the  devise  further ;  because 
she  could  have  no  other  part,  share  or  interest  than  what  would 
be  included  in  the  prior  words?,  "  messuages,  lands,  tenements, 
«  and  hereditaments  ;"  and  she  equally  applied  all  those  expres- 
sions to  the  estate  specifically  detised  for  life  to  her  sister  as  to 
the  subsequent  devise  to  E.  S. ;  so  that  no  inference  of  inten- 
tion to  convey  the  fee  can  be  drawn  from  those  words. 
Chambrey  contra,  was  stopped  by  the  Court. 
Lord  KenYon,  Ch.  J.— One  argument  urged  on  behalfof 
the  plaintiff  is,  that  the  testatrix  did  not  intend  to  give  a  fee  to 
E.  SouthottsCj  because  it  appears  in  a  former  part  of  the  wiH 
that  she  knew  what  technical  words  were  necessary  to  be  used 
to  give  such  an  estate :  but  the  same  argument  may  aho  operate 
a<minst  the  plaintiff,  because  in  the  prior  part  of  the  irill  it 
appears  that  she  also  knew  how  to  give  an  estate  for  life,  for 
there  she  used  technical  words  for  that  purpose.    It  is  not 
indeed  to  be  forgotten  that  there  are  old  cases  in  which 
the  judgments  of  the  courts  in  cases  of  this  kind  proceeded 
on  more  limited  grounds  than  those  in  more  modern  times; 
the  case  cited  from  Croke  for  instance.    But  for  nearly  half 
a  century  it  has  been  the  wish  of  the  courts  to  give  effect  to  the 
intention  of  the  devisor  as  fkr  as  tkey  can.    It  has  freqoeotly 


(o)  Pret.  in  Ch.  67. 


(»}  O0.CWr.  157. 
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been  observed,  that  in  almost  every  case  where  the  words  of  the     1793. 

defise  have  been  so  restrained'as  to  give  only  an  estate  for  life,  • 

the  decision  has  been  against  what  may  be  supposed  to  have    ^^^j^J^ 
been  the  private  intention  of  the  devisor.     And  Lord  Alans-      ^^^"^ 
field  often  said  that  it  appeared  to  him  that  persons  in  general, 
who  made  their  own  wills,  thought  that  the  same  words  were 
sufficient  to  pass  an  estate  of  inheritance  that  are  used  to  con- 
vey a  mere  chattel  interest.     Generally  speaking,  where  there 
are  no  words  of  inheritance  annexed  to  the  devise  of  lands,  only 
an  estate  for  life  will  pass,  unless  there  be  something  in  the  will 
to  shew  that  the  devisor  intended  to  give  a  greater  estate.     But 
in  the  will  in  question,  there  are,  in  more  places  than  one,  words 
to  shew  that  the  devisor  intended  to'give  an  estate  in  fee.  First 
she  gave  all  her  messuages  lands  tenements  and  hereditaments 
at  Whitehillj  late  the  estate  of  T.  Christie,  and  all  other  her  part, 
share  and  interest  of  and  in  the  estates  of  the  said  T.  Christie^  to 
X.  Andrew  for  her  life :  now  I  do  not  think  that  it  is  forcing  the 
expression  ^^  interest''  too  much  to  apply  it  as  well  to  JVhitehill 
as  to  the  other  estates ;  and  there  is  no  doubt  but  that  that  word 
will  pass  a  fee.     Then  the  words  engrafted  on  the  devise  to  E. 
Soulhouse  are  ^^  charged  and  qhargeable  nevertheless  with  the 
"  payment  of  an  annuity  of  20/.  to  J.  Tooth  for  life :"  but  out  of 
what  estate  could  that  annuity  be  paid,  if  E.  Southouse  did  not 
take  an  estate  in  fee ;  for  the  annuity  was  intended  to  be  for  J. 
Tooth's  life,  and  he  might  survive  E.  Southouse  ?    I  am  there- 
fore clearly  of  opinion  that  an  estate  in  fee-simple  passed  to  E. 
Southoiiise. 

AsHHURST,  J. — I  should  doubt  whether,  if  E.  Southouh  were . 
Bot  to  take  a  fee,  and  he  were  to  die  in  the  life-time  of  the  annui- 
tant /.  Tooth,  the  annuity  would  be  payable  after  his  death  to 
J.  Tooth.  And  therefore  for  this,  and  the  other  reasons  given 
by  my  Lord,  it  appears  to  me  that  the  devisee  E.  Southouse  must  . 
take  a  fee  in  order  to  support  the  devisor's  intention.  In  one 
part  of  the  devise  the  woMs  "  all  other  my  interest  of  and  in 
'*  the  estates  of  T.  Christie'^  are  used,  which  are  clearly  suffi- 
cient to  carry  a  fee:  and  it  would  be  extraordinary  that  some 
part  of  the  estates  should  be  given  in  fee  and  the  rest  for  life, 
when  all  is  charged  with  the  same  payment  of  the  annuity. 

BuLLER,  J.  and  Grose^  J.  of  the  same  opinion  (a). 

(«)  Fide  Denn  d.  JfotrcT.  Mdlor,  pott  558 ;  and  pott  6  wL  175. 
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]79S.         The  following  certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 


■OVftC 


ANPftBW 

Soot-  «  Having  heard  counsel  on  the  case  above  referred  to  us,  we 
^'  are  of  opinion  that  the  above  mentioned  E.  Soulhouse 
*^  took  under  the  said  will  an  estate  in  fee  simple  in  the 
^<  above  tenements  at  Whilehilly  subject  to  the  life  estate 
<<  therein  devised  to  Lois  Andrew^ 

Kenyan  J 
W.  //•  Jshkurstj 
R  BuUer, 
N.  Grose. 


Weinuiay^  GRIFFITH  against  Matthews. 

June  blk, 

Uninter-      fTlHTS  was  an  action  on  the  case  for  disturbing  the  plajo- 

Fe^Monofa     JL    tiflT  in  a  pew -in  the  chancel  of  Hanover  church;  and 

?hiILc"/!lf  a  ^^  plaintiff  in  his  declaration  stated  that  he  was  possessed  of 

church  for    ^  certain  ancient  messuaere,  &c.  with  the  appurtenances  in  the 

is  prcKurop-  parish  ofLlanover^  and  claimed  the  use  and  benefit  of  this  yew 

Hpncrof  a    for  himself  and  his  famil^y,  inhabiting  in  the  said  messuage,  as 

fivT^IXtto  belonging  and  appertaining  to  the  said  messuage,  &c.    At  the 

theprw  in    friul  at  the  last  Monmouth  assizes  before  Grose,  J.  it  appeared 

against  a      that  in  1758,  in  consequence  of  a  dispute  between  the  wife  of 

hnM^a^''  T.  Matthews,  under  whom   the   plaintiff  clairiied,  and  one 

noTmay'be  Pnichard,  both  tenants  of  llanhury,  respecting  a  seat  in  the 

rebutted  by  jjQjy  of  the  chuTch,  the  vicar  by  way  of  accommodation  offered 

ihepew  had  to  givo  up  u  place  for  a  seat  in  the  chancel  for  the  use  o(  Alatt/iemsj 

"ncVihVrty   »"<*  to  provide  the  materials,  if  Hanhury  would  defray  the  ex- 

^3Tflj1*°'    pence  of  erecting  a  pew  there.    This  offer  was  accepted ;  and  a 

^^4.]  new  pew  was  made  in  the  chancel,  Hanbury  paying  for  the  work: 

but  at  this  time  T.  Matthews  was  the  occupier  of  another  farm 

of  his  own  in  the  same  parish.    The  place  where  the  new  pew 

was  made,  was  before  that  time  an  open  seat;  an  old  parish 

chest  being  there,  and  two  or  three  indifferent  persons,  neither 

connected  with  Jlanburj/  or  Matthews,  usually  sitt^'ng  there  as 

well  as  Matthews.    After  the  building  of  this  pew  in  1758,  T. 

Matthews  continued  in  possession  until  the  time  of  his  death, 

about  seven  years  ago;  and  since  that  time  it  was  constantly 

occupied  by  the  family  of  the  Matthews's  until  this  action  was 

brought.     T.  Matthews  devised  his  estate  to  his  son  TF.  Mat- 

ihczssy 
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thews^  who  conveyed  to  the  plaintiff*;  but  no  mention  was 
made  of  this  pew  in  the  conveyance.  Grose,  J.  in  reporting  the 
6cts  of  this  case  on  a  motion  for  a  new  trial,  said,  that  at  the 
trial  ho  had  doubted  whether  the  plaintiff  could  claim  a  prescrip- 
tive riffbt  to  a  pew  in  the  chancel,  but  that  he  was  since  con- 
vinced that  there  was  no  foundation  for  that  doubt ;  and  that 
he  had  left  it  to  the  jury  to  consider  whether  or  not  under  a\l 
the  circumstances  of  the  case  this  pew,  so  erected  in  1738,  was 
appurtenant  to  the  plaintiff*8  ancient  messuage;  who  found 
that  it  was  not,  and  gave  a  verdict  for  the  defendant. 

Bower  and  lAine  were  to  have  shewn  cause  against  a  rule 
for  a  new  trial :  but 

Milks  was  called  upon  by  the  Court  to  support  his  rule.  * 
And  he  contended  that  in  a  possessory  action  against  a  wrong- 
doer it  was  not  necessary  to  prove  the  prescription  correctly  ; 
that  it  was  sufficient  to  rely  on  a  colourable  title.  That  in 
Stocks  v.  Booth  (n),  where  the  plaintiff  who  claimed  a  right  to 
a  pew  on  a  possession  of  sixty  years,  failed  because  he  had  not 
laid  it  to  be  appurtenant  to  an  ancient  messuage,  Butler  J,  said, 
"  If  the  plaintiff  had  declared  for  a  disturbance  in  a  pew  as  annex* 
^^edtoatnessuage  in  the  parish^  [as  it  was  here]  sucha  right  would 
^  have  been  colourable  and  against  a  wrong-doer  would  have 
"  been  sufficient/'  So  in  Rogers  v.  Brooks  (b)y  where  it  was 
proved  that  the  seat  had  been  built  only  forty  years,  this  Court 
refused  to  set  aside  the  verdict  for  the  plaintiff,  who  claimed  the 
pew  as  appurtenant  to  an  ancient  messuage. 

Lord  Ken  YON,  Ch.  J. — This  was  a  question  for  the  consider- 
ation of  the  jtiry,  who  appear  to  me  to  have  decided  it  rightly. 
In  the  case  cited  of  Jlogers  v.  Brooks^  where  the  pew  had  been 
enclosed  forty  years,  there  was  evidence  to  gp  to  the  jury  to 
prove  that  it  was  an  immemorial  and  not  a  new  right ;  and 
Lord  Mansfield  seems  to  have  considered  the  case  in  that  light. 
But  here  the  plaintiff  has  declared  on  a  prescriptive  right,  and 
shewn  the  commencement  of  it  in  very  modern  times.  And 
though  a  plaintiff  need  not  support  such  a  claim  as  this  against  a 
wroag-doer  with  the  same  strength  of  evidence  that  it  would 
be  necessary  to  give  in  an  action  against  the  ordinary,  yet  here 
the  pew  is  claimed  as  appurtenant  to  an  ancient  messuage,  and 
it  appears  that  the  pew  itself  has  only  existed  since  1758. 

'  AsHHunsT,  J. — This  does  not  come  within  the  legal  idea  of 
a  prescription.  The  pew  cannot  be  said  to  be  appurtenant  to  an 

(a)  Ante,  1  vol,  428.  (6)  Mt*,  1  vl.  431.  o.  (a). 

ancient 
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1793.     ancient  messuage,  a8  it  had  its  origin  only  in  the  year  1758,  and 
■  even  then  it  was  built  by  way  of  accommodation. 

^againi^       BuM.ER,  J. — A  Seat  in  a  church  may  be  annexed  to  a  bouse 
Wat-      either  by  a  faculty,  or  by  prescription;  and  from  long  uninter- 
rupted  usage  a  (iiculty  may  be  presumed.     It  is  impossible  to 
determine  a  priori  what  evidence  will  or  will  not  be  sufficient 
to  support  such  a  right:    it  must  vary  in  each  particular  case. 
Evidence  of  continued  possession  since  the  year  1758,  unanswer- 
ed and  unexplained,  would  have  been  sufficient  to  support  the 
plaintiiTs  claim.     But  the  case  stood  thus ;  there  was  evidence, 
%vhether  weighty  or  not  it  is  net  necessary  for  us  to  decide,  that 
those  under  whom  the  plaintiflfclaims  hada  seat  belonging  to  their 
house  in  the  body  of  the  church ;« there  was  also  some  evidence 
that  they  used  a  ^eat  in  the  chancel.     If  the  case  h^  rested  on 
this  only,  it  Would  have  been  a  question  of  evidence  for  the 
determination  of  the  jury:   but  it  also  appears  that  prior  to 
17589  when  this  pew  wHvS  erected,  there  was  no  pew  at  all  in  the 
chancel ;  and  that  the  old  open  seat  was  occupied  by  different 
persons.    If  it  had  not  appeared  when  or  at  whose  ex  pence  this 
pew  was  built,  or  that  it  had  not  been  a  pew  at  allliefore  1758, 
possession  from  that  time  would  have  been  sufficient  evidence 
to  have* warranted  the  jury  in  presuming  that  a  faculty  had  been 
granted  to  the  plaintiff's  ancestor   to  build  this  pew   in  the 
chancel:   but  those  circumstances  were  proved,  and  they  de- 
stroyed the  presumption.  * 

GiiosK,  J. — I  agree  with  the  defendant's  counsel  that  the 
jury  ought  to  have  presumed  every  thing,  which  they  could 
fairly  have  presumed  against  a  wrong-doer  :  hut  here  all  groum) 
for  presumption  was  taken  away  by  the  facts  disclosed  at  the 
tri^l.  The  question  was,  Whether  or  not  there  was  evidence 
that  this  pew  was  appurtenant  to  an  ancient  messuage?  and 
that  was  negatived  by  proving  that  the  pew  was  only  built  in 
J  758.  And  in  reality  the  pew  was  erected  for  the  personal 
accommodation  of  the  family  of  the  Matthews^  to  put  an  end 
to  a  dispute  lietween  them  and  the  Prilchards. 

Rule  dischar]ged. 
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Den X  on  the  Demise  of  John  Webb  against  Puckey  and     Fndasf, 

Others.  •'""'•'' 

TN  ejectment  for  certain  lands  in  the  parishes  of  Lartce/ls  and  fiy»d<'^5« 

•*■  WhUestone  in  the  county  of  Cornwall,  tried  at  the  last  Laun^  |«re  withoat 

ceston  assises,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  I^n^of " 

opinion  of  the  Court  on  a  special  case.     Walter  Husband^  by  aft^lfji*  j^ 

will  dated  2d  Afai/  1763.  devised  these  estates  to  his  grandson  cease  to  the 

^  issue  Qi&lo 

Nicholas  Webb  for  life,  without  impeachment  of  waste,  and  after  of  his  body 
his  decease  to  the  issue  male  of  his  body  lawfully  begotten,  and  hcir§*and* 
to,  the  heirs  and  assigns  of  such  issue  male  for  ever;  and  for  J^'f^^^f 


default  of  such  issue  male  then  to  his  grandson  W,  Webb  (or  male  for 

life,  with  remainder  to  the  issue  male  of  his  body  and  the  heirs  fordWault 
and  assigns  of  such  issue  male;  and  for  default  of  such  issue  .male  to  jb.^ 

male,  then  to  his  grandson  J.  Webb  (the  lessor  of  the  plaintiff)  *^*^^ 

for  life,  with  remainder  to  his  issue  male  in  lil^e  manner.     On  estate  tail, 

the  death  of  the  devisor  N.  Webb  entered  on  the  premises ;  and  in»heon?y 

having  suffered  a  recovery  of  them  to  the  use  of  himself  in  fee,  y^JTias^the*^' 

devised  them  to  W.  Webb  in  fee.     N.  Webb  died  in  1774,  upon  femainder 

^  -   '     «^         to  ni8  Issue 

whose  death  W,  Webb  entered  ;  and  he  or  his  widow  have  been  and  the  sub- 
in  possession  ever  since.  W,  Webb  was  the  eldest  grandson  of  mnindere*" 
the  devisor  and  his  heir  at  law ;  and  the  defendants  derive  title  gllnt^Xey' 
from  him.     J.  Webb  the  lessor  of  the  plaintiff  claims  under  the  raavbebar- 

*  red  by  a  re- 

will  of  W.  Husband;  both  Nicholas  ^nd  William  Webb  heius  coverysuf- 

,       ,       .^,         .    .  °    feredbyyf. 

dead  without  issue.  Iicforeany 

East  Tor  the  plaintiff.— The  recovery  suffered  by  Nicholas  rsL!)^MH. 
Webb  was  void,  and  a  forfeiture  of  his  estate ;  he  being  only  i£«'-3is.]  ^ 
tenant  for  life  at  the  time.    The  manifest  intent  of  the  devisor /^»^*^,«^  "•-"•^ 
was,  that  N.  Webb  should  only  take  for  life,  having  so  expressed  ;-  ,.V/  '^  * ' 
it  in  words,  and  also  added  ^^  without  impeachment  of  waste," 
which  would  otherwise  be  nugatory.  The  only  ground  on  which 
it  can  be  contended  that  he  took  an  estate  tail  is  the  subsequent 
devise  to  the  issue  male  of  his  body.  But  though  the  word  "  issue" 
has  sometimes  been  held  a  word  of  limitation,  yet  it  is  not  ne- 
cessarily or  properly  such,  but  is  a  word  of  limitation  or  of 
purchase  as  will  best  answer  the  devisor's  intent.     And  wher- 
ever words  of  limitation,  as  in  this  case  the  words  '^  heirs  and 
^^  assigns  of  siich  issue  male  for  ever,''  have  been  added  to  the 
wordmue,  it  has  generally  been  construed  a  word  of  purchase ; 
because  the  intent  of  the  devisor  is  thereby  manifested  that 

the 
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I79S.     the  inheritance  should  go  to  the  issue  and  not  to  the  first  taker. 
■  This  was  held  in  Backhouse  v.  fVells  («)?  Doe  v.  Perrj/n  (6),and 

J^^SIi  D^^  ^'  Collh  ((^.  Two  cases  roay  be  cited  which  seem  to 
Poc&Bv.  make  against  this  doctrine,  but  they  are  both  distinguishable 
from  this.  The  first  is  King  v.  BurchaU  (rf),  where,  though 
words  of  limitation  were  added  to  the  devise  to  the  issue  male 
of  the  body  of  the  first  taker,  the  Court  still  held  that  tho^e 
words  did  not  restrain  the  operation  of  the  devise  to  which  they 
were  coupled  from  giving  an  estate  tail  by  construction  of  lav 
to  the  first  taker.  But  the  main  ground  on  which  the  Court 
there  relied  in  support  of  such  a  construction  was  a  subsequent 
clause  in  the  will,  by  which  the  devisor  provided  that  if  John 
J/arrisy  the  first  taker  and  his  issue,  or  either  of  them,  should 
*^  alienate,  mortgage,  incumber,  or  otherwise  commit  any  act 
^^  whereby  to  alter,  change,  charge,  or  defeat,  the  said  bequests 
^^  and  limitations,  every  person  so  alienating,  &c.  should 
*^  pay  SOOO/.  to  such  person  and  his  heirs  who  ought  next  to 
"  have  taken  by  virtue  of  the  devises.''  Now  that  proviso  was 
nugatory  and  senseless  in  respect  of  J.  I/arris^  unless  he  took 
an  estate-tail.  There  was  therefore  a  strong  and  decisive  reason 
against  the  legal  inference  of  the  devisor's  intent  which  would 
otherwise  have  arisen  from  his  having  added  words  of  limitation 
to  the  devise  to  the  issue  of  the  first  talier :  but  no  such  reason 
exists  in  the  present  case.  The  other  case  is  that  of  Roe  v. 
Grew  (e),  where  the  devise  was  to  G.  G.  for  life,  remainder  to 
the  issne  male  of  his  body,  and  the  heirs  male  of  the  body  of 
such  issue  male,  and  for  want  of  such  issue  male  then  over  to 
G,  D.  in  fee.  The  Court  held  that  G.  G.  took  an  estate  tail. 
The  words  of  the  devise  in  that  case  certainly  come  very  near  to 
those  used  in  the  present;  but  there  is  this  important  distinction 
between  them,  that  by  the  construction  which  took  place  in  the 
former,  the  descendible  quality  of  the  estate  which  the  devisor 
intended  should  attach  upon  the  issue  was  not  altered;  for, 
whether  the  first  taker  took  for  life  or  in  tail,  the  issue  would 
still  take  an  estate  in  tail  male ;  whereas  if  the  Court  give  an 
estate  tail  by  construction  in  this  case  to  N.  Webby  it  must  be 
an  estate  tail  male,  which  will  be  a  difierent  descendible  estate 
from  what  the  issue  would  take  if  N.  Webb  only  took  for  life; 
lor  the  limitation  is  to  the  heirs  of  the  issue  of  iV*.  Webby  which 
would  either  give  them  a  fee;  or,  according  to  another  and 

'  ia)  1  Uq.  Cat.  Mr,  184.  (6)  Jnle,  3  vol.  468. 

(c)  JnU,  4  voL  m.  (J)  Jmii.  S79.  wxtdante,  4  cpt  S9S. 

^#)  2  fViU.  32«. 
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perbaps  a  more  accurate  view  of  tbe  case,  an  esitate  in  tail  gene*-     179S» 
ral ;  but  at  all  events  an  estate  of  a  different  descendible  quality  ■ 
from  that  which  they  must  take  if  N.  Webb  took  in  tail  male,     J^almlt 
which  is  the  only  estate  tail  he  could  take.  In  1  Feame,  286  (a),  '  Poe&sY» 
it  is  said,  ^^  that  there  tnay  possibly  be  some  cases  where  the 
^^  superadded  words  of  limitation  may  be  Admitted  to  control  the 
^^  preceding  words  A^V^,  heirs  malejSrc.  though  in  the  plural 
"number;  when  such  superadded  words  limit  an  estate  of  a 
^^  diflferent  nature   to  such  heirs,  heirs  male,  &c.   from   that 
"  which  the  ancestor  would  take  if  the  preceding  words  heirs 
"  tnale^  Sec.  were  taken  as  words  of  limitation  ;  as  in  the  case  put 
*^  hy  Anderson  (6),  of  a  limitation  to  the  use  of  a  man  for  life, 
"  and  after  his  decease  to  the  use  of  his  heirsy  and  the  heirs  fe* 
"  male  of  their  bodies^     There  the  first  word  heirs  would  have 
given  the  fee  to  the  ancestor  if  taken  as  a  word  of  limitation, 
whereas  the  subsequentwords,  and  the  heirs  female  of  their  bodies^ 
ingrafted  on  that  word  heirs,  could  give  only  an  estate  tail  fe« 
male  to  the  heirs.     In  such  cases  tbe  general  effect  of  the  first 
words,  heirs  of  the  hody^  Scc»  seems  to  be  altered,  abrid^d,  and 
quali^fied  by  such  subsequent  express  words  of  limitation  an* 
nexed  to  them,  as  cannot  possibly  be  satisfied  by  considering  the 
first  words  as  words  of  limitation.     But  we  must  take  care  to 
confine  this  observation  to  those  cases  where  the  ingrafted  words    . 
describe  the  estate  descendible  in  a  different  coursevkxid  todifferent 
persons,  as  special  heirs,  to  what  the  first  would  carry  the  estate 
to.    These  observations  apply  forcibly  to  distinguish  this  case 
from  that  of  Roe  v.  Grew  y  fi>r  here  the  descendible  quality  of 
the  estate  will  be  altered  by  the  construction  contended  for  by  the 
other  side ;  and  tfai^  estate  will  descend  to  different  special  heirs 
in  that  event.  This  will  appear  by  recurring  to  what  was  before 
hinted,  namely,  that  according  to  strict  legal  construction  the 
issue  in  this  case  would  take  an  estate  in  tail  general  and  not  in 
fee ;  inasmuch  as  the  word  heirs  must  be  understood  heirs  oftlie 
body;  becau'^e  the  remainder  over  is  limited  to  the  younger 
grandson  of  the  devisor  who  would  be  collateral  heir  to  the  issue 
of  N.  TFebby  if  he  had  any.     The  rule  in  this  case,  that  al- 
though a  devise  over  after  a  dying  without  heir  is  in  general 
void,  yet  if  the  person  to  whom  the  limitation  over  is  made  be 
collateral  heir  to  the  first  devisee,  the  first  devisee  can  take  only 
an  estate  tail,  because  the  devisor  thereby  plainly  denotes 

(«)  Fourth  edition.  (&)  1  Co.  95.  h 
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1793.     tl)at  he  only  intended  lineal  heirs  (a).     Webb  v.  Hearing  (I), 

r —  Parker  v.   Thacker  (c),  Tj/te  v.  .  Williams  (d),  and  iVo«tog- 

«?ath7<      A^w*  V.  Jennings  (<?). 

PwcKET.        £;/,v>/,  cow/rfl,  contended  that  this  case  fell  directly  within  that 
of  Roe  V.  Grew(/);  the  principle  there  established  Imngthat 
annexed  words  of  limitation  to  the  devise  to  the  issue  did  not 
prevent  the  usual  operation  of  the  word  "  issue"  from  giving 
an  estate  tail  to  the  first  devisee  to  whom  it  related,  althoi^h 
the  first  limitation  to  him  was  for  life.    And  therefore  whether 
the  engrafted  words  of  limitation  on  the  issue  would  canryaii 
estate  in  fee  or  in  tail,  it  could  not  vary  the  application  of  the 
principle.     No  reliance  was  had  in  that  case  upon  the  nature 
of  the  estate  tail  limited  after  the  devise  to  the  issue,  nor  were 
the  grounds  on  which  the  judgment  proceeded  applicable  to  any 
such  distinction.     If,  however,  there  were  any  doubt  upon  that 
point,  at  all  events  the  lessor  of  the  plaintiff  would  be  barred  hy 
the  recovery  suffered  by  JS^.    Wcbb^  even  admitting  that  he 
was  only  tenant  for  life :  for  according  to  the  doctrine  in  Lo^' 
dingion  v.  Kine  (g-),  the  remainder  to  the  issue  was  a  contingent 
remainder  in  fee  ;  and  consequently  all  the  subsequent  remain- 
ders must  be  contingent  also,  and  might  therefore  be  barred  by 
a  recovery  suffered  by  the  tenant  for  life  before  issue  Iwrn. 
There  the  devise  was  to  "  A.  for  life,  and  in  case  he  have  any 
"  issue  nu'ile,  tlien  to  such  issue  male  and  his  heirs  forever; 
'^  and  if  he  die  without  i^^sue  male,  then  to  B,  and  his  heirs 
"  (or  ever."     The   limitations,  therefore,  were  in  snb^^tanee 
the  same  as  the  present,  and  cannot  l>e  distinguished  in  prin- 
ciple.    Therefore  whether  the  limitations  to  the  issue  were  in 
fee  or  in  tail,  or  whether  N.  Webb  took  for  life  only  or  in  tail, 
in  any  event  the  remainder  to  the  lessor  of  the  plaintiff  «^as 
barred  by  the  recovery. 

East^  in  reply,  admitted  that  the  case  of  JLoddinglon  v.  Kine 
would  apply  in  support  of  the  recovery,  provided  the  limitation 
to  the  i^sue  of  .V.  Webb  were  in  fee  ;  but  he  contended  upon  the 
principle  and  authority  of  the  cases  before  alluded  to  that  they 
would  only  take  in  tail  general;  l)ecause  thc.next  in  remainder 
would  be  collateral  heir  to  such  issue  as  might  be  born.  Tfet 
case  went  on  the  ground  that  the  remainder  over  could  not  be 

(d)  Ffflm,  350.  1st.  edit.  .  {b)  Cro.  Car.  415. 

(c)  S  Iav.  70.  (rf)  Cos.  Ump.  Talb.  1. 

(0  1  Pr.  Wms.  23.  (/)  2  fViU.  322. 

{g)  Salk,  234.         ' 
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vested,  because  the  prior  limitation  to  the  issue  or  the  first  taker      1793. 

was  in  fee;  and  a  fee  could  not  be  mounted  upon  a  fee ;  but  no  ^_ 

such  objection  applies  here  to  prevent  the  remainder  to  J.  TV.  again<t 
frora  vesting ;  althous^h,  indeed,  it  was  subject  to  be  divested  by  ^"^"^' 
N.  Webb  or  W.  Webb  having  issue  who  should  attain  the  age 
oftwentj-one  and  join  in  barring  the  entail.  And  as  to  the 
case  of  Roe.  v.  Grew  extending  to  establish  that  N.  JVtbb  took 
an  estate  tail,  he  relied  on  the  distinction  before  taken ;  and 
contended,  that  though  that  case  might  be  good  law  as  far  as  it 
went  upon  the  nature  of  the  limitation  to  the  issue  being  the 
same  according  to  either  construction  there  contended  for,  yet 
beyond  that  there  was  no  authority  to  support  it ;  and  it  would 
be  contrary  to  established  rules,  of  construction. 

Lord  Kenyon,  Ch.  J. — Nothing  can  be  clearer  than  that  the 
first  intention  of  the  devisor  was  to  give  only  an  estate  for  life  to 
N.  fVebbj  for  it  is  given  to  him  "  for  life"  in  express  words; 
and  these  words  are  immediately  subjoined,  ^^  without  impeach- 
"  ment  of  waste."     But  it  has  been  tor  a  long  time,  and  very 
properly,  settled  that  if  a  devisor,  ignorant  of  technical  termSi 
sitting  down  to  draw  his  own  will,  make  clashing  limitations,  ijvnua 
the  Courts,  in  construing  that  will,  must  depart  from  some  par-  ^^'J 
ticular  limitations,  in  order  to  give  effect  to  the  general  inten- 
tion of  the  devisor.     That  was  solemnly  decided  and  anxiously 
inserted  in  the  certificate  in  Robinson  v.  Robinson  (a);  the  de- 
termination of  which  case  here  was  ailerwanis  confirmed  in  the 
House  of  Lords  (6).     Now  what  was  the  general  intention  of 
the  devisor  in  this  case  ?    It  was,  that  the  male  descendants  of 
his  grandson  iNT.  fVebb  should  take  the  estate,  and  that  none  of 
those,  to  whom  the  subsequent  limitations  weregiven,  should 
take  until  all  the  male  descendants  of  N.  iVebb  were  extinct. 
That  being  the  general  intention  of  the  devisor,  let  us  see  by 
wh^  construction  that  wil.l  be  best  effectuated.     It  has  bee  A 
contended  by  the  plaintifl^'s  counsel  that  A^  Webb  only  took  an 
estate  for  life;  if  so,  What  estate  was  given  by  the  words  "  to 
*^  the  issue  male  of  his  body  lawfully  begotten,  and  to  the  heirs 
"  and  assigns  of  .such  issue  male?"    Was  it  to  extend  to  more 
than  one  son?    It  would  be  difficult  to  extend  it  to  more  than 
one;  and  I  conceive  that  the  eldest  must  have  taken  the  absolute 
interest  in  the  estate.     But  that  would  defeat  the  devisor's  in- 

{«)  1  Bwr,  38. 

{b)  8ce  aiio  J2«e  <i.  Cmdkr  v.  FulUr,  p0it.  7  mL  531. 
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1793.  tention,  because  it  might  have  descended  to  the  ^neral  heirs  of 
thai  one  son  to  the  disinheriting  of  the  other  issue  male  of  A'. 
Webb,  But  even  ifthese  words  comprehended  all  the  male  issue, 

Pcc&ET.  as  tenants  in  common,  in  tail,  that  would  not  have  answered  the 
devisor's  intention,  because  there  are  no  words  to  create  cross 
remainders  between  them.  And  as  his  intention  was,  that 
all  the  descendants  of  those  children  should  take  before  the 
remainder-men,  that  intention  would  be  defeated  by  letting  in 
any  ef  the  remainder-men  while  there  were  any  of  the  descend- 
ants of  N.  Webb  in  existence.  All  these  observations  were 
made  by  Lord  Ch,  J.  Wilmot^  in  the  case  cited  from  ffllson,o( 
which  I  have  a  fuller  manuscript  note.  I  am  therefore  perfectly 
satisfied  that  the  devisor's  intention  will  be  best  answered  by  our 
deciding  that  N,  Webb  took  an  estate  tail,  which  will  compre- 
hend a// A15  i^^i/r  wale^  and  that  none  of  the  limitations  over 
could  have  taken  place  while  any  of  his  issue  were  living.  Tn 
addition  to  the  authorities  cited  there  is  another  in  support  of 
our  determination,  which  came  before  the  privy  council,  l>y 
appeal  from  Barbadoes  in  17S0,  Morris  v.  Le  Gay  (a).  There 
tiie  devise  was  ^^  to  A.  for  life,  then  to  the  heirs  of  the  body  of 
"  y/.  and  their  heirs;  and  if  she  died  without  such  heir  of  her 
"  body,  then  over."  The  counsel,  who  argued  that  case,  were 
Mr.  Fazaherlj/  and  SirX).  Ryder;  and  the  Lords  of  the  Council, 
assisted  by  Lord  Ch.  J.  Rai/mond  and  Lord  Chief  J.  Eyrcyie' 
termined  that  it  was  an  estate  tail  in  the  first  taker. 

But  there  is  another  way  of  considering  this  question;  and  it 
has  been  argued  by  the  delendant*s  counsel,  on  the  authority  of 
Loddinglon  v.  Kimey  that  by  the  limitation  "  to  li.  Webb  for 
^'  life,  remainder  to  the  issue  male  of  his  body  and  to  the  heirs 
"  and  assigns  of  such  issue  male  for  ever,"  the  issue  of  X  ^'^^ 
took  a  fee  as  purchasers;  a^nd  in  none  of  the  cases  cited  b}  the 
plaintiflTs  counsel  was  the  limitation  over  "  in  default  of  iww*? 
as  in  this  case,  but  "  for  want  of  Aem."  And  this  differs  this 
case  from  that  in  Cro,  Jac.  Then  if  this  were  a  limitation 
to  the  issue  in  fee  on  a  contingency  with  a  double  aspect,  as'^ 
is  called,  the  result  here  would  be  the  same  as  in  Loddifigton  r. 
Kime,  for  then  N.  Webb  was  tenant  for  liffe,  with  a  conting*^"* 
remainder  in  fee  to  his  children,  if  he  had  any,  and  if  he  bad 
none,  then  a  contingent  remainder  over ;  in  which  case,  ail  ^b® 
limitations  over  were  destroyed  by  the  recovery,  which  <«• 

(ff)  nVfe  2  Burr,  1102. 
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sf  royed  <he  particular  estate.  A  rid  therefore  qudcunque  vid  datd,     1793. 
without  determining  whether  JV.  fVebb  took  an  estate  in  tail,  or 


for  life  on]j,  with  a  remainder  to  his  issue  in  fee,  the  lessor     ^^^i 
of  (he  plaintiff  is  not  entitled  to  recover^  FvoLst* 

AsHHURST,  J. — 1  entirely  concur  in  opinion  with  my  Lord, 
that,  in  whatever  point  of  view  this  case  is  considered,  the  de- 
fendant isentitled  to  judgment.   1  believe  it  very  rarely  happens 
that  where  a  man  makes  his  own  will,  his  whole  intention  can 
he  effected :  but  of  the  two  evils,  perhaps  it  is  the  least  that  the 
intention  of  the  devisor  should  be  defeated  in  some  particular 
point,  than  that  judicial  determinations,  respecting  real  pro- 
perty, should  be  overturned.     In  addition  to  the  cases  already 
mentioned,  I  will  refer  to  another,  Doe  d.  Brozcn  v.  Holme  ia)y 
where  the  devise  was  to  "  •/.  L.  for  life,  and  after  his  decease 
"  to  the  heirs  male  or  fefnale  of  the  body  of  J,  L.  for  ever  ;^ 
and  «7.  L.  not  having  had  any  issue,  suffered  a  recovery ;  Lord 
Ch.  J.  De  Grey^  who  delivered  the  opinion  of  the  Court,  said, 
that  qudcunque  vid  data  the  recovery  vested  an  estate  in  fee  in 
J.  L.^foT  if  It  were  an  estate  tail  in  him,  there  could  be  no 
doubt;  and  if  he  had  only  an  estate  for  Kfe,  with  remainder  in 
fee  to  his  heirs  male  or  female,  then  being  a  contingent  re- 
mainder it  was  destroyed  by  the  common  recovery  ;  and  all  the 
subsequent  remainders  depending  thereon  were  barred,  accord* 
5ng  to  the  case  of  Loddin^on  v.  Kime.    To  that  case,  which  is 
Very  much  like  the  J^resent,  and  which  was  much  investigated, 
I  sub«»cribe  ;  and  I  am  of  opinion  that  at  any  rate  the  lessor  of 
the  plaintiff  is  barred  by  the  recovery. 

BtJLLER,  J. — I  entirely  agree,  that  either  on  one  ground,  or 
the  other,  the  defendant  is  entitled  to  our  judgment.  The  case 
cited  by  my  brother  Ashhursl  from  B/.  Rep,  only  differs  from  the 
present  in  this  respect,  that  thiere  the  limitation  was  to  "  the 
"  hdrs  of  the  body,"  and  here  it  is  to  '*  the  issue  of  his  body." 
So  in  Goodright  v.  Putli/n  (6),  and  in  the  case  irom  Barbadoes^ 
the  words  were,  to  the  "  heirs  male  of  the  body,"  &c.  Now 
if  there  be  no  difference  between  the  words  "  issue  male"  , 
and  '^  hefrs  male,"'  those  are  direct  authorities  for  the  present 
case.  In  some  cases  a  distinction  certainly  has  been  taken  ber 
tween  the  effect  of  those  words;  but  according  to  my  note  of 
Roe  V.  Grew  J  Lord  Ch.  J.  Wilmot  thought  there  was  none.  The 
passafi^e  cited  by  the  plaintiff's  counsel  from  Feame  does  not 

(tf)  S  Bl  Rep.  777.  (»}  2  Ld.  Ra^ond,  1437. 
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1793.     pssipt  dig  ptirpose  \  for  as  a  continuation  of  the  same  pasM^the 
**        ■  ■  author  joes  on  to  say  "  But  we  must  take  care  to  confine  this 

iJwSwi  "  observation  to  those  cases  where  the  ingrafted  words  described 
l^ucMT.  ,u  an  estate  descendible  in  a  different  course*,  and  to  different 
^<  persons  as  special  heirs,  from  what  the  tirst  would  carry  the 
^^  estate  to,  viz.  to  males  instead  of  females,  or  vtce  vend ;  tor 
^^  where  the  first  words  give  an  estate  tBWgemral,  atid  the  words 
*^  ibgrafted  thereon  are  words  serving  to  limit  the  fee,  it  seems 
^^  by  the  general  dnd  better  opinion  that  the  annexed  words  of 
^  limitation  are  not  to  be  attended  to ;  as  may  be  seen  in  the 
"  above  cases  of  Goodright  v.  Pullynj  Wright  v.  Pearum^  and 
"  Kingy.  Burchally  where  the  ingrafted  words  limited  ne  whole 
*y  fee.**  Thtit  book,  therefore,  instead  of  its  being  an  aothoritj 
for  the  plaintiff,  is  strongly  against  him.  But  even  supposing 
(hat  this  was  a  limitation  in  fee  to  the  children,  and  that  the 
devise  to  the  issue  male  could  not  be  coupled  with  the  preced- 
ing estate  for  life,  still  the  re€Ov#ry  would  be  a  bar  to  the  lessor 
of  the  plaintiff's  remainder,  which  was  contingent,  according  to 
Loddington  v.  Kime,  Therefore,  either  way,  the  defendant  is 
entitled  to  retain  possession. 

Grose,  J. — I  observe  that  there  is  a  distinction  in  some  of 
the  cases  between  the  words  "  issue  of  the  body"  and  **  heirs 
**  of  the  body  :*'  but  in  Roe  v.  Grexc^  Goulds  J,  commenting  on 
the  operation  of  the  word,  "  issue,*'  thought  otherwise,  and  that 
it  was  more  properly  a  word  of  limitation  than  of  purchase. 
And  that  casecomes  so  near  to  the  present  that  I  think  there  is 
no  real  distinction  between  them. 

Lord  Kenyon,  Ch.  J.— There  is  no  doubt  but  that  the  words 
'*  heirs  of  the  body**  may  be  controlled  by  subseqoent  words: 
that  Was  so  held  in  Law  v.  Datis(a)^  and  in  a  variety  of  other 
cases ;  and  yet  it  is  worth  remembering,  as  a  matter  of  curiosi- 
ty, that  Lord  //oft  and  Lord  Sommers  thought  that  tbey  could 
not  be  so  restrained  by  any  subsequent  words  as  to  carry  less 
than  an  estate  tail. 
Per  Curiam,  Postea  to  the  Defendant  (b) 

(«)  f  itr,  M,  (*)  Vidt  Dmn  y.  B^thait,  put.  6  y<A.  518. 
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Cox  and  Others  against  Ai  Joseph,  Executrix  of  T.  Joseph.     Tut'idav, 

r)  assumpsit  on  a  bill  of  exchanq;e  br  the  plaintitfs,  as  in-  T?«»««9"»P- 
dorsee's,  against  the  defendant  as  executrix  of  the  acceptor,  an  <>xpcu- 
tbe  defendant,  after  pleading  four  judgments  recovered  against  pV^adcdthat 
her  as  executrix,  pleaded  that  the  testator  in  bis  lifetime,  on  the   becamc'**"'^ 
21st  ot  October  1788,  by  a  writing  obligatory  became  bound  to    J***«5jl(I?  ^' 
T.  Joseph  the  elder,  in  2800/.  \irhich  was  made  and  executed   contitioned 
by  r.  Jo5epA  (the  testator,)  to  T.  Joseph  the  elder,  (among  other   rtl?n^^o*ln- 
things,)  for  the  purpose  6f  indemnifying  T,  Joseph  the  elder,  h^"|S[inst 
from  and  against  a  certain  other  writing  obligatory,  made  by  T.   ^""J;^'', 
JojfpA  the  elder,jointly  and  together  with  T.J'ofe/;^  the  testator,  mu.  ubirh 
but  for  the  sole  and  proper  debt  of  T.  Joseph  the  testator  to  ni',oii1mnN 
T.  Saxelby  in  800/.;  and  which  sum  of  800/.  became  and  was  lj:,;);;j."V' 
due  and  payable  in  the  lifetime  of  T.  Joseph  the  testator,  and  J».  but  for 
at  the  time  of  his  death  remained  and  was  and  still  is  unpaid;  di^t)to?ttie 
and  that  the  said  writing  obligatory  is  still  in  force.    That  {uauh.^* 
upon  the  death  of  T.  Joseph  the  testator,  whom  jT.  Joseph  the  ^il'^^jj^i^ 
elder  survived;  to  wit,  on  the  6th  of  August  1792,  and  also  be-  t<Huitor's 
fore  the  exhibiting  of  the  plaintiiTs  bill,  the  bond  so  given  by  aVd  r^'stili 
T.  Joseph  the  testator,  to  T,  Joseph  the  elder,  became  aild  was  ^Kt^m 
and  still  is  forfeited,  and  the  money  therein  cdhtained  is  still  ^K^t'^'u 

'  ,  tor  s  death 

unpaid.    That  the  defendant  has  fully  administered,  &c.  except  the  indem- 

goods  to  the  value  of  1515/.  which  are  not  sufficient  to  satisfy  ^^ame'fur. 

the  several  sums  due  upon  the  several  judgments,  and  the  bond  [he "li^y 

to  T.  Joseph  the  elder,  and  which  are  subject  and  liable  to  the  «J»fre»ncou- 

.  .     '  **  tamed  wa« 

satisfaction  thereof.  '  stin unpaid; 

To  this  there  was  a  special  demurrer;  in  which  these  causes  Sefcnlfant*^ 
were  assigned ;  that  the  defendant  did  not  aver  in  the  plea  that  *\ere^2i?'' 
T,  JosMfh  the  elder  had  been  in  any  respect  damnified  by  reason  ^^^^J^^  ^ 
of  themn-payment  of  the  800/.  for  which  the  bond  was  made  would  sa- 
and  executed  with  T.  Joseph  the  elder,  jointly  with  T.  Joseph  cVrmnhy  *"* 
the  testator,  to  T.  Sarelbt/ ;  and  that  the  defendant  did  not  in  J^I'^J'^hVid* 
her  plea  shew  how  and  what  means  the  said  bond  became  for-  »>'><»  pJ«i. 
feited;  (or  want  of  which  averments  it  did  not  appear  that  the   ibLi    '* 
defendant  was  liable  to  any  action  at  the  suit  of  T.  Joseph  the 
elder,  on  account  of  the  said  bond. 

Dampier^  in  support  of  the  demurrer.    The  plea  merely 
states,  as  a  consequence  of  law,  that  as  the  joint  bond  survived 

X  3  agaiQ»t 
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1793.      asfain^t  the  co-  oblijvor,  the  indemnity  bond  was  thereby  forfeited : 
■  But  it  does  not  state  how  or  in  what  manner  it  is  forfeited. 

nga^t      There  is  no  fact  alleged,  on  which  the  plaintiff  coul4  take  issue. 

Joseph.  If  the  executrix  were  sued  on  the  indemnity  bond,  she  not  only 
min^ht,  but  was  bound  at  the  peril  of  a  droasfavit  to  plead  non 
Aimnijicatus  ;  and  on  such  a  plea  the  question,  Whether  or  not  she 
had  been  damnified  ?  might  be  invesitigated.  But  this  plea  merely 
shews  that  she  is  liable  to  be  damnified,  which  is  not  equivalent 
to  actual  damnification;  if  it  were,  the  plea  of  non  damnificatus 
could  not  exist  in  law;  and  yet  it  has  always  been  allowed  to 
be  a  good  plea.  If  this  be  a  good  plea,  the  executrix  may  pro- 
tect herself  by  this  indemnity  bond,  and  allerwards  dispute  the 
damnification  in  an  action  against  her  on  that  bond.  Besides, 
it  appears  that  this  bond  was  given  to  T.  Joseph  the  elder,  among 
otherihivgSy  for  the  purpose  of  indemnifying  him  against  the  bond 
for  800/.:  now  it  tnay  happen  that  the  executrix  may  be  dam- 
nified by  one  of  those  ^^  other  things**  against  which  the  bond 
was  given  as  a  protection  ;  and  if  the  plaintiflT  went  to  trial 
prepared  to  dispute  the  damnification  by  reason  of  the  non-pay- 
liient  of  the  800/.,  he  might  be  surprised  there  by  proof  that 
the  defendant  was  damnified  by  some  other  cause.  The  allega- 
tion that  the  indemnity  bond  was  forfeited^  is  a  conclusion  of 
law  in  consequence  of  some  fact,  which  fact  ought  to  have 
been  stated,  that  the  plaintiff  might  have  bad  an  opportunity  of 
traversing  it.  And  in  this  case  in  particular  it  was  incumbent 
on  the  defendant  to  shew  how  she  was  damnified,  the  indemnity 
bond  having  been  given  for  several  purposes.  If  the  executrix 
had  pleaded  this  bond  only,  the  plaintiff  might  have  shewn  the 
condition,  and  replied  no  damnification  :  but  she  has  pursued 
another  mode ;  she  has  undertaken  to  shew  that  she  vras  dam- 
nified, and  has  failed.  I^ut  even  if  the  liability  of  the  execa- 
trix  to  pay  be  equivalent  to  actual  payment,  still  she, ought 
only  to  protect  herself  to  the  amount  of  the  sum  which  she  is 
liable  (o  pa>,  and  not  to  the  extent  of  the  penalty:  if  the  day 
of  payment  be  not  arrived,  the  penalty  can  onlj  be  pleaded, 
where  the  bond  is  conditioned  for  the  payment  of  a  sum 
certain  on  a  certain  day.  The  Bank  of  England  \.  Moricty 
t?  Sir.  1028.  But  this  bond  is  not  conditioned  for  the  payment 
of  a  sum  certain  on  a  certain  day;  the  debt  on  the  executrix 
is  contingent.  And  the  Liegislature  have  made  the  distinction 
between  certain  and  contingent  debts,  by  permitting  the  former 

to 
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tobie  proved  under  a  commission  of  bankrupt,  and  not  the     1793, 
latter. 


Baldwin^  contra^  was  stopped  by  the  Court.  ugaUt 

Lord  Kenyon,  Ch.  J.— It  appears  that  the  real  debt  to  S<ix-     '^"'^^^^ 
r%i8the  debt  from  the  executrix;  for  it  is  stated  that  the  testar 
tor  became  bound  to  Saxelbt/  in '800/.  fcr  a  debt  of  his  own  ;  that 
that  bond  was  forfeited  in  the  testator's  lifetime ;  and  th^t  the 
bond  in  question  was  given  to  indemnify  T.  Joseph  the  elder 
against  that  bond.     The  estate  of  the  testator  must  therefore 
satisfy  that  which  is  his  own  debt.     The  plaintiff  might  have 
taken  issue  on  the  allegation  in  the  plea  that  the  original  bond 
for  800/.  became  due  and  payable  in  the  lifetime  of  the  testator, 
Ifthe  bbhd  be  forfeited,  the  penalty  i^  the  debt  in  law  ;  and  it 
is  only  in  the  case  of  a  set-oflTthat  it  is  necessary  to  set  out  the 
precise'sum  really  due  on'a  bond. 
AsHuuRST,  J.  declared  himself  of  the  same  opinion, 
BuLLER,  J. — If  the  bond  he  forfeited,  the  party  may  either 
plead  the  penalty  as  the  deb^,  or  the  sum'  really  due,  though  the 
Court  always  recommend  the  latter  :  if  it  be  not  forfeited,  ho 
can  only  plead  the  sum' due.     But  here  the  joint  bond  became 
forfeited  in'the  testator's  lifetime;  for  it' is  stated  that  the  bond 
for  8007^  from  the  testator  XoSaxctbi/y  and  against  the  effect  of 
nhich  thi^  indemhity  boiid  was  given,  became  diie'and  payable 
in  his  lifetime ;  and  that  the  indemhity  bbhd  was  also  forfeited 
on  the  testator's  death.     But  though  this  indemnity  bond  in 
2800/.  conditioned  for  the  payment  of  SdO/.  be  forfeited,  an4 
tlie  day  of  payment  passed,  the  plaintiflf  may  te^Vy  ptrfraudeniy 
ifthe  executHx  has  the  money,  and  does  ndtpayitl     But  it 
has  been  said,  that  perhaps  this  bond  may  have  been  forfeited 
for  some  other  cause  besides  the  non-payment  of  the  800/. ;  if 
so,  it  is  art  additional  damage  to  the  defendant.    But  that  can- 
not be  taken  to  be  the  case  on  these  pleadings;  for  the  execu- 
trix has  relied  on  the  bond  for  800/.  as  the  ground  of  damnifi- 
cation ;  and  if  the  plaintiff  had  taken  issue  on  the  forfeiture  of 
the  boifd  for  800/.,  which  would  have  been  a  single  fact  to 
he  tried,  the  delfendant  would  have  been  precluded  from  setting 
up  any  other  ground  of  damnification.    Then  it  was  urged, 
that  if  we  determine  against -the  plaintiflT,  we  shall  destroy 
the  plea  of  non  damnificatus :  but  that  plea  will  not  be  at  all 
affected  by  this  determination ;  for  where  an  action  is  brought 
pa  an  indemnity  bond,  if  there  be  no  damage  pr  p^use  of  a^ion. 


310  CASES  IN  TRINITY  TERM 

1793.     the  plea  will  stand  good ;  and  if  there  be  a  damage,  the  plaintiff 

r" •    must  reply  it. 

agaimi         Grose^^J.  of  the  Same  opinion. 

Judgment  for  the  defendant 


JotEPB. 


Shove  and  Others  against  Pincke, 

The  following  Certificate  in  this  Case,  which  was  argued  in 
Hilary  Term  last,  [vide  anlCy  124.]  was  sent  to  the  Lord 
Chancellor. 

'^  TTAVING  heard  counsel  on  the  case  above  referred  to 
JLJL  us,  we  are  of  opinion, 

<<  First,  That  the  deed  of  the  S I  st  day  of  December  1787,  in  the 
pleadings  mentioned,  operates  as  a  grant  of  the  inheritance 
in  fee  simple  to  John  Chesl^rey  of  the  moiety  of  the  pre- 
mises therein  mentioned  to  be  by  ^itn  Thornycrofl  (therein 
named)  appointed  to  the  use  of  the  said  John  Cheshire  and 
his  heirs,  subject  to  the  500  years^  term. 

<«  Secondly,  That  the  will  of  the  said  Ann  Thornycrofl,  dated 
the  23d  day  of  February  1787,  and  the  codicil  thereto  dated 
the  18th  .day  of  September  1787,  were  revoked  by  the  said 
deed  as  to  the  moiety  of  the  premises  so  appointed  to  the 
said  John  Cheshyre  and  his  heirs. 

^^  Thirdly,  and  fourthly,  That  the  said  will  and  codicil  of  i<iMi 
Thornycrofl  were  revoked  by  the  said  deed,  dated  the 
21st  day  o(  December  1787,  as  to  the  moiety  of  the  manor 
and  mansion-house  of  Sharstead  with  the  appurtenances; 
and  that  by  the  said  deed  an  estate  in  reversion  in  fee 
simple  passed  to  the  said  Alured  Pincke,  subject  to  the 
power  of  revocation  by  the  said  Ann  Thornycrofl^  therein 
mentioned." 

Kenyon, 
F.  BuUer{fi)y 
N.  Grose. 

(c)  Mr.  Justice  Jthhunt  was  sitting  in  Chancfry,  as  one  of  the  Lords  C«Bi*- 
sionen,  when  this  case  was  aipied. 

The. 
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*y  The  King  against  Dowlin^  .   >»  y^  j'i'*^iS* 

THE  defe^jfefi^jiS  iSctS^M^e  lJ^t^5%  Sej^iions  at  t]w  £zhLt 

Old  Bailey  for  perjury  committed  upon  the  trial  of  Captain  ?"^"7jVj 

Kimbn-y  formurder,  at  an  Admiralty  Session  held  in  June  1792;  aUnAdmU 

the  record  was  removed  into  this  court  by  cerliorariy  nnd  the  de-  Tion^here 

fendant  was  tried  and  convicted  .it  the  Sittings  after  Hilary  term  Jf 'n'"j;'^i"^]; 

last  befiM-e  Lord  Kenyan^    The  record  was  as  foUpws :  ijondonj  d^^*'**  j*^'* 

&r.    The  jurors,  &c»  present  that  at  the  Sefi^^ion  of  oyer  and  andothrrs 

terminer,  &c.  holden  for  the  jurisdiction  pf  the  Admiralty^  S^c,  Sfirlujmy, 

at  Justice  Hall,  &c.  on  Thursday  7th  qf  JunCj  32  Geo.  3.  &c,  ^;Ve '***  ^• 

before  Sir  JWwie^il/flrrio//,  Kni<^ht,Sir  If.  Ji.^shhurst^  Knighi,  JJJ^JIfj:*  ^, 

Sir  2?.  Hothamy  Knight,  J.  Fisher ^  J.  Nichollj  J.  ff.Arnold^  owe;  the 

3/.  Swabey,  J.  -Dyson,  and  others  their  fellows,  justices  of  our  take^t  to 

said  lord  the  king  assigned  by  letters  patent  to  then)  the  said  Sir  ^f^cr^l^l 

J^M.y  Sir  W.  II,  A.  fand  the  others  before  named]  and  others,  pc»«>n«  ^ 

,  11.  1*-*^    -r^     1.      •       t  Darned  of 

and  any  four  of  them,  under  his  great  seal  of  G.  B.  directed  [of  the  quonm^ 
which  number  the  will  and  pleasure  of  our  said  lord  the  king  J^m!  it^*" 
was,  that  the  said  Sir  J.  M.  Sir  W.  II.  A.  Sir  B.  II.,  J.  F.^  '^^'S^'^^u 
J*  N.,  J.  //.  A.y  31.  S.J  and  J.  J).,  amongst  others  in  the  said  ^^*'"5  ^^^^ 

1  _'  Hi  &11CD  a 

letters  patent  named,  should  always  he  onej  to  enquire,  &c.  and  tq  court  j,  k^ 
hear  and  determine,  &c.  one  John  Kimher  was  in  due  form  o/*/(72p  ^rm9fl^to 
tried  upon  /t  certain  indictment  then  and  there  depending  against  ^)2L]Jf  J^* 
him,  by  the  name  and  description  of  •/.  K.  &c.  by  a  certain  jury  dictm^nt 
of  the  county  duly  taken  and  sworn  between  our  said  lord  the  (Aem  f/e- 
king  and  the  said  J.  K.  In  that  behalf,  for  that,  &c.  [setting  forth  J^i^f  him 
the  indictment  against  J.  K.  for  murder  on  the  high  seas.]  'And  ^idThat  a7 
the  jurors,  &c.  present  that  Thomas  Dozclin,  late  of  &c.  at  andtponthn 
and  upon  the  said  trial  on  the  said  7th  of  June,  32  Geo.  3.  then  vnd 
at  &c.  in  open  court  at  the  said  Sessionsbefore  the  said  justices  [i'^i^„ff 
of  our  said  lord  the  king  above  named,  did  appear  as  a  witness  JJJ^^JJJJi* " 
for  and  on  behalf  of  our  said  lord  the  king,  against  the  said  *'Jf'{{J'"' 
J.  K. ;  and  the  said   T.  Dotvlin  did  then  and  there  in  open  are  mm- 
court  aforesaid,  &c.  before  the  said  justices,  take  his  corporal  meoMhat 
oath,  &c.  the  said  justices  having  then  and  there  sufficient  JJl^^'^'^ 
and  competent  power  and  authority   to  administer  the  said  mittedon 
oath,  &c.      The  indictment  then  set  forth  the  whole  evi«  j.K.forthe 
dence  given  by  the  defendant  upon  the  trial  of  .f.  jGT.   refer-  ud'thattb^ 
ring  to  the  inaaner  pf  the  death,  &c.  (a) ;  and  thei\  proceeded  i  ^^^^ 

perjury  WM 
'^The  perjary  wai  amimitted  npon  the  croo^xaiauiatioB*  wai  materia 

C(  •..J   al  on  that 

**ana  triaL 
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1795.      ^^  and  the  jurors,  &c.  present  that  at  and  upon  the  said  trial  U 

—       —   *^  then  and  (here  became  and  was  made  a  material  question,  whe- 

^iS3*    "  *'*®*'  ^'*®  said  defendant  had  ever  said  that  he  would  be  re- 

Dowus.     i(  venged  of  the  said  J.  K.  and  would  work  his  the  said  J.i^/s 

^  0^^^<^*Ji^  **  ruin."    The  indictment  then  proceeded  to  assign  the  perjury 

^^  ^~£fc^.  upon  this  and   other  allegations  in  the  defendant's  evidence, 

concluding  in  the  usual  form. 

Two  objections  were  made  in  arrest  of  judgment ;  first  that 
it  does  Qot  appear  that  the  oath  was  administered  before  a  com- 
petent jurisdiction,  inasmuch  as  the  commission  by  which  the 
Court  was  constituted  is  either  absurd  or  nugatory  in  itself,  or, 
according  to  the  only  sensible  interpretation  which  can  be  put 
upon  it,  it  does  not  appear  that  the  Court  for  the  trial  of  J. 
Kimher  was  held  by  all  the  persons  before  whom  it  was  re- 
quired to  be  held.  Secondly,  That  no  plea  appears  by  the 
record  to  have  been  pleaded  on  the  trial  of  J.  Kimber^  and 
consequently  there  could  have1[>een  no  legal  trial  ou  which  per- 
^  jury  could  have  bef  n  committed. 

Ershine^  Piggott,  GarroWj  The  Common  Serjeant  (Silvester)^ 
and  Morgan,  shewed  cause.  1st.  It  was  not  necessary  to  have  set 
eut  the  commission  at  all,underwhich  theCourt  of  Admiralty  sat : 
for  by  the  23  Geo.  2,  c.  11,  in  order  to  render  prosecutions  for 
perjury  more  easy,  it  is  enacted  that  *^  In  every  indictment,  &c. 
^^  for  perjury  it  shall  be  sufficient  to  set  forth  the  substance  of 
^'  the  offence  charged  upon  the  defendant,  and  by  what  court 
^^  or  before  whom,  the  oath  was  taken  [averring  such  court, 
^^  &c.  toiioVe  a  competent  authority  to  administer  the  same]; 
"  together  with  the  proper  averments  to  faUify  the  matter 
"  wherein  the  perjury  is  assigned ;  without  setting  forth  the  bill, 
<^  answer,  information,  indictment,  declaration,  or  any  part  of 
^*  any  record,  or  proceeding,  either  in  law  or  equity,  other  than 
^^  as  aforesaid ;  and  without  setting  forth  the  commission  or 
"  authority  of  the  Court  or  persons  before  whom  the  perjury 
"  was  committed."  If,  however,  the  commission  be  set  out,  as 
it  is  here,  it  must  be  regularly  so.  Now  it  is  set  out  here  ver- 
batim. But  there  appears  in  the  quorum  clause  of  the  commis- 
sion to  have  been  a  blunder  committed,  by  requiring  that  all 
the  persons  whose  names  are  the  second  time  specified  should 
always  be  one.  Taking  this  literally,  it  would  be  absurd  to  sop- 
pose  that  the  Court  could  not  be  held  unless  all  those  persons 
made  one  person  ;  it  must  therefore  be  understood  in  the  only 
way  in  which  it  can  be  rendered  sensible^  namely,  that  one  of 

thost 
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to  persons  should  be  present  to  constitute  a  court.    Besides      1793^ 
lieformer  record  must  be  truly  stated,  however  erroneous,  m  -^  ^^^^ 
orderthat  the  proof  may  agree  with  the  record  :  bu   the  de-     ^ 
fendant  is  not  at  liberty  to  object  to  any  errors  m  tlu.t  record,    ^>o-»" 
wbkh  cannot  be  impeached  so  long  as  the  juc!s™ent  f;"%""" 
«ver«d,  Rer  v.  might.  Sir  T.  Raj,.  54  and  I  Sid.  148-  2dly, 
hisnot  necessary  to  allege  that  issue  wa.  taken  or  joined  on  the 
trial.of  a  capitarofFence.     In  legal  strictness  there  is  no  issue :  f«E«fl74.) 
but  the  trial  is  in  the  nature  of  an  inquiMtion  :  wl.erein  the  jury 
are  to  enquire  into  the  truth  of  the  charge  a-ainst  the  prisoner. 
Formerly  the  trial  was  so  entirely  and  exclusively  an  inquisition 
on  the  part  of  the  crown,  that  the  prisoner  was  not  even 
permitted  to  call  witnesses;  but  the  jury  were  to  decide  on 
bis  guilt  or  innocence  according  to  their  ju.lgment  upon  the 
evidence  offered  in  support  of  the  prosecution :    and   this 
practice  was  not  enUrely  abolished  tiU  about  the  reign  of  Queen 
Mary  (a).    But  even  then  the  witnesses  for  the  prisoner  were 
Dot  examined  upon  oath,  in  consequence  of  which  the  jury  gave 
less  credit  to  them  than  to  those  examined  for  the  crown  who 
were  upon  oath.  This  practice  was  not  rectified  in  cases  of  trea- 
son'till  7  rr.3.  c.  3. ;  nor  in  other  cases  of  felony  till  1  Ann.  c.  9. 
Stai  however  the  ancient  form  of  an  inquisition  is  preserved, 
and  no  issue  is  joined.  This  will  appear  more  particularly  by  ad- 
vertin-r  to  the  forms  of  the  proceedings  on  the  trial  of  a  prisoner 
io  capital  cases  (6).    The  manner  of  calling  upon  the  prisoner 
to  answer  to  the  charge,  the  subsequent  demand  of  the  manner 
in  which  he  will  be  tried,  the  oath  of  the  jury  to  make  true 
deliverance  of  the  prisoner  whom  they  shall  have  in  chaise, 
the  proclamation  for  the  witnesses  to  be  prepared  with  their  evi- 
dence before  the  inquest  is  taken,  the  charge  given  to  the  jury, 
and  the  oath  tendered  to  the  witnesses  for  the  crown  and  on  the 
part  of  the  prisoner,  are  all  indicative  of  an  inquisition,  and  not 
of  an  issue  to  be  tried  between  two  parties.    More  particularly 
with  respect  to  the  charge  given  to  the  jury  it  must  be  observed 
that  they  are  charged  with  other  enquiries  besides  the  guilt  or 
innocence  of  the  party  accused;  namely,  Whether  or  not  he 
fled.'  and  what  property  he  had  at  the  time  of  the  felony ;  and 

li!  Th^V^*  were  read  by  the  Common  Soijeanf,  in  the  coune  of  hU  arp.- 
m«t  oot  of  a  book  conUioiDS  a  coUecttoo  of  rtatotes  relative  to  treason:  to 
which  is  mbjoined.  *'  A  Form  and  Method  of  Trial  of  Commoners, "  4c.  which 
wis.etUedMd»pp«»»«*«'»>y*eJ>«'S«»'"*'*'^°*"'  UndCh.J.  £«tt. 

evea 
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1793.     even  as  to  his  guilt,  the  jury  arc  not  charged  with  any  issue  as 
'    '  in  civil  cases  or  in  cases  pf  misdemeanours  ;  but  simply,  Whether 

'^g^^  the  prisoner  be  guilty  or  not  of  the  offence  with  which  he  stands 
BowuH.  charged?  This  principle  has  also  been  recognized  in  adjudged 
cases.  In  Rex  v.  Onehy  (a),  who  was  convicted  of  murder,  it 
was  moved  in  arrest  of  judgment  that  there  was  no  joinder  of 
issue,  for  want  of  a  similiter ;  but  the  precedents  in  all  capital 
cases  being  in  this  manner,  the  objection  was  over-ruled.  In 
Rex  V.  Rjoyce  (i),  upon  an  indictment  on  the  riot  act,  1  6^o. 
si.  2.  r.  5.  objection  was  taken  in  arrest  of  judgment  that  no 
issue  was  joined  :  but  the  Court  held  it  not  necessary ;  they  raid 
that  ^<  upon  a  commission  of  gaol  delivery^  which  is  a  proceeding 
-"  ore  ienm  Sf  instanter^  no  issue  is  joined  ;  the  defendant  says,! 
^^  am  not  guilty,  therefore  let  me  be  delivered  out  of  prison." 
In  Tremaj/ne^s  P.  C.  146.  and  169.  there  are  two  precedents, 
one  for  perjury,  the  other  for  subornation  of  perjury,  in  which 
no  plea  is  stated,  only  that  the  party  was  debito  modo  tried  and 
convicted. '  But  however  that  might  have  been  before  the 
iS  Geo.  2.,  it  certainly  is  not  necessary  to  allege  since  that  sta- 
tute that  the  proceeding  was  held  in  a  technical  form ;  it  is  suf- 
ficient  if  the  substance  of  it  be  stated.  Now  here  it  is  stated 
that  Kimber  was  in  due  form  of  law  tried  upon  a  certain  indicts 
mcnt  then  and  there  depending  against  him  for  murder; 
which  could  not  be  if  all  the  proceedings  were  not  regularly 
had.  And  in  AyletCs  case  (r)  Lord  Mansfield,  in  answer  to  ob- 
jections taken  to  the  formality  of  the  indictment,  said,  "  In  the 
^'  case  of  perjury,  I  take  the  circumstances  requisite  to  be  these ; 
**  the  oath  must  be  taken  in  a  judicial  proceeding  before  a  com  ft* 
"  tent  jurisdiction,  and  it  must  be  material  to  the  question  de- 
"  pending.'^  All  those  requisites  were  complied  with  here ;  the 
proceeding  was  judicial;  the  jurisdiction  was  competent;  and 
it  is  averred  that  the  oath  on  which  the  perjury  was  assigned 
was  material  to  the  question  depending. 

Mingaj/,  Chambre,  Tfood,  Fielding,  and  Christian^  contra,  1st, 
It  was  competent  to  the  Crown  to  form  the  Court  of  what  number 
it  pleased.  Here  the  words  of  the  quorum  clause,  if  taken  literally, 
are  not  sensible ;  and  therefore  in  order  to  make  sense  of  it  the 
Court  ought  to  reject  the  last  word  ^^  one.'*  Then  it  will  stand  thus 
that  of  the  persona  first  mentioned  the  king  willed  that  Sir  J.  M., 
Sir  JV.  H.  A.  SfC.  (among  others)  named  in  the  said  letters  patent 

(«)  2  Sin.  m.  (b)  4  Burr.  9084, 5.  (c)  jitd€,  I  foU  $3. 

should 
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should  always  he :  that  is^  that  the  eight  specially  named,  and     1793. 

$ome  others  not  named,  should  constitute  the  Court.  But  even  if -« 

the  word  one  stand  unrejected,  the  Court  may  make  sense  of  the  ^JJa^/J" 
record  by  construing  it  to  mean  one  integral  part  of  the  Court ;  I>»»wli». 
then  it  will  stand  thus ;  that  the  Court  was  to  consist  of  two  in- 
teg^nil  parts,  one  of  them  composed  of  the  eight  persons  spe* 
cially  named,  who  were  required  to  be  all  present ;  the  other  of 
the  other  persons  not  named,  some  of  whom  roust  also  be  therc.^ 
But  according  to  either  construction  it  will  appear  that  the 
trial  of  iTtnifrer  was  coram  nonjudice:  because  though  the  eight 
persons  specially  named  are  stated  to  have  been  present,  yet  it 
does  not  appear  that  any  of  the  others  not  named,  amongst  whom 
the  eight  are  required  to  be^  or  to  be  one  integral  part,  wei^ 
present.  And  this  objection  is  not  cured  by  the  statute  of 
Geo.  2. ;  because  that  statute  expressly  requires  that  the  com* 
petency  of  the  Court  to  try  should  be  made  to  appear.  2dly, 
The  second  objection  is,  not  that  it  does  not  appear  that  any 
issue  VDOS' joined^  but  that  any  plea  was  pleaded  by  the  defend- 
ant; and  therefore. the  cases  cited  from  Strange  vlwA  from  Burrow 
do  not  apply.  It  is  essentially  necessary  to  an  indictment  for  per- 
jury upon  a  former  trial  to  state  that  the  defendant  pleaded ;  be- 
cause it  is  part  of  the  substance  of  the  proceeding :  for  upon  the 
nature  of  the  plea  must  depend  in  a  great  degree  tlie  materiality 
of  the  question,  which  the  Court  ought  to  see  plainly  upon  the 
face  of  the  record,  and  it  should  not  rest  upon  a  general  allega- 
tion that  the  question  Was  material.  The  statute  of  Geo.  2.  in 
stating  that  the  indictment  for  perjury  need  not  set  forth  any 
part  of  the  record  or  proceeding,  uses  the  words  ^^  other  than  as 
^  aforesaidy*  namely,  than  '^  as  shall  be  sufficient  to  set  forth  the 
"  substance  of  the  offence^  the  competency  of  the  Court,"&c.  Now 
the  substance  of  the  offence  must  be  commensurate  with  the  de- 
finition of  it :  and  the  definition  of  it  in  Hawkins,  3d  Institute, 
and  other  books,  is,  that  it  must  be  a  ^^  wilful  find  false  oath,  taken 
"  in  ajudicial  proceeding,  before  a  competent  authority,  upon  a 
'^  question  material  to  the  issue."  The  materiality  of  thequestion 
therefore  is  of  the  substance  of  the  offence:  and  that  cannot  ap- 
pear to  the  Court  unless  it  be  shewn  what  the  plea  was ;  for  the 
materiality  of  the  question  may  very  principally  rest  upon  that.  If 
the  defendant  pleaded  not  guilty,  that  is  a  plea  and  an  issue  in 
substance,  wliatever  the  form  of  the  proceeding  may  be,  and  whe- 
ther it  be  necessary  to  join  issue  on  it  or  not.  Thequestion  then 
goes  to  the  jury  upon  a  fact  alleged  on  one  side  and  denied  on  the 

other* 
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1793.     other.     Bat  suppose  the  plea  had  been  a  former  acqaittal  or 

• co^Tiction,  which  for  ought  appears  it  might  hite  bfeen;  thfn 

'^gt^^  the  question  pnt  to  the  present  defendant,  on  which  the  perjtfry 
Dowuir*  i^ag  found,  would  have  been  immaterial ;  and  whether  it  i!»80 
or  not  ought  to  be  left  to  the  judgment  of  the  Court  up6Wall 
the  subject  matter,  and  not  upon  a  general  averment,  that  it 
was  material.  And  though  it  may  be  said  that  this  qnestioir 
afiected  the  defendant's  credit  only ;  yet  no  question  could  be 
put  to  his  credit  until  he  had  given  other  evidence  in  chief  to 
the  issue :  and  if  he  gave  no  evidence  before,  which  was  ma- 
terial to  the  issue,  then  it  was  immaterial  to  discredit  him.  But 
whether  his  examination  in  chief  were  or  were  not  material 
cannot  be  adjudged  by  the  Court,  unless  they  knew  what  the 
issue  in  substance  was,  which  no  where  appears  upon  the  record. 
Upon  an  indictment  for  obtaining  money  upon  false  pretences, 
theCourt  have  held  it  necessary  to  state  upon  the  record  what 
the  pretences  were,  in  order  that  they  might  judge  of  them; 
and  a  general  allegation  that  the  defendant  had  obtained  money 
on  false  pretences  is  not  sufficient  (a).  The  general  allegation 
ihtLtKimber  was  tried  in  due  form  of  law  is  a  mere  inference 
from  other  facts,  which  facts  themselves  ought  to  have  been 
stated,  in  order  that  the  Court  might  draw  that  inference.  For 
in  indictments,  where  the  greatest  strictness  is  required^  no* 
thing  can  be  intended.  All  those  facts  therefore  ought  to  be 
stated  which  are  necessary  to  shew  that  the  jurisdiction  was 
competent,  that  there  was  something  to  be  tiied,  wh^t  that 
something  was',  the  materiality  of  the  question  to  that  point, 
and  the  falsity  of  the  oath.  In  a  late  case  (6)  from  Lancasicr^ 
upon  an  indictment  for  perjury,  objection  was  taken  that  it 
was  not  alleged  that  the  question  was  material :  to  which  it 
was  attempted  to  be  answered  that  it  could  not  be  perjury,  and 
consequently  that  the  defendant  could  not  have  been  ibund 
guilty,  unless  the  materiality  had  been  established  in  evidence. 
But  the  judges,  to  whom  tlie  question  was  referred,  determnied 
at  Serjeants*  Inn  that  they  could  not  take  that  by  iotendment 
or  inference,  but  it  ought  to  have  been  expressly  alleged.  If  the 
materiality  of  the  question  be  of  the  substance  of  the  offence, 
the  statute  of  Geo.  3.  not  only  does  not  dispense  with  the  re- 
cital of  such  parts  of  the  former  proceeding  as  may  be  necessary 
to  manifest  that  materiality,  but  even  requires  it.    But  if  it 

(a)  JR.  ▼.  Manony  ante,  ?  vol.  581. 

(b)  Rex  T.  JtPKeron,  Lanea$(9r  Lc&t  Am\tts,  1792,  tor,  BuUtr,  J. 

were 
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irere  sufficient  to  state  that  the  trial  ws^s  held  in  d  ue  form  of  hn,     I793« 
every  necessary  allegation  nojght  be  omitted  under  the  idea  that 


every  thiqg  was  CQinprised  in  that  one ;  and  the  rest  of  the  ^gau^t 
statute  wpuld  be  rendered  nugatory.  For  it  might  equally  be  ^^"*f' 
cQntended  that  the  trial  could  not  be  held  in  due  form  of  law 
UDless  the  Court  had  competent  jurisdiction,  and  unless  the 
question  was  material ;  but  yet  those  allegations  are  necessary 
in  th^  judgment  of  the  Court.  As  to  the  precedents  cited  from 
Tremayne^  they  cannot  be  supported ;  otherwise  the  stat.  of 
Geo.  2.  would  have  been  nugatory  :  but  the  very  passing  of  that 
statute  shews  that  it  was  necessary  before  to  state  all  the  pro* 
ceedings.  Besides,  they  are  contradicted  by  every  other  pre- 
cedent for  perjury  in  the  same  and  other  books;  in  all  of  which 
the  defendant's  plea  is  stated.  And  it  is  observable  theit  in  the 
precedent  cited  from  page  146  of  Trtmayne^  it  is  alleged  that 
the  jury  were  sworn  to  try  iht  issue  Joined  between  the  parties. 
Lane's  case  (a)  is  stated  thus  :  *^  be  was  indicted  for  perjury, 
^'  for  that  upon  an  issue  in  such  a  matter  between  parties  he  did 
^'  falsely  depose,  &c.  but  shewed  not  how  the  issue  was,  nor  how 
"  the  deposition  trenched  to  the  point  of  the  issue ;  and  he  was 
''  discharged.''  And  that  the  question  must  appear  to  be  ma*- 
terial  to  the  issue  is  clear  from  the  precedents  in  Coke^  RasiaU, 
and  Tremayne,  3  Jnst.  167.  4  Com.  Dig.  110.  (B.  102.)  2  Itol. 
Hep.  S69.  Carth.  422.  1  Ld.  Rnt/m.  257.  and  Eliz.  Cannings  , 
case  C^),  v^hich  latter  it  is  to  be  observed  is  since  the  statute  of 
Geo.  2.  and  wherein  the  issue  is  stated. 

Lord  Ken  YON,  Ch.  J. — We  have  occasion  to  lament  in  almost 
all  the  trials  for  perjury  that  the  prosecutor  does  not  avail  him- 
^If  of  the  excellent  law  which  was  passed  in  the  late  reign  (c), 
to  obviate  difficulties  in  drawing  indictments  for  this  offence.  I 
do  not  dissent  from  any  of  .the  authorities  which  have  been 
cited  on  behalf  of  the  defendant,  but  I  do  not  think  that  they 
apply  to  this  case.  Two  objections  have  been  made  in  arrest 
of  judgment ;  first,  that  it  does  not  appear  that  the  Court,  where 
Kimber  was  tried,  had  jurisdiction  to  try  him.  1  admit  that, 
although  it  was  not  necessary  for  the  prosecutor  to  set  out  io 
the  indictment  the  commission  at  the  Admiralty,  yet  as  he  has 
undertaken  to  do  it,  if  it  he  not  properly  set  forth,  th^  indict- 
ment does  nqt  shew  a  sufficient  authority  to  try  Kimber.  But  ^ 
I  am  clearly  of  opinion  that  the-  commission  is  suiliciently  set 
forth;    The  most  that  can  be  made  of  it  is,  that  it  is  a  clerical 

(ii)  Cro.  EUw.  148.  (b)  10  St.  Tr.  205.  (c)  23  Geo.  2.  c.  11. 

error  r> 
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1793.     error :  but  there  are  many  authorities  to  shew  that  such  an  error 
'  is  not  a  sufficient  objection  in  criminal  prosecutions ;  for  in- 

tfi(iMt      stance,  ^^  undertood'*  for  '^  understood"  was  held  not  to  be  a 
-Domiw.    variance  in  an  indictment  for  forgery  (a).  And  here  it  is  impossi- 
ble for  any  person,  reading  this  commission,  not  to  see  that  any 
one  of  the  persons  enumerated  jn  the  quorum,  together  with 
three  of  the  others  not  named  of  the  quorum,  might  constitute 
the  Court  to  try  Kimber.     The  other  objection  is,  that  it  does 
not  appear  in  the  indictment  that  the  perjury  was  committed  on 
the  trial  of  Kimber  for  the  murder.    At  the  trial  it  struck  me 
that  there  was  mud^  weight  in  the  objection ;  and  if  this  were 
an  indictment  at  common  law,  I  should  still  think  the  allega- 
tion objectionable.     But  notwithstanding  every  thing  that  has 
^    been  so  ingeniously  urged  by  tlie  defendant's  counsel,  the  whole 
of  the  argumentr  and  all  of  the  authorities  are  put  out  of  the 
question  by  the  statute  33  Geo.  &  c.  11. ;  which  enacts,  that  in 
every  indictment  for  perjury  it  shall  be  sufficient  to  set  forth 
the  substance  of  the  offence  charged,  and  by  what  Court  or 
before  whom  tbe  oath  was  taken,  (averring  such  Court,  &c.  to 
have  competent  authority  to  admitiister  the  same,)  together 
with  proper  averments  to  falsify  the  matter,  &c. ;  without  set- 
ting forth  thd  bill,  &c.  or  the  commission  or  authority  of  the 
Court  before  whom  the  perjury  was  committed.  Those  material 
things  are  averred  in  this  indictment :  I  do  not  know  what  can 
be  called  the  substance  of  the  olTence  charged,  if  alleging"  that 
"  at  a  court  of  oyer  and  terminer,  &c.  J,  Kimber  was  in  due 
^^  form  of  law  tried  upon  a  certain  indictment  for  the  murder 
"  of  A.  by  a  certain  jury  of  the  county  duly  taken  and  sworn, 
"  and  that  upon  the  said  trial,  in  open  court,  at  the  said  Ses- 
^^  sion  the  defendant  appeared  as  a  witness,  took  his  corporal 
*'  oath,  &c.  and  swore,  &c."  be  not  an  allegation  of  the  sub- 
stance of  the  offence.     This  is  in  my  opinion  the  substance,  in 
contradistinctix)n  to  the  detail  of  the  offence.     But  it  has  been 
objected  that  it  was  necessary  to  set  forth  in  the  indictment  so 
much  of  the  proceedings  of  the  former  trial  as  will  shew  the  ma- 
teriality of  the  question  on  which  the  perjury  is  assigned.    If 
it  were  necessary,  and  if  the  question  arose  on  the  credit  due 
to  the  witness,  the  whole  of  the  evidence  given  before  must  be 
set  forth :  but  that  has  never  been  held  to  be  necessary ;  it 
)    having  always  been  adjudged  to  be  sufficient  to  allege  gene- 
rally that  the  particular  question  became  a  material  question. 

That 
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That  allegation  was  wanting  in  /?.  v,  M'Keron^  and  that  wAs     1793. 
held  to  be  a  decisive  objection.     But  here  it  is  averred  that  the    ■ 
question,  on  which  the  perjury  was  assigned,  was  a  material    ^]jj^* 
question  ;  and  the  jury  have  found  it  to  be  so  by  their  verdict.    Dowlw. 
Without  discussing  this  objection  as  it  would  have  stood  at  com- 
mon law,  I  am  of  opinion  that  the  requisitions  of  the  statute 
have  been  complied  with,  and  that  the  substance  of  the  offence 
is  sufficiently  stated  in  the  indictment. 

AsHHURST,  J. — I  perfectly  concur  with  the  reasons  given  by 
my  Lord. 

BOllek,J. — The  first  objection  arises  on  the  const  ruction 
of  the  letters  patent,  constituting  the  Admiralty  Court ;  and 
three  constructions  have  been  made  ;  Ist,  that  any  one  of  the 
persons  named  in  the  quorum  was  sufficient  to  constituted  legal 
court ;  ?dly,  that  the  presence  of  all  was  necessary;  and,  Sdly, 
that  not  only  all. of  them,  but  also  "  the  others"  mentioned 
in  the  commission,  should  be  present.  But  this  objection  is 
founded  on  mis-stating  the  commission  set  out  in  the  record; 
for  that  19,  thai  the<?ight  persons  in  number,  and  others,  or  any 
four  of  them,  of  whom  the  said  J.  ii.,  &c.  (again  naming  the 
eight  persons)  shall  be  one,  shall  have  power  to  enquire,  &c. 
It  could  not  therefore  be  necessary  that  all  the  eight  should  be 
present;  for  it  w  expressly  stated  that  any  yowr  shall  lie  sufficient, 
provided  the  quorum  be  there ;  and  that  evidently  means  that 
any  one  of  the  quorum  is  sufficient.  And  it  appears  upon  the 
face  of  this  record  that  all  the  eight  were  present.  With 
regard  to  the  other  objection,  it  does  not  admit  of  a  doubt, 
even  on  the  cases  cited.  It  has  been  argued  that  it  must  appear 
in  the  indictment  precisely  that  issue  was  taken  in  the  prose- 
cution against  Kimbery  or  at  least  that  Kimber  had  pleaded  to 
the  indictment  ;  and  that  it  is  not  sufficient  to  allege  generally 
thai  he  was  tried  on  that  indictment  in  due  form  of  law.  If 
that  objection  were  well  founded,  it  would  equally  have  prevailed 
in  roost  of  the  cases  cited  by  the  defendant's  couhseL  Even 
if  the  allegation  had  been  ^^  that  a  certain  issue  was  in  due 
"  manner  joined  between  the  king  and  X  JSTiiw^cr,"  it  might 
with  the  same  reason  have  been  objected  that  it  was  not  stated 
hozs^  or  in  what  manner y  issue  was  joined.  Nothing  therefore 
will  satisfy  such  an  objection  but  stating  the  joining  of  the 
issue  in  the  very  words  of  it :  but  that  is  made  unnecessary  by 
the  act  of  parliament,  and  it  is  not  stated  in  any  of  the  caseq.  In 
R.  v.  E.  Canning  the  similiter  was  not  added,  and  with9ut 

that 
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1793.     thet  it  doe?  not  appear  that  issue  was  joined.    All  that  it  is 
necessary  to  state  is,  that  there  was  a  certain  cause,  &c.  and  that 


^Jw?**  it  came  on  to  be  tried  in  due  form  of  law  :  now  liere  it  is  ex 
Dowuir.  pressly  alleged  "  that  J.  Kimber  was  in  due  form  of  law  tried 
^^  upon  a  certain  indictment"  then  and  there  depending  against 
**  him  for  the  murder  of,"  &c.  Therefore  the  acquittal  or  con- 
demnation of  JTf^TiA^r  is  immaterial;  for  it  is  stated  that  the 
defendant  committed  the  perjury  on  the  trial  of  Kimber  on  (be 
indictment  which  charged  hiro  with  murder. 

Grose,  J.  declared  himself  of  the  same  opinion  on  both  pointR. 

Rule  discharged. 


,     .-.       *^vrx.  on  the  Demise  of  E.  Phipps  aMinsl  Lord  Mulgrave. 

June  /th.  ,-,  ->  y     w?  °       ^    r» 


l^Vk       Doe  I 


j^. devised  TTJ^  ejectment  for  certain  lands  m  the  county  of  lorA-,  tried 

real  and  JL  at  the  last  York  assizes  before  Bulle.r^  J.  a  special  verdict  was 

"*^Ttrust  to  found,  stating;  that  C  J»  Phipps^  I jord  Mulgrave  of  the  kingdom 

"« for'htr  o(  Ireland,  being  seised  in  fee  of  the  premises  in  question,  and 

"  brather  having  Only  onfe  child,  a  daughter,  and  three  brothers  of  whom 

•«  fin.t  and  the  present  defendant,  then  and  still  unmarried,  was  the  eldest ; 

••otbcr  the  lessor  of  the  plaintiflT  the;  second,  also  unmarried  ;  andv/. 

"ma"i"fSil  ^'  ^^^"  married,  but  without  issue,  the  third  ;  by  will  dated 

*Mireof  the  8th  of  October  1792,  devised  his  eslates  real  and  personal 

^'  Hticn  issue 

» tohisbro-  "  in  trust  to  7'.  Lord  Longford,  &c.  &c.  for  my  first  and  everr 
"amfhis  "other  son  in  tail  mule,  failure  of  such  issue  to  my  brother 
'«» everv"^  '*  Ilenrij  and  bis  flr^t  and  every  other  son  in  tail  male :  failure 
"  «th«'':  son  «  of  such  issue  to  my  brother  Edmund  and  his  first  and  erery 
" male, &c.  "  Other  son  in  tail  male;  failure  of  such  issue  to  my  brother 
"  all*  ih'e  *'  Auguslus  and  his  first  and  every  other  son  in  tail  male ;  failore 
***^^n^  "  ^^  ^"^'^  '^"^  ^^  my  daughter  A.  E.  C.  Phipps  and  her  first 
*|ca«ps  "and  every  other  son  in  tail  male;  and  in  jfailure  of  soch 
*^  inlpwlrh.   "  issue  to  her  eldest  daughter  and  her  first  and  every  other  son 


'  inent  of 
^  waste. 


"  in  tail  male ;  failure  of  such  issue  to  her  daughters  respectiTely 
'wUfuK^"  "  in  succession  ;  failure  of  such  issue  to  the  daughters  of  tlie 
and  direct.  •' last  surviving  JLord  Mulgrave;  in  all  the  foregoing  cases 
ncwais  of  a  "  without  impeachment  of  waste,  other  than  wilful."  Thea 
esfale  to^be  ^^^^'^  making  a  provision  for  his  daughter  to  the  amount  of 
"S?eVenant  ^^'000/.  the  will  proceeded  thus  :  "  My  will  is  that  the  money 
"  for  lifer  "  lodged  at  Child's,  to  pay  for  the  purchase  of  the  Lyth  rectory 

heldthati}.    ,,,,.,,.,  ^   ^  '  r^.      »    «.     /-  ,»  -. 

took  only  a      be  applied  tor  that  purpose  as  soon  asSir «/.  Shemeld can  eon^'- 

life  estate,  *^      * 

with  remainder  in  tail  to  bis  c)iU4ren. 

^'plete 


GEAVJU 
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'<  plete  the  title ;  and  the  renewals  to  be  made  by  the  tenant     179S. 

*^  for  life,"   "  I  name  for  the  executors  in  trust  of  this  my  will  -^ 

"  Mrs.  A.  J.y  my  brother  Henry  Phippsj  or  whichrver  of  my  ^^^ 
"  brolhers  may  succeed  to  the  estate^''  &c.  The  devisor  died  on  ^JJI^;^^"^ 
the  9th  of  October  1792.  It  further  appeared  by  the  special  ver- 
dict that  Sir  «7.  SA^^Mheld  the  rectory  of  Lylh  to  him  and  his 
heirs  and  assij^ns  for  thrpe  lives  under  the  Archbishop  of  York; 
that  the  devisor  had,  before  the  making  of  his  will,  entered  into 
ao  agreement  with  Sir  J.  Sheffield  for  the  purchase  of  the  rec* 
tory  for  the  remainder  of  the  term,  and  that  the  purchase  money 
was  lodged  at  Child's  the  bankers,  ready  to  be  paid  on  the  com- 
pletion of  the  title.  It  then  stated  the  seisin  of  the  defendant ; 
a  recovei^'  suffered  by  him  to  the  use  of  himself  in  fee  ;  and  the 
demise  of  the  lessor  of  the  plaintiff,  &c.  &c. 

S.  Heywoody  for  the  plaintiff,  contended  that  the  defendant 
ooly  took  an  estate  for  life^  with  i-emainder  in  tail  male  to  his 
issue.  This  was  the  natural  and  obvious  meaning  of  the  testator 
by  the  devise  "  \o  my  brother  Henry ^  and  his  first  and  every 
*'  other  SOD  in  tail  male."  And  in  order  to  maintain  that  he  took 
an  estate  tail,  by  referring  the  words  ^^  in  tail  male"  to  the  de* 
vise  to  Henryy  it  will  be  necessary  to  strike  out  the  intervening 
words  ^^  and  his  first  and  every  other  son."  But  words  cannot  be 
excluded  if  they  be  sensible  and  can  all  stand  together;  and  they 
are  not  only  sensible  but  of  great  importance  in  the  place  where 
they  stand*     It  will,  therefore,  be  much  more  consistent  with 
tbe  words,  and  with  the  general  intent,  that  the  defendant 
should  take  for  life  only,  with  remainder  in  tail  male  to  his  sons. 
This  interpretation  is  also  according  to  the  grammatical  con* 
straction  ;  for  if  the  words  "  in  tail  male"  be  referred  to  Henry 
rather  than  to  hisjirst  and  every  other  son,  it  will  be  annexing 
them  to  tlie  first,  instead  of  the  last,  antecedent.     The  intent 
of  the  devisor  was,  that  the  estate  should  be  annexed  tis  long  as 
it  might  to  the  honour  o(  Mulgrave:  for  this  purpose  it  is  na* 
tural  that  he  should  wish  and  intend  to  tie  it  up  in.  strict  set- 
tlement as  far  as  the  law  would  permit  him,  preferring  the 
males  to  the  females.     But  in  default  of  any  issue  male  of  his 
brothers,  he  limited  it  to  his  daughter  in  the  same  words  he , 
had  before  used,  ^^  and  in  failure  ofsuch  issue,  to  the  eldest  daugh- 
*^  ter,"  &c.  There  the  words  "  in  tail  male"  cannot  possibly  re- 
fer to  the  first  taker ;  and  there  seems  no  reason  for  supposing 
that  he  intended  to  use  them  in  a  different  sense  in  two  parts  of 
his  wilU  All  that  the  testator  meant  by  the  expression  of  his  first 
VauV.  Y  Md 
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1799.      and  every  other  son  in  lail  male  Was,  that  tb^  sons  sbould  take  ia 

''  succession.     That  he  intended  his  brothers  to  take  for  life  only 

afrainst     IS  further  evident  from  the  subsequent  clause  concerning  the 

^^EA  Jt  ^  money  which  was  appropriated  to  pay  for  the  purchase  of  the 

JLyth  rectory  as  soon  as  the  title  could  be  completed ;  and  the 

renewals  of  which  are  directed  to  be  made  by  the  tenant  for  life* 

This  must  refer  to  the  testator's  brothers ;  for  the  renewals  were 

to  be  made  upon  the  extinction  of  lives  then  in  being,  which 

might  probably  happen  in  a  short  time,  and  if  they  were  not  to 

take  for  life,  there  could  be  no  tenants  for  life  for  many  years 

to  come  in  all  reasonable  problibility.    Besides,  all  the  estates 

to  the  brothers  are  given  without  impeachment  of  waste,  which 

aflbrds  another  ground  of  presumption  that  the  devisor  intended 

they  should  only  take  life  estates. 

Lowndesy  contra.  The  defendant  took  an  estate  ra  tail  male, 
whether  the  "words  first  and  every  other  son  be  taken  as  words 
of  limitation  or  of  purchase.  Those  words  are  equivalent  in 
their  natural  sense  to  issue  male^  for  they  have  exactly  the  sane 
signification.  But  it  ia^said  that  such  a  construction  would 
render  those  words  superfluous  and  nugatory;  certainly  it 
would  in  the  event  which  has  happened ;  but  e%  ents  might  have 
happened  which  would  have  rendered  them  necessary,  and  to 
guard  against  which  they  were  most  probably  inserted.  It  most 
l3e  remembered  that  the  devisor  was  unmarried  at  the  time  of 
making  his  will,  as  were  two  of  his  brothers;  and  the  third, 
though  married,  had  no  children.  The  devisor  looked  to  the 
consummation  of  his  will  at  some  future  time,  and  meant  to 
provide  against  those  accidents  by  which  the  sitaation  of  hur 
family  might  be  altered.  The  reason  then  of  his  inserting  the 
words  first  and  every  other  son  was  to  provide  against  the  con- 
tingency of  his  brother  Henry  dying  in  bis  lifetime  leaving  male' 
>  insue,  and  of  dying  himself  before  he  had  an  opportunity  of  al«  * 
tering  his  will;  in  which  case,  if  there  were  not  a  specific liroita- 
tion  to  the  sons  of  his  brother,  they  could  not  have  taken  under 
the  general  devise  to  his  brother  and  the  issue  male  of  bis  body; ' 
but  the  devise  would  have  lapsed,  according  to  the  doctrine  of 
White  V.  White,  and  other  cases;  by  which  means  the  estate 
would  have  been  severed  from  the  title,^ against  wbieh  the  devisor 
anxiously  intended  to  provide.  That  event  not  having  happened, 
the  words  in  tail  male  may,  with  the  same  propriety,  be  annexed  to 
the  devise  to  the  defendant,  as  it  might  have  been  to  the  limitation 
to  his  first  and  every  other  son  in  the  event  above  alluded  to.  The 

devisor's 
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devisor'sgeneral  intent  clearly  was,  that  whoever  took  the  honour     1793, 
otMulgrave  should  take  the  estate  in  tail  male :  for  in  failure  of  — — ^-^ 
all  the  issue  male  of  his  brothers,  and  the  issue  male  and  female  of     t^^n$t 
his  own  dauo^hter,  he  limited  the  estate  to  the  daughter  of  the  ^^^  ^*'*^ 
last  Lord  Mulgrave,    As  to  the  circumstance  of  devisinrj;  the 
estates  without  impeachment  of  waste ;  the  words  added,  namely, 
other  than  wifful^  rather  shew  that  it  was  intended  as  a  prohi- 
bitory clause  to  the  tenants  in  tail  than  an  enlarged  one,  appli- 
cable  to  tenants  for  life,  the  other  expression  concerning  the 
renewals  to  be  made  by  the  tenant  for  life  is  very  vague  and  un- 
certain.   Bj  tenant  for  life  is  often  meant  no  more  than  tenant 
Id  possession,  and  Lord  Ilale^  in  King  v,  Melling  (a),  says  that 
for  some  purposes  tenant  in  tail  is  tenant  for  life;  that  is,  He- 
cording  io  Fountain  v.  Gooch  (6),  till  he  has  issue.     Besides, 
the  expression  is  not  applied  to  the  estates  of  inheritance  but 
to  the  lease  for  lives  of  the  rectory  which  was  to  be  purchased* 
For  though  the  lease  is  expressed  to  be  to  Sir  J.  S.  and  his 
heirs,  yet  ft  is  only  a  descendible  freehold,  of  which  the  lessee 
for  lives  may  be  considered  as  special  occupant. 

Lord  Kenyon,  Ch.  J. — The  words  "  first  and  every  other 
"  son,"  "  children,"  or  **  heir,"  may  be  taken  as  words  of  limit- 
ation, whereit  is  necessary  to  give  them  thatconstruction  in  order  ^ 
to  effectuate  the  intention  of  the  devisor ;  as  in  Robinson  v.  /2(?* 
binson  (c):  though,  ordinarily  speaking,  they  are  words  of  pur* 
chase.  But  in  this  case  no  doubt  can  be  entertained  respecting 
the  devisor's  intent.  First  he  devised  to  his  own  "  first  and 
"  every. other  son  in  tail  male ;"  and  if  he  had  no  issue,  "  then 
"  to  his  brother  Htnry  and  his  first  and  every  other  son  in  tail 
"  male,"  &c.  Now  if  he  had  given  instructions  to  a  conveyancer 
to  draw  his  will,  and  to  make  his  brothers  tenants  for  life,  and 
their  children  tenants  in  tail,  these  are  precisely  the  terms  in 
which  he  would  have  given  such  constructions ;  and  in  constru- 
ing wills,  we  must  take  into  consideration  the  short  hints  of  the 
devisor,  in  order  to  discover  his  intention.  To  be  sure  if  the 
objection,  voluil  sed  non  dixit,  had  occurred,  it  could  not  have 
been  got  over.  We  could  not  have  inserted  words  in  the  will, 
which  would  have  varied  the  construction  of  those  used,  eveh 
if  we  thought  that  the  devisor  intended  to  have  used  them  :  but 
here  the  intention  is  sufliciently  explained  by  the  words  which 
he  has  used.     Andgreat  weight  is  also  due  to  the  subsequent 

C«)  1  r^r.  8»  ik)%  E^.  Cas.  Mr.  306.  (c)  1  Btirr.  38. 

Y  2  wordf 
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1793.     words  which  direct  the  renewal  of  the  life  estate  to  he  made 

•—  "  by  the  tenant  for  life  ;**  for  they  can  only  apply  to  the  deviwr's 

«5fl!S»«  brothers,  since  there  was  no  other  person  who  could  take  a  life 
LoH  Mvu  estate  under  the  will.  In  some  of  the  cases  indeed  nice  dis* 
tinctiqns  have  been  made  to  whom  the  word  ^^  heirs*^  should  be 
applied ;  as  in  Oales  r.  Jackson  (a),  fFilcTs  case  (6),  &c.  but 
without  entering  into  those  niceties,  because  it  is  unnecesrary 
in  this  case  where  (he  devisor's  intention  may  be  collected  from 
different  parts  of  the  will,  I  am  clearly  of  opinion  that  on  the 
iair  construction  of  the  will  the  present  Lord  Mtiigrave  only 
took  a  life  estate,  with  remainder  in  tail  to  his  issue;  and  con- 
sequently that,  as  the  recovery  suffered  was  a  forfeiture  of  that 
life  estate,  the  next  brdther,  the  lessor  of  the  plaintiff,  is  eo« 
titled  to  recover. 

AsHHURST,  J. — The  words  "  first  and  other  sons**  arc  not 
words  of  limitation,  unless  it  be  manifestly  the  intention  of  the 
devisor  that  they  should  be  so  construed :  but  here  the  intention 
was  clearly  otherwise.  The  devisor  meant  to  give  only  an 
estate  for  life  to  the  first  taker;  and  that  this  was  his  intention 
is  confirmed  by  the  subsequent  clause,  directing  the  renewal  of 
the  leasehold  estate  to  be  made  by  ^^  the  tenant  fi^r  life." 

BuLLER,  J.— ^This  will,  though  expressed  in  short  terms,  i^ 
so  clear  that  no  person  but  a  technical  lawyer  can  entertain  a 
doubt  with  respect  to  it^s  meaning.  It  is  an  epitome  of  a  strict 
settlement.  The  whole  is  inaccurate,  for  the  deviser  begins 
with  giving  his  estates,  not  to  trustees,  but  in  trust  to  certain 
persons,  and  there  is  no  limitation  at  all  to  their  heirs.  As  to 
the  principal  question ;  the  devisor  has  not  said  in  express  ternii 
that  he  devised  to  his  brother  Henry  for  life,  but  it  maniMly 
appears  that  it  was  his  intention  that  his  brothers  should  only 
take  life  estates.  In  this  case  we  are  not  hampered  by  tech- 
nical words,  and  we  have  only  to  consider  the  plain  meaning 
-  of  the  devisor,  which,  1  think,  was  to  limit  his  estate  in  strict 
settlement  to  his  i>rothers  in  succession.  What  is  the  coone 
of  a  strict  settlement?  To  make  those  who  are  living  tenants 
for  life,  with  remainder  in  tail  to  their  unborn  issue.  A  strong 
argument  arises  from  the  clause  respecting  impeachment  of 
waste;  for  it  is  added  ^^  in  all  the  foregoing  cases  without  in-* 
*^  peachment,^  &;c.  which  applies  to  the  estates  given  to  all  the 
brothers.  It  has  been  contended  hpwever,  on  behalf  of  the 
def¥Adant,  that  the  devisor  only  intended  to  prevent  wiUul 
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waste;  but  that  was  not  the  wasti*  he  had  in  view.    The  com-      1793. 

mon  acceptation  of  the  word  is  destruction  of  houses,  and  not  •"— 

the  waste  which  is  usually  provided  against.  The  other  clause  ^^1^ 
about  the  renewal  will  bear  two  constructions;  but,  the  intent  ^™  **««^ 
tion  of  the  devisor  being  apparent  in  other  parts  of  the  will, 
it  is  fair  to  put  the  constructiou  on  it  for  which  the  plaintiflT 
contends.  And  the  last  clause,  in  which  the  executors  are 
named,  clearly  shews  that  the  devisor  intended  th^t  his  brothers 
should  take  in  succession ;  for  h6  appointed  his  brother  Ilenrjf 
Phfppsj  or  which'fxer  of  his  brothers  might  succeiedto  the  estate. 
Grose,  J. — The  devisor  has  expressed  in  short  terms  that 
which  conveyancers  express  very  much  at  length.  Jpstead  of 
vesting  his  estate  in  trustees  in  legal  language,  lie  has  saij 
shortly  what  hiwyers  mean  when  they  speak  of  limiting  an 
estate  in  strict  settlement.  1  have  no  doubt  but  that  he  meant 
to  give  his  estate  in  strict  settlement;  and  when  once  we  know 
his  meaning,  we  roust  endeavour  to  give  effect  to  it.  That 
he  intended  that  the  first  taker  should  only  have  an  estate  for 
life  is  evident  for  the  reasons  given  by  the  plaintiif's  counsel.  * 

h  is  not  indeed  an  express  devise  for  life ;  but  the  clause  re- 
specting the  renewals  by  the  tenant  for  life  shews  that  he  meant 
that  the  brothers  should  be  tenants  for  life.  In  answer  to  this 
observation,  it  has  been  said  that  tenants  io  tail  are  also  tenants 
for  life,  and  that  the  devisor  did  not  mean  by  this  expression 
to  restrain  the  estates  given  to  his  brothers  to  be  merely  estates 
for  life;  but,  in  common  parlance,  tenants  in  tail  f^re  not 
considered  as  tenants  for  life ;  they  are  something  more  thaa 
tenants  for  life.  On  the  whole  I  think  that  the  devisor  intend- 
ed to  give  life  estates  to  his  brothers,  with  remainders  in  tail 
to  their  children. 

Judgment  for  the  plaintifT, 


DoDSwoRTH  against  Bqwbn. 

Jmm  i 

VXR  plaintiff  filed  a  bill  of  Michaelmas  Term  against  the  ifubim,^ 
defendant,an  attorney,  as  the  acceptor  of  a  bill  of  exchange  fiMacaios^ 
drawn  the  10th  of  September  1792,  payable  three  months  aft^r  in  the  nZS^ 
date.    The  defendant  demurred ;  and  assigned  for  ca use  that  the  dJJ'onTiidg 
declaration  appeared  to  be  exhibited  in  and  was  entitled  of  ^iSwr 
Michaelmas  Term,  whereas  the  cause  of  action  appeared  to  have  <•"«  memo, 
arisen  and  accrued  on  a  day  subsequent  to  the  said  term,  and  ^t!^. 

that  ^^^ 
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1795,      that  the  declaration  by  the  memorandum  thereof  appeared  to 
"  have  been  exhibited  before  the  cause  of  action  appeared  to 

woRTK      have  accrued. 

UJ^^  fFood  (a),  in  support  of  the  declaration,  was  desired  to  begin. 
Though  the  objection  would  have  prevailed  in  an  action  against 
a  common  person,  it  cannot  in  this  action,  which  is  against  an 
attorney ;  for  an  attorney  may  be  sued  by  bill  in  the  Vaca- 
tion, (by)  though  it  is  entered  as  of  the  preceding  term ;  and  the 
Court  will  take  judicial  notice  that  he  may  be  sued  in  the  Vaca- 
tion. Then  if  any  case  can  exist,  in  which  the  bill  may  have  been 
filed  in  the  Vacation  subsequent  to  the  time  when  the  cause  of 
action  accrued,  the  demurrer,  which  supposes  that  the  bill  must 
necessarily  have  been  filed  in  Michaelmas  Term,  cannot  be  sup- 
ported. The  defendant  should  have  pleaded  that  the  cause  of 
action  did  not  accrue  until  afler  the  filing  of  the  bill,  to  which 
the  plaintiff  would  have  had  an  opportunity  of  shewing  in  the 
replication  the  day  when  the  bill  was  actually  filed.  In  Johih 
son  v.  Smilh  (c)  it  was  held  (hat  the  day  when  the  latUai  was  sued 
out  in  the  Vacation  might  be  pleaded.  Great  inconveniences 
will  result  from  a  determination  that  the  day  of  filing  a  bill 
against  an  attorney  cannot  be  shewn ;  for  then  in  a  variety  of 
cases,  where  the  time  of  suing  is  limited  to  three  months,  as  in 
penal  statutes,  an  attorney  cannot  be  sued  at  all  if  the  cause  of 
action  accrue  the  day  after  Trinitj/  Term.  Or  if  an  attorney 
accept  a  bill  of  exchange,  which  becomes  due  the  last  day  of 
any  term,  he  cannot  be  sued  until  the  following  term.  In 
answer  to  a  question  from  the  Court,  Whether  the  plaintiffcould 
.  not  amend  the  bill  ?  he  said  that  this  inconvenience  would  fol- 
low, that  if  he  entitled  it  as  of  Hilary  Term,  it  would  give  the 
defendant  an  opportunity  of  pleading  a  tender,  which  he  made 
before  ffilary  Term,  but  not  until  after  the  cause  of  action 
arose,  and  some  costs  were  incurred. 
[\^^  Sf  K  fViglej/j  contra.  In  the  instance  put  of  an  action  on  a  penal 
statute,  perhaps  the  plaintiff  would  be  permitted  to  state  in  the 
bill  the  real  truth  of  the  case,  and  shew  that  the  suit  was  com- 
menced within  the  time  limited.  In  Johnson  v.  Smith  the  time 
of  suing  out  the  latitat  appears  on  the  pleadings :  but  here  there 
18  an  incongruity  on  the  record ;  for  the  bill  appears  to  have 
been  filed  in  Michaelmas  Terra,  and  the  cause  of  action  did  not 
accrue  until  the  1 3th  oi  December  following. 

(a)  On  a  fonner  day. 

{b)  Comtiford^,  Price,  Dougl,  312.  3  E(L  Lane  v.  frheat,  i*.  313.  and  ffa^*^ 
V.  Fields^  mte^  173. 
U)  2  Burr,  950.  ^, 

Thi 
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1%e  Court  thought  lliai  the  plaintiff  might  amend  the  nemo-     1799. 
randum  of  the  bill,  by  inserting^  the  day  when  it  was  filed  :  but  ■■■■» 

89  it  was  a  point  of  great  importance  they  took  time  to  con-  ^!^!^ 
eider  of  the  question  ;  and  on  this  day  i^ave  the  plaintiff  leave  ^'^^ 
td^  amend  tho  bill,  as  follows,  on  payment  of  costs : 

^  Mickarlmes  Tetm,  ftc.  Be  it  remembered  tbtit  on  the 
^^  14th  day  of  December  1793  (a  day  after  the  cause  of  action* 
"  accrued)  A.  Dodsworih  brought  into  the  ofRce  of  the  clerk  of 
'*  the  declarations  of  this  Court,  according  to  the  aourse  and 
^'  practice  of  the  Court,  his  certain  bill  agaiomt  IV.  Bowen^ 
'*•  Gentleman,  one,  8tc,  and  filed  the  sanae  bill  as  of  Mkhuelma^ 
^  Term  in  the  SSd  year  of  the  reign,  $c. ;  which  aaid  bill  fol- 
^'  lows  in  these  words,  ^c." 


The  King  againsi  The  Inhabitants  of  Lyth.  Sutm-dajf^ 

TWO  justices  removed  Thomas  Oirling  from  the  township  if  a  has- 
of  fVhiiby  to  the  township  of  Lt/th^  both  in  the  county  sore  i^\ 
of  York.  The  sessions  on  appeal  confirmed  the  order,  and  stated  ftronp  piS* 
the  followincr  case :     On  behalf  of  the  respondents  it  was  ou<npti^« 

1     •  t  ■       1      •  •  »  -rxr  ■  *-    evidence 

prored  that  the  pauper  was  the  legitimate  son  of  W.  and  M.  thathe 
Cartings  and  was  born  in  Lyth.    On  behalf  of  the  appellants^  derByear* 
in  order  to  shew  a  derivative  settlement  in  the  pauper  from  his  -Jwa). 
fether  in  a  third  township,  it  was  proved  that  fV.  Carlingy  before  i^'3^ 
bis  marriage,  was  a  few  days  after  Michaelmas  1731  seen  and  4iS3.] 
known  to  be  in  the  service  of  one  M.  Campion  in  the  township 
of  Bamby^  in  the  said  county,  as  a  servant  in  husbandry ;  and 
was  from  time  to  time  seen  and  known  to  act  in  that  capacity 
with  M.  Campion^  at  Barnby^  for  some  time,  upwards  of  a  yean 
Evidence  was  then  offered  on  behalf  of  the  appellants,  to  provd 
that  M.  Campion^  who  is  long  since  dead,  had  declared  in  his 
lifetime  that  W.  Carling  had  been  hifed  with  him  for  a  year  : 
but  the  Coart  were  of  opinion  that  such  evidence  was  not 
admissible.     It  was  then  also  proposed  to  give  evidence  of  de- 
clarations to  the  same  effect  by  W,  Carlingy  who  is  also  dead, 
touching  such  hiring ;  but  the  Court  also  refused  to  admit  such 
evidence.    Whereupon  the  Court,  being  of  opinion  that  there 
was  no  evidence  of  an  hiring  for  a  year,  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  the  propriety  of  re< 
jecting  the  evidence  above  offered  of  the  decli^rations  of  M. 
Qamfion  and  W.  Carling;  and  also  whether,  after  rejecting auoh 

(a)  See  J?.  ▼.  Long  fThaiton,  pcH,  447.  S.  ^.      , 

decla- 
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1793.     declarations  they  had  done  right  in  refusing  to  infer  the  hiring 
from  the  fact  of  service  proved  as  above  stated. 


^Jm'S*  When  this  case  was  called  in  the  paper,  Lord  Kenymy  id* 
The  Jnha-  dressiofi:  hioiself  to  the  counsel  who  were  to  anrue  it  raid  tliit 
Lttb.  the  case  was  drawn  up  in  too  loose  a  manner  for  the  Court  to 
give  any  solemn  judgment  upon  it :  for  in  some  parts  of  it,  evi- 
dence was  stated  instead  of  facts ;  and  the  Court  were  left  to 
draw  inferences  which  the  magistrates  below  ought  to  have 
done.  But  that  if  the  Sessions  wished  to  know  whether,  from 
the  evidence  stated  relative  to  the  hiring  of  W.  Cartings  they 
were  at  liberty  to  draw  the  conclusion  of  his  having  been  hired 
for  a  year  in  (act,  the  Court  had  no  hesitation  in  thinking  that 
they  might  leglilly  draw  such  an  inference.  He  therefore 
thought  that  this  advice  of  the  Court  might  be  given  to  the 
magistrates  without  the  necessity  of  entering  any  regular 
judgment  upon  this  case  as  it  now  stood,  or  putting  the  par* 
ties  to  the  expence  of  stating  the  case  again. 

Wood^  in  support  of  the  orders,  shortly  stated,  that  it  had  been 
always  understood,  that  in  order  to  prove  a  settlement  by  hiring 
and  service,  it  was  essentially  necessary  to  prove  a  contract  be> 
tween  the  parties,  and  that  such  contract  could  not  be  inferred 
merely  from  the  act  of  service,  which  was  the  only  evidence  in 
this  case.  That  this  was  so  held  xnGregorySloke  v.  Pitmimier{a\ 
where  the  pauper  <^  served  her  grand-mother  four  yearB  oA 
S^  an  allowance  of  meat,  drink,  washing,  and  lodging  ;'*  yet  the 
Court  held,  that  as  there  was  no  contract,  no  settlement  could 
be  gained.  But  if  this  sort  of  evidence  were  sufficient  in  the 
ease  cited,  and  a  variety  of  others  to  the  same  effect,  settle- 
ments might  have  |ieen  gained  by  merely  proving  the  act  of 
tervice  for  the  year. 

Chambrej  contra^  mentioned  a  case  between  the  parishes  of 
Crowland  and  St«  John  the  Baptist  (A),  where,  in  answer  io  an 
objection  tliat  it  did  not  appear  on  the  face  of  the  order  that  the 
pauper  was  hired  for  a  year  mSt.  John%  it  only  being  stated  that 
he  was  last  legally  settled  there,  ^^  having  served  there  one  whole 
<<  year  with  one  «7.  X>.,'*  the  Court  said,  ^^  it  was  said,  he  was 
<^  last  settled  there.  The  justices  need  not  allege  how  he  was 
<<  settled  there.  And  it  being  said  he  served  a  year,  the  law 
"  presumes  he  was  hired  for  ayear.'^ 

Lord  Kbn  Y o  N,  Ch.  J. — In  R.  v.  Piiminster  it  appears  that  the 
pauper  was  taken  out  of  charity ;  and  therefore  the  presumption 

of 
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of  an  hiring  was  taken  away.     But  this  i'b  the  case  of  a  servant     1793. 

in  husbandry ;  whose  service  for  a  year  afibrds  very  strong  pre-   " —^ 

9umptive  evidence  of  an  hiring  for  a  year  (a).     But  however     agahiu^ 
strong  that  presumption  is,  as  only  the  evidence  of  the  hiring  is    J^^nuS 
stated,  and  not  the  fact  itself,  we  cannot  decide  upon  the  case ;      ^ttk. 
though  the  justices  at  the  sessions  must  be  directed  to  draw  the 
conclusion,  that  fF.  Carting  was  hired  for  a  year,  from  this 
evidence. 

BuiiLBR,  J. — In  R.  V.  Pitminster  the  presumption  or  an 
hiring  was  rebutted  by  the  peculiar  circumstances  of  the  case^ 
but  there  is  nothing  of  that  kind  here. 

The  Court  ordered  the  case  to  be  sent  back  to  the  Sessions. 

{«)  FMff  R.  V.  Thf»  Holy  TrhnUy,  in  War%ham^  Cald.  141 1  and  R.  ▼.  8t  MmU 


Burt  against  Moowe.  •  j^\ 

rWlO  trespass  for  breaking  and  entering  the  plaintiff's  closes,  j,  demfavd 
X    and  taking  and  impounding  his  cattle,  th<>  defendant  JJn?ofM 
justified  taking  the  cattle  as  a  distress,  because  they  were  doing  ^7^'^^ 
damage  on  jixe  Mead,  of  the  separate  herbage  and  feeding  of  ^Tirndtobe 
which  close  he  was  lawfully  possessed.   There  were  four  other  ^l^d'X 
similar  pleas  of  justification  to  other  trespasses  on  other  closes  ciiSJIie. 
charged  in  the  declaration.  The  plaintiff  replied  de  injurid  sud  5"?^°5*J'^ 
propfid^  Sfc, ;  and  on  the  trial  at  the  last  Dorchester  Assizes  a  ▼enaniing 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  mxl^finm 
this  Court  on  the  fbllowinir  case  :  out  amarr, 

mi        1    •      .«.  •  .  *°"  that  no 

The  plaintiff  was  the  occupier  of  an  estate,  called  Axe,  of  JJJSid^lS** 
which  the  several  closes  in  the  pleadings  are  parcel.  John  Burt,  w  *»»«»* « 
by  indenture  dated  3d  December  1791,  demised  to  the  defend-  t^pllSe'^ 
.^nt  a  dwelling-house,  &c.  and  also  the  milk  and  calves  of  22  {Sdi^Tf* 
>cow8,  provided  and  to  be  provided  by  Burt,  and  which  should,  {J^^J?? 
at  theexpence  of  Burt,  run,  be  fed,  and  depastured,  on  the  fol-  S^Aat  b\ 
lowing  grounds  on  Axe  farm,  [btating  them;]  To  have  and  to  SSSotiiS- 
hold  the  said  dwelling-house,   milk  and  calves  of  the  said  22  SSnc  SL^" 
cows,  from  the  13th  of  February  then   next  for  one  whole  ,"J5|J^g£ 
year,  yielding  and  paying  therefore  unto  BuH,  his  executoi-s,  4  fi«i469. 
&c.  150/.  &c.;  and  Burt  covenanted  with  Moore,   that  if  any  m's  Si 
cow  should  be  wanting  to  make  up  the  number  of  22  at  the  ^  ^ 
commencement  of  the  term,  the  same  should  be  bought  by 
iM^'day  next ;  that  if  any  of  the  cows  should  bring  forth  a 

dead 
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17d3.  dead  calf,  he  would  allow  2s.  6d.  for  such  dead  calf;  and  also  that 

he  (Burt)  his  executors,  &c.  would  allow  to  Moore^  during  the 

u  said  term,  sufficient  hay  and  8traw  Tor  such  calves  ofthesaidcowft 


0fam\ 

^.r^'x^  fc  e(f 


■Un/L 


as  should  be  kept  for  drivers ;  that  Burt  would  allow  Mfunt 
to  keep  a  mare,  to  be  fed  and  run  with  the  cows  on  the  dairy ; 
that  if  the  dairy  should  not  be  full  by  the  5th  of  Apnl^  be 
would  allow  Moorfy  his  executors,  &c.  2s.6iL  each  cow  weekly, 
fj  '^  until  the  same  should  be  full,  and  the  cows  have  calves ;  and  if 

^  '^'         any  of  the  cows  should  loose  their  milk,  or  fail  in  their  udders 

during  the  term,  would  make  a  reaK>nable  allowance  in  case  { 
the  same  should  happen  before  the  14th  of  November  then  \ 
next,  but  not  after;  and  also  that  it  should  be  lawful  for  ^ 
MoorCf  his  executors,  &c.  to  feed  and  depasture  the  cows  > 
from  the  2I.st  o^  April  to  the  12th  of  Maj^  then  ne^t  on  the 
great  watered  meadow  on  Aze  farm,  atidthat  no oUier glock  than 
the  22  coa?*  and  the  marcshould  feed  and  depasture  on  the  said  pre- 
mises during  the  term^  (except  a  bull  to  be  put  with  the  said  cows 
pn  the  2dd  day  of  April  iheu  next  till  the  ISth  of  iV(n^?6erthen 
next,)  and  from  which  time  till  the  end  of  the  term  Rurt  should 
stock  the  premises  with  sheep,  if  he  should  think  fit.  The  defend- 
ant entered  on  the  dwelling  house,  and  took  the  milk  and  calves 
of  such  cows  as  were  provided  by  the  plaintiff  pursuant  to  the 
terms  of  the  indenture.  During  the  continuance  of  the  term, 
and  at  such  times  when  the  plaintiff  had  agreed  not  to  turn 
other  cattle  besides  the  bull,  and  such  cows  of  which  the  de^ 
fendant  was  to  take  the  milk  and  calves  according  to  the  terms 
of  the  agreement,  into  the  closes  in  the  plea  mentioned,  other 
cattle,  to  wit,  several  cows  of  the  said  plaintiff  were  found  de- 
pasturing in  the  closes;  and  the  defendant  distrained  tbi'iaso 
depasturing,  and  impounded  them* 

Bond^  for  the  plaintiff,  after  stating  the  question  to  be,  Whether 
a  person,  who  rents  the  milk  of  cows,  which  the  owner  covenants 
shall  be  fed  in  particular  pastures,  can  distrain  cattle  belongingto 
the  owner  damage  feasant  in  the  same  closes  in  which  theeatde 
were  to  feed,  argued  in  the  negative.  This  case  is  brought  for- 
ward on  the  part  of  the  defendant,  on  the  authority  of  R'  v<. 
Piddletrenthide(a)^^i\ARex\.  ToIpuddle(b) ;  in  both  which  cases 
it  was  held  that  a  similar  interest  with  that  claimed  by  the  de- 
fendant was  a  tenement  within  the  stat.  18  &  14  Car  8.  c.  18. 
so  as  to  enable  the  party  to  gain  a  settlement  under  iti  But  the 
principle,  on  which  those  cases  were  decided,  is  not  applicable 

(a)  jinte^  3  vL  778.  (I)  Afdt^  4t»l.  671, 

to 
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to  the  present :  thofse  were  merely  decisions  on  the  construction      1795. 

of  a  particular  act  of  parliament,  in  which  many  circumstances   

were  taken  into  consideration,  which  can  have  little  weight  in     ^^^ 
this  case,  in  an  action  of  trespass.      The  material  ground     Mookb. 
of  decision  in  those  cases  is  the  credit  which  the  party  derives 
from  taking  an  interest  of  the  value  of  10/.  per  ann.     There 
too  this  interest  was  held  to  be  a  tenement,  because  it  v^as  a  pro- 
fit  arising  out  of  land:  but  it  does  not  follow  that  it  js  such  a 
profit  in  the  land  an  to  enable  the  party  to  distrain  cattle  damage 
feasant  there.     Many  cases  may  be  put  where  the  party  has  an 
interest  arising  out  of  land,  and  yet  not  such  an  interest  in  the 
land  as  to  give  him  the  power  of  distraining ;  e.  g*.  a  rent-charge. 
In  order  to  support  the  defendant's  justification,  it  is  incumbent 
on  him  to  maintain  two  propositions  ;  1st,  that  he  was  possessed 
of  the  separate  herbage  and  feeding  of  the  closes  in  question ; 
and,  $diy,  that,  in  consequence  of  that  right,  he  may  distrain 
cattle  damage  feasant  there.    Perhaps  it  may  be  admitted  that, 
if  he  can  support  the  first,  the  second  will  follow  of  course.  But 
the  first  cannot  be  sustained.  The  interest,  which  the  defendant 
claims,  arises  from  a  deed ;  and  therefore  the  exclusive  right, 
insisted  upon  by  him,  must  either  be  shewn  to  be  within  the  ex- 
press words  of  that  deed,  or  the  necessary  intendment  of  the 
parties.  Now  there  are  no  express  words  to  that  effect :  and,  in 
considering  the  intent  of  the  parties,  minute  expressions  may  be 
called  in  aid.    The  habendum  is,  ^^  to  have  and  to  hold  the  said 
"  dwelling-house,  milk  and  calves  ofihesaid92  cowsj"*  and  not  i/ie 
land  on  which  those  cows  were  to  be  fed  ;  and  the  demise  is  of 
the  dwelling-house,  &c.  and  also  of  the  milk  and  cows  to  be  pro- 
vided by  the  plaintiff,  and  which  should,  at  the  plaintiff's  expenccj 
ran,  be  fed,  and  depastured  on  certain  grounds.     But  it  could 
not  be  intended  that  the  soil,  or  vesture  of  the  soil,  should  pass 
under  this  deed,  if  the  cattle  were  to  be  fed  there  at  the  expence 
of  the  grantor.     For  if  he  had  demised  the  land  on  which  the 
cattle  were  to  be  fed,  they  would  be  fed  at  the  expence  of  the 
grantee  and  not  of  the  grantor.     Nor  can  such  an  intention  be 
collected  from  any  general  understanding  of  the  country  on  the 
effect  of  agreements  of  this  kind,  since  in  J?,  v.  Lockerly  («), 
^hich  was  the  ruling  case  upon  this  subject  till  very  lately,  it 
wa«  held  that  such  a  grant  as  the  present  conveyed  no  interest 
whatever  in  the  land,  but  was  a  mere  personal  contract.     It 
may  be  aditaitted  that  if  the  right  claimed  by  the  defendant  were 

(a)  nwrr,  S.  C.  315. 

necessary 
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1795.     neceRsary  to  the  enjoyment  of  that  interest  which  the  deed  pur^ 
ported  to  convey,  it  would  pass  by  necessary  implication :  but 


*"!"  that  is  by  no  means  necessary ;  for  the  right  claimed  by  him  is 
IftooKs.  the  exclusive  right,  the  separate  herbage  and  feeding  on  those 
closes ;  but  the  deed  itself  shews  that  the  plaintiff  was  to  torn 
on  a  bull,  which  is  inconsistent  with  the  idea  of  an  exclusive 
right  in  the  defendant.  The  separate  herbage  too  includes  in  it 
the  right  of  enjoyment  by  the  defendant  in  any  manner  he 
pleased :  whereas  the  mode  in  which  he  was  to  enjoy  it  is  point- 
edly marked  out  in  the  deed,  namely,  a  particular  and  limited 
mode.  Another  ingredient  in  the  case  is^  that  the  number  of 
cattle  to  be  turned  out  depended  on  the  plaintiff  alone,  and 
not  on  the  defendant,  who  now  claims  the  exclusive  right:  and 
indeed  according  to  the  very  terms  of  the  agreement,  so  6r 
from  the  defendant  being  entitled  to  the  excludve  right  to  the 
herbage,  it  was  in  the  plaintiff's  poiyer  to  prevent  his  enjoying 
it  in  any  manner ;  since  by  the  agreement  the  latter  was  to 
pay  to  the  former  a  stipulated  sum  for  each  head  of  the  number 
of  cattle  mentioned,  and  by  paying  a  certain  sum  he  need  not 
have  turned  out  one  single  cow.  It  seems  therefore  a  singular 
argument  that  the  defendant  had  the  exclusive  right  to  the  clem 
in  question,  when,  according  to  the  agreement  under  which  he 
claims  title,  it  was  in  the  option  of  the  plaintiff  to  prevent  hi« 
exercising  any  right  whatever  on  those  closes.  Another  argu* 
ment  also  arises  from  the  stipulation  in  the  articles,  that  only  one 
mare  should  be  turned  out  by  the  defendant;  for,  if  the  whole 
herbage  were'  conveyed  to  him,  he  might  have  turned  out  as 
many  as  he  had  chosen.  The  deed  shews  that  the  defendant 
had  only  a  limited  right  to  be  enjoyed  in  a  particular  manner; 
but  that  will  not  support  the  right  set  out  in  the  justification, 
which  is  a  general  unlimited  and  exclusive  right  to  the  herbage 
and  feeding  of  these  closes.  Neither  will  the  defendant  be  with- 
out remedy  if  he  has  not  this  summary  mode  of  taking  the  lav 
into  his  own  hands  by  making  a  distress ;  for  he  has  a  remedy 
on  the  covenant,  which  he  ought  to  have  pursued. 

Gibbs,  contra^  after  saying  that  he  relied  on  the  two  cases  al- 
luded to,  was  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — As  this  question  has  been  so  recently 
discussed  in  the  two  cases  cited,  it  is  hardly  necessary  to  repeat 
the  grounds  on  which  we  decided  those  cases ;  and  I  see  no 
reason  to  depart  from  the  opinion  which  I  gave  when  tho» 
cases  were  before  the  Court.    This  demise  of  the  dairy  is  a 

demise 
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demise  of  the  soil  and  excluRive  use  of  all  the  grass  that  should     1795. 
grow  on  the  closes  particularly  enumerated  in  the  lease,  to  be 


taken,  it  is  troe,  by  the  mouths  of  the  plaintiff's  cattle ;  but     ^^j^ 
thoi;e  cattle  were  q\m>  demised  to  the  defendant.     If  instead  of    Moouk 
the  plaintiff's  cattle,  the  defendant  had  rented  the  dairy  from 
some  other  person,  the  sola  ^  separalis  pastura  would  undoubt- 
edly have  passed  by  such  a  Remise  as  the  present,  notwithstand* 
ing  it  could  only  have  been  enjoyed  in  a  particular  manner. 
Otherwise,  if  a  stranger  were  to  turn  his  cattle  on  the  land,  what 
remedy  would  the  person  renting  the  dairy  have,  if  he  could 
not  maintain  an  action  of  trespass  against  such  stranger?  I  am 
perfectly  satisfied  that,  although  the  defendant  was  restrained 
by  the  agreement  to  a  particular  mode  of  occupation,  he  is  to 
be  considered  as  the  occupier  of  t)ic  land ;  and,  being  entitled 
to  the  sole  use  of  the  lamj,  is  also  entitled  to  maintain  trespass, 
or  to  justify  distraining  the  plaintiff's  cattle  damage  feasant 
there.    The  proviso  respecting  the  bull  does  not  vary  the  ques- 
tion ;  for  the  bull  was  taken  to  be  an  appendage  to  the  dairy. 
With  regard  to  the  case  of  /?.  v.  Lockerlj/y  we  thought  that  it 
could  not  be  supported  on  principles  of  law,  and  expressed  our 
opinions  to  that  effect  when  we  decided  the  case  of  R.  v.  Tol* 
puddle, 

AsHHURST,  J.-*-The  two  cases  allude4  to  go  the  full  length 
of  deciding  the  present,     (n  those  it  was  held  that  a  right  to 
the  separate  herbage  gave  the  party  renting  it  a  settlement; 
and  that  the  sole  right  to  the  use  of  a  thing  was  the  same  as  a 
right  to  the  thing  itself.     Such  is  the  present  case ;  it  is  a  de* 
mise  of  a  dairy  ;  of  the  sole  right  of  the  enjoyment  of  certain 
closes  to  the  exclusion  even  of  the  lessor  himself.     For  as  to  the 
circumstance  of  the  bull,  that  does  not  derogate  from  the  general 
and  exclusive  right  granted ;  on  the  contrary  the  stipulation  wag 
inserted  for  the  benefit  of  the  lessee,  and  not  of  the  lessor,  since 
otherwise  the  lessee  could  not  have  had  the  advantage  of  the  cows« 
BcLLBR,  J.— -This  action  («)  of  trespass  under  the  circum-> 
stances  of  the  case  is  now  for  the  first  time  brought  before  the 
Coort.    In  the  argument  in  R.  v.  Tolpuddle  it  was  contended 
that  trespass  could  not  be  maintained  by  the  lessee  of  such  an 
interest  as  this :  but  I  was  of  a  different  opinion,  and  still  con- 
tinue to  think  so.  On  these  agreements  the  remedy  has  usually 
been,  as  was  observed  at  the  bar,  on  the  covenant :  but  it  does 
not  follow  that)  because  the  lessee  may  maintain  an  action  of 

U)  Fifff  mzion  ▼.  Matknih,  3  Bun.  ISStt 

covenant, 
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1793.     covenant,  where  there  is  a  covenant  in  the  deed,  he  cannot 
■  also  maintain  trespass.     There  are  various  instances  in  which 

^bui     ^  party  has  one  of  two  remedies  at  his  election.    This  case 
HooftB.     lias  been  argued  on  the  part  of  the  plaintiff,  as  if  the  substantial 
part  of  the  grant  was  of  the  milk  of  the  cows  only :  but  that 
is  not  the  whole  of  the  agreement.     It  is  immaterial  whether 
the  cows  or  the  land  be  first  mentioned,  if  they  be  both  let; 
and   the  substance  of  the  agreement  is^  that  the  defendant 
should  have  the  sole  and  exclusive  use  and  enjoyment  of  this 
land,  together  with  a  certain  number  of  cows  and  a  hull  for 
the  use  of  those  cows  to  be  fed  on  this  ground.    Tlien  it  is 
the  same  with  respect  to  the  interest  which  the  defendant  took 
in  the  land  as  if  he  had  rented  the  cows  from  some  other  per- 
son.    The  defendant's  object  was  to  have  the  sole  occupation 
of  the  land,  to  be  enjoyed  in  a  particular  way.     And  this  I 
think  supports  his  plea,  in  which  he  says  he  is  entitled  to  the 
separate  herbage  and  feeding  of  these  closes.  Whether  the  num- 
ber of  cattle  to  be  depastured  on  these  closes  were  or  were  not 
limited  by  the  lessor,  it  is  immaterial ;  for  if  no  cattle  but 
the  lessee's  were  to  be  turned  on,  he  was  entitled  to  the  exclu- 
sive right  of  feeding  there  ;  and  this  proves  the  plea  in  the 
terms  in  which  it  is  pleaded. "  And  this  is  the  only  question 
♦hat  can  arise  in  this  stage  of  the  cause.     For  even  if  there 
were  any  foundation  for  the  other  objection,  that  the  defendant 
having  the  separate  pasture  could  not  distrain,  which  seemed 
indeed  to  be  abandoned,  that  would  not  so  properly  arise  now 
as  on  a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
conclusion  drawn  from  his  interest  does  not  follow  in  point  of 
law.     But  I  think  that  there  is  no  foundation  for  such  an  ob- 
jection ;  for  if  the  defendant  has  the  sole  and  excluaive  right  to 
the  occupation  of  these  closes,  he  may  maintain  trespass  against 
any  person  who  infringes  that  right,  or  be  may  distrain  cattle 
doing  damage  there. 

GnosK,  J. — This  question  arises  on  the  defendant's  plea, 
which  states  that  he  is  possessed  of  the  separate  herbage  and 
feeding  of  certain  closes.  In  order  to  see  whether  this  plea  be 
proved,  it  is  necessary  to  resort  to  the  agreement ;  and  that  I 
have  no  diflBculty  in  saying  gives  to  the  defendant  the  use  of 
a  certain  number  of  cattle,  and  the  separate  herbage  and 
feeding  of  the  closes  there  mentioned  for  the  use  of  those 
cattle.  It  seems  to  me  that  according  to  the  express 
words  of  the  agreement  and  the  intention  of  both  parties 

the 
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the  defendant  was  to  have  the  separate  hcrbag^e  and  feeding  of     1793s 
the  eloses  in  question ;  and  consequently  that  the  plea  is  proved. 


The  other  question  alluded  to  is  a  question  of  law ;  and  I  agree  J^^^ 
with  my  brother  Bu/ler  in  what  he  has  said  relative  to  the  time  MoomB. 
of  making  the  objection.  But  even  if  the  objection  could  now 
be  gone  into,  I  t{iink  there  is  no  weight  in  it;  for  it  must  be 
governed  by  a  case  in  1  Rol.  Abr.  405,  406.  where  it  is  said, 
that  if  by  a  custom  the  lord  has  no  right  to  turn  cattle  on  the 
common  at  a  certain  season  of  the  year,  and  J.  S.  has  a  right 
of  common  there  during  that  season,  the  latter  may  distrain 
the  cattle  of  the  former  turned  out  at  that  time. 

Gihbs  then  cited  Co.  Lit,  4.  6.  where  it  is  said  that  if  one  [5  Eati. 
hath  vesturam  terras^  or  herbagium  lerrce,  he  may  maintain  tres- 
pass guare  clausumfrtgit. 

Per  Curiam^  Postea  to  the  defendant. 


I 


Obnn  on  the  Demise  of  John  Slater  against  Joseph        Trntdty, 
Slater.  Jumiiti. 

N  ejectment  for  a  copyhold  estate  at  Ifazlewood^  within  the  ^.devised 
manor  otDufficldy  in  the  county  of  Derb^^  tried  at  the  last  nhtwB^ 
assizes,  before  Thomson  B  a  verdict  was  taken  for  the  plaintiff,  ^11!^^^^ 
subject  to  the  opinion  of  this  Court  on  a  special  case.     John  ?"f"5j* 
S/flicr,  bv  will  dal^d  24th  Maj/  1742,  having  before  duly  surren-  to  another 
dered  to  the  use  of  his  will,  devised  as  follows;  "  As  touching  anS^hJ   * 
"  the  disposition  of  all  such  temporal  and  worldly  estate  as  it  Sharred^htf 
"  hath  pleased  God  to  bestow  upon  me,  I  dispose  thereof  as  fol-  estate  with 
^'  loweth  [after  directing  the  payment  of  his  debts,  &c.]    Also  I  to  D.  and 
"  give  and  bequeath  all  my  copj^hold  lands,  lying  in  Ilazlezcood,  ^^c^S^ilT' 
"  to  my  nephew  Isaac  Slater;  but  if  the  aforesaid  Isaac  Slater  ^^^^^J^^ 
"  should  die  without  male  heir,  then  my  will  is  that  my  nephew  paid  at  a  fu- 

i£  T  1      Of  «     It  \         "  I  •  1  .     .  ,    turetime; 

John  hlater  snixW  enter  upon  and  enjoy  the  said  copyhold  heidthatif. 
"lands,  his  heirs  or  assigns  for  ever ;  provided  the  aforesaid  «tatctaU. 
"  Isaac  Slater  pay  to  my  now  wife  Elisabeth  Slater  the  sum  of  '[{fn'** 
"  8/.  every  year  during  the  term  of  her  natural  life,  by  two  equal 
"  payments,  &c.     And  if  my  said  nephew  Isaac  Slater  shall 
"  refuse  or  neglect  to  pay  the  aforesaid  sum  of  8/.  yearly, 
^'  that  my  now  wife  shall  enter  upon  and  enjoy  the  said  copy- 
"  hold  lands  during  her  natural  life.    [Here  follow  other  be- 
^^  quests.]    Also  my  will  is,  that  my  nephew  Isaac  Slater  shall 
"  pay  unto  J.  JB.  and  E.  B.  201.  each,  withi^n  four  years  after 

**  my 
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1793.  ^*  my  wife^B  decease,  out  of  the  copyhold  lands  in  Hazkwood; 

•TT  *  but  if  either  or  both  of  the  said  J.  JB.  and  E.  B.  shall  happen 

^Afutf  <^  to  die  before  the  time  before  mentioned,  then  my  said  nephew 


UkfWtM, 


<'  Isaac  Slater  shall  pay  that  share  or  shares  to  A,  the  wife  of 
"  N,  B.  her  heirs,  &c. ;  also  my  nephew  Isaac  Slater  shall  pay 
<<  to  my  nephew  Z).  S.  15/.  out  of  the  copyhold  lands  in  Hazk- 
♦*  wood  ten  years  after  my  decease.'*  In  August  177 1 j  Isaac 
Slater  was  admitted  on  the  death  of  the  devisor,  and  afterwards 
surrendered  the  premises  to  the  use  of  himself  for  life,  remain- 
der to  the  defendant  his  younger  son  in  fee.  Isaac  Slater  is  now 
dead,  leaving  the  lessor  of  the  plaintiff  bis  eldest  son  and  heir  at 
law.  On  the  Sd  January  1793,  the  lessor  of  the  plaintiff  was 
udmitted.  By  the  custom  of  the  m^nor  of  Duffield  a  recovery 
is  necessary  to  bar  an  estate  tail,  and  no  recovery  was  had  by 
Isaac  Slater  of  the  premises  in  question.  Isaac  Slater  paid  the 
annuity  to  the  testator^s  widow  during  her  life,  and  the  legacies 
therein  mentioned. 

Sutton  for  the  plaintiff. — The  question  is,  What  estate  Isaac 
Slater  took  under  the  ♦ill  otJohn  Slater  f  because  if  he  only  took 
an  estate  tail,  and  not  an  estate  in  fee,  not  having  suffered  a  re- 
covery, the  lands  will  descend  to  the  lessor  of  the  }.»Iaintiff  as 
tenant  in  tail.  Now  considering  the  operation  of  the  words 
immediately  following  the  devise  to  IsaaCy  namely,  '^  but  if  the 
"  aforesaid  i^oac  Slater  ^houXA  die  without  male  heir/*  they 
must  be  taken  to  give  Isaac  an  estate  in  tail  u  ale  by  necessary 
implication.  But  it  will  be  contended  that  Isaac  took  a  fee  by 
reason  of  the  annuity  to  be  paid  by  him  to  the  testator's  wife  for 
her  life,  and  on  account  of  the  legacies  which  were  to  be  paid 
tit  a  distant  day.  That  implication  has  indeed  been  raised  in 
some  cases,  where  the  question  was,  Whether  the  first  taker 
tookybr  life  or  a  greater  estate  ;  and  the  circumstance  of  such 
charges  has  been  relied  on  to  shew  that  the  estate  could  not  be 
confined  to  an  estate  for  life  only,  because  the  annuitants  might 
survive  the  devisee,  and  so  the  intent  of  the  testator  be  frus- 
trated :  but  such  an  implication  is  unnecessary,  and  has  never 
been  applied  in  order  to  convert  an  estate  tail  into  an  estate  in 
fee,  because  the  same  reasoning  does  not  apply.  This  distinc- 
tion was  recognized  by  Lord  Mansfield  in  Doc  v.  Fyldes  (fl)« 
He  was  then  stopped  by  the  Court. 

Clarke,  contra.    The  case  in  Cousper  is  distinguishable  from 
the  present^  because  there  was  an  express  estate  tail  in  the  first 

(a)  Cawp,  S33. 
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taker,  ih^  limitaHon  beinif  to  -rf.,  and  the  hein  of  her  hadj/^     179& 
and  here  the  c$tatc*tail  cnn  only  be  hy  implication  :  and  Lord   '  ' 

Mansfield  only  .said,  that  there  i»  no  instanee  ofsuch  an  impli-      a^aiMt^ 
cation  [arising  from  subsequent  charges]  where  an  express  estate     *''^'^*** 
for  life  or  an  express  esiafe-iait  is  given  in  terms.  In  raising  estates 
by  implication,  the  Court  have  always  proceeded  on  thegroun4 
ofeSbctuating  the  general  intent  of  the  testator.     Now  here 
the  general  intent  was  to  provide  Tor  his  wife  at  all  events, 
for  life.    All  the  devises  to  others  are  made  subservient  to  the 
punetual  discharge  of  Iter  annuity :  but  unless  Isaac  took  a  fee, 
tbat  provision  could  not  be  entirely  secure ;  for  she  could  only 
enter  iil  case  of  non-payment  by  Isaac  ;  the  right  of  re-entry  Rt 
amiejced  to  his  neglect  only,  and  the  land  is  n6t  charged  in  the 
bands  of  those  who  might  take  in  remainder ;  therefore  to  con- 
strue the  will  so  as  to  give  him  only  an  estate-tail,  might  defeat 
the  principal  intent  of  the  testator.     Besides  the  words  heir  mate 
are  not  necessarily  confined  to  heirs  of  the  body ;  for  a  person 
may  leave  other  heirs  male  than  his  children.     [Lord  Kenyan,-^ 
The  W()rd  heirs  has  been  always  construed  in  that  confined  sense, 
where  the  remainder  over  was  to  a  collateral  heir.]     But  it  does 
fiot  appear  that  that  is  so  in  this  case:  if  a  brother,  he  may  be 
a  brother  of  the  half  blood ;  and  the  Court  cannot  presume  the 
fad  one  way  or  the  other.     In  Abraham  v.  Twigg  (a),  a  devise 
to  G,  /).  and  to  bis  heirs  male  lawfully  engendered  was  held  to 
pass  the  fee. 

Lord  Kenyon,  Ch.  J. — It  is  clear  from  all  the  cases  on  this 
subject,  that  Isaac  Slater  took  an  estate-tail.  In  Blaxton  v.  Stone 
(h)y  where  the  father  devised  to  bts  eldest  son,  ^'  and  if  he  died 
"  without  heirs  male,  then  to  bis  other  son,"  the  Court  thought 
tbat  though  it  was  evident  that  the  word  ^^  body,"  which  pro- 
perly creates  an  estate-tail,  was  omitted,  the  intent  of  the  devi- 
Mr  might  be  collected  out  of  bis  will,  tbat  be  designed  an  estate- 
tail  ;  and  they  adjudged  it  to  be  so.  And  in  1  Vent.  330.  Lord 
Hde  mentioned  Barley's  case,  43  Eliz.  ;  "  A  devise  to  ^.  for 
"  life,  remainder  to  the  next  heir  wale,  for  default  ofsuch  heir 
^'  male  then  to  remain ;  adjudged  an  estate-tail."  And  with 
i*^gard  to  the  other  question,  the  law  on  this  subject  is  very 
accurately  stated  by  Lord  Mansfield  in  the  case  in  Cowper. 
Where  an  estate  is  given  generally  without  adding  words  which 
would  create  a  fee  or  an  estate-tail,  and  it  is  charged  with  the 
payment  of  annuities,  the  devisee  takes  a  fee:  but  tbat  is  not 

(a)  Cro.  Slit.  478.  (h)  3  Mod,  123. 
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179S*     the  case  where  an  estate-tail  is  given  to  the  devisee.   la  tVn 

• *"■  case,  the  devisor's  wife,  to  whom  the  annuity  was  given,  bad 

agamai  B  power  of  entry  in  case  of  non-payment  of  her  annuity.  And 
the  legacies  given  were  to  be  paid  at  a  remote  period,  before 
which  time  the  devisee  had  the  power  of  acquiring  the  fee  by 
suffering  a  recovery.  We  should  be  removing  the  land-mtifcs 
of  real  property,  if  we  were  to  determine  that  Isaac  SlaUr  took 
an  estate  in  fee. 

AsHHURST,  J.  of  the  same  opinion. 

BuLLBR,  J. — The  words  "  heirs  male"  toiay  admit  of  tbrce 
different  constructions.  First,  if  the  king  by  patent  grant  tot 
man  and  his  heirs  male,  the  latter  words  convey  no  interest 
{Secondly,  if  an  individual  by  deed  grant  to  A.  and  his  hein 
male,  A.  takes  a  fee ;  because,  against  the  grantor  the  word 
^^  male"  is  rejected.  Thirdly,  but  in  the  cane  of  a  devise  io 
those  words,  the  devisee  takes  an  estate-tail,  because  the  Court 
may  supply  the  words  ^'  of  the  body,*'  if  they  be  wanted  to 
effectuate  the  devisor's  intent. 

Lord  Ken  vox. — A  fourth  case  may  be  put  where  a  different 
meaning  may  be  given  to  those  words ;  if  an  estate  of  freehold 
be  limited  to  A.y  remainder  to  his  heirs  male,  the  latter  words 
enlarge  A.^s  estate  to  a  fee :  but  it  is  otherwise,  where  only 
a  tbrm  of  years  is  given  to  A.^  remainder  to  his  heirs  mate;  in 
puch  case  the  latter  words  are  words  of  purchase. 

Per  Curiam^  Postea  to  the  Plaintiff. 


The  King  against  John  Liston. 
junt  12th.    npiHIS  was    a  conviction  by    two   magistrates  upon  tbe 

^V^T  ^  ^^  ^^^'  2-  ^'  ^-  "*^®  *^''  ^^  preventing  of  excessive 
c.  u  which    and  deceitful  gaming ;  which  was  removed  by  certiorari  into 

th<*  summa-    tlsi^  CoUrt. 

Iioi"of  ma-  The  information,  which  was  laid  on  the  1st  of  Septemberl^si^ 
iierof-  charged  the  defendant  with  bfiving  on  the  25th  of  August  179i 
fences  con-   at  a  certain  house  in  Norris  Street,  &c.  set  up,  maintained*  and 

cerningthe  '  ■  ^  r»  7 

lottenr,  only  extends  (o  state  lotUHe$i  and  does  not  repeal  tbiir  power  orer  eaoMf  of  tkaaot« 
lottenos  prohibited  hy  12  O.  2.  c.  S8. 

What  evidence  is  saftcicot  |o  support  a  chanre  for  keepin^^  a  gaming  table. 

The  Court,  on  deciding  on  the  lerality  of  a  conviction,  cannot  take  c«gnixaBCc  of  any  fact 
contained  in  the  rrrtumrri,  bv  which  the  conviction  is  removed. 

And  therefore  they  refused  to  quash  a  conviction  00  t)ie  stat.  12  G.  2.  c  28.  directing  the  peaaltT 


to  be  distributed  according  to  that  act,  though  it  appeared  in  the  certimrmi  that  the  convicHon  was 
made  at  one  of  the  seven  public  offices  established  by  the  stat.  32  Geo.  S.  c.  53.  wMcb  diivctstltft 
all  penalties  levied  by  the  Justices  under  that  act  shall  be  paid  to  the  leceiven  avDointed  by  thit 

kept 
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kept  a  certain  fraudulent  game  to  be  determined  by  (he  chance     1703. 
o/dke  under  the  denomination  of  the  game  of  hazard,  against  '^  " 

the  form  of  the  statute,  &c.  The  evidence  shewed  that  the  de«  agamst 
fendant  was  master  of  the  house,  and  acted  as  master  of  a  "^'** 
hazard  table  there,  on  the  25th  of  August :  but  no  mention 
was  made  of  any  dice  being  then  used.  But  on  the  S6th  of 
August  one  witness  saw  a  dice  box  and  dice  on  the  table,  round 
which  many  persons  were  assembled,  the  play  having  bren  dis« 
continued  on  the  witness's  enterinjc  the  room.  The  defendant 
was  convicted  in  the  penalty  of  SOOL  ^^  to  be  distributed  as  the 
^^  statute  aforesaid  did  direct.'' 

In  the  certiorari^  by  which  this  conviction  was  returned  hero, 
it  was  alleged  that  the  conviction  was  made  by  C.  Conant  and 
P.  NevCf "  two  of  the  keepers  of  the  peace,  and  justices  for  the 
^  county  of  Middlesex^  duly  appointed  to  execute  the  said  office 
^^  of  a  justice  of  the  peace  at  the  public  office  in  Great  Afarlbo* 
"  rough  Street,  &c.  being  one  of  the  seven  public  offices  esta<> 
'^  blished  pursuant  to  the  statute  SQ  Geo.  3.  c.  53.  bearing  date 
^^  snbsequent  to  the  establishment  of  the  said  seven  offices,"  &«• 

Knowles  for  the  deYendant  took  three  objections ;  1st,  The 
justices  had  no  jurisdiction  ;  fbr  the  IS  Geo.  2.  c.  98.  on  which 
this  conviction  is  founded,  referring  to  the  10  8c  II  ff.  3.  c.  17. 
intitled,  *'  An  act  for  suppressing  o(  lotteries^'*  and  reciting  that 
certain  persons  had  set  up  many  unlawful  games  called  lotteries 
which  had  been  declared  bv  the  said  recited  act  to  be  nuisances ; 
and  that  to  suppress  all  such  lotteries  it  had  been  thereby  enact- 
ed, that  whoever  should  play  at  such  lotteries  either  by  dice,  lots, 
cards,  &c.  should  forfeit  certain  penalties,  enacts  further  pe- 
nalties against  lotteries,  upon  conviction  by  two  or  more  justices 
of  the  peace,  &c.;  And  further  reciting,  that  ^'  whereas  several 
"  persons  had  set  up  certain  fraudulent  games  and  lotteries  to  be 
^'  determined  by  the  chance  of  cards  and  dice,  under  the  deno^ 
^^  mination  of  games  of  hazard,  &c.  and  that  doubts  had  arisen 
^'whether  the  said  gsumefi  of  hazard,  &c.  were  within  the  deo 
^'  scription  of  the  lotteries  prohibited,"  &c.  it  enacts  that  if  any 
person  shall  set  up  or  keep  any  office  or  place  under  the  denomi* 
nation  of  a  sale  of  goods,  &c.  or  other  things  by  way  of  lottery, 
or  by  cards  or  dice,  &;c.  such  person  on  conviction  before  one 
justice  shall  forfeit  SOO/.;  one  third  to  the  informer,  and  the 
remainder  to  the  poor  of  the  parish  wherein  the  ofTence  is  com- 
mitted. And  by  the  second  section  it  is  declared  that  the^said 
games  of  hazard^  &c.  are  games  and  lotteries  within  the  intent  and 
(oeaoing  of  the  several  acts ;  and  th^t  every  persop  who  shall 
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I79J.     »ftt  up,  maintain,  or  keep  the  said  e^mes  of  hazard,  ftc.  thdl  b^ 
^  liable  taall  the  penalties  to  which  those  who  set  up  or  keep 

^Ju<^^  any  of  the  said  games  or  lotteries  in  that  act  mentioned  are 
LriTow.  liable.  If  then  these  games  are  to  be  considered  ns  lotteries^  4e 
jurisdiction  of  the  magistrates  is  taken  away  in  express  terns 
by  a  subsequent  act  of  the  27  Geo.  S.c.l.  s.  2.  Secondly,  The 
evidence  does  not  support  the  charge;  thediargets,  that  the 
defendant  kept  a  certain  fraudulent  game  to  be  determined  hytk 
chance  of  dice  called  hazard.  But  there  was  no  evidence  tbat 
there  were  any  dice  used  on  the  23th  of  August^  the  day  inen* 
tioned  in  the  information ;  and  the  informer  could  not  resort  to 
any  other  d^y :  but^ven  if  he  could,  the  evidence  given  of  the 
transaction  of  the  26th  August  cannot  support  the  allegation  m 
the  information ;  for  the  witness  only  swore  that  dice  were  used 
on  that>  day,  not  that  the  game  of  hazard  or  indeed  any  other 
game  was  then  played.  And  there  being  no  evidence  that  hazard 
is  a  game  played  with  dice,  the  Court  cannot  intend  it:  non 
constat  but  it  may  be  played  with  cards ;  and  the  inforroation 
must  be  strictly  proved  as  laid.  Thirdly,  The  penalty  is  &* 
recfted  to  be  distributed  according  to  the  1^  Geo.  2.  which  is  al- 
tered by  a  subsequent  act,  namely,  the  32  Geo.  3.  c.  53.  s.  5., 
whereby  it  is  provided  that  the  penalties  levied  by  the  justices 
under  that  act  shall,  except  the  informer's  share,  be  paid  to  the 
receiver  appointed  by  the  act.  And  though  it  does  not  apoeac 
upon  the  face  of  the  conviction  that  the  penalty  was  inflicted 
by  any  of  the  magistrates  under  that  act,  yet  it  does  so  appear 
by  the  certiorari  by  which  the  conviction  is  returned  into  this 
court ;  and  if  it  so  appear  by  a  record  of  the  Court,  they  are 
bound  to  take  notice  of  it.  The  adjudication  therefore  siioold 
have  been  that  the  penalty  should  be  distributed  according  to 
the  last  act. 

Russell^  contra^  was  stopped  by  the  Court. 

Per  Curiam. — There  is  no  pretence  for  either  of  the  oljec* 
tions.  ■  The  first  has  been  already  over-ruled  in  a  case  which 
came  before  us  about  two  years  ago  {a).  The  lotteries  meant  bj 
the  27  Geo.  3.  c.  1.  are  state  lotteries  only.  As  to  the  second 
objection,  there  was  evidence  sufficient  to  support  the  chaiy. 
The  charge  is  for  setting  up,  maintaining,  and  keeping  a  eertaii 
game  to  be  determined  by  the  chance  of  dice,  called  hazard ;  wad 
the  proof  is,  that  certain  persons  were  found  in  the  house  piaj* 
ing  at  hazard ;  and  whether  hazard  were  played  with  cards 
or  with  dice,  it  is  equally  prohibited  by  the  act.    However  if 

(a)  E0tt.  31  Gw.  X 

it 
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H  were  necessary  to  be  stated,  it  does  appear  hei^  that  a  dice      1793. 
box  and  dice  were  found  on  the  table  the  subsequent  day,  which  ■ 
from  the  manner  in  which  they  were  found  was  sufficient  to  war*     agau!u^ 
rant  the  justices  to  conclude  that  the  gume  of  hazard  was  there     i^^'^ok. 
played.     And  the  justices  were  not  confined  to  evidence  on  the 
particular  day.     As  to  the  third  objection  ;  we  cannot  take  no* 
tioe  of  any  fa<;t  which  does  not  appear  upon  the  face  of  the  con- 
viction itself,  on  the  validity  of  which  we  are  called  upon  to 
decide.     It  must  either  stand  or  fall  upon  its  own  merits,  and 
we  cannot  take  in  aid  any  extraneous  information  to  support  or 
quash  it.     And 

BuLLER,  J.  added^— It  is  not  to  be  taken  for  granted  that  the 
objection  would  have  any  weight  even  if  the  fact  appeared  re* 
gularly  before  us.  For  I  do  not  think  that  the  clause  in  the 
32  Geo.  3.  applies  to  the  case  until  the  adjudication  has  been 
made  under  some  former  statute,  whereby  the  penalty  is  in- 
flicted. The  clause  relied  on  does  not  affect  to  repeal  any  of 
those  acts,  but  only  provides  that  where  by  any  former  acts  the 
penalties  would  be  distributed  amongst  other  persons  than  the 
informers,  in  all  cases  where  such  convictions  are  made  by 
magistrates  under  the  new  act,  the  shares  of  all  but  the  in- 
former shall  be  paid  to  the  receiver  of  the  several  offices.  This 
clause  is  the  warrant  to  those  magistrates  for  paying  over  those 
shares  to  their  receiver  instead  of  those  who  would  otherwise 
be  entitled  to  the  money.  Until  tlie  conviction  is  made,  the 
receiver  cannot  maintain  an  action  for  money  had  and  received 
to  recover  those  sums :  but  it  was  not  intended  by  this  clause 
to  vary  the  form  of  those  convictions. 

Conviction  affirmed. 


The  Kino  against  The  Inhabitants  of  the  Hundred  of  Half-  fVfAnesdaff, 

SHIRE.  JuneiitXu 

AN  order  of  Sessions  in  the  county  of  TForcester^  for  raising  An  order  of 
money  recovered  against  the  hundred  under  the  riot  act  (a),  illc 'wying 
being  removed  by  certiorari  into  this  court,  appeared  to  be  up^7he^ 

of  an  handred  under  the  riot  act,  directinnj  that  the  money  when  levied  shall  be  paid  tnto^Oic 
■*ftd#  ttf  a  httoker  aobject  to  their  further  order,  is  bad. 

It  seems  that  a  writ  of  execution  sued  out  by  a  party  who  has  recovered  daniazes  azainnt  the 
BUMred,  and  delitered  by  the  shcrifl*  to  the  justice,  is  a  good  foundation  for  an  order  to  levy  the 

^  It  seems  also  that  the  order  for  levying;  the  damages  ought  to  be  upon   the  inhabitants  of  th-* 
iJ^^9on^^MUlai^tSyandhaml€idC  purbuant  to  the  words  of  the  Tt  Elit.  and  not  upua  the 
iDIiabitaoU  of  Uie  *•  dUtricU  and  parishes*'  wiUiin  the  haudred.    [4  i/.  ^  S.  i!0^. J 
(a)  1  QtQ.  l.$L%c,  ^ 

ai 
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1793,  as  folloTFS :  "  Worcester $hirf^  to  wit^  Be  it  remembered  thatit 

■  "  the  General  Quarter  Sessions  holden,  &c.  on  2d  and  3d  Otith 

^^^^  "  ^^^  32  Geo.  3.  before,  &c.  Whereas  the  sheriff  of  the  county 

lye  inha.  <c  of  W.  hath  delivered  into  this  court  a  certain  writ  of  cxecu- 

Ditants  of  1         •     « 

the  Han-  <*  tion  issuing  out  of  the  Court  of  Kind's  Bench,  at  the  suitor 
«^L^  "  J'  Taylor^  Esq.  tested  the  8th  i^fJune  last,  whereby  the  said 
^^  sheriff  is  commanded  that  of  the  goods  andchat|el8  of  W.  W. 
*^  and  J.  B.  (two  of  the  inhabitants  of  the  hundred  otHaif- 
<^  shire  in  the  said  county)  he  cause  to  be  made  2909/.  which 
<<  to  the  said  J.  Taylor  in  the  same  court  were  late  adjudgedto 
^  be  the  damages  which  he  had  sustained  by  reason  of  twehe 
^^  or  more  persons  having  riotously  demolished  his  dwelling 
**  house,  &c.  in  the  parish  of  JT.,  in  the  said  hundred  of  HdJ- 
<^  shire^  in  the  said  county  ;  and  whereas  due  proof  hath  been 
^^  made  upon  oath  to  this  Court  that  the  just  and  necessaiyex* 
*^  pences  which  the  said  W.  TV.  and  J.  jB.,  as  inhabitants  of 
^^  the  said  hundred  of  /T.,  have  been  Bt  in  defending  snck 
<^  action  have  been  taxed,  &c.  and  amount  to  318.^  2;.  8((.; 
*^  and  that  their  further  additional  and  necessary  expences 
"  amount  to  49/.  17^.  9rf.  which  altogether  amount  to  3^7/. 
<^  bd.'y  Therefore  this  Court,  upon  request  duly  made,  and 
'^  according  to  the  directions  of  the  several  statutes,  &c,  doth 
*^  hereby  assess  and  tax  rateablyand  proportionably,all  and  every 
*^  the  inhabitants  of  the  districts  and  parishes  within  the  said 
^'  hundred  of  //.  and  the  liberties  thereof,  towards  an  equal 
*^  contribution  to  be  made  for  the  relief  of  the  said  defendants 
*^  against  the  said  execution,  &c.  in  the  following  proportion, 
"[setting  it  out;]  And  do  hereby  command  the  respective 
"  constables,  &c.  of  each  of  the  parishes  and  districts,  that 
"  they  proportionably  assess,  according  to  their  abilities,  even' 
"  inhabitant  and  dweller  within  the  respective  parishes,  &c  for 
«  and  towards  the  payment  of  the  said  sum,  &c.  and  that  the 
"  said  constables,  &c.  levy  and  collect  the  same  within  thirtt 
"  days  from  the  date  hereof,  and  within  ten  days  after  such 
"  collection  pay  and  deliver  the  same  by  virtue  of  this  order,and 
"  subject  to  the  disposal  of  this  Court,  pursuant  to  the  several 
«  statutes  aforesaid,  into  the  hands  of  J.  B.  &c.  of  the  city  of 
«  Worcester,  bankers,  in  the  joint  names  of  R.  B.  and  J.  X. 
«  the  chief  constables  of  the  said  hundred  of  II.,  taking  a  re- 
"  ceipt  from  the  said  bankers,  which  shall  be  their  sufiicient 
"  discharge  for  all  the  money  so  paid,"  &c.  The  justices  further 
certified  that  warrants  were  issued  and  directed  to  the  proper  of- 
ficers to  l^vy  the  money,  and  pay  it  into  the  bankers  before 

named ; 
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named  ;  and  that  before  the  issuing  and  receipt  of  the  writ  of 
certiorari^  certain  sums  had  been  levied  under  those  Ivarrants. 
Signed,  &c. 

Bower  took  three  objections  to  the  order,  Ist,  That  the  order 
of  the  justices  had  proceeded  uiK)n  the  ground  of  a  writ  of  exe- 
cution first  delivered  to  them  by  the  sheriflT;  whereas  by  the 
riot  act  (a)  no  such  writ  ought  to  have  issued  :  but  the  party 
who  had  recovered  damages  against  the  hundred  was  entitled  to 
an  order  for  the  levying  of  the  money,  without  suing  out  any 
writ  of  execution.  2dly,That  the  justices  had  directed  the  levy 
to  be  made  on  the  inhabitants  of  districts  and  parishes,  instead 
of  the  inhabitants  of  '^  towns,  parishes,  villages,  and  hamlels,'* 
according  to  the  direction  of  the  97  Eliz.  c.  13.  So  that  the 
inhabitants  of  hamlets  and  extruparochial  places  would  he  ex* 
eropt.  Sdly,  That  they  had  directed  the  money,  when  levied, 
to  l)e  paid  into  the  hands  of  certain  bankers  at  Worcester^  in- 
stead of  ordering  it  to  be  paid  to  the  party  entitled. 

Erskine^nd  Wigley  shewed  ca4ise  against  the  rule  for  quash- 
ing the  order.  1  st,  The  writ  of  execution  was  properly  sued  out 
in  this  case,  though  it  need  not  be  executed.  The  6th  clause  of 
the  riot  act  directs  that  ^^  the  damages  recovered  shall  at  the 
^^  request  of  the  plaintiff,  &c.  be  raised  and  levied  on  theinhabi- 
^'  tants  of  such  hundred,  and  paid  to  such  plaintiff  in  such  man- 
'^  nerand  form,  and  by  such  ways  and  means,  as  are  provided 
^^  by  the  statute  S7  Eliz,  for  reimbursing  the  person  on  whom 
"  any  money,  recovered  against  any  hundred  by  a"ny.  party  rob- 
"  bed,  shall  be  levied."  Now,  hv  reference  to  the  statute  of  the 
^  Eliz.  c.  IS.  it  appears  that  a  writ  of  execution  must  have 
been  sued  out ;  because  it  states  that  "  after  execution  of  da^ 
**  mages  by  the  party  robbed"  the  justices  may  assess  the  inha- 
bitants of  the  hundred  to  the  relief  of  those  against  whom  the 
execution  has  been  levied.  The  latter  part  of  the  statute  is  in- 
deed repealed  by  the  8  Geo.  2.  c.  16. ;  the  regulations  of  which, 
and  of  a  subsequent  statute,  32  Geo.  2.  c.  46.  are  substituted  in 
lieu  of  those  contained  in  '27  Eliz.  The  8  Geo.  2.  c.  16.  s.  4. 
enacts,  &c.  ^^  that  no  process  of  execution  shall  be  served  on 
^'  any  particular  inhabitant  of  the  hundred,  nor  on  the  highcon- 
"  stable ;  but  the  sheriff  shall  on  the  receipt  of  any  writ  of  exe- 
*^  cution  to  him  directed,  in  pursuance  of  the  judgment,  &c. 
"  came  the  same  to  be  produced  and  shexsn  gratis  unto  two  justices 
"  0/  the  peaccy  &c.  who  shall  thereupon  cause  such  taxatipn  to 

(a)  I  Ce».  1.  sU  2.  c.  &. 
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1793.    '  ^'  be  mad^,  levied,  and  collected  in  such  manner  as  is  prescribed 
*  **by  27  £/i«."    It  is  true  this  provision  is  specially  directed  to 

^%^n^  cases  under  the  statute  of  Hue  and  Cry  :  but  being  a  rs;ula- 
lif  "^of  ^'^^  engrafted  on  that  statute,  and  the  riot  act  intending  to  adopt 
theHuo.  the  sanoe  mode  o(  proceeding  as  is  directed  to  be  used  in  cases 
iiALf-  under  the  former  statute,  it  seems  equally  referable  to  both. 
But  at  any  rate  this  Is  put  out  of  doubt  by  the  S2  Geo.  2.  c.  46. 
s.  34.  whereby  it  is  enacted,  ^^  That  no  writ  of  execution  here- 
*^  a/ier  to  be  sued  out  against  the  inhabitants  of  any  hundred,  on 
"  any  judgment  obtained  by  virtue  of  any  act  whatsoever,  shall 
*^  be  levied  on  any  particular  inhabitant  or  inhabitants  of  such 
'^  hundred,  but  the  sheriff  shall  on  receipt  of  everjf  such  isrit 
^^  cause  (he  same  to  be  produced  to  two  justices  of  the  peace^  in 
.  "  such  manner  as  is  directed  by  8  Geo.  2. ;"  and  it  also  directs 
the  justices  to  levy  the  costs  and  damages,  and  all  such  just  aod 
necesmiry  expences  as  any  inhabitant  of  such  hundred  shall  have 
been  at  in  defending  the  action,  (a)  By  these  two  statutes 
therefore,  which  regulate  the  mode  of  levying  upon  the  inha- 
bitants, and  which  mode  was  substituted  for  that  in  the  27  £/». 
c.  13.  though  the  writ  of  execution  is  not  to  be  executed,  it 
must  still  issue  and  become  the  foundation  of  the  subsequent 
proceeding?.  As  to  the  second  objection,  the  money  is  directed 
to  be  levied  by  the  several  constables  and  other  proper  officers, 
who  well  know  the  extent  of  their  own  jurisdictions:  and  the 
word  district  may  apply  to  the  towns,  villages,  and  hamlets, 
mentioned  in  the  act.  As  to  the  third  objection ;  the  payment 
to  the  bankers  may  be  considered  as  in  trust  for  the  party  eo- 
titled :  it  was  done  for  the  better  security  of  the  money  till  it 
was  all  collected. 

'  Bower  and  Russclly  contra.  In  support  of  the  Orst  objection  t 
the  8  Geo.  2.  only  applies  to  actions  against  the  huadred  upon 
the  statute  of  hue  and  cry  ;  and  as  the  riot  act  only  refers  to 
the  mode  of  proceeding  in  the  27  Eliz.  it  cannot  be  affected 
l^  the  regulations  of  any  subsequent  statute  referable  only  to 
proceedings  under  the  statute  of  hue  and  cry.  And  as  to  the 
32  Gto.  2.  it  does  not  enact  that  the  writ  of  execution  ought 
to  be  sued  out  in  this  case,  but  only  says  that  in  such  cases, 
where  by  law  it  is  required  to  be  sued  out,  it  shall  not  be  exe- 
cuted :  leaving  the  right  of  suing  it  out  as  it  stood  before  in 
each  particular  case.  And  as  the  riot  act  does  not  require  (hat 
'  • 

(a)  This  itatvte  further  directs  that  the  money,  tvben  levied,  steU  beptidlo  the 
tariff;  and  by  hia  jtaid  a?er  to  tb»  penoii  enttUed  to  receive  the  same. 

it 
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itshall.be  sued  out,  it  ought  not  to  have  been  issued  in  ihh      1793* 
case.    They  were  then  stopped  by  the  Court.  " 

.  Lord  Ken  YON,  Ch.  J. — The  last  objection  seems  decisive;  the 
justices  had  no  authority  whatever  to  order  the  money  to  be  paid 
to  the  bankers.  And  as  to  the  second  objection ,  when  the 
urdcr  is  renewed,  it  will  be  proper  to  pursue  the  terms  of  the 
act  of  parliament;  and  to  make  the  assessment  on  the  inhabit* 
ants  of  the  "  towns,  parishes,  villages,  and  hamlets."  The  term 
dislricl  is  too  vague  and  uncertain:  it  is  by  no  means  syoonymoua 
with  ^^  towns,  villages,  and  hamlets."  I  rememlter  a  case  ia 
which  an  appointment  of  overseer  of  a  precinct  instead  of  a 
parishy  was  quashed,  because  it  varied  from  the  words  of  the 
statute  (a).  With  respect  to  the  first  objection  ;  I  think  the 
observation  drawn  from  the  8  Geo.  %.  in  aid  of  the  order,  does 
not  apply  ;  because  that  statute  relates  merely  to  the  proceed* 
ings  upon  the  statute  of  hue  and  cry.  But  the  32  Geo.  S.  does 
seem  to  apply  to  this  and  every  case  where  damages  are  to  be 
levied  upon  the  inhabitants  of  the  hundred.  When  a  new 
order  is  made,  the  justices  certainly  ought  to  make  the  rate  in 
a  proportion  referable  to  the  abilities  of  the  respective  persons 
to  be  taxed  (ft). 

BuLLER,  J — There  is  no  doubt  but  that  the  last  objection 
must  prevail.  It  cannot  be  taken  that  the  bankers  are  trustees 
for  the  persons  entitled  :  for  the  money  is  to  be  paid  to  them 
mhjeci  to  the  further  order  of  the  Sessions,  Therefore  the  Sessions 
may  still  make  some  other  order  in  future,  consistently  with  the 
present  order ;  for  the  whole  is  still  left  under  their  control : 
But  that  is  not  warranted  by  the  act,  which  requires  payment 
to  the  party  entitled.  As  to  the  first  objection,  I  am  not  cer- 
tain that  the  suing  out  of  the  writ  of  execution  is  not  maintain- 
able even  upon  the  riot  act  itself,  without  recurring  to  the  S2Geo. 
2.  For  the  riot  act  directs  that  the  damages  shall  be  levied 
in  the  same  manner  as  by  the  27  Eliz.  is  Arected  in  the  case 
of  damages  recovered  by  the  party  robbed  ;  and  the  27  Elix. 
certainly  speaks  of  the  writ  of  execution  being  sued  out. 

AsHHURST  and  Grose,  Justices,  concurred. 

Russell  then  suggested  that  the  order  should  be  made  by  two  . 
justices  out  of  Sessions,  otherwise  the  parties  would  be  deprived 
of  an  appeal.     But 

(a)  Vide  R,  v.  Jrnold  and  Another^  3  Sam,  312.  E.  29  Geo,  2.  Const.  25. 

{b)  This  observation  was  in  reference  to  what  fell  from  Mr.  Bower,  that  the  real 
JWMD  of  opposing  the  order  was,  becaoae  the  money  wai  to  be  raited  acconliDg  to 
t^e  tt)4  aiiesiuient,  which  had  become  eztreuely  partial  and  lueqaal. 

The 
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1793.  The  Court  said  they  could  not  direct  what  should  be  done  Id 

ftiture ;  they  could  only  quash  the  present  order. 

mgaim^  Order  quashed. 

The  Inha- 
biUiiti  of 

tbe  Han-  ^^ 

drcdof 

taiRt. 
^      !I^2j^^'  The  KnrQ  against  The  Mayor  and  Burgesses  of  GLouccstEB. 

VSS^  XTPON  the  appeal  of  the  Mayor  and  Burgesses  of  the  city 

to  atrace*-  Vy    of  Gloucester  to  the  Sessions  for  the  county  of  Gloucester, 

the  over-  on  account  of  the  inequality  and  illegality  of  a  rate  or  assessmeot 

tTnwiS  •  made  by  the  churchwardens,  &c.  of  the  parish  of  St.  Nichola$ 

^iri^l^}^^  in  the  citv  of  Gloucester^  entitled.  "  A  rate  or  assessment  made 
l-fltef ofthe    ,  "        .   •    .  .  ,  .  ^    II  >      ,     « 

poor,  and     ^^  upon  every  inhabitant  and  upon  the  occupiers  of  all  lands,  &c. 

In  it  Mch^  *^  in  the  parish  of  St.  Nicholas,  &c.  for  raising  and  levying  the 

muooHble  "  ^""^  of  26/.  5s.  as  needful  to  be  paid  by  the  parish  of  St.  Ni- 

•ttn*J«j*th'y  "  cholas,  for  and  towards  the  maintenance  of  the  poor  of  the 

to  iathe  '^  hospital,  workhouse,  or  house  of  correction,  provided  for  by 

oftbefrof-  *'  the  said  act  within  their  care,  for  the  quarter,  beginning,  &c. 

n»7earai^  "  ""^  ending,  &c. ;  and  also  for  raising  the  sum  of  80/.  as  ne 

the  title  of  «  cessary  to  defray  the  reasonable  and  just  expences  which  the 

pmMd  it  Co  ^'  churchwardens  and  overseers  shall  be  put  to  in  the  execution 

thoseVuri**  "  of  their  respective  offices,  or  with  which  they  now  are  or 

th^ourt*  "  hereafter  shall  be  charged  and  made  liable  to  pay  bj-  any  act 

ivoaid  not  «  or  acts,  or  other  lawful  ways  or  means,  by  virtue  of  their  re- 

Siougbthe  ^^  spective  offices;  and  in  case  any  overplus  upon  the  settling 

aaappeai°  '*  of  their  accouuts  shall  appear  to  remain  in  the  hands  of  any 

case^attt  "  churchwardett  or  overseer  of  the  poor,  the  same  shall  be  paid 

was  partly  «  to  the  succeeding  churchwardens  and  overseers  of  the  poor  to 

&  debt  in-  ^'  be  by  them  carried  to  the  succeeding  accounts  of  such  church* 

theule^^  "  wardens  and  overseers  respectively,  by  a  rate  of  six  weeks,  at 

the'ratclt-  "  two-pence  in  the  pound  per  week."     The  Court  of  Sessioiw 

self  appear-  confirmed  the  rate,  and  stated  the  following:  case  for  the  opinion 

Ing  oD  the         ^    ,  .     ^„         ,  ®  *^ 

face  of  it  to    of  thiS  CoUl't : 

c  egai.  rpj^^  ^^^^  appealed  against  appeared  to  be  made  for  the  pur* 

po:^  of  raising  S6/.  bs.  for  the  relief  of  the  poor,  and  also  for 
raising  the  sum  of  80/.  as  necessary  to  defray  the  reasonable  and 
just  expences  of  the  churchwardens  and  overseers  in  the  execu- 
tion of  their  respective  offices,  according  to  the  provisions  of 
the  statute  of  ^1  Geo.  S.  c.  74.  x.  SO. ;  and  the  single  point  in 
discussion  was,  Whether  the  above  sum  of  80/.  was  to  be  con- 

^idered 
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udered  as  a  just  and  reasonable  expence  und<^r 'the  following      1793. 
circumstances  ? — Mr.  Rudge  who  had  been  employed  for  some 


years  as  an  attorney,  in  conducting  a  litigation  commenced  t^ainu^ 
and  carried  on  by  order  of  vestrv'of  this  parish,  brought  in  his  ^^^^Jf**'^ 
bill,  amounting  to  218/.  3s.  3d.  on  the  2Sd  o(  Harch  1792.  Glouci.. 
New  parish  officers,  who  continued  in  office  when  the  rate  in 
question  was  made,  were  appointed  on  the  9th  of  April  follow- 
ing;. Mr.  Ldne^  the  churchwarden,  paid  the  whole  of  the  above 
bill  of  Mr.  Rudgey  of  which  the  80/.  in  question  made  a  part, 
out  of  bis  own  money,  partly  in  the  same  month  of  Aprils  and 
partly  in  the  August  following.  In  September  tbilowing  Mr.  Lane 
having  occasion  for  the  money  so  advanced,  the  parish  officers, 
wit))  the  approbation  of  the  vestry,  agreed  to  borrow  that  sura  of 
Mr.  Crowthery  who  accordingly,  on  tbeSOth  of  that  month,  lent 
the  same  to  the  parish  officers,  who  immediately  discharged  with 
it  the  whole  demand  of  Mr.  Lane.  The  same  parish  officers 
afterwards  made  the  rate  in  question;  the  80/.  mentioned 
in  which  is  intended  to  raise  part  of  the  sum  so  paid  on  their 
account  to  Mr.  Rudge,  and  included  in  the  above-stated  trans* 
actions.  This  Court  (of  Sessions)  is  of  opinion  that  the  above 
sum  of  80/.  was  necessary  for  the  just  and  reasonable  expences 
of  the  overseers;  subject  to  the  opinion  of  the  Court  of  King's 
Bench,  Whether  from  the  time  of  the  delivery  of  Mr.  Rudge^s 
bill,  or  from  the  circumstances  of  the  above  transaction  with 
Mr.  Lane  and  Mr.  Crowthery  there  is  any  legal  objection  to  its 
being  allowed? 

By  Stat.  4  Geo.  3.  c.  60.  it  is  enacted  that  the  corporation  of 
the  workhouse  to  be  established  by  virtue  of  the  act,  should 
and  might,  from  time  to  time,  under  their  common  seal,  certify 
the  sums  and  payments,  which  at  their  courts  should  be  by  them 
set  down,  ascertained,  and  charged  for  the  several  purposes 
thereinbefore  mentioned  to  the  mayor  and  aldermen  of  the 
city  [of  Gloucester']  for  the  time  being ;  which  said  mayor 
and  any  one  of  the  aldermen  were  required  within  the  space 
often  dajB  next  after  such  sums  or  payments  should  be  to  them 
cerlified  from  time  to  time  to  cause  the  same  to  be  raised 
and  levied  by  taxation  of  every  inhabitant  and  of  all  lands, 
&c.  in  the  several  parishes,  &c.  of  the  city  and  county  of  the 
same,  and  in  the  county  of  Gloucester  acljoining,  which  had 
been  usually  rated  therewith,  not  being  part  of  the  out-ham- 
lett  thereinbefore  mentioned,  in  equal  proportions,  &c.  with 

power 
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1793.      power  for  the  mayor  and  one  aldermaD,  &c.  by  warrants  nnder 

their  bands  and  seals,  or  for  two  justices  of  the  peace  of  the 

^^aM^  county  of  Gloucester^  to  authorise  and  require  the  respective 
*^^&c^oP^  churchwardens  and  overseers  4o.  demand,  collect,  &c.  the  Rsmc 
GtA^vcf  within  their  respective  jurisdictions  by  distress,  &c.  By  an  act 
^*^  ^l  Geo.  S.  c,  74.  for  amending  the  several  acts  for  the  mainte- 
nance of  the  poor  of  the  said  city  of  Gloycester^  after  reciting 
the  Stat.  4  Geo.  3.  it  is  (among  other  things)  enacted,  that,  upon 
the  receipt  of  the  certificate  of  the  money  necessary  to  be  raised 
for  the  relief  of  the  poor  from  the  governor  and  guardians,  ac- 
^  cording  to  the  provisions  of  the  act  of  the  4  Geo.  3.  it  shall  and 
may  be  lawful  to  and  for  the  justices  of  the  peace  of  the  city  to 
include  with  and  add  to  the  said  sums  mentioned  and  specified 
in  the  said  certificate,  such  sum  or  sums  of  money  as  shall  from 
time  to  time  be  necessary  to  be  paid  to  the  county  stock  of  the 
said  city  for  the  discharge  of  such  expences  as  the  justices  shall 
be  by  them  required  or  entitled  to  defray  out  of  the  county 
stock,  and  to  direct  as  well  the  said  sums  so  by  them 
added,  as  the  said  sums  mentioned  and  specified  in  the  said 
certificate,  to  be  raised ;  "  and  that  the  churchwardens  and 
/  ^  overseers  of  the  poor  of  the  several  parishes  in  the  said  city, 
^'  shall  raise  the  sums  ordered  to  be  raised,  and  shall  and  may 
^!'  also  in  addition  thereto  raise,  such  further  sums  as  shall  from 
^^  time  to  time  be  necessary  to  defray  the  reasonable  and  just 
**  expences  which  they  the  said  churchwardens  and  overseers 
<^  shall  be  pOt  to  in  the  execution  of  their  said  respective  office«, 
**  or  which  they  now  are  or  hereafter  shall  be  charged  and  made 
"  liable  to  pay,  by  any  act  or  acts  of  parliament,  or  other  law- 
^'  ful  ways  or  means  by  virtue  of  their  said  respective  offices, 
"  by  the  ways  and  means  by  the  said  act  directed  ;'*  &c.  "  and 
^'  in  case  any  overplus  upon  the  settling  of  their  accounts  shall 
^'  appear  to  remain  in  the  hands  of  any  churchwardens  or 
'>  overseers  of  the  poor,  the  same  shall  be  paid  to  the  succeed- 
ing  churchwardens  and  overseeis  of  the  poor,  to  be  by  tbeis 
'^  carried  to  the  succeeding  accounts  of  such  churchwardens  and 
"  overseers  respectively." 

Bragge  and  Imtic,  in  support  of  the  order  of  Sessions.— The 
rate  in  question  is  warranted  by  the  private  acts  of  parliament 
relating  to  Gloucester^  they  having  authorised  a  rate  to  beooade 
for  the  specific  purpose  of  defraying  all  necessary  expenceF,  to 
which  the  parish  officers  may  be  pul  in  discharge  pf  their  duty* 

It 
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It  is  stated  in  the  case  that  *<  the  sum  of  HOI.  was  necessary  for     1793. 
'^  the  just  and  reasonable  expences  or  the  overseers;*'  and  the 


only  objection  to  rtlis  rate  is  merely  that  it  sbonid  have  been   ^ijJa^IJ* 
made  ia  the  year  when  the  expences  were  incurred.     But  this  is  ^J^'JJf''* 
a  mere  foruial  objection,  which  ought  not  to  be  permitted  to  pre-    Gloucb** 
vail  against  the  justice  of  the  case;  especially  when  it  is  con- 
sidered that  from  the  mode  of  raising  money  in  Gloucester  under 
the  21  Geo.  3.  it  was  extremely  difficult,  if  not'  impossible,  to 
raise  the  sum  in  the  year  in  which  the  expences  were  incurred* 
For  in  the  first  place  the  corporation  of  the  workhouse  are  td 
certify  under  their  common  seal  to  the  mayor,  &c.  of  Gloucester^ 
the  sums  necessary  for  the  relief  of  the  poor,  to  which  the  latter 
are  to  add  such  sums  as  they  require ;  and  then  the  church- 
wardens and  ov.erseers  of  the  several  parishes  are  to  raise  those 
sums,  and  such  further  sums  as  may  be  necessary  to  defray  their 
just  and  reasonable  expences.    1 1  is  to  be  remembered  that  Rudge 
delivered  in  his  bill  on  the  S3d  of  March  1798,  and  that  the 
then  parish  officers  went  out  pf  office  on  the  9th  of  April  fol- 
lowing ;  during  which  interval  the  forms  required  could  barely 
have  been  complied  with ;  and  perhaps,  in  strictness,  no  rate 
could  have  been  made  for  the  sole  purpose  of  defraying  the  ex- 
pences of  the  overseers,  but  they  must  have  waited  until  it  was 
necessary  to  make  a  rate  for  the  relief  of  the  poor,  in  which  this 
might  have  been  included,  but  for  which  there  was  no  occasion 
in  that  year.    This  case  cannot  be  governed  by  those  of  R.  v% 
Wavell  («),  R.  v.  Micklefield  (i),  or  Tawney^s  case  (c),  where  it 
was  held  that  a  rate  could  not  be  made  to  reimburse  a  former 
overseer,  or  to  repay  money  borrowed ;  because  those  cases  were 
determined  on  the  general  law  relating  to  the  poor,  whereas  this 
rate  is  made  under  special  acts  of  parliament,  which  authoi'ise 
the  parish  officers  to  reimburse  themselves,  and  tliat  too  by  a 
rate;  though  even  in  those  cases  it  was  admitted  that  an  over- 
seer might  reimburse  himself  before  he  went  out  of  office,  by 
deducting  so  much  out  of  the  sums  raised  for  the  relief  of  the 
poor.    In  this  case  there  is  no  objection,  as  in  those  alluded  to^ 
to  the  title  of  the  rate,  because  it  follovrs  precisely  the  terms  of 
the  act  of  parliament,  nor  should  the  other  objection,  that  th* 
rate  was  made  by  the  succeeding  overseers,  be  permitted  to 
prevail  here,  because  it  was  impossible  to  make  it  during  the' 
year  in  which  the  expences  were  incurred.    And  indeed  in  one 

(•)  IkmgL  113.  Sd  ed.       (»)  I  MHt.  W9, 870.      <e)  S  Ld.  Ri^m.  1009. 

way 
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1793.     way  of  considering  the  question,  the  debt  was  incurred  by  the 
■  overseers  who  made  the  rate,  for  they  paid  the  money  to  Lane. 

T!^a£?^'  Bower  J  DatMce^j  and  WigJei/^  contra.— When  it  is  considered 
^Sfo?"*^*  that  the  question  here  is,  Whether  or  not  the  present  occupiers 
GuMxwM-  shall  pay  a  debt  incurred  by  the  late  occupiers,  the  objection 
will  not  appear  unconscientious.  The  objection  oecars  as 
strongly  in  this  case  as  in  those  alluded  to,  where  the  illegality 
appeared  on  the  rate  itself;  for  the  Court  must  form  their 
opinion  upon  all  the  facts  of  the  case,  which  were  stated  by  the 
justices  at  the  Sessions  to  enable  this  Court  to  draw  the  proper 
conclusion.  And  all  the  cases  have  held  that  overseers  cannot 
m»ke  a  rate  to  repay  money  which  they  have  borrowed,  or  to 
pay  debts  incurred  by  their  predecessors.  If  an  objection  could 
not  be  taken  against  a  rate  which  is  made  for  illegal  purpo^; 
the  conf^equence  would  be  that  the  parties  rated  would  be 
obliged  to  pay  the  sums  assessed,  and  could  obtain  no  relief 
until  the  end  of  the  year  when  the  overseers  pass  their  accounts. 
But  if  it  be  admitted  (as  it  must  in  this  case)  that  the  rate  is 
made  to  collect  money  for  improper  purposes,  and  those  par- 
poses  are  disclosed,  it  is  absurd  to  say  that  the  money  shall  not* 
withstanding  be  raised,  since  it  must  be  refunded  hereafter.  In 
R.  v.  fVavell  (a),  WilleSyJ,  said,  "  As  to  any  appeal  against  the 
"  overseers'  accounts,  is  a  parishioner  to  be  obliged  to  pay  rao- 
<^  ney,  and  to  be  turned  round  in  that  manner  to  get  it  back,  if 
<<  levied  without  authority  ?  The  rate  cannot  be  supported/' 
There  the  rate  was  quashed  because  the  objection  appeared  on 
the  face  of  it;  and  here  it  cannot  be  supported,  because,  thoiii^k 
the  title  of  the  rate  is  good,  the  facts  in  the  case  disclose  the 
illegality  of  it.  The  parish  officers  ought  not  to  be  permitted 
to  shelter  themselves  under  the  legal  form  of  a  rate,  when  they 
do  not  scruple-  to  avow  that,  though  it  be  made  for  legal  pur* 
poses  on  the  face  of  it,  it  is  intended  to  raise  the  money  for 
illegal  purposes.  For  there  is  no  pretence  to  say,  that  money 
borrowed  by  parish  officers  to  pay  a  debt  incurred  in  a  former 
year  can  be  considered  as  coming  under  the  description  of  mo* 
ney  ^^  necessary  to  defray  the  just  and  reasonable  ezpences  of 
^<  the  churchwardens  and  overseers  in  the  execution  of  their 
^^  respective  offices/'  That  clause  in  the  act  can  only  empower 
them  to  include  expences  to  which  they  are  individually  pot  in 
the  discharge  of  their  duty,  but  cannot  extend  to  the  debts  of 
the  parish. 

Lord 
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Lord  Ken  YOK,  Ch.  J. — The  specious  objecl  ion  which  is  made      1793. 

to  this*  rate  is,  that  as  the  inhabitants  of  a  parish  are  a  fluctu-  ' 

ating  body,  the  parish  expences  incurred  during  the  occupation  igauut^ 
of  A.,  jB.,  and  C,  certain  inhabitants,  ought  not  to  be  defrayed  '^^J^c-T^' 
byother  inhabitants,  D.,  E.^  and  i^.,  their  successors ;  and  specu-  Gloijcb*- 
latively  speaking,  the  objection  seems  correctly  stated.  But  a 
system  free  from  that  objection,  cannot  universally  be  put  in 
practice,  because  parish  expences  are  incurred  from  day  to  day, 
nay,  from  hour  to  hour ;  and  no  rate  can  be  adopted  to  such  a 
speculative  degree  of  excellence  and  perfection.  In  this  case 
certain  expences  have  been  incurred  in  liti(^ting  points  in 
which  the  interest  of  the  parish  was  concerned  ;  the  business 
was  commenced  and  carried  ion  by  an  order  in  vestry,  made  by 
those  who  were  to  judge  for  the  interest  of  the  parish ;  it  is 
not  pretended  that  the  expences  were  improper,  or  the^mount 
of  them  too  great ;  and  the  vestry  afterwards  ordered  the 
sum  of  80/.  to  be  raised  to  pay  part  of  it.  And  it  seems  a 
liUle  ungracious  in  the  corporate  body  to  make  this  formal  ob- 
jection to  the  rate,  to  which  they  would  not  probably  have  ob- 
jected in  their  individual  capacities.  At  present  1  will  not  enter 
into  a  discussion  of  the  propriety  of  ex|iending  this  money  for 
(his  or  that  purpose  when  it  shall  be  received,:  but  I  am 
extremely  glad  to  find  a  ground  on  which  I  am  bound  to  give 
an  opinion  in  support  of  this  rate  before  we  come  to  that  point. 
The  only  question  now  before  the  Court  is.  Whether  or  not 
this  be  a  legal  rate,  to  obtain  a  legal  end,  by  legal  purposes  ? 
And  whether  it  be  so  or  not  must  be  determined  by  comparing 
the  rate  with  the  terms  of  the  act  of  parliament  under  which 
it  is  made.  That  act,  after  directing  the  churchwardens  and 
overseers  of  the  several  parishes  to  raise  the  sums  ordered  for 
the  relief  of  the  poor,  enables  them  ^*  in  addition  thereto,  to 
^'  raise  such  furiher  sums  as  shall  from  time  to  time  be  necessary 
'^  to  defray  the  reasonable  and  just  expences,  which  they  shall 
^'  be  put  to  in  the  execution  of  their  respective  offices,  or  which 
'^  they  shall  be  charged  with,  and  made  liable  to  pay,  by  any 
''  act  of  parliament,  or  other  lawful  ways  and  means  by  virtue 
"  of  their  respective  offices,  by  the  ways  and  means  by  the 
"said  act  directed."  Now  the  parish  officers,  in  making 
the  rate  in  question,  have  complied  precisely  with  the  terms 
of  the  act  of  parliament :  they  have  transcribed  the  material 
words  of  the  act  into  the  rate,  and  have  not  been  guilty  of 
any  excess  in  making  it.    Then  how  is  it  possible  for  us, 

after 


358  CASfiS  IN  TRINITY  TERM 

179^.     nfter  comparin|f  the  rate  with  the  act,  and  seeing  that  they  ^- 
reppofid,  to  say  that  the  rate  is  illegal.  I  studiously  ayoid  saying 


^^Jte2^   any  thing  upon  the  question  made  at  the  bar,  Whether  the  mo- 
1*«^a^«''»  ney,  when  it  is  collected  under  this  rate,  will  or  will  not  be 

eiavct$:  properly  applied  by  the  overseers  in  paying  the  60/.  in  dispute ; 
as  that  question  may  be  agitated  on  an  appeal  against  die  allow- 
ance of  the  overseers'  accounts,  if  the  corporation  chu!>e  to  cod* 
tinue  the  same  spirit  of  litigation :  though  the  corporation  mtist 
not  take  it  for  granted  that  no  rate  made  for  the  purpose  of  re* 
imbursing  former  expences  can  t>e  good,  because  in  one  ease 
mentioned  in  the  act  of  parliament  (a),  such  a  rate  is  directed 
to  be  made.  But  it  is  sufficient  fbr  us  at  present  to  say,  that 
the  rate  itself  is  legal,  being  warranted  by  the  very  words  of 
the  act  of  parliament. 

•  AsHHURST,  J. — If  it  appear  on  the  face  of  the  rate  that  it 
is  legal,  that  is  sufficient.  The  purpose  to  which  the  case 
states  the  money  is  to  be  applied,  is  a  just  and  reasonable  one. 
For  the  vestry  thought  proper  to  order  Rudge  to  transact  the 
business,  which  is  the  subject  of  expence  ;  and  after  bis  bill 
was  delivered  the  money  could  not  have  been  raised  before  the 
then  overseers  went  out  of  office ;  the  bill  having  been  delivered 
on  the  S3d  of  Marchj  and  the  micceeding  overseers  appointed 
on  the  9th  of  Jprii.  If  all  the  formalities  required  by  the  act 
had  been  complied  with,  the  money  could  not  have  beea 
raised  by  the  former  overseers ;  and  therefore  no  laches  can 
be  imputed  to  them  for  not  having  done  that  which  they  could 
not  do.  So  much  for  the  merits  of  the  case:  then  as  to  the 
form;  the  Court  are  now  desired  to  quash  a  rate  which  appears 
on  the  face  of  it  to  be  made  for  the  purpose  of  raising  money 
for  the  relief  of  the  poor,  and  for  defraying  the  just  and  rea- 
sonable expences  which  the  parish  officers  shall  be  put  U>  in 
the  execution  of  their  respective  offices.  But  the  act  ^f 
parliament  expressly  gives  '  them  power  to  make  a  rate 
for  those  purposes.  Then  if  it  be  legal  on  the  ftee  of 
it,  as  being  warranted  by  the  act,  we  cannot  quash  it  oil 
\ 

(a)  The  Sd  sect,  enacts  that  «  no  ttHiorwri  •hoH  b«  allowed  for  the  imovrf  9l^^ 
"  dttermination  of  the  Justices,  &c.  until  the  party  ap^l3ring  for  the  same  shall  btie 
^  actoaliy  paid  the  som  rated  and  assessed  apon  him  by  the  determination  of  evb 
**  Jovtices ;  whfch  pajrment  shall  be  reirabaned  and  satisfied  to  him  out  of  the  not 
**  rate  or  assessment  to  be  made  on  soch  partoh,  afler  the  detrrmtaatioo  of  bb  Mk- 
*'jesty*s  Court  of  King's  Bench  shall  be  bad  and  obtained  thereon,  profidedndi 
**  determioatioD  be  la  fatonr  of  the  penioo  applying  for  the  eertiorvC 

3  account 
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account  of  any  posf^Ue  future  misapplication  of  the  monej    .  1799. 
raised  under  it :  the  parties  objeetii^  to  this  supposed  misap- 


plication of  the  money  may  resort  to  another  remedy  hereafter,   TJrJni?* 
an  appeal  against  the  allowance  of  the  overseer's  accounts.    In  '^^^y^* 
the  case  of  i?.  y.  fFavelly  the  rate  appeared  on  the  &ce  of  it  to    Gloucbs- 
be  a  rate  not  authof  ized  by  law  :  whereas  the  rate  i»  question      ^^' 
appears  on  the  (aoe  of  it  to  be  made  fi»r  purposes  which  the  law 
does  authorize. 

BuLLER,  J. — I  hope,  for  tiie  credit  of  the  corporation  of 
Blaueesiery  that  we  shail  bear  no  more  of  this  case. 

Order.  (^  Seasiooa  oonfiroied. 


The  King  against  J.  Arnold.  T^SfiitS!' 

rriHiS'was  a  conTiction  against  the  buyer  of  corn  by  a  mea-  The  buyer 
-^  sore  different  from  the  WinchtsUr  measure,  on  the  SS^ &  anyothe/ 
23  Car.  S.  c.  19.    And  as  the  conriction  was  affirmed,  it  is  here  ^Sick^^r 
giren  as  a  precedent :  "  Be  it  remembered,  that  on  the  5tb  day  ?^'^. 
^  ef  January  iii4he  year  of  owr  Lord  1793,  at  Huniingdeny  in  penalty  of 
"  the  said  county  of  Humtingdoft,  Robert  Booth  of  Huntingdon  ^i'^^tSe 
"  aforesaid,  in  the  said  coanty,  esquire,  cones  before  us  Laun-  by^^^ 
**  cebt  Brown  and  Henry  Poynter  Stanley  esquires,  two  of  his  tf^scar.t. 
*'  majesty's  justices  of  the  peace  in  and  for  the  said  county,  and 
'^  giveth  us  to  understand  and  be  informed  that  t/ojepA  Amoldof 
"  Eaton  Soeon  in  the  county  of  Bedjbrdy  yeoman,  after  the  25tb 
^^  day  of  Marchy  in  the  year  of  our  Lord  1670,  to  wit,  on  the 
'^  90th  day  of  December^  in  the  year  of  our  Lord  1799,  at  the 
^^  parish  oSSt,  NeoiSy  in  the  said  county  of  HurOingdony  did  un- 
"  lawfully  boy  of  and  from  one  WHliam  Peters  a  certain  quantity 
^'  of  wheai  containing  divers^  to  witjifteen  buskebj  in  a  diferent 
^^  manner  than  by  any  bushel  or  measure  agreeable  to  the  standard 
^^  marked  in  his  n»jesty 's  Exchequer,  commonly  called  the  Win* 
^  Chester  measure,  containing  eight  gallons  to  the  bushel,  and 
'^  no  more  or  less,  contrary  to  the  form  of  the  statute  in  that 
''  case  made  and  provided ;  whereby  and  by  force  of  the  sta- 
^^  tote  in  that  case  made  and  provided,  the  said  Joseph  Arnold 
''  hath  incurred  the  several  forfeitures  and  penalties  thereunto 
'^  annexed.  And  thereupon  afterwards  on  the  I2th  day  of  Janu^ 
^<  dry,  in  the  said  year  of  our  Lord  179S,  the  said  Joseph  Arnold 
^  being  duly  summoned  to  answer  the  charge  aforesaid,  per* 
^  sonally  appears  for  that  purpose  at  Huntingdon  aforesaid,  in 
^  the  said  county,  before  us  the  said  justices,  and  having  heard 
Yoi,.V.  2  A  "the 
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1793.      ^'  the  said  information,  and  beinjs^  asked  iThe  can  say  anything 

— ^ "  for  himself  why  he  should  not  be  convicted  of  the  premises 

'^agfuiu  "  above  charg^ed  upon  him,  the  said  Joseph  Arnold  admits  that 
J.  AnifoLo.  «  he  the  said  Joseph,  on  the  20th  day  of  December^  in  the  year 
'^  of  our  Lord  1793,  at  the  parish  of  SL  Neots  aforesaid,  in 
^'  the  county  aforesaid,  did  buy  of  the  said  William  Peters  the 
^'  said  quantity  of  wlieat  in  the  said  information  mentioned,  at 
'^  and  for  the  price  or  sum  of  3/.  195.  6d.j  but  the  said  Joseph 
'^  Arnold  further  says,  that  he  is  not  guilty  of  the  said  offence 
^'  charged  upon  him  in  and  by  the  said  information ;  and  there^ 
^^  upon  the.  said  Joseph  Arnold  is  asked  by  us  the  said  justices 
^^  if  he  has  or  can  produce  any  evidence  to  shew  that  he  bought 
^'  the  said  wheat  by  any  bushel  or  measure  agreeable  to  the 
^^  standard  marked  in  his  majesty's  Exchequer,  commonly 
^^  called  the  Winchester  measure,  but  the  said  Joseph  doth  not 
"  offer  any  evidence  touching  the  premises,  nor  doth  he  require 
^^  any  time  for  that  purpose ;  whereupon  it  appearing  to  us  the 
**  said  justices  that  the  said  Joseph  Arnold  is  guilty  of  the  pre- 
'^  mises  charged  upon  him  in  and  by  the  said  information; 
^^  therefore  it  is  adjudged  by  us  the  said  justices  that  the  said 
"  Joseph  Arnold  is  convicted,  and  is  hereby  accordingly  con- 
^^  victed,  by  us,  of  the  offence  charged  upon  him  as  aforesaid; 
'^  and  we  do  further  adjudge  that  the  said  Joseph  Arnold  bath 
^'  for  his  said  offence  forfeited  the  sum  of  31.  I9s.  6tf.,  being  the 
'^  value  of  the  said  wheat  so  bought  by  him  as  aforesaid,  to  be 
^<  applied  and  distributed  according  to  law  ;  and  we  do  akoad- 
^^  judge  that  the  said  Joseph  Arnold  hath  forfeited  for  his  said 
^^  offence  the  further  sum  of  40^.  to  be  applied  and  distributed 
*^  according  to  law  :  and  we  do  further  adjudge,  that  the  said 
^^  Joseph  Arnold  do  forthwith  pay  to  the  said  Robert  Booth  the 
'f  sum  of  12^.  for  the  costs  in  and  about  the  premises.  In  wit- 
^^  ness  whereof  we  have  to  this  record  of  conviction  set  our  hands 
^^  and  seals  at  Huntingdon  aforesaid,  in  the  said  county,  this 
*5  ISthday  of  January,  in  the  year  of  our  Lord  1793." 

The  statute  22  Car.  S.  c.8.  s.  2.  imposes  a  penalty  of  40*.  on 
persons  selling  by  a  bushel  or  measure  different  from  the  ^'fl' 
Chester  measure.  The  stat.  22  &  33  Car.  J2.  c.  12.  s.  2.  after 
reciting  the  former  one,  enacts  ^^  that  e%'ery  person  who  shall 
"  sell  or  buy  any  corn  in  any  other  manner  than  as  is  by  that 
"  act  directed,  shall  forfeit  and  lose,  besides  the  penalty  of  the 
^'former  act  appointed,  all  corn  bought  or  sold  contrary  to  this 
*^  act,  or  the  value  thereof.*' 

Selhn 
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5r//on  took  several  objections  to  this  conviction.     Ist,  The      1793. 
defendant  is  convicted  in  the  penalty  of  40*.  besides  the  value  of  — ' 

the  corn  ;  whereas  he  is  only  liable  to  the  latter  penalty,  which  as^ainst 
is  inflicted  by  the  22  &  23  Car.  2.  c.  12.  The  first  act,  22  Car.  ^^  ^'^"^"'^ 
2.  c.  8. only  aiTects  the  seller;  and  the  22  &  23  Car.  2.  increased 
that  penalty  against  him,  and  jbr  the  first  time  imposed  a  for* 
feiture  on  the  buyer  of  the  value  of  the  corn  bought.  But  it  was 
not  the  intention  of  the  Legislature  to  subject  the  buyer  to  both 
the  penalties ;  if  it  had,  they  would  have  so  expressed  it;  instead 
of  which  the  last  act  merely  says,  that  ^'  every  person  whoshaU 
^'  sell  or  buy,  &c.  shall  forfeit  and  lose,  besides  the  penalty  of 
'^  the  former  act  appointed,  all  corn  bo  bought  or  sold,  &c.  or 
"  the  value  thereof.'*  As  this  act  refers  in  express  terms  to 
^'  the  penalty  of  the  former  act  appointed,*'  it  is  necessary  to  see 
to  what  penalty  the  seller  and  buyer  were  respectively  subject 
by  that  act:  the  seller  was  liable  to  a  penalty  of  40.?.,  but  the 
buyer  was  not  liable  to  any ;  the  words  therefore  in  the  last  act 
roust  be  taken  reddendo  singula  singulisy  and  then  it  will  stand 
thus,  the  seller  forfeits  the  value  of  the  corn  besides  the  penalty 
by  the  former  act  appointed,  ss.  40f.,  the  buyer  only  forfeits  the 
valne  of  the  corn,  there  being  no  other  penalty  appointed  by  tlie 
former  act  for  the  buyer.  Considered  in  the  most  unfavourabl9 
point  of  view  for  the  defendant,  nil  that  can  be  said  of  the  last 
act  is,  that  it  is  doubtful  whether  it  was  intended  to  apply  both 
the  penalties  to  the  buyer  as  well  as  the  seller ;  aqd,  a^  this  U  a 
penal  act,  its  construction  ought  not  to  be  extended.  It  is  true, 
that  in  R.  v.  Major  {a)  the  buyer  was  convicted  in  both  the 
penalties:  but  on  that  case  it  is  sufficient  to  observe  that  this 
objection  was  not  there  taken ;  and  therefore  that  cannot  be 
considered  as  any  decision  upon  the  subject.  2dly,  The  qaai\- 
lity  of  the  corn  bought  is  not  sufficiently  ascertained  in  the  in- 
formation, where  it  is  merely  stated  to  be  ^^  a  certain  quantity  . 
'^  of  wheat  containing  divers,  to  wit,  15  bushels ;"  nor  is  any  price 
fixed  on  it  in  the  information  ;  and  yet  both  the  quantity  and 
the  price  should  have  been  mentioned,  because  they  are  tl^e 
iReasure  of  one  part  of  the  penalty.  Sdly,  The  pfTen^^e  is  charged 
to  be  contrary  to  the  statute;  whereas  if  the  defendant  be  liable 
io  both  the  penalties,  it  is  contrary  to  the  imo  statutes.  4thly, 
The  defendant  is  adjudged  to  pay  costs,  whereas  none  afe  giyei\ 
by  the  statute. 

(a)  u#n/r,  4  vol.  7:5(^ 

2  A  2  lens^ 
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1793.         Lens,  contra,  after  referring  to  the  stat.  18  Geo.  3.  c.  19.  wHch 

— enables  justices  in  all  cases  to  give  costs  in  their  diacretioo,  was 

^1m  stopped  by  theConrt. 
J.  Arhold.  Lord  Kentok,  Ch.  J.— I  am  sorry  that  the  obstinacy  of  the 
fanners  in  some  parts  of  the  kingdom  has  partly  defeated  the 
provisions  of  the  statutes  of  Charles  the  Second ;  because  after 
the  case  of  R.  v.  Major  Was  decided,  we  had  an  opportunity  of 
knowing  from  the  grand  juries  in  different  counties  that  that 
decision  gave  great  satisfaction.  In  order  to  decide  this  case^ 
we  have  only  to  look  at  the  very  words  of  the  statute  8S  &  23 
Car.  2.  which  expressly  subjects  the  buyer  to  both  the  penalties; 
for  it  is  thereby  enacted,  that  the  buyer  shall  forfeit  and  low, 
beside  the  penalty  of  the  former  act,  all  corn  bought,  &c.)  that 
is,  he  is  to  forfeit  the  value  of  the  com^  in  addition  to  the  pe« 
nalty  of  40«.  imposed  by  the  former  act.  Nor  is  there  aoy 
objection  in  saying  that  this  forfeiture  is  an  offence  against  the 
form  of  the  statute ;  for  all  that  respects  the  buyer  is  prohiUted 
by  the  stat.  22  &  23  Car.  2*  On  reading  over  the  case  at  first, 
I  thought  that  the  objection,  intended  to  be  taken,  was  that  the 
evidence  did  not  support  the  charge:  but  I  observe  that  the 
proof  of  buying  according  to  the  regulations  of  the  statute  iS) 
by  a  subsequent  clause  (a)  in  the  act,  thrown  on  the  defendant 
AsHHURST,  J.  concurred. 

BuLLEH,  J— The  statute  22  &  S3  Car.  2.  c  12.  instead  of 
saying  expressly  that  the  buyer  shall  be  liable  to  the  penalty  of 
405.,  and  to  a  forfeiture  of  the  com  so  bought,  has  said  the 
same  thing  impliedly ;  for  it  says  that  he  shall  forfeit  and  lose^ 
besides  thie  penalty  of  the  former  act,  (which  is  a  peaaltf  of 
405.)  the  corn  so  bought^  &c.  With  regard  to  the  objection, 
that  the  quantity  is  not  sufficiently  ascertained ;  an  inforoiatioD 
before  two  magistrates  need  not  be  more  particular  than  as  in- 
formation filed  in  this  court;  and  in  the  latter  case  an  allegt- 
tion  that  the  defendant  ^^  bought  a  certain  quantity  of  wheat, 
^  containing,  to  wit,  fifteen  bushels,"  would  be  suffidently cer- 
tain ;  and  here  the  evidence  has  particularised  it 
Per  Curiam,  Convieticii  i 

(«)5ecf.9L 
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Webook  against  Timbrbll.  jl^fith 

IN  an  actbn  for  criminal  conversation  with  the  plaintiff's  ?®^2j^ 
wife,  it  appeared  that  the  plaintiff  and  his  lyife  had  agreed  con.  can  be 
to  live  separately:  subsequent  to  their  separation  the  plain-  anytctof' 
tiff  proved  several  acts  of  adultery  committed  by  the  defendant;  ^fteniMpa- 
but  there  was  no  direct  proof  of  any  act  of  adultery  before  ra^^n  Je- 

,  .  ...  -i    i   J.  •  .  twcenhu»- 

the  separation ;   though  it  appeared  thsU  m  a  conversation  con-  band  and 
cernijig  the  separation,  the  plaintiff  had  alleged  in  presence  \p^ 
of  the  defendant  several  instances  of  gross  indecency  between  ^JU]^  944!] 
tke  latter  and  the  plaintiff's  wife,  to  which  he  had  made  no 
i^ly.    Lord  Kenyan^  being  of  opinion  at  the  trial  at  the  last 
Sittings  at  Guildhall  that  the  gist  of  the  action  was  the  loss  of 
the  comfort  and  society  of  the  wife,  which  was  alleged  in  the 
declaration  in  the  usual  form,  and  that,  as  there  was  no  evi- 
dence of  the  act  of  adultery  till  after  the  plaintiff  and  his  wilEe 
were  separated,  proof  of  the  act  afterwards  would  not  support 
that  allegation,  nonsuited  the  plaintiff. 

Garrow  obtained  a  rule  to  shew  cause  why  there  should  not 
he  a  oew  trial  on  two  grounds :  first.  That  the  evidence  of 
loose  conduct  previous  to  the  separation,  coupled  with  the 
actual  proof  of  adultery  afterwards,  ought  to  have  been  left 
to  the  jury  as  evidence  of  the  act  committed  before  such  sepa- 
ration. 3dly,  that  the  gist  of  the  action  was  the  act  of  crimi- 
nal conversation;  and  consequently  that  the  separation  did 
aot  take  away  the  cause  of  action,  however  it  might  operate  in 
mitigation  of  damages. 

When  the  cause  came  on  again  upon  the  report,  Lord  Kenyan 
observed  that  the  first  point  could  hardly  arise  in  this  case,  be- 
cause there  was  no  actual  evidence  of  the  immoral  or  indecent 
conduct  of  the  wife  with  the  defendant  before  the  separation, 
but  merely  an  assertion  of  the  husband  to  that  effect,  which  hi|d 
Qot  been  admitted  by  the  defendant.  This  he  said  was  so 
doubtful  that  it  ought  not  to  be  pressed.  And  accordingly  on 
this  intimation  the  plaintiff's  counsel  did  not  insist  any  further 
upon  that  point. 

Erskine  shewed  cause  on  the  second  ground.  The  nonsuit 
was  proper,  because  the  plaintiff  failed  in  making  out  the  gist 
of  the  action,  which  is  the  loss  of  tfie  comfort  and  society  of 
the  wifis,  of  which  the  defendfint  cpuhj  npt  b^  s^id  to  have 

1  deprived 
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1793.  deprived  the  plaintiff,  inasmuch  as  the  latter  had,  before  any  act 
*";  '^  of  debauchery,  roluntarily  renounced  that  society.  It  cannot  be 
agaimt  Contended  that  the  ag<tau)t  updn  the  person  of  the  wife  is  the  gist 
of  the  action,  and  that  the  rest  is  mere  matter  of  aggravation; 
for  if  that  were  so,  the  husband  could  not  maintain  the  acti<m 
in  his  own  name  only,  but  must  also  have  joined  his  wife.  In 
Actions  of  a  similar  nature,  where  a  father  brings  an  action  for 
seducing  his  daughter,  per  quod  serritium  amhitj  the  per  qvoi 
is  the  gist  of  the  action  ;  and  the  action  cannot  be  maintained 
ff  she  be  living  apart  from  the  father  at  the  time  (a).  Here  the 
husband  had  abandoned  all  his  marital  rights  ovei'the  person 
of  his  wife,  and  could  not  have  reclaimed  her  without  her  own 
Consent  (fr).  With  respect  to  a  case,  which  was  mentioned  at 
the  triB).  of  JVarrwgton  v.  Browriy  Sittings  at  GmldhaUz^^x 
Trin.  1779,  before 'Lord  Mamftldj  in  which  the  plaintiff,  who 
had  brought  an  actiofi  after  the  separation  from  hts  wife,  ob" 
tained  a  verdict ;  it  is  to  be  observed  that  it  did  not  appear 
but  that  the  act  of  adultery  was  before  the  separation ;  and 
Lord  Mansfield  under  all  the  circumstances  of  the-case  sommed 
up  against  the  plaintiff. 

Garroxo^  Shepherd^  and  Reader^  contra.  The  gist  of  the 
action  is  the  criminal  act,  and  not  the  loss  of  comfort,  &€•; 
if  it  were  otherwise,  parties  ought  to  be  let  into  evidence  to 
shew,  in  bar  of  the  action,  that  no  comfort  was^  lost ;  whidi 
has  never  been  allowed.  It  will  be  a  very  impolitic  principle, 
and  greatly  conducive  to  immorality,  to  declare,  that  not  the 
criminal  act  but  the  loss  of  comfort  is  the  gist  of  the  actiod. 
If  that  were  so,  no  such  action  can  be  maintained  for  adultery 
after  any  separation,  on  whatever  account  it  may  have  taken 
place.  If  it  be  for  disagreement  of  temper  for  example,  it  is 
tiot  unlikely  that  a  reconciliation  may  take  place,  aa^aioM 
which  a  subsequent  act  of  adultery  will  be  an  effectual  bar. 
By  this  too  a  spurious  isi^ue  may  be  thrown  upon  the  hus- 
band ;  and  though  he  or  his  representatives  may  di^pro^e  the 
access,  yet  the  onus  probandi  lies  upon  them.  The  admis- 
sion of  the  principle  contended  for  will  also  l^ead  to  nice  dis- 
tinctions of  immorality,  which  are  ever  to  be  avoided.  Sap- 
posing  the  act  of  adultery  committed  before  separation,  bat 
i^ot  known  to  the  husband  till  afferwards,  it  may  as  well  be 

(a)  SaUnihwaUe  v.  Dewhuni,  JS.  S5  G.  S.  .  B.  JB.  and  BoalUtkttMiU  T.  Ft^ 
S  Iturr.  187S. 
(»)  Tide  anft,  Jt.  T.  WMm,  89,  and  R.  y.M.  Mtai,  1  Burr,  H%   > 

conteoded; 
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Contended,  in  defence  ^o  siich  ah  action,  that  the  loss  of  com-      1793. 

fort  does  not  arise  from  the  act  of  adultery,  which  in  j^uch  case 

would  be  literally  true.  Suppose  a  f^^pafation  by  the  husband's     agaH^^ 
being  in  a  different  country,  could  it  be  contended  that  no  action   Tii«B**iAi 
was  maintainable,  because  he  could  not  stiffer  any  present  loss 
of  comfort;  or  if  the  separation  were  premeditated  only  for  a 
certain  time,  at  the  end  of  which  the  parties  propdsed  to  live 
together  again,  Would  that  defeat  this  action  ?    If  not,  Why 
may  it  not  equally  be  supposed  that  the  parties  may  at  some 
future  time  be  reconciled,  although  their  separation  was  at 
first  for  an  indefinite  time  ?     It  has  no  douM  been  customary 
to  lay  the  loss  of  comfort,  &c.  in  declarations  of  this  nature ; 
but  that  has  never  been  held  necessary ;  and  if  it  Were  necessary 
to  be  laid,  it  does  not  follow  timt  it  is  necessary  to  be  proved. 
In  the  case  of  a  father  who  brings  an  action  for  the  debauching 
of  his  daughter,  although  it  may  be  necessary  to  lay  it  with  a  per 
quod  servUium  amisit^  yet  substantially  no  such  proof  is  neces- 
^ry.    There  is,  besides,  another  inconvenience  attending  the 
principle  contended  for  on  the  other  side ;  for  if  that  be  true  no 
man,  who  is  separated  from  his  wife  on  whatever  account^ 
can  ever  obtain  a  divorce  on  account  of  any  act  of  adultery  af- 
terwards ;  as  it  has  generally  been  required  of  persons  seeking 
a  divorce    to   shew  the  verdict  of  a  jury  in   their  behalf.— 
[Lord  Kenyan^  Ch.  J. — But  such  a  verdict  is  not  essentially 
necessary;  otherwise  no  divorce  could  be  obtained  if  the  adul- 
terer died  before  the  action  was  brought.]     The  plaintiiT's 
counsel  also  read  a  note  of  the  case  of  Warrington  v.  Brown^ 
diflferent  from  that  mentioned  on  the  other  side.     This  was 
stated  to  l>e  an  action  for  criminal  conversation,  brought  by  the 
husband  after  a  total  separation  from   his  wife,  though  no  ar- 
ticles were  executed.     The  note  stated  that  the  plaintiff  had 
recovered  a  verdict  about  a  year  before,  which  was  also  after 
the  separation,  on. the  same  account,  ai;ainst  the  defendant ;  and 
that  this  action  was  for  a  repetition  of  the  offence  ;  and  that  the 
jury,  under  the  direction  of  Lord   Manffie/dj  found    for   the 
plaintiflT.     There  the  declaration  alleged  the  loss  of  comfort 
and  society,  &c.  and  the  damages  were  20/.;  a  writ  of  error 
was  brought,  but  the  judgment  was  affirmed  ;  and  no  new  trial 
was  ever  moved  for. 

Lord  Kenyon,  Ch.  J. — On  the  trial  of  this  cause,  I  under- 
stood that  there  was  no  decision  on  the  subject ;  on  the  principle  I 
thought  that  the  action  would  not  lie;  and  nonsuited  the  plaintiff*. 

If 
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1793.     If  the  case  before  Lord  Mansfield  had  been  decided  in  the  laafl^ 

< ner  now  supposed,  it  would  have  bad  very  considerable  weight 

^J^S  ^'^  ^^  •  .bu^9  according  to  a  note  oF  that  case,  with  which  1 
have  been  furnished,  it  appears  that  his  Lord<)hip*8  opinion  was 
against  the  action;  for  he  said  it  was  a  new  experiment;  that 
permitting  such  an  action  to  be  maintained  would  be  attended 
with  very  mischievous  consequences ;  and  that  the  gist  of  the 
action  was  the  loss  of  the  comfort  and  society  of  the  pUintiiTs 
wife.  It  is  true  that  the  jury  gave  a  verdict  for  the  plaintiff  with 
90/.  damages :  but  that  was  certainly  against  the  opinion  of  the 
judge ;  perhaps  the  smallness  of  the  damages,  and  the  iin* 
proper  conduct  of  the  defendant,  in  that  case,  were  the  reasons 
why  no  motion  was  made  for  a  new  trial.  \i  is  material  to 
consider  what  is  the  gist  of  this  action :  the  plaintiff  contends 
that  it  is  the  criminal  act;  but  that  I  deny.  I  think  it  is  a 
civil  action,  brought  to  recover  satisfaction  for  a  civil  injury- 
done  to  the  husband,  and  not  to  punish  the  defendant  for  bavioj^ 
broken  the  laws  <^  morality  and  decency.  But  what  injury  is 
done  to  the  plaintiff,  who  has  voluntarily  relinquished  his  wife? 
It  cannot  be  said  that  he  is  deprived  of  the  comfort  and  society 
of  his  wife.  I  can  see  the  immorality  of  the  defendant's  con- 
^uct  in  as  strong  a  light  as  any  person :  but  still  this  action  must 
be  confined  within  legal  limits.  This  is  like  the  case  of  an  actios 
by  a  father  for  the  loss  of  service  of  his  child  ;  in  which,  hov* 
ever  the  parent  may  feel  for  the  violation  of  his  daughters 
chastitj,  it  is  clear  that  no  action  can  be  maintained,  unless 
some  evidence  be  given  that  the  daughter  performed  some  acts 
of  service  for  the  fether.  This  is  not  like  the  instance  put  of  a 
temporary  separation  from  the  wife ;  in  such  ^ase  the  wife  still 
continues  within  the  protection  of  the  husband,  which  she  does 
not  here.  Before  I  saw  the  opinion  of  Lord  Mansfkld  in  the 
ease  before  him,  I  thought  that  this  action  could  not  be  sap- 
ported ;  and  I  am  now  confirmed  by  what  his  lordship  there 
■said ;  because  that,  which  is  the  gist  of  action,  foils. 

AsHHUAST,  J. — The  gist  of  this  action  is  the  loss  of  the 
comfort  and  society  of  the  plaintiff's  wife :  that  is  always  in- 
serted in  declarations  of  this  kind,  as  a  material  and  substan- 
tial allegation  ;  and  the  forms  of  pleading  are  evidence  of  the 
law.  Then  taking  that  as  the  principle,  it  follows  that,  if  the 
husband  separate  himself  from  his  wife,  he  cannot  be  said  to  be 
deprived  of  that  comfort  and  society  which  he  has  before  re- 
|M>unced    Under  the  circumstances  of  this  caa^  it  cannot  be 
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said  that  the  plaintiff  has  sustained  the  injury  which  he  has  ira-     1793. 
puted  to  the  defendant.    And  the  opinion  of  Liord  Mansfield  in     • 
(he  case  cited,  coincides  with  ours.    The  principle  of  this  case  is      agS!u? 
like  that  mentioned  of  debauching  the  plaintiff's  daughter,  in  Timbbbll. 
which  the  plaintiff  must  give  some  proof  of  acts  of  servjpe  done 
by  her  in  order  to  support  the  allegation  in  the  declaration : 
very  slight  evidence  indeed  is  sufficient,  but  still  it  is  necessary 
to  give  some. 

BoLLBR,  J.  of  the  same  opinion. 
.  GbosE)  J. — ^This  is  considered  as  an  action  on  the  case,  and 
not  of  trespass;  and  the  plaintiff  is  entitled  to  full  costs,  though 
be  recover  less  than  iOs.  (a). 

Rule  discharged. 

(«)  Vide  S  Wils.  S19. 


Jackson  and  Others  against  Mackreth.  ^^^^ 

nriHE  defendant,  a  member  of  parliament,  being  in  the  King's  \f  ^  penoo 

-*-   Bench  prison  under  a  sentence  of  this  Court  on  a  criminal  JUe'^e^J^'*' 

information,  the  plaintiffs  filed  a  bill  against  him  as  being  in  the  parliament 

custody  of  the  marshal,  but  issued  no  summons  against  him.  kmgU 

And  a  rule  having  been  obtained,  calling  on  the  plaintifis  to  M^ale^ 

shew  cause  why  the  proceedings  should  not  be  set  aside  for  irre-  ^?^iu^ 

gakrity,  agaiiuthiin 

Holrojfd  now  shewed  cause.    The  defendant  being  already  in  castod^of 
the  custody  of  the  marshal,  no  process  was  necessary  to  bring  1^"^^^^!;! 
him  into  court.    The  ordinary  mode  of  proceeding  against  a  ^jJiaS* 
prisoner,  who  has  no  privilege,  is  to  file  a  bill  against  him,  againitkiB* 
without  any  other  process  to  bring  him  into  court,  he  being 
already  in  court;    and  the  circumstance  of  the  defendant's 
having  privilege  of  parliament  does  not  vary  the  mode  of  pro- 
ceeding ;  the  only  difference  between  the  two  cases  is,  that  the 
privileged 'person  cannot  be  charged  in  execution.    The  sum- 
mons which  issues  in  common  cases  against  privileged  per- 
soM,  and  the  distringas  upon  it,  are  merely  for  the  purpose  of 
bringing  the  defendant  into  court :  but  they  are  unnecessary 
in  a  case  where  the  defendant  is  already  in  the  custody  of  the 
marshal. 

Wood  in  support  of  the  rule. — The  proceeding  in  this  case 
is  neither  sanctioned  by  the  practice  of  the  Court,  or  by  the 
Stat  12  &  13  W.  3.  c.  3.    This  is  the  first  attempt  to  charge 

a  per* 
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JACKMOn 

againtt 

RETB. 


a  person  in  custody  under  similar  circumstances  \vith  the  de* 
fendant.  The  stat.  ]2  &  13  fF.  3.  (to  which  some  additions 
have  been  made  by  the  10  Geo.  3«  c.  50.)  enables  a  plaintiff  to 
issue  a  summons  against  a  person  having  privilege  of  pariia- 
ment,  and  a  distress  upon  it,  instead  of  the  old  method  of  pro- 
ceeding by  original.  But  as  the  statute  has  substituted  one 
mode  of  proceeding  for  another,  it  ought  to  have  been  pursued. 
The  plaintiffs,  therefore,  should  have  filed  a  bill  against  the  de« 
fendant,  as  having  privilege  of  parliament,  and  issued  a  sum- 
mons, &c.  instead  of  filing  a  bill  against  him  as  being  present  in 
court  without  a  summons.     Sed 

Per  Curiam,  In  ordinary  proceedings  against  a  personhaving 
privilege  of  parliament,  a  summons  is  issued  for  the  purpose  of 
bringing  him  into  court.  But  that  is  perfectly  unnecessary  in  a 
case  where  such  a  defendant  is  already  in  the  custody  of  the 
marshal.  In  such  a  case  the  plaintiffs  may  file  a  deciaratioo 
against  him^  as  being  in  the  custody  of  the  marshal,  though  ther 
could  not  ctiarge  him  in  custody  in  a  bailable  action. 

Rule  discharged. 


Tuesday^ 
June  l»tb. 

.When  a  i^e- 
iTendant  U 
brotif;ht  up- 
qn  an  at- 
tachment 
for  a  rescue, 
it  is  the 
practice  of 
the  Court 
to  put  ir* 
terrogato- 
rips  to  him, 
though  he 
do  not  deny 
the  charge 
in  the  affi- 
davits, un- 
less the  pro- 
secutor 
wave  put- 
ting  then. 


b/-i'-<y  i-x^ 


The  King  against  Jane  Horsley*. 

THE  defendant  being  brought  up  on  an  attachment  for 
rescuing  a  person  arrested  on  a  warrant  for  obstructing 
excise  officers, 

Erskine  objected  to  interrogatories  being  put  to  her,  as  she 
did  not  deny  the  facts  charged  on  iier  by  the  affidavits. 

Bearcroft  and  Litchfield^  for  the  Crown,  said  that  it  was  the 
practice  of  the  Court  to  compel  a  person  in  the  defendaofs 
situation  to  answer  Lnterrogatories< 

Lord  Kenyon,  Ch.  J.  said,  he  remembered  this  point  very 
strenuously  resisted  by  Dunning  when  he  was  at  the  bar,  and 
that  he  was  answered,  that  it  was  the  invariable  practice  to  piH 
the  defendant  to  answer  interrogatories. 

But  the  prosecutor  afterwards  waving  putting  interrogatoric« 
to  thia  defendant,  the  C^urt  passed  judgment  on  tier. 
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PeUIGAL  asainst  MeLLISH.  Wedmsdau^ 

®  June  I9th. 

f^ONSTE  obtained  a  rule  to  shew  cause  why.  the  proceed-  if,nponthe 
\J  inffs  in  an  action  upon  the  recoji^nizance  in  this  action  should  non  estin- 
not  be  stayed  upon  payment  of  the  damart:es  and  costs  in  the  '^",1!^.  Sie* 
original  action  ;  the  principal  bavin?  abt^conded,  and  the  bail  Pj^'^J 
not  being;  able  to  surrender  him  on  the  return  of  the  capias  ad  aga«nst(h« 
satisfaciejuhim.     The  plaintiff,  before  the  expiration  of  the  eight  dei»ier"a 
days  within  which  bail  are  allowed  to  surrender,  proceeded  cSSlfiiSl^" 
against  the  bail,  and  delivered  a  declaration  conditionally  ;  the  "^j];^^^^^ 
bail  offered  to  pay  the  original  debt  and  costs,  but  not  the  costs  j>tytoth«j 
of  the  second  action  against  the  bail ;  upon  the  ground  that  if  staypro- 
they  had  surrendered  the  principal  within  the  eight  days  they  p^meS  of 
should  have  been  discharged ;  and  the  plaintiff  could  not  have  ^^^^J}.^^/ 
charged  the  prfncipal  with  more  than  the  original  debt  and  orifrinal  ac- 
costs ;  and  consequently  jjy  offering  to  pay  within  the  eight  days  b«"mBit' 
as  much  as  the  principal  could  have  been  compelled  to  pay,  had  ^^J^^S!^ 
he  been  surrendered,  they  ought  not  to  be  obliged  to  pay  more  ^^^J,f^' 
because  he  had  absconded.  ihonVh  th^ 

Law  shewed  cause,  relying  upon  the  practice  being  to  pro-  ^a  Uie  on* 
ceed  against  the  bail  immediately  after  the  return  of  tbd  ta,  sa.  ^^^^ad 
if  the  principal  were  not  surrendered;  that  the  allowance  of  ^Jj;'^^^*^^''? 
eight  days  after  to  surrender  the  principal  was  merely  anindul-  eight  days 
gence  to  the  bail,  but  did  not  divest  the  right  of  action  which  turn  of  the 
had  accrued  against  them  by  their  default ;  and  that,  therefore,  |^J\Jh*ich**  " 

the  costs  of  the  second  action  ou<rht  to  have  been  tendered.  '      tiine,byth« 

o  .  .      .      ,    practice  of 

BuLLEit,  J. — The  bail  ought  to  surrender  their  principal  the  Court, 

immediately  upon  the  return  of  the  capias  ad  satisfaciendum  ;  if  havedis»- 

they  do  not,  a  cause  of  action  accrues  against  them ;  and  there-  jJJJiJ^trt 

fore  the  costs  of  the  declaration  delivered  in  the  action  against  Jyf^"JJ*jf 

the  bail  ought  to  have  been  tendered  before  they  had  any  ground  P""<'«P*^ 

for  applying  to  this  court  to  stay  the  proceedings.     The  allow-  yij/^-V.i3.] 

ing  of  the  eight  days  after  the  return  of  the  ca.  sa,  for  the  bail 

to  surrender  the  principal  is  merely  an  indulgence  given  to  them 

by  the  practice  of  the  court;  for  they  are  liable,  even  though 

the  principal  die  the  day  after  the  return  of  the  capias  ad  satis* 

faciendum. 

Per  Curiam, 

Upon  payment  of  the  debt  and  costs  in  the  former  ac- 

ioD^  and  the  costs  in  the  action  aa:ainst  the  bail. 

Let  the  proceedings  be  stayed,  (a) 

(<)  Vide  Ra»lin$9n  t.  Gwtton,  poit  6  vol.  S84. 
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ir«had^.  The  Kiho  agatnsi   The    Churchwardens  of   St,  PEim 

June  1901.  fn 


to  the  nOWER  moved  for  a  mandamus  to  the  defendants  to  wak 

cburchwv-  Jj  a  rate  for  the  repairs  ofthechurchof  this  parish.  He  adorned 
^ea  that,  in  general,  the  rate  should  be  made  by  the  charcbwardn 
^^u^^  and  inhabitants  at  a  vestry,  but  said  that  the  former  alone  mi^ 
%^tV^  make  a  church  rate,  if  the  latter  refused  ;  1  V^nLaffJ,  Ak 
cicsiaiijr«i  he  Stated  that  the  inhabitants  had  refused  in  this  case,  ^d 
{4  M.kiS.'  P^^  Curiam. — We  cannot  interpose  by  granting  a  moMdem^ 
^'3  this  being  a  subject  purely  of  ecclesiastical  jurisdiction. 

Rulereibxi 


Wednetdas^  WhBELER  Ogoinsi  CoPELAMD. 

June  I9tfa.* 

ADsAdwit  TN  an  action  for  double  rent  under  the  statute*  the  defeiuiast 

to  hold  to        ■  ' 


Wimait      JL  was  held  to  bail  on  an  affidavit,  stating  that  on  such  a  day 


I 

tlvei/£t    ^®  plaintiff  gave  the  defendant  notice  to  quit  on,  &c.  aodtbt 
tbe&f^-   the  letter  held  over  notwithstanding^  "  by  reason  of  which  cd 
debted  to     ^  by  force  of  the  statute  an  action  had  accrued  'to  the  plaifitif 
io  M  mnch    ^^  to  recover  from  the  defendant  108/."  &c. 
^j2^*  Shepherd  on  a  former  day  obtained  a  rule,  callfDf  on  ^ 

Si^°^on«  plaintiff  to  shew  cause  why  the  defendant  should  not  be  Us- 
efendant  chai^ged  out  of  custody,  on  filing  common  bail,  because  tbeai- 
l^no^kc  davit  did  not  positively  state  that  the  defendant  was  indebt^i 
ISM'  Against  this  rule 

over,  ^c  Jjambe  now  shewed  cause :  observing  that  the  plaintin  w^ 

wllciTand    actually  stated  more  in  his  affidavit  than  he  need,  forihsthe 
u^a^lu^to    had  not  only  stated  the  debt,  but  the  foundation  of  it  also;  and 
SsAccriied  *^**  *®  affidavit  was  the  substance  of  a  declaration, 
to  the  plain-      Per  Curiam. — The  affidavit  does  not  state  positively  that  tb 
loTthe  defendant  is  indebted  in  so  much  to  the  plaintiff;  it  1^  ^^ 


ttp^hle  argumentative,  which  is  not  sufficient  in  an  affidavit  to  holdt^ 

bail- 
Rule  absolute.  {«) 

(a)  Vide  Dfivd  v.  MoMingiy  mt9y  1  toI.  705.  and  MadtmuU t.  iMmit,^'*^^ 
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^'^  HuHsr  agaimt  Mead.  Wtdmtdoff^ 

ID  June  19th. 

f,.^,|HIS  action  wasbroughtto  recover  the  costs  of  a  nonsait  in  J^*^"^'*" 
.  ,,^  a  former  action  by  the  defendant  against  the  plaintiff,  and  boaknipt 
^^  ch  was  tried  at  the  Sittings  after  ladt  Michaelmas  term.    On  iJ^ited' 
^^  Sih otJamiarjf  the  present  defendant  became  a  bankrupt;  yJ^tS^SL 
^.  I  on  the  23d  of  January  the  costs  of  the  nonsuit  (the  subject  ^^J^^^^ 
...  this  action)  were  taxed.     The  defendant    having   l>een  nboauitare 

■^^        .  J  .     ^,  .  a  debt 

1^^  ested  m  this  cause,  piweabie 

■ '  ^kusseli  moved  to  discharge  him  out  of  custody  on  fifing  com-  "^£^ 
^'  II  bail,  on  the  ground  that  the  cause  of  action  accrued  before  *^°  (^> 
i  defendant's  bankruptcy,  and  that  he  had  obtained  his  certifi-  m.} 
te.    He  contended  that  the  plaintiiT  might  have  proved  this 
bt  under  the  defendant's  commission  ;  for  that  the  debt  was 
^-'  3ated  by  the  nonsuit,  before  the  bankruptcy,  though  the 
^..lountof  it  was  not  ascertained  until  after  the  bankruptcy. 
'Z I  Blandford  v.  Foote  (a),  it  was  held,  that  the  case  of  action 
,  iving  arisen  before  the  bankruptcy,  the  interest  and  costs  which 
icame  due  afterwards  were  referable  to  the  cause  of  action, 
id  might  have  been  proved  under  the  commission. 
Mingay  opposed  this  application   in  the  first  instance,  and 
lid,  that  this  debt  could  not  have  been  proved  under  the  com- 
lission ;  for  that  it  did  not  accrue  until  the  taxation  of  costs. 
Lord  Ken  YON,  Ch.  J. — ^The  taxation  of  costs  was  merely  the 
iscertaining  of  the  amount  of  the  debt:  but  the  debt  existed 
irevious  to  the  bankruptcy. 

BuLLER,  J. — ^There  was  a  similar  case  lately  in  the  Court  of 
Common  Pleas  (ft),  where  this  point  was  ruled  the  same  way. 

Rule  absolute  in  the  first  instance  (c). 

{a)Omp.    138.  {h)\\de Lewis ^.  PUn^, IB.  BLMip.CB.f9. 

(c)  ShI  vide  Bx  parte  Todd,  cHed  in  S  ITiU.  870. 
(<f)  Vide  PhUiipM  ▼.  BnwHj  pwL  6  vol.  S92. 
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Wtdnetdatf^     BowLES  and  Another,  Assignees  of  Jamei,  agftinti  LAyc- 

jHwldtb.  WORTHY. 

A/wsr-**^  fXlHIS  was  an  action  of  trover  brought  by  the  aKijnwMo 
DMt  of  a  JL  recover  sorae  goods  taken  by  the  defendant  under  a  bill  ci 
recover  sale  given  Xq  him  by  the  bankrupt  of  all  his  effects;  andtk 
^ySc^de-"*  only  question  at  the  trial  at  the -Lowdo/i  sittings  before  Lord 
dw-lTfniii^  iSTfwyo/i  was  on  the  execution  of  this  bill  of  sale,  which  was  re- 
dnientbiu  lied  on  by  the  assignees  to  prove  the  act  of  bankruptcy.  X^ 
by  the  in  order  to  prove  this,  insteadof  calling  the  subscribing  wilne>N 
tSS^deffnd-  the  plaintiffs  produced  the  defendant's  examination  before iw 
wlucKai  commissioners  of  bankrupt,  in  which  he  admitted  the  executics 
aoactof      of  this  deed.     The  plaintiffs  obtained  a  yerdict ;  to  setaslii^ 

bankrupt-  •  ■   i. 

cy)thcde.     Which 

jTx^^na.  ^'***  moved  on  a  former  day,  on  the  authority  of  Ahki^ 

tion  before  Plumbe^  {a)  where,  in  an  action  by  the  assignee^  pf  a  bankrupt, 
missionera,  it  was  held,  that  an  acknowledgment  by  the  b^n^nipt  of  bi< 
Emitted  ^  having  executed  the  bond,  on  which  the  petitioning  creditor* 
tlo/oMhe  ^^^^  arose,  did  not  supersede  the  necessity  of  calling  ^hp  ^al^^ 
deed,  issuf-  scribing  witness. 

dence  to  Erskitify  who  now  shewed  cause,  said,  that  this  was  dist'^* 

S^^cutton,  guishable  from  the  case  o(  Abbot  v.  Plumbe,  that  action  havin: 
SSfelEr  been  bron<;ht  against  a  third  person,  a  mere  stranger  to  lb" 
necessity  of  deed,  whereas  this  was  acainst  the  party  himself,  to  whom  tV 

calliDf;  Uie  /  .  ,      ,  ,  i     .       ,     i  •         p  ,f 

subscribiDg  deed  was  given,  and  who  acknowledged  the  execution  or  >> 
IH^i.  He  added,  that  there  was  another  reason  why  in  this  ca*" 
asdi/^**  was  not  necessary  to  prove  the  bill  of  sale  by  the  subscribing 
witness,  the  defendant  himself  having  produced  this  as  a  dtec 
before  the  commissioners  of  bankrupt ;  and  observed  that  it  «*-^ 
determined  in  7?.  v.  Middlezoj/^  (b)  that  the  production  of  a 
deed  by  the  adverse  party  superseded  the  necessity  of  callin? 
the  subscribing  witness. 

Gibbs^  in  support  of  the  rule,  again  relied  on  AbboiY.  Pluf^'^'"' 
as  deciding  these  two  points  ;  1st,  that  it  is  necessary  topro^ 
the  execution  of  a  deed  by  the  subscribing  witness,  unlesihs^ 
attendance  could  not  be  procured  ;  and,  Sdly,  that  the  sain^ 
evidence  is  necessary  to  prove  the  bond  in  that  case,  wbicb'* 
the  foundation  of  the  petitioning  creditor's  debt,  as  iHb^ 
action  had  been  brought  on  the  bond  itself.  And  hear^n^ 
that  the  reason  there  given  by  Ashhursi^  J.,  namely,  'Mesltif 

(a)  Douzl.  213.  3d  edit.  (6)  Jnt^  2  voL  41. 

«defendafl^ 
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^  defendant  should  be  deprived  of  the  benefit  of  the  cross-exa-      1793. 

^  roioation  of  the  Bubecribin^  witness  concerning  the  time  of      ■ 

^  the  execution  of  the  bond,  which  might  be  material,'*  applied     a^7i^^ 

with  greater  force  to  the  present  case  ;  because,  as  this  was  a    J^^JiV 

fraudulent  deed,  the  subscribing  witness  might  have  proved  that 

the  plaintiffs  were  privy  to  the  fraud,  in  which  case  they  eeuld 

tot  have  availed  themselves  of  the  deed  (a). 

Lord  Kenyox,  Ch.  J. — I  see  no  objection  to  the  evidence 
.  given..  If  indeed  there  had  been  any  thing  in  the  defendant's 
examination  before  the  commissioners  to  do  away  the  effect  of 
the  deed,  that  also,  would  have  been  admissible  :  but  nothing  of 
that  kind  appeared,  and  the  defendant  himself  produced  it  as 
having  been  properly  executed. 

BuLTiEtt,  J. — \n  Abbot  y.  Plumbty  the  deed  was  produced' 
against  a  person  who  was  no  party  to  it :  but  here  the  bill  of 
sale  was  produced  by  the  defendant  who  was  a  party  to  it.  This 
case  corned  directly  within  the  principle  of  that  in  J2.  v.  Middle- 
toy;  the  very  production  of  the  deed  by  the  defendant  before 
the  commissioners  made  it  evidence  as  against  him. 

Per  Curiam^  Rule  discharged. 

(a)  Vide  Bam/ord  7.  Banm,  ante^  2  toI.  694.  n.  (a). 


Master  against  Miller. 

THE  judgment  of  this  case  (vide  anie^  4  vol.  320.)  was  af- 
firmed in  the  Exchequer  Chambef » in  the  last  term. 


The  Mayor,  &c.  of  Oxford  against  Richardson. 

THE  judgment  in  this  case  (wrfe  ante,  4  vol.  440.)  was  re- 
versed in  the  Exchequer  Chamber,  in  the  last  term. 


Le  Grange  against  Hamilton. 

THE  judgment  in  this  case  (vide  ante,  4  vol.  613.)  was  af- 
firmed in  the  Exchequer  Chamber,  in  the  last  term. 


Lick  barrow  against  Masok. 

THE  House  of  Lords  ordered  that  a  venire  facias  de  novo 
should  be  awarded  in  this  case,  (vide  ante,  2  vol.  63. ;  and 
H.  BL  Rep.  C.  JB.  357.)  in  June  last— (  Vide  post.  683. ;  and 
post.6  vol.  131.) 


568  ThtfoUouing  Rules  of  Court  were  made  in  this  Term. 

1795.  XTTTHEREAS  by  the  present  practice  oftbis  Court  the  botil 
'  T  ▼  put  in  for  the  defendant  in  any  action  cannot  render 
such  defendant  after  a  mk  has  been  granted  against  the  Aeriff 
to  bring  in  the  body  before  snch  bail  have  justified  thenselres 
in  open  court,  It  is  oRDEnEO,  that  from  and  after  the  last  day 
of  this  term  bail  shall  and  may  be  at  liberty  to  render  the  de« 
fendant,  notwithstanding  such  rule,  at  any  time  before  the  ex- 
piration thereof;  the  attorney  for  the  defendant  giTiog  notice 
of  such  render  to  the  plaintifi^s  attorney  wtthoot  delay,  aad 
making  aifidaTit  thereof  (tf). 

(o)  Vide  Rts  v.  The  Sktr^rf  UlddUatx,  pmt.  7  vol.  527. 


WHEREAS  by  a  rule  (a)  made  by  this  Court  in  Trimljf 
term  in  the  31st  year  of  his  present  Majesty,  It  was 
ORDERED,  (among  other  things,)  that  every  person,  who  should 
after  the  then  next  Michaelmas^  term  intend  to  apply  for  ad- 
mission as  an  attorney  in  this  court,  should  for  the  space  of  one 
full  term  previous  to  the  term  in  which  such  person  should  apply 
to  be  admitted,  cause  his  name  and  place  of  abode,  and  also  the 
name  or  names  and  place  or  places  of  abode  of  the  attorney  or 
attornies  to  whom  he  should  have  been  articled,  written  in  le- 
gible characters,  to  be  affixed  on  the  outside  of  the  Court  of 
King's  Bench,  and  also  in  some  conspicuous  place  in  the  cham- 
bers of  each  of  the  J  udges  of  this  court,  and  in  the  King's  Bench 
Office,  and  that  no  person  who  should  not  have  complied  with 
this  order  should  in  future  be  admitted  an  attorney  of  this  court ; 
And  whereas  inconveniences  have  arisen  by  die  above  prac- 
tice; to  remedy  the  same.  It  is  hereby  ordered,  that  every 
person,  who  shall  after  the  expiration  of  this  term  intend  to 
apply  as  above  stated,  shall  comply  with  the  aboTe  in  part  recited 
rule,  (except  as  to  fixing  up  his  name  and  place  of  abode  in  the 
Judges'  chambera,)  and  shall  instead  thereof,  for  the  space  of 
one  full  term,  previous  to  the  term  in>  which  such  person  shall 
apply  to  be  admitted,  enter  or  cause  to  be  entered  in  a  book  to 
be  kept  for  that  purpose  at*  each  of  the  Judge*s  cbarobergorthis 
court  his  name  and  place  of  abode,  and  also  the  name  and  place 
of  abode  of  theattomey  or  attornies  to  whom  he  shall  havebeea 
articled :  Akd  that  no  person  who  shall  not  have  complied  with 
this  rule  shall  in  future  be  admitted  an  attorney. 

(a)  Yid€amU,ij6Lm. 
THE  END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED  1793. 


IN   THE 


Court  of  KING'S  BENCH, 


IN 


Michaelmas    Term, 

In  the  Thirty-fourth  Year  of  the  Reign  of  George  III* 


In  the  last  vacation  Giles  Rookc  Esq.  one  of  His  Majesty*s 
Serjeants  at  law,  was  appointed  one  of  His  Majesty ^s  Jus- 
tices in  the  Court  of  Common  Pleas,  in  the  room  of  the 
late  Mr.  Justice  Wilson^  deceased,  and  was  knighted  on  his 
appointment. 

Mank  against  Fletcher.  Thur$d€p, 

Acw.  7(h. 

fTlHE  only  question  in  this  case  was,  Whether  an  attorney  An  attor- 
■*-  (defendant),  who  lives  above  twenty  miles  from  JLondon^  feTdinoij 
be  entitled  to  have  four  or  eight  days'  notice  to  plead.    Notice  S"If  to"f  *" 
to  plead  in  four  days  was  given  in  tliis  case ;  and  the  defendant  day.'*  notice 
not  having  pleaded  within  that  time,  the  plaintiiT  signed  judg-  t(ioi^i:^hb*e 
ment  as  for  want  of  H  plea  :  to  set  aside  which  thantw"Jn^ 

Wiglff/  now  moved,  on  the  ground  that  the  defendant  was  J];;,,'"'/;^*^^'*" 
entitled  to  eig)it  days'  notice:  but  Undon, 

The  Court  (after  conferring  with  the  Master,)  said,  that  the 
notice  was  regular,  attornies  being  by  a  fiction  of  law  always 
present  in  court.  That  thij  fiction  obtained  in  cases  where  it 
«ras  an  advantage  to  attornies,  and  that  it  ought  equally  to  pre- 
vail where  It  wa?,  to  their  prejudice.    Aftd  therefore  they 

Refused  the  rvla, 

Vol.  V.  2  B 
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j^J^S^'  'f  he  King  against  Willi  am  Blaki^. 

^icStof  rriHE  derendant  having  been  conyicted  on  an  indictment,  the 
^▼2*tom  ^"*  count  of  which  charged  him  with  concealing  navil 

may  be  ad-  stores,  and  the  second  with  having  them  in  his  custody,  was  now 
iMY^thf^^pe^  brought  up  for  judgment  By  9  &  10  ^.  S.  c.  41 .  s.  8.  it  is  enacted, 
sool!^or^«  '^  ^^^^  ^"^^  person  (as  in  the  defendant's  situation)  shall  forfeit 
u  pmdMhtd  u  gy^ii  goods,and  the  sum  of  200/.  toretherwith  the  costs  of  prose- 

conor§ll^t  .11111  if.  7  «  i 

•t  the  rifc-  <<  cutton,  and  shall  also  suffer  imprisonment  until  payment  and 
cilirtf  ^  "  performanceofthe  said  forfeiture.*'  Thestat.  9  Geo.  I.c.8.;. 
4.  enables  the  Court  ^*  to  mitigate  the  penalty  for  the  same,as they 
^'  shall  see  cause,  and  to  commit  the  offender,  so  convicted,  to  the 
<^  common  gaol  of  the  county,  there  to  remain  without  bail  or 
'<  mainprize  until  payment  be  made  of  the  penalty  and  forfeiiore 
"  imposed  by  this  and  the  former  act  (9  &  10  fF,  S.)  or  mi* 
'^  t  igated  as  aforesaid,  or  to  punish  such  offender  corporail^^bytiui' 
^'  ing  himlo  be  publicly  whipped,  or  committed  to  some  public 
*'  workhouse,  there  to  be  kept  to  hard  labour /or  six  months,  or 
<'  a  less  time,  as  to  such  Judge,  &c.  in  bis  discretion  shall  seem 
'«  meet."  The  stat.  17  Geo.  2.  c.  40.  s.  10.  after  reciting  doubts 
whether  the  two  former  statutes  gave  jurisdiction  to  justices  o( 
assize,  justices  of  the  peace,  &c.  to  try  such  offences,  enacts  aod 
declares,  *^  That  justices  of  assize,  &c.  may  hear  and  detenniDe 
*'  such  offences,  &c.  and  may  impose  any  fine,  not  exceeding 
^^  200/.  and  mitigate  the  penalty  inflicted  by  those  acts,  and 
^^  commit  the  offender  to  the  common  gaol  of  the  county,  there 
*'  to  remain  until  payment,  &c.  or  in  lieu  thereof  to  punish  sock 
*'  offender  in  the  premises  corporally,  by  causing  him  to  be 
*^  publicly  whipped  and  committed  to  some  bouse  of  correctioa 
*^  or  public  workhouse,  there  to  be  kept  to  hard  labour  for 
*^  three  months,  or  less  time,  as,  &c. 

Bearcrojly  on  the  part  of  the  Crown,  moved  for  a  corporal 
punishment  on  the  defendant,  which  was  opposed  by 

Erskine  and  Rous  on  two  grounds;  first.  Because  theCcurtbad 
T10  authority  undereither  of  these  statutes  to  inflict  such  apunisb- 
ment,  if  the  defendant  could  pay  the  penalty ;  and,  secondlj; 
That  iri*  their  discretion,  the  Court  would  not  exercise  such  a 
power  in  this  case  ;  and  they  argued  it  upon  the  merits.  But 
The  Court  said,  it  was  impossible  to  raiPe  any  serious  doubt 
respecting  the  power  of  inflicting  corporal  punishment;  for  that 

3  thf 


IX  THE  Thirtt-fourth'Year  OF  GEORGE  III.  S7X 

the  words  of  the  statutes  were  in  the  disjunctive,  enabling  them      1793. 

either  to  impose  a  penalty,  or  to  punish  the  offender  corporallj/.  ■  ■ 

And  that  this  construction  had  already  been  put  on  the  statutes   ^^^^ 

in  several  instances,  particularly  in  the  case  of  R.  v.  J.  Newell^     ^*^mp- 

(M.  33  G.  3.) 

And  this  appearing  to  the  Court  to  be  a  gross  case,  they  sen* 

tenced  the  defendant  to  Qerkenwell  prison  for  three  months, 

thereto  be  kept  to  hard  labour;  and  during  that  time  to  be 

publicly  whipped  on  Cltrkenwtll  Grten  for  the  space  of  100 

yards  (a), 

(fl)  In  the  last  term  a  defendaDt  C^^.  Chappie)  wrs  brongbt  up  for  Jads:nieot  for  a 
timilar  offence ;  mnd  Braderick  moved  that  he  might  be  adjudged  to  pay  the  whole 
penalty  of^OOL  end  the  cost$ ;  observin;;,  that  th(Mi;;h  there  was  no  instance  in  which  a 
person  convicted  on  tbe^eacts  had  been  compelled  to  pay  the  costs,  there  could  be  no 
donht  bnt  that  under  the  words  of  the  stat.  9  and  10  fK.  3.  c  4 1.  «.  S.  the  Court  had 
the  power  of  awarding;  costs i  when  The  Court  adjudged  the  defendant  to  pay  the 
penalty  of  iO(ML  together  with  the  costs,  which  were  taxed  at  12U 


SwiRB  against  Bell  and  Others.  t^Hd^p, 

IN  an  action  on  a  bond  o^iven  by  the  defendants  to  the  plain-  Iftbemb* 
tiff,  as  one  of  the  inhabitants  and  payers  of  the  township  of  wltnlfe^to* 
Ehiacky  in  the  county  of  York,  to  indemnify  that  township  ^^^^^  *** 
against  the  charge  of  a  bastard  child,  it  appeared  at  the  trial  b6-  therein  a<) 
fore  the  Lord  Chief  Baron  at  K>rA:that  the  only  subscribing  time  of  the 
witfkess  to  the  bond  was  at  the  time  of  the  execution,  and  fitiil  ^^^^ife^^ 
continued  to  be,  a  payer  of  the  township.     It  was  contended  ^''•ai-bp^ 

.  ,  1     .-.  cannot  be 

that  he  was  an  incompetent  witness  upon  th^  ground  of  interest,  examinedas 
notwithstanding  which  he  was  admitted  to  prove  th^  execution,  prov  "tbe^ 
being  considered  as  a  mere  instrumental  witness.  However  noTS  p^V 
another  person  was  called,  who  proved  the  hand-writing  of  the  «^h»ii*«i^- 
first  witness;  and  a  verdict  was  given  for  the  plaintiff:  To  set  ii<ientfar 
aside  which  p^r' 

Topping  now  moved,  upon  the  ground  of  the  incompelc«Ji<jy  of  *-^?'^' 
the  sabecribing  witness  to  give  evidence  in  support  of  that  which   ^         .  , 
vas  in  effect  his  own  cause :  and  he  further  contended, that  if  the^     *'   '  *^ 
subscribing  witness  himself  were  incompetent  to  give  evidence^  V   ^^  '  - 
because  of  his  interest  in  the  suit,  it  followed  that  the  proof  of 
his  hand- writing  could  not  be  sufficient  for  the  same  reason. 

The  Court  upon  these  facts  were  of  opinion  that  the  fiubscribiog 
witness  to  the  bond,  being  interested  as  well  at  the  limeof  bis  at«' 
testation  as  at  the  trial,  could  neither  be  e^Eamined  liimsei^  mot 
irould  proof  of  bis  Jiand-writiog  be  sufficient :  And  that  it  yrai 
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1793.  not  like  the  case  of  a  sub^ribing  witness  being  afterwards  ap- 
pointed executor  to  the  obligee,  in  which  case  proof  of  bis  hand- 
writing might  be  given  (a).  But  on  being  further  informed 
that  the  hand-writing  of  the  obligor  to  the  bond  had  also  been 
proved,  Lord  Kent/on  said,  that  on  consideration  of  all  tbe  cir- 
cumstances,  the  matter  had  better  rest  as  it  was. 

Rule  refused  (J). 

(tf)  FideOoisr.  Tracy ^  I  Pr.  irm.  389.    CMfr^  ▼.  Sorris^  I  Sin.  34.   /iwt. 
Mamn,  S  Stra,  633. 
(b)  Fide  Banm  ▼.  TVonqMsiAy,  poU.  7  vol.  965. 


j^.'tiii!  RoLLESTON  against  Scott. 

J^tti^i^  tN  this  case  the  writ  was  returnable  the  last  day  of  Trinity 
ofoiiTterm  ^  Term,  on  which  day  the  bail  were  put  in,  but  did  not  justify 
and  tbede^  Until  this  day ;  and  no  declaration  de  bene  esse  having  been  de- 
does  not .  livered  before  the  essoign  day  6(  this  term, 
un'tu^the*"  Marryatt  moved  on  the  part  of  the  defendant  for  time  to  plead 
o?"thenext  ^'''  ^^^  next  term  ;  alleging  that,  according  to  the  practice  of 
be  IK  not  en-  this  Cour^  the  defendant  was  entitled  to  this  indulgence,  and 
imparlance  that  the  Same  point  had  been  determined  in  the  Court  of  Com- 
{erSftw''^  mon  Pleas ;  1  CrompL  Pract.  ISO  (a).  But 
the  plaintiff  The  Court  (after  consulting  the  Master)  said,  that  the  defend- 
ver  a  drda-  ant  was  uot  Under  these  circumstances  entitled  to  an  iroparlaoce. 
£»ie*L«bc-  BuLLER,  J. — This  point  has  been  repeatedly  ruled  in  this 
liJi|nd!y^  Court;  the  foundation  of  which  rule  is,  that  no  laches  can  be 
the  kecoad  imputed  to  the  plaintiflTfor  not  declaring  until  the  defendant  is 
[:3  b\  ^  P.  perfectly  in  court.  And  he  added,  that  the  case  cited  happened 
m.^^"^'  in  the  Common  Pleas;  and  that  many  of  the  cases  published  in 
Crompton^s  PracL  were  hastily  collected  by  himself  before  he 
was  at  the  bar,  were  never  intended  by  him  for  publicatioQ} 
and  were  too  loose  to  be  relied  on. 

Rule  refused. 


(a)  9d.  ed. 


IN  THE  TUIBTV-POUETH  YeAR  OP  GEORGE  III.  373 

-    1793. 


PowLiiY/7^fli;75^  Walker.  AV^'tlbl         I 

THE  first  count  in  this  declara||bn  alle^d  that  on  9ncb  a  '^^^^^^  \ 

daj  "  the  defendant  became^nd  was  tenant  to  the  plain-  lauri/ord  , 

"  tiff"  of  a  certain  farm,  &c.  in  comideralion  whereof  he  under-  TsaiX"* 
took  and  promised  not  to  carry  away  from  the  farm  any  of  the  5ir,i*ion"for        ' 
rtraw,  dung,  compost,  &c.     The  second  stated  that  for  the  same  ti»«  tenant's        I 
consideration  the  defendant  undertook  and  promised  to  cultivate  mansf^  ii 
the  land  in  a  good  and  husband-like  manner,  according  to  the  biubiind^  i 

custom  of  the  country  ;  and  the  third  to  manage  and  cultivate  ||^^'  ^^^ 
the  land  according  to  the  u^age  and  course  of  good  husbandry,  l^^^^^- 
After  verdict  for  the  plaintiff,  J"'  ,  J 

Chambre  moved  to  arrest  the  judgpnent,  on  the  ground  that  /^  -;  -^  "    '  ** 
there  was  no  consideration  for  the  promises ;  observing,  that  it^^  ^   ^    '  \ 

was  not  alleged  that  the  defendant  had  become  tenant  to  the  7/      ,      •  i 

plaintiff  on  the  termn  that  he  would  cultivate  the  land  in  a  good .    ./  ' 

and  husband-like  nuinner,  &c.  but  merely  ^'  that  he  became  and 
"  was  tenant  to  the  plaintiff."     But 

The  Court  said,  that  the  bare  relation  of  landlord  and  tenant 
was  a  sufficient  consideration  for  the  promises  in  the  declaration ; 
and  therefore  they 

Refused  the  rule,  (a) 

(ff)  Fide  ChMtikam  v«  UampMn^  an/a,  4  vol  3i9* 


The  King  againsi  The  Inhabitants  of  Ratenitonb.  Wtinuia^. 

Nov.  JSth. 

ON  the  appearance  of  fK  Start  (on  his  recognizance  taken  Th<^  rxami- 
before  a  magistrate  for  Leicestershire^  to  answer  a  charge  pn'goanc^ 
against  him  for  being  the  putative  father  of  a  bastard  child,  of  token  be- 
which  one  S.  Hasss  had  been  delivered  in  the  parish  of  J?rire;i-  f?'"*'^^""^ 
.'tone,  in  the  county  of  fjetcester^)  at  the  Leicester  sessions,  the  p«acc  an- 
parish  officers  of  Raxenstone  applied  to  the  Court  of  Sessions  to  60.2.^!3i! 
make  an  order  of  filiation  and  maintenance  on  Start ;  when  that  jJ^!?oceon 
court  ordered  that  Start  should  be  discharged  from  his  recognif  *°  appika^ 
zance,and  that  the  application  should  be  dismissed,  subject  to  the  QaarterSet- 
opinion  of  this  Court  on  Uie  following  case :  <Mt  appeared  in  make^n 
"  evidence  on  behalf  of  the  parish  officers  of  Racenstone^  that  2t?on  on^^'^ 
"  S.  Hasss  died  within  two  hours  after  she  was  delivered  of  ?*LP"*?i7® 

u  ii        1  .7  i       m.  «      •      1  •        1     •  .       •  father.if  the 

^  the  child.  That  she  had  previously  been  examined  before  a  woman  die 
^  justice  of  the  peace,  according  to  the  provision  of  the  6  Geo.  8.  appikatm 
\^  c.  31.  and  her  examination  was  produce^,  in  whicb  she  deposed  ^^t? 

^4  ^]^^^  (:*£.«<. »,) 
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1793.     «  that  the  said  W.  Start  wras  the  father  of  the  child.     When 

■ "  this  examination  was  offered  in  evidence^  it  was  objected  to  on 

'^l^t^   "  the  behalf  of  IV.  Start,  ftjth  as  inadmissible  and  insuflBcient; 
bitantg^<rf    "  ^^^  Court  received  it  in  evidence,  'but  thought  that  the  wo* 
JUvEN-     <<  man  beins:  dead,  no  order  of  filiation  could  be  made.** 

•J  Dayrell,  in  support  of  theorder  of  sessions,  contended,  1st,  thai 

h^')  *L,  -^   ^^^  ^'^  examination  of  the  woman  was  inadmissible  in  evidence,  be- 
^  ^  cau  :o  it  was  not  taken  in  the  presence  of  the  party  to  be  affected 

by  it,  and  of  course  when  he  could  have  no  opportunity  of  cross- 
examining^  the  woman  :  but,  Sdly,  if  admissible,  that  it  was  not 
conclusive  evidence;  of  which  opinion  were  the  Court  of  Quarter 
Session9,whose  determination  on  the  weight  of  evidence  could  not 
be  questioned  here.  That,  if  the  Sessions  had  refused  to  go  into 
the  question  on  account  of  (he  death  of  the  woman,  that  perhaps 
might  have  been  the  foundation  of  an  application  to  this  Court  for 
a  mandamus  to  compel  them  to  heiar  and  determine  on  the  com- 
plaint of  the  parish  officers ;  but  that  here  they  had  heard  and  ex- 
amined into  the  merits,  and,  after  exercising  their  discretion, 
thought  the  evidence  in  support  of  the  application  insufficient. 
Bearcrojl  and  Gallei^^  who  were  to  have  argued  o.n  the  other 
^ide,  were  stopped  by  the  Court. 

Per  Curiam. — It  is  clear  from  the  concluding  part  of  the  case, 
that  the  only  doubt  entertained  by  the  justices  at  the  Sessions  was. 
Whether  or  not  they  could  make  an  order  of  filiation  ?  the  woman 
being  dead; and  not, Whether  the  evidence  was  sufficient  to  make 
an  order  on  the  party  before  them,  if  under  these  circumstances 
they  could  make  any  order  at  all  ?  and  as  to  the  question  reserved 
for  the  opinion  of  this  Court,  there  is  no  doubt  but  that  they 
may  proceed  to  make  the  order,  although  the  woman  be  dead. 
The  examination  having  been  taken  before  a  magistrate  in  the 
course  of  a  judicial  proceeding,  under  the  stat.  6  Geo.  2.  c.  31.  is 
certainly  admissible  evidence,  like  the  depositions  taken  under  the 
statute  of  Philip  &  Alarj/  (a)  :  and  being  admissible,  and  not  con- 
tradicted by  any  other  evidence,  it  seems  to  be  conclusive.  We 
cannot  indeed  compel  the  justices  at  the  Sessions  to  decide  on  the 
weight  of  evidence  :  but  when  we  determine  that  this  evidence  is 
admissible  in  point  of  law,  and  that  the  justices  may  make  the  or- 
der applied  for  though  the  woman  be  dead,  we  have  no  doubt-but 
that  they  will  also  be  of  opinion  that  this  evidence  is  conclusive 
dgainst  the  party  against  whom  the  application  has  been  made. 
The  Court  then  ordered  the  case  to  be  sen  t  back  to  the  Sessions. 
00  i%2p.*jr.c. IS. 


IN  THE  Thirty-fourth  Year  of  GEORGE  III.  373* 

1793. 


The  King,  at  the  Relation  of  R.  Kikg,  against  William 


Wallis  and  William  Barrs.  jviof'xjih. 

FTlHIS  was  an  information  in  the  nature  of  a  91/0  warranto  Thepro§e- 
-*-   against  the  defendants,  as  constables  of  Bimiingham.  The  quo  rtar-  ' 
defendants  pleaded  an  election  by  a  jury  at  a  court-leet ;  the  is-  fornMit?on 
sue  taken  on  which  was  found  for  the  crown*    Judgment  of  *Jn^fahi"  ^ 
ouster  was  afterwards  entered  up,  and  judgment  also  for  the  Birming- 
costs,  which  were  taxed  at  246/.  \0s.  5d,     A  rule  having  been  entitii-d  to 
obtained,  calling  on  the  prosecutor  to  shew  cause  why  the  taxa-  the  rta".*^"^ 
tion  of  costs  should  not  be  set  aside,  on, the  grqui)4  that  this  f/^";f'^ 
was  not  a  case  within  the  statute  9  Jnn.  r.  SO,  469.'] 

Erskine^  S.  ffei/wood,  and  Gibbsj  now  shewed  cause  against  it^ 
The  act  (in  sect.  1.)  recites  the  mischiefs  arising  from  persons  in^ 
truding  iuio  public  offices  in  ^^  cities,  towns  corporate,  borQughs, 
^  and  places/*  an'd  (in  sect.  4.)  it  enables  the  officers  of  the  res- 
pective courts  to  exhibit  informations  in  the  nature  of  a  quo  zpar* 
ranto  at  the  relation  ofani/  person  desiring  to  prosecute  the  same, 
and  who  shall  be  mentioned  in  the  information  as  the  relator, 
a<^ainst  such  persons  so  usurping  any  of  the  said  offices  andfran-i 
c/iii^5,( referring  to  the  Ist  section) ;  and  the  5th  section  empower3    * 
the  courts  to  give  judgment  of  ouster  against  the  party  convicted, 
and  to  award  costs  to  the  relator.    On  the  words,  therefore,  no 
doubt  can  be  entertained  but  that  this  case  comes  within  the  act 
of  parliament ;  for  the  office  of  constable  is  a  public  office ;  and 
though  jB/riwiwg-A/im  be  neither  a  city,town  corporate,  or  borough, 
it  18  a  place;  and  the  same  mischief  is  to  be  apprehended  from 
persons  usurping  public  offices  in  places  not  incorporated,  as  in 
those  which  are.    And  to  remedy  these  mischiefs  in  all  places 
whatever,  appears  to  have  been  the  object  of  the  Legislature ; 
otherwise  the  word  "  place"  would  not  have  been  inserted.  It  is 
not  necessary  to  contend  that  quo  warranto  informations  can  be. 
exhibited  since  the  statute  in  cases  where  they  could  not  before : 
but  the  statute  regulates  the  proceedings  in  cases  where  such  in- 
formations could  have  been  filed  before,  and  gives  costs  to  the 
relator ;  and  \X  cannot  be  disputed  but  that  this  is  an  office  for 
which  a 91/0  warranto  information  might  have  been  exhibited  be. 
fore  the  act.     Nor  does  this  rest  on  argument  merely ;  it  having 
been  decided  in  R.  v.  Boyles  (a),  that  the  office  of  bailiff  of  a 
town  not  incorporated,  is  within  the  statute.  ^fAnne;  and  it 

(a)  2  Str,  896 ;  and  3  Lord  Rjtymondi  1^9> 

leaving 
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"  this  examination  was  offered  in  evidence,  it  was  objected  to  on 


^Ja^*r   "  ^^^  behalf  of  IV.  Start,  Ath  as  inadmissible  and  insufficient; 
bitants'lrf    "  ^^^  Court  received  it  in  evidence,  'but  thought  that  the  wo- 
Hayen-     <<  man  being  dead,  no  order  of  filiation  could  be  made." 
^y  Daj/rell,  in  support  of  the  order  of  sessions,  contended,  1st,  thai 

?)*^i      .^     •''^the  examination  of  the  woman  was  inadmissible  in  evidence,  be- 
^  '  cau  :o  it  was  not  taken  in  the  presence  of  the  party  to  be  affected 

hy  it,  and  of  course  when  he  could  have  no  opportunity  ofcross- 
examining  the  woman  :  but,  2dly,  if  admissible,  that  it  was  not 
conclusive  evidence;  of  which  opinion  were  the  Court  of  Quarter 
Session«5,whose  determination  on  the  weight  of  evidence  could  not 
be  questioned  here.  That,  if  the  Sessions  had  refused  to  go  into 
the  question  on  account  of  the  death  of  the  woman,  that  perhaps 
might  have  been  the  foundation  of  an  application  to  this  Court  for 
a  mandamus  to  compel  them  to  hear  and  determine  on  the  com- 
plaint of  the  parish  officers ;  but  that  here  they  had  heard  and  ex- 
amined into  the  merits,  and,  after  exercising  their  discretion, 
thought  the  evidence  in  support  of  the  application  insufficient. 

Bearcrojl  and  Galley^  who  were  to  have  argued  o.n  the  other 
^ide,  were  stopped  by  the  Court. 

Per  Curiam, — It  is  clear  from  the  concluding  part  of  the  case, 
that  the  only  doubt  entertained  by  the  justices  at  the  Sessions  wafi, 
Whether  or  not  they  could  make  an  order  of  filiation  ?  the  woman 
being  dead;  and  not,  Whether  the  evidence  was  sufficient  to  noake 
an  order  on  the  party  before  them,  if  under  these  circumstances 
they  could  make  any  order  at  all  ?  and  as  to  the  question  resened 
for  the  opinion  of  this  Court,  there  is  no  doubt  but  that  they 
may  proceed  to  make  the  order,  although  the  woman  be  dead. 
The  examination  having  been  taken  before  a  magistrate  in  the 
course  of  a  judicial  proceeding,  under  the  stat.  6  Geo,  2.  r.  31.  is 
certainly  admi8sibleevidence,like  the  depositions  taken  under  the 
statute  of  Philip  &  AJarj/  (a)  :  and  being  admissible,  and  not  con- 
tradicted by  any  other  evidence,  it  seems  to  be  conclusive.  We 
cannot  indeed  compel  the  justices  at  the  Sessions  to  decide  on  the 
weight  of  evidence  :  but  when  we  determine  that  this  evidence  is 
admissible  in  point  of  law,  and  that  the  justices  may  make  the  or- 
der applied  for  though  the  woman  be  dead,  we  have  no  douht^ut 
that  they  will  also  be  of  opinion  that  this  evidence  is  coDclusire 
dgainst  the  party  against  whom  the  application  has  been  naade. 

The  Court  then  ordered  the  case  to  be  sent  back  to  the  Sessiofli* 

00  l8(^P.8(M.cl3. 
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The  Kino,  at  the  Relation  of  R.  Kino,  against  William 

Wallis  and  William  Barrs.  AooAoth, 

FTlHIS  was  an  inibrmation  in  the  nature  of  a  quo  warranto  Theprwe- 
*'-  against  the  defendants,  as  constables  of  Birmingham,  The  qva  tear-  ' 
defendants  pleaded  an  election  by  a  jury  at  a  court-leet ;  the  is-  furnMt?Qii 
sue  taken  on  which  was  found  for  the  crown.    Judgment  of  J^n^UJ^i*  ^ 
ouster  was  afterwards  entered  up,  and  judcrment  also  for  the  Birming- 
costs,  which  were  taxed  at  846/.  10.v.  5a.    A  rule  having  been  entiUinJ  to 
obtained,  calling  on  the  prosecutor  to  shew  cause  why  the  taxa-  the^stat  ^^ 
tion  of  costs  should  not  be  set  aside,  on  the  grqui)4  that  this  f/^^f'^ 
was  not  a  case  within  the  statute  9  ^pn.  r.  SO,  469.] 

Erskine^  S.  Heywood,  and  Gibba^  now  shewed  cause  against  it. 
The  act  (in  sect,  I.)  recites  the  mischiefs  arising  from  persons  int 
trading  iuto  public  offices  in  ^^  cities,  towns  corpora te,  boroughs, 
"  ^xiA  places  ;''*  and  (in  sect,  4.)  it  enables  the  officers  of  the  res- 
pective courts  to  exhibit  informations  in  the  nature  ot^quo  zpar* 
ranto  at  the  relation  qfanj/  person  desiring  to  prosecute  the  same, 
and  who  shall  be  mentioned  in  the  information  as  the  relator, 
a|2;ainstsuch  persons  so  usurping  any  of  the  said  o^ces  and  front 
c/iMe5,( referring  to  the  Ist  section)  ;  and  the  5th  section  empowers  * 
the  courts  to  give  judgment  of  ouster  against  the  party  convicted, 
and  to  award  costs  to  the  relator.  On  the  words,  therefore,  no 
doubt  can  be  entertained  but  that  this  case  comes  within  the  act 
of  parliament ;  for  the  office  of  constable  is  a  public  office ;  and 
though  jB/nwiwgA/im  be  neither  a  city,town  corporate,  or  borough, 
it  is  a  place;  and  the  same  mischief  is  to  be  apprehended  from 
persons  usurping  public  offices  in  places  not  incorporated,  as  in 
those  which  are.  And  to  remedy  these  mischiefs  in  all  places 
whatever,  appears  to  have  been  the  object  of  the  Legislature ; 
otherwise  the  word  "  place"  would  not  have  been  inserted.  It  is. 
not  necessary  to  contend  that  quo  warranto  informations  can  be 
exhibited  since  the  statute  in  cases  where  they  could  not  before; 
but  the  statute  regulates  the  proceedings  in  cases  where  such  in- 
formations could  have  been  filed  before,  and  gives  costs  to  the 
relator ;  and4t  cannot  be  disputed  but  that  this  is  an  office  for 
which  a  9i#o  warranto  information  mi^ht  have  been  exhibited  be  • 
fore  the  act.  Nor  does  this  rest  on  argument  merely  ;  it  having 
been  decided  in  R,  v.  Boj/les  (a),  that  the  office  of  bailiff  of  a 
town  not  Incorporated,  is  within  the  statute  of  Anne;  and  it 

(a)  2  gtr,  896 ;  and  3  Lord  Rfiymondy  1569. 

leaving 
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1795,     "  that  the  said  TV.  Start  wras  the  father  of  the  child.    When 

*'  this  examination  was  offered  in  evidence^  it  was  objected  to  on 

^l^H^   "  ^^^  behalf  of  fF.  Start,  ftth  as  inadinissible  and  insufficient; 
bitonlr^oV  "  ^^^  Court  received  it  in  evidence,  'but  thought  that  the  wo- 
iUvEN-     <<  man  being  dead,  no  order  of  filiation  could  be  made." 
y  Dayrellj  in  support  of  the  order  of  sessions,  contended,  1st,  thai 

h*^'^     'c   i'^^^^^  examination  of  the  woman  was  inadmissible  in  evidence,  be- 
^  '  cau>?  it  was  not  taken  in  the  presence  of  the  party  to  be  affected 

hy  it,  and  of  course  when  he  could  have  no  opportunity  of  cross- 
examining  the  woman  :  but,  Sdly,  if  admissible,  that  it  was  not 
conclusive  evidence;  of  which  opinion  were  the  Court  of  Quarter 
Ses8ion?,who8e  determination  on  the  weight  ofevidence  could  not 
be  questioned  here.  That,  if  the  Sessions  had  refused  to  go  into 
the  question  on  account  of  the  death  of  the  woman,  that  perhaps 
might  have  been  the  foundation  of  an  application  to  this  Court  for 
a  mandamus  to  compel  them  to  hear  and  determine  on  the  com- 
plaint of  the  parish  officers ;  but  that  here  they  had  heard  and  ex- 
amined into  the  merits,  and,  after  exercising  their  discretion, 
thought  the  evidence  in  support  of  the  application  insufficient. 

Bearcrojl  and  Galley^  who  were  to  have  argued  o.n  the  other 
^ide,  were  stopped  by  the  Court. 

Per  Curiam. — It  is  clear  from  the  concluding  part  of  the  case, 
that  the  only  doubt  entertained  by  the  justices  at  the  Sessions  was, 
Whether  or  not  they  could  make  an  order  of  filiation  ?  the  woman 
being  dead;and  not.  Whether  the  evidence  was  sufficient  to  make 
an  order  on  the  party  before  them,  if  under  these  circumstances 
they  could  make  any  order  at  all  ?  and  as  to  the  question  reserved 
for  the  opinion  of  this  Court,  there  is  no  doubt  but  that  they 
may  proceed  to  make  the  order,  although  the  woman  be  dead. 
The  examination  having  been  taken  before  a  magistrate  in  the 
course  of  a  judicial  proceeding,  under  the  stat.  6  Geo.  2.  r.  31.  is 
certainly  admissible  evidence,  like  the  depositions  taken  under  the 
statute  o( Philip  &  Mar^  (a)  :  and  being  admissible,  and  not  con- 
tradicted  by  any  other  evidence,  it  seems  to  be  conclusive.  ^Ve 
cannot  indeed  compel  the  justices  at  the  Sessions  to  decide  on  the 
weight  ofevidence  :  but  when  we  determine  that  this  evidence  is 
admissible  in  point  of  law,  and  that  the  justices  may  make  the  or- 
der applied  for  though  the  wo^an  be  dead,  we  have  no  doubthut 
that  they  will  also  be  of  opinion  that  this  evidence  is  conclusive 
dgainst  the  party  against  whom  the  application  has  been  made. 

The  Court  then  ordered  the  case  to  be  sent  back  to  the  Sessions* 
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The  Kino,  at  the  Relation  of  R.  Kino,  against  William  •— 

Wallis  and  William  Barrs.  AooAoth^ 

rilHIS  was  an  inforniation  in  the  nature  of  a  quo  warranto  Thepiw- 
-*-  against  the  defendants,  as  constables  of  Birmingham.  The  qua  war-  ' 
defendants  pleaded  an  election  by  a  jury  at  a  court-leet ;  the  is-  fornMif?on 
sue  taken  on  which  was  found  for  the  crown.     Judgment  of  "^nstabicof 
ouster  was  afterwards  entered  up,  and  judgment  also  for  the  Birming- 
costs,  which  were  taxed  at  246/.  \0s,  5d.    A  rule  having  been  entitiinJ  to 
obtained,  calling  on  the  prosecutor  to  shew  cause  why  the  taxa-  tbe^tat.^^'^ 
tion  of  costs  should  not  be  set  aside,  on  the  grqui)4  tbat  this  f/^^*'*^ 
was  not  a  case  within  the  statute  9  Jnn.  c.  SO,  469.'] 

Erskine,  S.  ffeywoodj  and  Gibbxy  now  shewed  cause  against  it, 
The  act  (in  sect.  1.)  recites  the  roischiefrt  arising  from  persons  inn 
trading  iuto  public  offices  in  ^^  cities,  towns  corporate,  ItorqughS) 
"  ^nd  places;'*  and  (in  sect.  4.)  it  enables  the  officers  of  the  ries- 
pective  courts  to  exhibit  informations  in  the  nature  of  a  quo  rpar* 
ranto  at  the  xehtion  of  any  person  desiring  to  prosecute  the  same^ 
and  who  shall  be  mentioned  in  the  information  as  the  relator, 
a;>;ainst  such  persons  so  usurping  any  of  the  said  ojlces  and/rant 
c/iw«,(referring  to  the  1st  section) ;  and  the  5th  section  empowers  * 
the  courts  to  give  judgment  of  ouster  against  the  party  convicted, 
and  to  award  costs  to  the  relator.  On  the  words,  therefore,  no 
doubt  can  be  entertained  but  that  this  case  comes  within  the  act 
of  parliament;  for  the  office  of  constable  is  a  public  office;  and 
XhoxighBirmingham  be  neither  a  city,town  corporate,  or  borough, 
it  is  a  place;  and  the  same  mischief  is  to  be  apprehended  from 
persons  usurping  public  offices  in  places  not  incorporated,  as  in 
those  which  are.  And  to  remedy  these  mischiefs  in  all  places 
whatever,  appears  to  have  been  the  object  of  the  Legislature ; 
otherwise  the  word  "  place"  would  not  have  been  inserted.  It  is 
not  necessary  to  contend  that  quo  zcarranto  informations  can  be 
exhibited  since  the  statute  in  cases  where  they  could  not  before; 
but  the  statute  regulates  the  proceedings  in  cases  where  such  in- 
formations could  have  been  filed  before,  and  gives  costs  to  the 
relator ;  and4t  cannot  be  disputed  but  that  this  is  an  office  for 
which  a  quo  warranto  information  might  have  been  exhibited  be- 
fore  the  act.  Nor  does  this  rest  on  argument  merely ;  it  having 
been  decided  in  R.  v.  Boyles  (a),  that  the  office  of  bailiff  of  a 
town  not  incorporated,  is  within  the  statute  o(  Anne ;  and  it 

(a)  9  Str.  896 ;  and  3  Lord  Rpynwnd^  1559. 

leaving 
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1793.     having  been  the  practice  of  this  Court  to  grant  quo  mrranto 
infonnations  at  the  relation  of  private  individuals  (a)  under  the 


The  Kxwa 


^.^ 


'ain$t      Statute,  against  persons  usurping  public  offices  not  in  coqpora- 


AUA9, 


tions  as  well  as  those  in  corporations;  and  the  practice  also  of 
the  Crown  Office  to  allow  costR  in  such  cases.  In  many  of 
these  the  records  are  not  perfect ;  and  in  those  it  does  not  ap* 
pear  what  judgments  were  given  (b).  But  it  does  not  appear 
that  in  any  one  of  the  cases  costs  have  been  disallowed ;  and  in 
twelve  instances,  where  all  the  proceedings  are  to  be  found, 
costs  were  allowed ;  and  in  four  of  these  the  offic^es  were  neither 
in  cities,  towns  corporate,  or  boroughs  (c).  This  question  there- 
fore does  not  depend  merely  on  the  silent  practice  which  has  ob- 
tained in  til?  crown  office,  (though  that  alone  was  held  to  be  a 
decisive  answer  to  an  objection  in  R.  v.  Atkinson  (d),  that  the 
names  of  the  jurors  did  not  appear  on  the  record,)  but  it  hasal^) 
the  sanction  of  the  Court,  who  have  permitted  quo  wartanio 
informations  to  be  filed  at  the  relation  of  private  persons  according 
to  the  statute.  The  case  of  R.  v.  Boyles  may  also  be  considered 
as  a  solemn  determination  on  the  point ;  because  as  the  defendant 
demurred  to  th^  information,  the  objection  that  the  information 
was  at  the  relation  of  an  individual  under  the  statute,  (which 

{d\  The  following  were  the  instances  relied  upon ;  Jf.  19  jt%,  R.  v.  T.  Hnu 

bailiflr  of  HonUon  f ;  &  A.  ▼.  A.  GUI  portreeve  of  the  same  f JIT.  10  G.  1.  B-  ▼• 

JtlarritaLnd  Harrison,  constables  of  Birmingham  ff ;  where  90<.  costs  were  allowed-- 
JR.  V.  FuUwoodf  low  bailiff  of  Birmingham  fii  where  the  prosecutor  gare  up  hi«  is- 
formation  on  payment  of  costs — Tr,  I  ^  iOeo.  2.  R,  y/.J.  Thompson,  bailiff  of  tb« 
ville  of  SoifM»o'd$-and  R  ▼.  V.  Boyloa.  [  Vido  %  Sir.  SSSO-tftX  4  Gm.S.  B.  t.  C 
Hawkins^  for  r^ai  ning  to  return  eVizqn  of  the  borough  or  manor  of  St.  Maw$,  Can- 
wallii  R..\.  J.  Jane,  mayor  or  portreeve  of  the  saraef ;  R.  v.  J.  Ftnc^ii;  the 
same  f ;  and  R.  v.  J,  Hill  and  eleven  others,  freemen  of  St.  Maws  f^HiL  6G$s^^ 
R.  V.  T,  Lloyd,  clerk  of  the  peace  of  CarUiganair^f'-Tr.  b  jf  7  G.  2.  iS.  v.  G.  Hot- 
felt,  baihflC  of  Slockbridgo^  where  Ij^L  4f.  ^d.  were  a  lowed  to  the  relator  for  cofrti- 
Tr.  7  £^'B  G.  ^12.  v.  Z>.  Slow,  ron&table  of  iVWo  Skoreham  f—R.  v.  R.  Ragsdafe,  mc 
of  the  chief  coosUbtes  of  the  hundred  of  Navisfird,  NorlhampUmsMifefi,  where 
costs  were  allowed  to  the  relator,  961.  5s.  (uf.— Jf.  IS  G.  9.  R.  v.  Qouge^  c«Mislable  of 
the  parish  of  Whitechaptl  [t^idc  9  Sir.  1213.]— 7r.  95£f  26G.9.  R.  v.  R.  JOerf, 
King*s  bailiff  of  ilfi<(Aursl,  where  the  prosecutor^  costs  were  taied  at  48t  6t.  4^-* 
Hit.  96G.  9.  R.  v.  J.  Pruet:  the  same  office;  and  coaU  taxed  at  991.  7s.  bd—Tr. 
9b  j)-  97  G.  9.  R.  v.  W,  Briitow,  bailiff  of  Haslemere\  and  costs  taxed  for  the  protecu- 
tor :  R,  V.  J,  Paine,  for  the  same,  and  costs  taxed  for  the  prosecutor,  but  omitted  is 
the  judgment;  and  R.  v.  J.  Luff,  constable  of  the  same—Aa.  99G.  9.  JL  v.  f- 
Baifnts,  constable  of  the  hundred  of  Bishon's  FraftAflmf— TV.  19  G.  SL  J2.  v.  fi> 
Sayer,  Esq.  coroperof  JT^nitf ;  and  100/.  costs  allowed  to  the  relator — £.  90G.3. 
R.  V.  Adam  Smith,  burgess  of  Shorekam  +  ;— /2.  v.  J.  Mein,  portreeve  of  Fam^,  where 
costs  were  taxed  at  405/.  9*.  6d.^Tr.  90  G.  3.  R.  v.  W.  Nemman,  bailiff  ctf  StoMri^gh 
and  costs  given  to  the  relator— £.  39  G.  3.  Jt.  v.  T.  Mein^  portreeve  of  Fotf^:  ud 
costs  taxed  for  the  relator. 

(6)  See  the  instances  in  n.  (a)  marked  with  one  f .  (c)  See  Che  imtanca 

in  R.  (a;  marked  with  two  f  f .  (d)  Dom.  Proc.  Uai/y,  1785. 

appears 
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appears  on  tbe  record,  though  not  in  the  printed  reports  of  that      1793. 
case,)  would  have  been  decisive  in  bis  favour  :  but  the  Court,   *  ■ 
after  argument,  gave  judgment  for  the  Crown.    It  will  be  con-    ^J*  ^JJJ* 
tended,  however,  by  the  defendant,  that  the  relator  is  not  en-  W.Waiaw. 
titled  to  co^ts  in  this  case,  because  only  ^^  corporations  and  bo- 
"  roughs'*  are  mentioned  in  the  title  of  iheact ;  and  the  cases  of 
R.  V.  Williams  («),  and  R.  v.  Marsden  (ft),  will  be  relied  on. — 
But  to  the  former  it  may  be  answered,  that  the  title  of  the  act, 
which  is  not  framed  or  passed  with  the  same  solemnity  as  the 
•  body  of  the  act,  and  is  frequently  the  language  of  one  of  the 
clerks  in  parliament,  cannot  control  the  plain  and  unequivocal 
words  used  in  the  preamble  and  enacting  parts.    In  I  Burr.  407. 
Lprd  Mansfield  said,  "  The  title  cannot  control  the  body  of  the 
"  act."    And  neither  of  the  two  cases  in  Burrow  arose  on 
this  point.    That  of  i2.  v.  Williams  was  not  an  information  for 
usurping  anj/  office;  it  merely  charged  the  defendant  with  having 
htld  a  court  of  record  in  the  borough  of  jDewWg-A,  without  any 
legal  warrant;  and  it  was  there  determined  that  the  prosecutor 
was  not  entitled  to  any  costs,  because  the  defendant  had  not 
usurped  any  public  office.  .  It  is  true  that  in  that  case  De/^Mon.  J. 
said,  that  franchises  mentioned  in  the  act  meant  ^^  corporate 
"  rights,  or  rights  to  freedom  in  corporations;"  and  Foster^  J. 
also  said,  that  "  the  word  franchises  in  the  act  means  only  free- 
^^  doms  and  rights  to  be  members  of  the  corporation."    But 
thoseopinions  wereextrajudicial,and  were  by  no  means  necessary 
to  the  decision  of  the  case  ;  since  the  question  there  was  not,  to 
what  towns  the  statute  of  Anne  extended,  but  merely  to  what  of- 
fices ;  and  if  carried  to  the  extent  which  they  import,  those  opi- 
nions would  reject  altogether  an  operative  word  in  the  title  as 
well  as  in  the  preamble  and  enacting  part  of  tbe  act;  for  the 
word  "  boroughs"  is  mentioned  in  all  those  parts,  «nd  there 
are  many  boroughs  in  the  kingdom  not  incorporated.     And  as 
to  R,  v.  Marsden^  that  was  an  application  for  a  quo  warranto  in- 
formation against  the  defendants  for  holding  or  encouraging  the 
holding  of  a  public  fair,  which  the  Court  refused,  because  it  was 
only  to  try  a  private  right.     Yates^  J.  indeed  said  that  the  statute 
of  ^mre  only  extended  to  corporation  offices ;  but  he  immedi- 
ately added,  ^^  but  I  give  no  fixed  or  determinate  opinion  up- 
^^  on  this  first  point."    It  is  also  worth  observation  that  the 
obiter  dicia  of  the  two  Judges  in  R.  v.  Williams  have  not  been 

.  (a)  I  Bwr.  i03.  (ft)  9  fiurr.  1818. 

considered 
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1793.     considered  as  deciding:  this  point;  the  practice  of  the  Coart  in 
granting  quo  warranto  informations  on  the  relation  of  private 


Th«  Kiivo 


Mffointt      persons,  and  that  of  the  Crown  Office  in  allowing  costs,  having 

W.Wallm.'  since  continued  without  any  objection. 

Clarke  and  Willis^  in  support  of  the  rule;  Though  the  title 
of  the  act  cannof  re-strain,  it-  may  explain,  the  enacting  part; 
and  the  word  ^'  places''  in  the  Jatter  may  be  explained  by  the 
accompanying  ones  to  mean  places  of  the  same  kind ;  for  irthe 
Legislature  had  intended  that  the  act  should  apply  to  places  of 
all  descriptions,  they  would  have  omitt^  all  the  preceding  words 
and  used  only  the  last,  '^  places."  But  however  doubtful  the 
words  of  the  act  may  be,  the  construction  which  it  has  already 
received  in  R,  v.  Williams^  and  R,  v.  Marsden^  ought  now  to 
prevail.  The  authority  of  the  first  does  not  rest  on  the  mere 
obiter  dicta  of  two  judges  ;  it  was  not  extrajudicial  in  that  case 
toconsider  the  operation  ofthe  statute  of -^wwf/ and  LordMwf- 

«  fields  as  well  as  the  other  two  judges  alluded  to,  expressed  bit 

opinion  that  the  statute  was  confined  to  corporate  franchises, and 
to  cases  where  the  rights  were  litigated  between  party  and  party. 
In  72.  V.  Marsden^  Yates^  J.  expressly  said,  that  *'  the  statute  of 
Anne  only  extends  *^  to  corporate  offices ;"  for  the  doubt  which  bo 
immediately  subjoined,  ^^  that  he  gave  no  fixed  or  determinate 
"opinion  upon  the  first  pointj*^  is  referable  to  the  question,  Whe- 
ther or  not  a  fair  or  market  was  a  public  office,  for  usurping 
which  a  quo  warranto  information  could  be  filed  ?  and  not,  (a^ 
lowing  it  to  be  a  public  office,)  Whether  or  not  such  an  inform- 
ation could  be  exhibited  for  executing  any  office  in  that  parti- 
cular place  on  account  of  fVakefield^s  not  being  incorporated. 
And  in  that  case  the  counsel  on  both  sides  expressly  admitted  that 
the  statute  of  Anne  bnly  related  to  corporate  offices.  No  argu- 
ment in  favour  of  the  prosecutor  can  be  drawn  from  the  prece- 
dents cited,  where  quo  warranto  informations  have  been  filed,  as 
being  at  the  relation  of  private  persons  under  the  statute,  or 
'  from  the  practice  of  the  Crown  Office  in  allowing  the  costs.  As 
to  the  first,  those  words  are  not  dictated  by  the  court,  or  inserted 
under  their  authority,  but  are  introduced  by  the  pleaders  after 
the  Court  have  given  leave  to  the  prosecutors  to  file  the  inform- 
ations; and,  when  inserted,  do  not  create  an  incurable  defect  io 
the  information  itself;  since  Denison,  J.  said  (a),  <<  The  mention 
<<  of  a  relator  is  no  more  than  surplusage,  and  may  be  rejected.*' 
And  with  regard  to  the  practice  of  the  Crown  Office,  that  cannot 

(a)  1  Burr.  408. 

be 
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be  or  sufficient  weio^ht  to  over-rale  the  authority  of  R.  v.  Tftl'     }793. 
liamg  and  R.  v.  Marsden  ;  especially  when  it  is  recollected  that  -^ 

no  instance  can  be  produced  in  which  costs  have  been  allowed,  flL^^/* 
on  argument,  in  a  case  like  the  present,  and  that  all  the  cases  W.WALut. 
where  costs  have  been  paid  passed  suh  silentio  as  far  as  respects 
this  point.  As  to  R.  v.  Boyles;  the 'question  there  was  not, 
Whether  or  not  a  quo  warranto  information  could  be  filed  on 
the  statute  of  Anne  ^  but,  Whether  the  office  of  bailiff  of  South- 
wold  were  of  a  public  or  a  private  nature  ?  The  statute  of  Anne 
was  only  intended  to  regulate  the  proceedings  on  quo  warranto 
informations  for  usurping  those  kind  of  offices  which  are  in  ge- 
neral undertaken  voluntarily,  and  which  are  supposed  to  be  of 
advantage  to  the  parties  possessing  them  :  But  the  office  of  con« 
stable,  so  fiir  from  being  advantageous,  is  burdensome,  and  the 
person  chosen  is  liable  to  an  indictment  for  not  accepting  it : 
then  it  seems  unreasonable  that  a  person,  supposed  to  be  elected 
into  such  an  office,  and  who  subjects  himself  to  a  prosecution 
for  refusing  to  take  it,  should  be  liable  to  pay  the  costs  of  a  prose- 
cution for  ousting  him,  on  account  of  some  defect  in  his  election. 
Liord  Ken  VON,  Ch.  J. — I  agree  with  the  counsel  in  support  of 
this  rule,  that  the  word  ^^  places'*  in  the  act  only  extends  to  of- 
fices in  places  of  the  same  kind  with  those  before  enumerated  ; 
otherwise  the  Legislature  would  have  used  only  one  compendious 
word,  which  would  have  included  places  of  every  denomination. 
In  one  of  the  cases  cited  (a),  Foster  J,  observed,  that  the  statute 
otAnne  was  drawn  by  Mr.  Justice  J.  Powell/  and  that  accurate 
judge  would  not  have  introduced  all  these  different  words,  if 
the  last  alone  would  have  been  sufficient.  I  cannot  but  pay  great 
respect  to  what  has  now  been  termed  the  obiter  dicta  of  the  judges 
in  the  case  of  72.  v.  Williams,  which  came  before  the  Court  on  a 
writ  of  error :  on  the  authority  of  that  case,  which  is  only  en- 
countered by  the  cases  which  have  passed  sub  silentio,  I  am  of 
opinion  that  the  prosecutor  is  not  entitled  to  costs.  Those  cases 
which  are  really  reducible  to  three  in  number,  cannot  be  put  in 
competition  with  the  authority  of  i?.  V.  Williams^  nor  overturn 
the  opinions  of  the  three  judges  in  that  case,  which  appear,  on 
examining  the  dates  of  the  cases,  to  have  been  acted  upon  in 
Boroe  instances.  In  the  case  too  of /?.  v.  Mars9en^  the  Court 
said,  '^  it  was  not  for  private  individuals  to  question  all  cases  of 
'^  usurpation,  but  that  the  Attorney-General  might  prosecute 
'^  them  if  he  chose  f '  and  Wilmoty  J.  said,  <^  be  would  not  suffer 

(^)  lJBiirr.409. 

*'  a  private 
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1793.     "  a  private  prosecutor  to  prowl  into  such  offices."  When  theori- 
■  ginal  application  was  made  for  leave  to  file  this  inforaiation,!  ex- 

"^L^wrf**  pressed  a  doubt  whether  the  case  was  within  the  statute  o^Anne. 
W.W>LLii.  AsiiHUKST,  J. — This  case  ought  to  be  governed  by  the  opi- 
nion of  the  judges  delivered  in  /?.  v.  Williams.  The  title  of  the 
act  merely  professes  to  give  a  remedy  for  usurping  offices  withio 
towns  corporate  and  boroughs;  and  the  word  '^  places/'  which 
is  introduced  in  the  body  of  the  act,  must  be  construed  by  those 
which  precede  it,  and  by  the  words  used  in  the  title;  and  this 
construction  is  authorised  by  the  case  of  72.  v.  Williams.  As 
the  cases  relied  upon  by  the  prosecutor  were  not  controverted, 
they  are  not  entitled  to  any  weight,  especially  as  they  militate 
against  the  only  case  which  was  argued  here  on  this  point. 

BuLLBB,  J. — I  agree  that  wherever  a  long  continued  series  of 
practice  hasobtainad  in  the  Crown  Office,  uncontradicted  by  the 
decisions  or  opinions  of  this  Court,  it  ought  to  have  great  weight 
with  us,  becau<5e  it  is  evidence  of  what  the  law  is  on  the  subject. 
But  when  the  usage  in  this  case  is  considered,  it  will  be  found  to 
weigh  against  those  who  have  now  relied  upon  it.  At  the  niost 
there  are  only  three  instances  on  the  part  of  the  prosecutor;  and 
one  of  those,  in  Ilil,  IS  Geo,  3.  must  have  passed  without  the 
knowledge  of  the  Court :  many  of  us  remember  the  transactions 
of  this  Court  ni  that  period,  and  had  the  point  been  debated  in 
that  case,  it  would  have  been  within  our  recollection.  That  re- 
duces the  instances  to  two  only ;  and  if  they  were  not  capableof 
explanation,  there  are  six  instances  on  the  other  hand  in  which 
no  costs  appear  to  have  been  given.  They  are  open  indeed  to  this 
observation,  that  the  parties  did  not  proceed  to  judgment ;  but  if 
a  judgment  had  been  obtained  in  any  one  of  them,  and  the  pro- 
secutor had  thought  himself  entitled  to  costs,  it  is  not  probable 
that  he  would  voluntarily  have  abandoned  his  claim  to  costs, 
which  in  prosecutions  of  this  kind  are  very  considerable.  If  in 
the  case  of  72.  v.  Baii/nes  there  was  judgment  for  the  prasecutor, 
it  becomes  a  material  authority  against  the  prosecutor,  in  this 
case.  For  the  case  of /?.  v.  Williams  happened  in  Mich.  31  G.  §• 
and  that  of  72.  v.  Bayms  in  the  following  year,  H.  32  6?.  2. ;  when 
the  former  decision  must  have  been  in  the  recollection  both  of 
the  counsel  and  the  officers  of  the  court ;  and  that  satisfactorily 
accounts  for  the  circumstance  of  the  costs  not  being  allowed  in 
the  last  case.  Therefore,  I  think  that  no  argument  in  favour  of 
the  prosecutor  here  arises  from  the  practice  of  the  Crown  Office* 
With  regard  to  the  stat.  of  Anne;  I  cannot  say  that  there  is  no 

room 
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room  for  doubt  on  the  words  of  the  act :  but  I  think  that  the      1793. 
case  of  iZ.  v.  WilUams  has  decided  the  qnestion,  and  decided  it 


rightly.  There  seems  to  be  great  weight  in  the  observation  *^l^^^ 
made  by  the  counsel  in  support  of  the  rule,  that  there  is  a  mate-  W.  Wallii. 
rial  difference  between  the  case  of  a  person  who  is  compelled  to 
take  a  burdensome  office,  and  who  cannot  refuse  without  being 
liable  to  an  indictment,  and  the  instance  of  a  person  who  volun- 
tarily undertakes  an  office,  from  which  be  expects  to  derive  an 
advantage.  This  circumstance,  probably,  had  weight  with  thfe 
Legislature  when  they  passed  the  act.  This  distinction  will  sup- 
port the  case  of  R,  v.  Williams;  which,  though  it  has  been  much 
cominented  upon,  is  a  direct  authority  for  the  present  case.  It 
is  admitted  that  the  opinions  of  two  of  the  judges  there  are  iti 
support  of  this  rule ;  and  I  consider  what  fell  from  Lord  Mans* 
field  as  equally  strong  to  the  same  effect :  his  Lordship  said,  ^^  It 
^'  is  not  within  the  reason  or  meaning  of  the  act  that  it  should 
"  extend  generally  to  all  offices  within  a  corporation  /'  then  he 
thought  that  there  was  no  office,  not  in  a  corporation,  within 
the  qct.  There  the  question  depended  on  this,  Whether  or 
Tioi  it  was  an  office  within  the  statute  o(  Anne?  upon  which  the 
other  question,  concerning  the  costs,  was  to  depend. 

Grose,  J.  coming  into  court  after  the  case  was  argued^  de- 
clined giving  any  opinion. 

Rule  absolute  (/i). 
(«)  A  limUar  rule  wu  made  absolute  in  R*  t«  W.  DickUum^  low  baiUlT  of  Blr- 
minghasiu 


MiLBOVRN  against  EwarT  and  Others.  Friday, 

Nov  IhA 

nnHIS  was  an  action  of  debt  on  bond  for  6000/.  dated  the  a  bond,  ' 
A   10th  of  January  1/8^,  and  executed  by  J.  Milboum  de-  STtheJaf. 
ceased,  the  late  husband  of  the  plaintiff",  against  the  defendants,  "oSeyafter 
the  heirs  at  lawof  •/.  Milboum,    The  defendants  (after  craving  the»w«- 
oyer  of  the  condition,  which  was  "  for  the  payment  of  SOOO/.  made  to  a  * 
"  by  the  lieirs  or  executors  of  the  obligor  to  the  plaintiff^,  her  ^n™  mpia- 
"  executors,  &c.  at  the  expiration  of  twelve  calendar  months  obu/o^rlf* 
*' from  and  after  the  death  of  the  obligor")  pleaded   that  after  marrying 
the  making  of  the  writing  obligatory,  namely,  on  the  said   lOth  t/nd^  for* 
o(  January  17S2,  the  obligor  "  took  to  wife  and  intermarried  {f?heX^^^^ 
"  with  the  plaintiff,  and  the  plaintiff  then  and  there  became  w^i^*". 

tc  ^       J      •*»  111-  notppleascd 

"  covert  oi  and  wife  to  the  obligor,  and  continued  so  to  be  until  '•y  *•»<»'' 

marrtace. 
—And  if  the  marHai^e  be  pleaded  in  bar  to  an  action  of  debt  on  the  bond  ajcaimt  the  heir  of  the 
obligor,  a  replication  stating  the  pnrpiMes  for  which  the  bond  was  made  will  be  good,  for  they  an 
consistent  wicti  the  band  and  condiaock    [  fViUeg  188.] 

«  and 
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1793.     ctently  distrn^uishes  this  case  from  that  of  Cage  v,  Acton,   Bat 
there^ts  a  further  difference  between  them  ;  for  there  the  whole 


a^JImi"   niatter  appeared  in  the  condition  of  the  bond,  which  is  at- 
*^Othcii°**  tempted  to  be  supplied  in  this  replication  by  setting  forth  the 
agfi^eement  between  the  parties.  But  such  an  agreement  of  mat- 
ter  in  pais  cannot  be  let  in  against  an  express  deed.    The  only 
cases  in  which  that  has  been  permitted  have  been  where  the  con- 
sideration has  been  alleged  to  be  corrupt,  which  would  avoid  (he 
deed  ab  xniiio,  Cowp.  47.  3Wih.  275.  But  it  does  not  even  state 
that  there  was  any  express  agreement  between  the  parties  upon 
this  point :  The  replication  only  states  that  the  bond  was  giten 
in  contemplation  of  marriage  ;  now  no  issue  could  be  taken  upott 
the  contemplation  with  which  the  act  was  done. 
Wood  contra^  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J. — I  have  no  doubt  whatever  either  oftbe 
justice  or  law  of  this  case.     The  short  statement  is  this ;  a  per- 
son, who  was  about  to  marry,  on  the  day  of  his  marriage  gave  a 
bond  to  the  person  to  whom  he  was  to  be  married,  by  which  he 
stipulated  that  his  representatives  would^  within  twelve  months 
after  his  death,  pay  to  his  widow  or  her  representatives  3000/. ; 
he  married,  and  afterwards  died ;  and  his  widow  having  brought 
an  action  on  the  bond,  we  are  now  told  that  in  a  court  of  hw 
that  money  cannot  be  recovered.    But  I  am  very  glad  to  find 
that  that  is  not,  nor  ever  was,  considered  as  the  law.    To  the 
proposition  that  a  person  by  marrying  his  creditor  releases  the 
debts  of  his  wife,  lam  ready  to  accede  :  bnt  is  it  to  be  said  that  a 
man  cannot  bind  his  property  in  favour  of  his  wife,  and  that  be 
cannot  make  it  liable  to  the  payment  of  such  a  debt  as  this?— All 
the  arguments  on  this  point  are  to  be  found  in  the  case  in  I  Ld. 
Rat/m.  515.  where  Lord  ^c?ft  differed  in  opinion  from  the  rest  of 
the  Court.     I  cannot  but  lament  that  he  had  recourse  to  sack 
flimsy  and  technical  reasonings  to  enforce  acaseso  directly  against 
law  and  conscience.  It  was  doubted  whether  equity  would  give 
the  defendant  in  that  case  relief;  referring  toa  case  in  Chan.  Coma 
which  indeed  seems  to  warrant  that  opinion.     But  it  most  not 
be  forgotten  that  that  case  was  determined  by  TiOrd  Chancellor 
Clarendon^  who  after  an  absence  from  courts  of  justice  for  maay 
years  was  then  recently  returned  to  this  country,  and  had  not 
been  for  some  tinie  in  habits  of  business.     But  at  this  time  it 
cannot  be  doubted  but  that  a  court  of  equity  would  enforce 
such  an  engagement.     It  is  the  constant  and  uniform  practice 
of  the  Court  of  Chancery  that  the  husband  shall  stand  seised  as 

atrtistet 


IN  THE  TfllRTY-FOtJRTH  Year  6f  GEORGE  III.  389 

a  trustee  for  his  wife.   In  Cage  v.  Jctort^  Lord  If  oil  had  recourse     1793. 
to  some  technical  arguments,  which  are  not  applicable  here:  one  — 
of  thera  was,  that  it  was  a  present  debt  "  to  l>e  paid  when  he     a^awt 
"  should  be  required;*'  that,  therefore,  the  wife  might  have  re-  Jd'oiSei?* 
quired  him  to  pay  it  during  his  lifetime,  and  yet  that  she  could 
not  maintain  an  action  ag^in^t  him.     But  that  objection  does 
hot  arise  here ;  for  the  bond  was  not  payable  during  the  life- 
time of  the  obligor,  nor  until  twelve  monlhs  after  his  death.     I 
am  glad  to  find  that  even  in  that  case  the  (>;)inion8  of  the  two 
other  judges  occasioned  a  majority  against  that  of  Lord  JIoU  f 
and  if  those  two  jud<i:es  had  been  of  less  eminence  than  Mr.  J. 
Gould  SLXtd  Mr.  J.  Turton  were,  I  should  not  have  thought  that 
much  deference  ought  to  be  paid  to  the  opinion  of  Lord  JIoU 
there  delivered,  which  was  as  repugnant  to  the  rules  of  law  as 
of  equity. 

AsHiiORST,  J. — Although  no  case  had  been  decided  upon  this 
subject,  I  could  not  have  brought  myself  to  hold  that  the  mar* 
riage  extinguished  this  bond;  I  should  rather  have  been  inclined 
to  adopt  the  principle,  stated  in  the  case  cited,  that  ^*  the  law 
will  not  work  a  wrong  (a)."     The  general  principle  is,  as  has 
been  insisted  tipon,  that  if  a  man  marry  his  debtor,  the  debt  is    . 
extinguished  :  but  it  does  not  follow  that  a  case  may  not  be  so 
circumstanced  as  not  to  come  within  that  rule.     I  see  no  objcc* 
tion  to  the  averment  in  the  replication ;  for  it  appears  on  the 
defendant's  own  shewing  that  the  marriage  was  solemnized  oa 
the  day  when  the  bond  bears  date;  and  the  avet-mcnt  by  the^ 
plaintiff  that  the  bond  was  given  in  contemplation  of  marriagei 
and  as  a  settlement  on  the  wife,  does  not  militate  against  the 
bond  and  condition  ;  on  the  contrary  it  explains,  and  is  in  af- 
firmance of,  the  condition  of  the  bond.     The  bond  was  given 
for  the  purpose  of  making  a  provision  for  the  wife,  in  the  event 
of  her  surviving  the  obligor;  and  it  would  be  iniquitous  to  set 
it  aside  on  account  of  the  marriage,  since  it  was  for  the  event  of 
the  marriage  that  the  bond  was  meant  to  provide.    However^ 
the  case  does  not  depend  on  principle  only;  for  the  case  of  Cage 
V.  Acton  is  directly  in  point, 

BuLLCR,  J. — The  first  question  is,  Whether  this  replication 
be  or  be  not  good  ?  It  states,  shortly^  that  the  bond  was  given  bc" 
fore  marriage,  in  contemplation  of  the  marriage,  and  with  an  in-< 
tent  to  secure  a  certain  sum  of  money  to  the  wife  in  the  event  of 
her  surviving  herintended  husband.    The  cases  alluded  to^  from 

{^)\  Id.  Raynu  bil. 
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Coz^per^  and  2  Wilson^  do  not  apply  to  the  present ;  for  the  fact^ 
disclosed  by  this  replication  are  perfectly  consistent  with  the 
bond;  therefore  it  does  not  appear  to  me  that  there  is  the  least 
Qbjcction  to  the  replication.     The  other  point  is  so  settled  that 
it  oun^ht  not  to  be  now  c][iiestioned.     It  has  been  supposed,  in 
tlie  argument,  that  the  case  in  Lord  Rat/mond  was  reversed: 
were  that  supposition  warranted,  the  defendant's  counsel  would 
probably  have  referred  us  to  the  record  of  reversal.    But  it  does 
not  appear,  in  any  of  the  printed  reports  of  the  case,  to  bave 
been  reversed ;  and  that  by  Carthew  supposes  the  contran.    I 
liave  also  an  additional  reason  for  thinking  that  that  jadgnient 
was  not  reversed :  that  was  one  of  the  cases  in  which  Lord  Holi 
pave  a  very  persevering  opinion  against  the  opinions  of  the  ma- 
jority of  the  judges  here;  and  he  has  preserved  the  judgmentio 
his  manuscript  notes  without  adding  any  memorandum  to  itr^ 
spectin^  its  being  reversed,  which  he  always  introduced  upon 
other  occasions  where  his  judgments  were  reversed  or  affirmed. 
The  case  ;n  Lord  Rai/mond  h  confirmed  by  another,  alluded  to 
in  Foord  v.  Foord,     [Here  Mr.  J.  Buller  read  the  following 
note.    JIaj/es  ex  dem.  Foord  y.  Foord,  Tr.  9  G,  S.  B.  /?.    This 
was  a  long  special  verdict,  brought  by  writ  of  error  from  JreiwA 
on  a  long  and  intricate  will ;  and  in  the  principal  case  there  was 
very  little  worthy  of  observation  :  but  Mr.  Jones  in  arjjuing  it, 
and  speaking  of  the  different  construction  and  rules  which  in 
many  cases  prevailed  in  equity,  contrary  to  what  were  allowed 
in  courts  of  law,  said,  "  that  there  was  this  distinction  allowed 
*' between  a  trust  and  legal  estate,  that  the  particular  tenant 
•'  of  a  trust  estate  could  not  bar  a  contingent  remainder;" 
"  and  in  the  case  of  a  bond  given  before  marriage  by  a  raan  to 
"a  woman  by  way  of  a  s(?ttlement,  (he  said)  that  at  law  the 
''  bond  was  extinguished  by  the  marriage,  but  that  equity  would 
"  set  it  up  again  ai\er  the  death  of  the  husband."     As  to  which 
I^ord  jMatJsfidri  said  "  that  v/n^  a  mistake;  for  the  bond  w'a> 
"  not  extinguished  at  law;  and  Mr.  Justice  TVright,  vfho  vi^s 
*'  one  of  the  strictest  law  judges  that  ever  sat  in  Wesimmier- 
*'  haJI^  allowed  such  a  bond  which  had  been  paid  to  be  given  in 
"  evidence  on  a  plea  of  plene  administrazit ;  and  (Lord-Maw^- 
^^frM'^yild  that)  he  thought  he  did  quite  right.*'] 

Grosf,  J. — As  to  the  first  point;  it  is  clear  that  the  contents 
of  the  replication  are  not  only  not  inconsistent  with,  but  support, 
the  bond  and  the  declaration.  With  regard  to  the  other  question, 
on  the  merits  of  the  case;  I  should  have  lamented  that  the  effect 

of 


IN  THE  Thirty-fouhth  Yeau  of  GEORGE  III.  387 

of  the  marriage  had  been  to  destroy  that  which  \vas  given  as  a      1793. 
security  in  case  the  marriage  took  effect :   but  by  the  marriage  • 
the  bond  was  not  destroyed.  On  looking  into  the  case  of  Cage  v.   ^jt""„^?* 
ActoriySLS  it  appears  in  the  diflerent  reports,  I  think  either  that  the  j^^f'^jj^ 
judgment  was  affirmed,  or  tliat  the  plaintiff  in  error  deserted  his 
writ  of  error.    It  is  true  that  in  Fern.  481.  there  is  a  dictum  by 
one  of  the  counsel,  that  "  the  bond  was  released  in  law  by  the 
*•  marriage:"  but  from  what  passed  in  the  court,  the  judgment 
must  have  been  affirmed  ;  for  the  Lord  Kctper  decreed  that  the 
bond  was  a  charge  on  the  I;nsband's  real  e>itate.     Therefore,  as 
well  on  the  authorities  a«  on  the  jui^tice  and  conscience  of  tho 
case,  I  a^l  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (a). 

(a)  Vide  Marriott  v.  Thompwn,  JVilL  Jtep.  I8ti.  ^ 


The  King  agaiml  The  Inhabitants  of  Undermilbeck-         AViw'Tdit 

THE  p^vkper.Ann Dixon^  and  her  two  children,  were  removed  ^  yearly 
by  an  order  of  two  justices  from  Under  mi /heck  to  Dallon  ;  sorvod  furty 
and  on  appeal,  the   Sessions  quashed  the  order,  subject  to  the  then  forty 
opinion  of  this  Court,  on  the  following  case ;  ^^  John  Dixon^  the  aniiVfic^-* 
late  husband  of  the  pauper  Ann  Dixon,  and  father  of  tho  two  varda  n- 

/        '  ,  t 'I rued  lo 

children,  was  hired  for  a  year,  with  J.  Bareness,  then  of  Caldheck,  his  fathci** 
to  work  as  n  waller,  the  latter  end  of  J/«rf/i  or  beginning  of  for thrthrec 
April  1783,  for  the  wages  of  ten  guineas  per  annum.  He  enter-  Jhe  year,'** 
ed  upon  his  service  accordin«:ly,  and  continued  v/ith  his  master  wHiitiie 
till  about  the  middle  of  Dec€7?iber  following,  when  iSotrwr^^,.  consent; 
having  little  to  do  in  his  business  of  a  waller  in  the  winter  sea-  was  Jtded 
son,  agreed  with  his  servant  Dixon  that  he  might  have  leave  of  p"  ^/ *.^, 
absence  for  six  weeks  to  work  for  himself  wherever  he  pleased,   a-^'O 
allowing  15^.  out  of  his  yearly  wages.     Dixon  tlien  went  away 
from  his  master  to  his  father's  house  in  Suwrejf/,  and  continued 
there  till  the  beginning  of /cir?/ary  1784  ;  being  absent  from 
his  service  seven  weeks,  one  week  longer  than  he  had  leave  for. 
About  that  time  Bozcness^  the  master,  contracted  with  one  John 
Braithwaile  that  he  and  his  servant  Dixon  would  assist  Jiraiih* 
^aite  in  making  some  fence- walls  in  the  parish  of  Pennington  / 
they  accordingly  entered  upon  their  work,  and  Dixon  continued 
with  them  above  forty  days,  the  same  being  till  within  about 
three  or  four  days  of  the  end  of  the  term  for  which  he  was 
hired,  when  he  went  away  again  to  his  father's  house  in  Saxcrey^ 
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with  his  master^s  consent ;  and  whilst  he  so  continued  in  Saisret/ 
the  jear's  service  with  his  master,  BownesSj  expired.  During 
the  time  that  Dixon  worked  in  Pennington^  he  slept  in  the 
parish  of  Dalton^  but  never  worked  a  day's  work  in  the  latter 
parish.  When  Dixon  went  the  last  time  to  his  father*s  bouse 
in  Sawrei/^  it  was  on  the  Saturdaj/^  and  his  year's  service  would 
not  have  expired  till  the  Tuesday/  following.  On  the  Monday 
morning  he  went  to  make  up  some  fence  wall  on  his  father's 
account  in  Sawrey^  but  was  unable  to  proceed  owing  to  hia 
being  taken  ill  in  the  afternoon ;  and  he  continued  out  of  health 
for  some  weeks  afterwards.  Dixon  afterwards  went  to  his  roas- 
ter, who  paid  him  his  wages,  deducting  155.  for  the  six  weeks' 
absence,  and  half  a  crown  for  the  week  he  was  absent  more  than 
the  six  weeks  agreed  for." 

Wood  J  in  support  of  the  order  of  Sessions.  The  rule  is,  that 
where  a  hired  servant  serves  a  year,  he  is  settled  in  the  parish 
where  he  sleeps  the  last  night,  provided  there  be  a  service  for 
forty  days  in  that  parish  in  the  course  of  the  year.  In  this  case 
the  pauper's  husband  served  a  year  under  his  contract;  he  slept 
the  last  three  nights  in  Sawrej/^  having  before  resided  there 
more  than  forty  days ;  and  consequently  his  settlement  was  in 
SdiLret/,  It  cannot  be  argued  that  there  was  any  dissolution  of 
the  contract  on  account  of'what  passed  when  the  pauper's  bus* 
Umd  went  to  his  father  in  Sawrej/ ;  because  the  absence  for 
the  firnt  six  weeks  was  with  the  .express  consent  of  his  master, 
and  that  for  the  seventh  week  was  purged  by  the  master's  re- 
ceiving him  into  his  service  when  he  returned. 

Chambre^  contra^  admitted  that  the  contract  was  not  dissolved 
by  the  absence  for  seven  weeks,  but  contended  that  the  residence 
in  Sawrrt/  for  the  last  three  days  could  not  be  connected  with 
the  former  service  in  that  place,  because  the  paupers  husband 
did  not  serve  there  at  all  during  those  three  days;  he  was  not 
employed  there  by  his  master  in  any  kind  of  service.  And  that) 
in  that  way  of  considering  the  case,  the  last  forty  days'  service 
was  performed  at  Dalton* 

Lord  Ke  N  V  o  N ,  Ch.  J . — It  has  been  properly  admitted  that  the 
contract  was  not  dissolved  by  the  servant's  absence  for  seven 
weeks,  Ixscause  the  master  consented  to  it,  and  received  part  of 
the  servant's  earnings ;  and  as  the  service  continued,  in  contem- 
plation of  law,^during  the  whole  year,  I  think  the  servant  was 
settled  in  Sawret/^  where  he  slept  the  last  night,  he  having  before 
that  time  served  there  forty  days  in  the  course  of  the  year.  For  it 

has 
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has  been  decided  (a),  after  much  argument,  that  the  hst  days'     1793. 
wrvice  may  be  connected  with  uny  preceding  service  in  the 


same  parish,  notwithstanding  any  intervening  service  elsewhere  ^Ji^^!^^'* 

for  forty  days.  TJi^inha'n. 

Per  Curiam^  Order  of  Sessions  a (Hrmod.  Uwnmmi^ 

(a)  Vide  R.  v.  The  Inhabitants  af  Bright/ulmstonf^  anU,  188 ;  and  the  cases  there  recited. 


Bars. 


HVDE  and  Another  against  The  Navigation  Company  fVom  Mondau, 

the  Trent  to  the  Mersey.  ^''''  '^'^' 

THIS  was  an  action  on  the  ca^e  against  the  defendants  as  Common 

common  carriers.     The  declaration   stated  that  the  de-  fnm^j.  tu 

fendants  were  common  carriers  of  ffoods  for  hire  from  Gainsbot  ^•5^*n;r 

^  nnu  receive 

roughj  in  the  county  oi Lincoln^  to  Manchesttr^  in  the  county  of  farcartaije 
Lancaster.     That  the  plaintiffs  on  the  28th  September  1789  deli-  th/?on.*  ^^ 
vered  to  the  defendants  eighteen  bags  of  cotton,  to  be  safely  ^sfTatif. 
carried  by  the  defendants  from  Gainsborough  to  Mcmchcster^  and  [^I^hmw*» 
there  to  be  delivered  to  the  plaintiffs,  &c.,  and  that  the  defend-  there,wher« 
ants  undertook  to  carry  and  convey,  &c.  and  there  deliver  them,  wnloadH^^ 
which  they  neglected,  &c.     Thfe  second  count  was  upon  a  deli-  jj  a  i^fll'be. 
very  of  fourteen  other  bags  of  cotton,  to  be  carried  by  the  do-  ^V"' V*the 
fc'ndants  froni  Bromlet/  Commonj  in  the  county  of  Stafford^  tp  mu^t  an- 
Manchesterj  and  there  to  be  delivered  to  the  plaintiffs ;  that  the  poorf**  if  d«r* 
defendants  undertook,  &c.,  and  that  the  goods  were  lost  through  {{.^^rjfr):? 
their  nejrliffencc.  house  by  ai^ 

nrcin(*k)tui 

It  appeared  at  the  trial  that  the  goods  were  put  on  board  the  tire,  thou^t^ 
defendants'  barges  at  the  respective  places  mentioned  in  the  de-  aif  the  pro- 
claration,  and  conveyed  therein  along  the  defendants'  navigation  JirftJse To 
nnd  the  Duke  of  Bridgewatcr*&  canal  to  Manchester^  where  they  anoihcr 
^vere  landed  upon  the  quay,  and  lodged  there  in  the  Duke  of  fhiit  cinr'am-. 
Bridgezcater^s  warehouse,  in  which  place  thej  were  consumed  by  kHown^u* 
an  accidental  fire  the  same  night.     In  the  bills  niade  out  by  the  Jl*'*^*^""" 
defendants,  there  were  charges  of  so  much  tor  tonnage  on  the  [t^f^"^* 
river  Trenty  so.  much  for  tonnage  on  the  Trent  and  Mersej/i  Na- 
yigation,  so  much  for  the  Duke  o(  Bridgewater*^  canal,  so  much 
for  warehouse-room  for  the  Dukeof  JBric^eiptf/er;  besides  which, 
in  the  bill  for  the  fourteen  bags,  was  a  charge  for  cartage,  which 
was  intended  for  the  cartage  from  the  Duke  of  Bridgewater^s 
^rehouse  to  the  plaintiff's  own  warehouse  in  Manchester^  and 
which  was  paid  by  the  plaintiffs  when  the  goods  were  put  oi^ 
Voard  the  defendants'  barges  :  but  the  charge  for  warehouse- 
Toom  was  merely  received  by  the  defendants  as  a^^ents  to  tha 

Duke^ 
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1793.  Duke,  and  they  had  no  share  of  the  profit.  It  appeared  also  to 
be  the  practice  of  n>any  persons  in  Manchester^  for  whom  goods 
were  brought  by  the  defendants,  to  send  their  own  carts  for  the 
TREMT^and  S^^^^  ^''^"^  *^®  quay  or  warehouse,  but  the  usage  bad  uniformly 
MERiET  been  for  the  cotton  merchants  to  have  their  soods  conveyed  to 
Company,  their  own  warehouse  in  carts  furnished  by  the  defendants.  For- 
A. ...  4^  nierly  the  defendants  employed  their  own  carts  for  this  purpose, 
but  had  latterly  given  up  this  business,  together  with  the  profits 
derived  from  it,  to  a  person  of  the  name  of  Hibbert^  who  was 
6fty^>)i*i,  V  their  book-keeper;  and  the  plaintiffs  knew  that  the  cartage  had 
'}  j^  r  ^%'^  been  received  for  this  man.  Previous  to  this  transaction  the  de- 
['  *  fendants  had  circulated  the  following  printed  notice:  "  Navi- 
**  gatiou  from  the  Trent  to  the  Mersey.  Conveyance  of  goods  by 
"  land  and  navigation  to  and  from  jLo;/c/ow,  Manchester^  War- 
"  ringtonj  Ltiverpool^  Chester^  most  parts  of  the  North,  the  Siaf- 
^^fordshire  Potteries,  and  their  environs.  The  proprietors  liav- 
"  ing  hitherto  laboured  under  several  inconveniences  to  make 
"  this  conveyance  worthy  the  attention  of  merchants,  &c.  have 
"  at  length  removed  every  obstacle,  andean  now  promise  to  de- 
''  liver  goods  each  way  in  ten  days  with  the  utmost  punctuality^ 
f^  and  at  a  much  redjuced  price  to  an  inland  conveyance,^'  &c. 
Since  this  transaction,  upon  the  arrival  of  goods,  &c.  at  the 
quay  at  il/a/jc/te^/^r,  the  defendants  have  sent  written  notices  of 
the  same  to  the  owners,  desiring  them  to  order  the  goods  away 
as  soon  as  possible,  as  they  remained  at  the  risk  of  the  owners. 
A  verdict  was  found  for  the  plaintiffs  at  the  sittings  after  last 
term  at  Guildhall,  before  Lord  Kent/on  ;  to  set  aside  which  a 
rule  having  been  obtained, 

ErskinCy  GarroWj  and  Wood,  now  shewed  cause  against  that 
rule.  Jst,  The  defendants  are  answerable  for  this  loss  by  their 
general  liability,  as  common  carriers;  Sdly,  By  their  special  un- 
dertaking in  this  case.  First,  Common  carriers  are  by  law  answer- 
able for  all  accidental  losses,  though  happening  without  their  de- 
fault, unless  in  the  two  well-known  examples  of  losses  happen- 
ing by  the  act  of  God,  or  by  the  King's  enemies.  Their  liability 
commences  from  the  time  of  their  taking  the  goods  into  their 
custody,  and  continues  until  the  safe  delivery  of  them  into  the 
possession  of  the  persons  to  whom  they  are  directed,  according 
to  the  general  terms  of  their  engagement.  A  carrier,  who  un- 
dertakes to  deliver  goods  generally  at  such  a  place,  is  bound  to 
deliver  them  to  the  individual  to  whom  they  are  directed  in  such 
place,  and  cannot  satisfy  his  engagement  merely  by  taking  them 

to 
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to  the  inn  or  other  place  where  he  happens  io  put  up ;  for  that     ^793. 
is  no  deliver)'  to  the  pnrty.     There  was  no  more  reason  why  the  "~ 
defendant's  responsihility  should  cease  when  they  loHj^ed  tliese      af:ainst 
/joods  in  the  Duke  of  Bndgewater\s  warehouse,  tlian  when  they  Trbvt  aird 
first  entered  upon  his  canal.     It  matters  not  whether  the  ware-  J'^^r^^^:'^ 
lioiiRe  be  j^ituated  at  the  hen:innin«ir,  in  the  middle,  or  at  the  end   Company. 
of  the  journey  the  c^oods  still  remain  at  their  risk  until  delivered 
to  the  owners.     Suppose  the  fire  had  happened  after  the  carriers 
had  received  the  fl;oods  and  deposited  them  in  a  warehouse  pre* 
vious  to  the  commencement  of  the  journey,  they  must  have  been 
answerable.     So  they  would,  if  an  accident  had  happened  by  the 
way,  and  the  carriage  or  barge  had  been  unloaded^  anS  the 
goods  put  by  in  a  place  of  safety  till  it  was  repaired.     The  cir- 
cumstance of  the  defendants  having  no  profit  from  the  cartage, 
cannot  make  any  difference ;  for  the  contract  to  carry  and  deliver 
the  goods  was  l^jtween  the  plaintiffs  and  the  defendants;  and 
if  the  latter,  for  their  o>vn  convenience,  chose  to  stipulate  with 
another  person  for  the  carriage  of  the  goods  part  of  the  way,  the 
plaintiffs  have  no  concern  with  that.     Hibhcrt  the  carter  was 
appointed  by  the  defendants  ;  his  contract  was  with  them  alone, ' 
This  is  like  the  common  case  where  a  carrier  in  London^  tor  ex- 
ample, undertakes  to  carry  goods  to  Holyhead^  or  any  other  dis-» 
tant  place ;  it  is  usual  for  different  persons  to  engage  for  difl^erent 
parts  of  the  journey  among  themselves;  but  the  first  carrier 
who  receives  the  goods  under  such  an  undertaking  has  always 
been  held  liable  for  any  loss,  although  it  happened  beyond 
his  share  of  the  road.     In  the  case  of  Garside  against  the  Trent 
and  Mersey  navigation  (a),  where  the  defendants  undertook  to 
carry  goods  from  Stourport  to  Manchester,  and  to  forward  them 
from  thence  to  Stockport,  they  were  not  held  liable  after  the 
goods  had  been  safely  lodged  at  Manchester,  because  it  appeared 
that  they  were  only  common  carriers  ag  far  as  Manchester  ;  and 
the  goods  not  being  to  be  delivered  there^  their  obKgation  con- 
sequently ceased  as  soon  as  they  had  deposited  them  there  safely; 
and  they  afterwards  took  charge  of  the  goods  merely  as  ware- 
housemen, for  the  convenience  of  the  plaintiffs,  to  keep  them 
till  the  Stockport  carrier  called  for  them.     But,  secondly,  the 
usage  is  very  important,  here  to  be  considered  :  for  it  appears 
that  the  defendants,  either  by  themselves  or  by  persons  appointed 
by  them,  have  always  forwarded  the  cotton  goods  to  the  owners 

(<i)  Jnte,  4  vol.  581. 
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1795.  after  they  were  landed  at  the  quay,  and  warehoused ;  wUch  if 
decisive  evidence  of  their  own  understanding  of  the  extent  of 
their  enj^gement.  And  with  respect  to  part  of  the  very  goodt 
in  question,  they  actually  received  a  consideration  for  thecartag« 

MERsrr  at  the  time  when  they  took  the  goods  on  board.  Another  cir- 
Cmb^y?  cumstance  also,  which  appeared  at  the  trial,  shews  that  ihe  de- 
fendants cons^idered  themselves  liable  before ;  for  since  the  fire, 
they  have  given  express  notice  to  the  owners  of  goods  upon 
their  arrival  that  tliey  shall  not  hold  themselves  liable  in  case 
of  such  accidents.  Aiv\  in  the  cards  circulated  by  the  defend- 
ants before  this  transaction,  they  stated  themselves  to  be  car- 
riers by  Land  and  Navigation,  which  obviates  any  difficulty 
which  might  be  suggested  from  the  object  of  their  incorporation 
being  confined  to  water  carriage. 

Bearcrofl  and  Lane  contra,     1st,  A  carrier^s  general  liability 
ceases  as  soon  as  he  is  arrived  at  the  place  of  his  destination,  and 
the  goods  are  delivered  into  another^s  custody.     And  the  rule 
against  common  carriers  being  more  severe  than  against  any  other 
persons,  they  being  held  responsible  for  inevitable  accidents,  that 
rule  ought  not  to  be  extended  further  than  necessity  requires. 
It  never  was  understood  that  a  carrier  who  undertook  to  convey 
goods  to  London  wpts  charged  with  the  delivery  of  every  particu- 
lar  parcel  to  the  respective  owners  at  their  own  houses.    It  is  in 
common  experience  to  make  a  separate  charge  for  the  porterage 
from  the  inn  where  the  carrier  puts  up ;  and  persons  who  hare 
advice  of  the  arrival  of  goods  frequently  send  their  own 
servants  to  the  inn   for'  that  purpose.     The  owner  of  the 
'  goods,  therefore,  enters  into  two  distinct  contracts,  the  one 
with  the  carrier,  the  other  with  the  innkeeper  or  porter.    inH 
on  this  ground  must  have  proceeded  an  action,  which  was  tried 
not  long  ago  at  the  Sittings,  brought  by  Mr.  Price  against  the 
keeper  of  the  Bell  Inn.     It  was  an  action  of  trover  for  a  turkey; 
and  it  being  proved  that  the  porter  who  brought  it  to  Mr. 
Price's  house  demanded  more  than  he  was  entitled  to  for  por- 
terage, and  refused  to  deliver  the  turkey  without  such  a  payment, 
the  plaintiff  recovered  a  verdict :  but  if  the  plaintiff's  argument 
be  right  in  this  case,  that  action  should  have  been  brought 
against  the  carrier,  and  not  against  the  innkeeper.    The  cases 
put  of  accidents  happening  either  before  the  commencement  of 
the  journey,  or  during  its  continuance,  do  not  apply ;  for  in 
either  case  the  goods  are  in  law  considered  as  under  the  do- 
minion of  the  carrier :  but  that  does  not  prove  that  in  other 

cases 
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eases  the  liability  of  the  carrier  does  not  cease  after  he  has  ar«      1793. 
ri?ed  at  the  end  of  his  journey  and  lodged  the  goods  in  a  place   — — 
of  safe  custody.     The  cti9e  o(  Garside  against  the  present  de-      ^^i 
fendants  is  strictly  in  point ;  for  immediately  upon  the  arrival  _.    ^'^^ 
of  the  goods  at  Manchester^  where  they  were  afterwards  con-     Mkr^st 
sumed  before  they  could  be  forwarded  to  the  ultimate  place  of  compaay! 
their  destination,   it  was  held  that  the  defendants  were  dis- 
charged of  their  liability  as  carriers.   That  was  even  a  stronger 
case  than  the  present,  because  there  the  defendants  undertook  to 
forward  the  goods  from  Manc/iester  to  Stockport :  and  it  might 
as  well  have  been  contended  there  that  the  defendants  were 
bound  to  deliver  them  to  the  Stockport  carrier,  as  in  this  case  to 
the  owners  themselves ;  for  the  S/oc/:/>or/ carrier  was  for  that  pur- 
pose an  agent  of  the  owner.    2dly,  As  to  the  particular  under- 
taking of  the  defendants  :  it  was  proved  that  the  plaintiffs  knew 
tlmt  the  cartage  was  received  for  Hibberty  and  not  for  the  defend- 
ants, and  therefore  that  circumstance  cannot  be  brought  for- 
ward to  charge  them  :  but  at  any  rate  that  would  not  apply  to  all 
the  bags.  Neither  can  any  stress  be  laid  upon  the  circumstance 
of  the  defendants  having  received  the  money  for  warehouse 
room ;  for  they  received  it  for  the  Duke  of  Bridgfwater^  which 
also  was  known  to  the  plaintiffs;  and  as  the  liability  of  the  car- 
rier arises  only  from  the  benefit  which  he  receives,  it  ought  not 
to  extend  to  this  case  where  the  defendants  received  no  benefit. 
But  even  if  they  had  received  the  money  for  warehouse  room  on 
their  own  account,  they  must  be  considered  as  having  received 
it  in  the  character  of  warehouse-men  and  not  as  carriers,  ac- 
cording to  Garside*8  case.     The  goods  being  lodged  for  safe  cus- 
tody in  the  warehouse  is  for  the  benefit  of  the  owners  and  not  of 
the  carriers.     The  supposed  usage  as  to  the  cotton  merchants 
ought  not  to  have  any  weight;  for  many  other  persons  sent 
goods  by  the  defendants,  some  of  them  sent  their  own  carts  and 
others  not,  as  it  suited  their  own  convenience.  The  cotton  mer- 
chants were  as  much  at  liberty  to  send  their  own  carts  as  any 
other  persons,  if  they  thought  fit.    The  roost  that  can  be  con- 
tended for  upon  it  is,  that  for  the  non-delivery  of  the  goods  from 
the  warehouse  they  have  a  remedy  against  the  warehouse-man 
or  the  person  who  has  the  benefit  of  the  cartage.     Neither  can 
it  be  pretended  that  the  mention  of  carriers  bj/  land  and  naviga- 
tion in  the.  printed  notice  had  any  reference  to  the  .cartage ;  for 
there  are  several  places  there  mentioned  within  the  scope  of 
their  undertaking,  where  the  carriage  is  by  land. 

Lord 
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1795.         Lord  Ken  yon,  Ch.  J. — This  is  a  question  of  very  ercneral  con- 
'  cern ;  since  few  days  in  the  year  occur  in  whicli  cases  do  not  arise 

^JtnS      ^^^^  may  depend  upon  it ;  and  therefore  it  were  to  be  wished  that 
The       this  case  should  have  called  for  a  decision  upon  the  point,  which 
Merbkt     Hhould  have  left  no  doubt  in  future  respecting^  the  extent  to 
Com^ny?   which  common  carriers  are  liable.     But  peculiar  circumstances 
exist  in  this  case,  which  render  it  unnecessary  to  decide  the  gene- 
ral question ;  though,  as  the  whole  has  been  argued  at  the  bar, 
I  will  give  my  opinion  on  the  general,  os  well  as  the  particular, 
question  made.     I  lay  no  stress  on  the  circumstance  so  much 
relied  on,  that  the  defendants  named  themselves  on  their  card, 
^'carriers  by  land  and  navigation:*'  that  was    introduced  in 
order  to  advertise  the  public  that  they  would  carry  the  whole 
distance  from  London  to  the  most  extreme  point,  including,  in 
several  places,  intervals  by  land  between  one  navigable  cut  and 
another:  this,  therefore,  could  have  no  reference  to  the  article 
of  cartage  from  the  navigation  at  ManchesUr  \o  the  plaintiffs' 
warehouse.     On  the  point  of  law,  the  rule  is  too  clear  to  admit 
of  any  doubt;  the  only  question  is  respecting  the  application  of 
the  facts  in  this  case  to  it.  Whether  at  the  time  when  the  accident 
happened  the  goods  were  in  the  custody  of  the  defendants  ;is 
common  carriers  ?  because,  if  they  were,  by  the  strict  rules  of  law 
the  defendants  are  responsible,  carriers  being  insurers  in  all  cases 
except  in  tno.  That  the  plaintiffs*  goods  were  in  thecustody  of 
the  defendants  as  carriers,  when  they  were  navigated  on  their 
own  canal,  there  is  no  doubt ;  it  is  equally  clear  that  they  were 
80  during  the  time  when  they  were  on  the  Duke  of  Bridgei^atcrs 
canal,  which  is  open  to  the  public,  they  paying  the  Duke  ton- 
nage on  it ;  it  is  as  clear  that  when  the  goods  arrived  at  A/an- 
Chester^  they  were  unloaded  with  due  care  and  circumspection, 
and  deposited  in  the  Duke  of  Bridgeicaler's  warehouse  ;  after 
this  a  further  act  was  to  be  done,  the  goods  were  to  have  been 
taken  away  in  carts,  but  not  by  tlie  defendants,  for,  though  they 
formerly  kept  carts  and  carried  away  the  goods  of  their  customers 
to  their  respective  houses,  for  some  time  past  they  had  ceased  to 
have  any  concern  with  the  carts,  or  to  derive  any  advantage  from 
cartage  whatever ;  the  carts  themselves  and  all  the  benefit  arising 
from  that  part  of  the  business  belonging  to  IlibberL    If  indeed 
there  had  been  any  fraud  in  this  transaction,  as  if  the  defendants 
bad  induced  the  public  to  believe  that  they  would  be  responsible 
in  all  cases,  and,  in  order  to  excuse  themselves,  had  relied  on  some 
•ecret  agreement  between  ihem  and  Hibbert^  that  might  have 

varied 
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varied  the  case :  but  in  the  6rst  place  we  cannot  presume  fraud,      1793. 

and  in  the  next,  there  are  no  facts  in  this  case  from  which  we  

could  presume  it.     If  the  defendants  here  be  liable,  consider     ]^^^Ji 
how  far  the  liability  of  carriers  will  be  extended :  it  will  affect  r^^^^}^^^^ 
the  owners  of  ships  bri nff ins:  goods  from  foreiijn  countries  to     Mersey 

.      r        ,  .        ,  1  .  Ti  1    X     Ai.      Navigation 

merchants  in  JLonaon  /  are  they  bound  to  carry  the  goods  to  the    Cumpauy. 
warehouses  of  the  merchants  here,  or  will  they  not  have  dis- 
charged their  duty  on  landing  them  at  the  \Vharf  to  whkh  they 
generally  come  ?  It  would  be  strange,  indeed,  if  the  owners  of  a 
TFest  Indiaman  were  held  liable  for  any  accident  that  happened 
to  goods  brought  by  them  to  En^land^  after  having  landed  them 
at  their  usual  wharf.     The  instance  of  game,  which  has  been 
mentioned  at  the  bar,  shews  the  general  sense  and  understanding 
of  the  public  on  this  subject.     The  different  claims  of  the  re- 
spective persons  concerned  are  separately  marked  on  the  direc- 
tion.    The  carrier  who  receives  a  certain  sum  for  carrying  the 
game,  is  not  bound,  in  consideration  of  that  sum,  to  deliver  the 
goods;  he  has  performed  his  duty  when  he  has  brought  the 
game  to  the  inn  where   he  puts  up  ;  then  the  business  of  the 
porter  begins.     1  am  not  aware  that  it  has  ever  been  decided 
that  it  IS  the  duty  of  the  carrier  to  deliver  such  goods  at  the 
house  of  every  individual  person  to  whom  they  are  directed  :  if 
it  has,  the  action  brought  by  Mr.  Price  against  the  keeper  of  the 
Bell  Inn  was  misconceived  ;  it  should  have  been  brought  against 
the  carrier,  and  not  the  innkeeper  ;  and  yet  it  did  not  occur  to 
the  defendant's  counsel,  in  that  case,  to  make  such  an  objection. 
When  goods  are  sent  by  a  coach,  a  letter  of  advice  should  also 
be  sent  to  the   person  to  whom  they  are  directed  that  he  may 
send  for  them  :  or  the  price  which  the  porter  expects  to  receive 
for  delivering  them  will  induce  such  porter  to  carry  them  :  but 
the  carriage  and  porterage  constitute  distinct  charges. 
.    In  this  case,  howi?ver,  there  is  one  peculiar  circumstance, 
which  makes  it  unnecessary  to  decide  the  general  question,  and 
that  is  the  charge  made  by  the  defendants  in  one  of  their  bills 
for  the  (fartage  at  Manchester  ;  fur  that  charge  the  defendants 
undertook  to  deliver  the  goods.    Therefore,  without  deciding 
the  general  question,  I  think  that  the  plaintiffs  are  entitled  to 
the  verdict  which  they  have  obtained.     On  the  general   point, 
I  have  great  doubts ;  the  leaning  of  my  mind  at  present  is, 
that  carriers  are  not  liable  to  the  extent  contended  for. 


ASHUVBST, 
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1793.         Lord  Ken  yon,  Ch.  J. — This  is  a  question  of  very  general  con- 
cern; since  few  days  in  the  year  occur  in  which  cases  do  not  arise 


iji^nfi     ^^^^  may  depend  upon  it ;  and  therefore  it  were  to  be  wished  Ihat 
The        this  case  should  have  called  for  a  decision  upon  the  point,  which 
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Merbft     wiould  have  left  no  doubt  in  future  respectrnj  the  extent  to 
Company?   which  common  carriers  are  liable.     But  peculiar  circumstances 
exist  in  this  case,  which  re'nder  it  unnecessary  to  decide  the  gene- 
ral question ;  thou^Ii,  as  the  whole  has  been  argued  at  the  bar, 
I  will  give  my  opinion  on  the  general,  as  well  as  the  particular, 
question  made.     I  lay  no  stress  on  the  circumstance  so  much 
relied  on,  that  the  defendants  named  themselves  on  their  card, 
^'  carriers  bi/  land  and  navigation  :*'  that  was    introduced  in 
order  to  advertise  the  public  that  they  would  carry  the  whole 
distance  from  London  to  the  most  extreme  point,  includini^,  in 
several  places,  intervals  by  land  between  one  navigable  cut  and 
another :  this,  therefore,  could  have  no  reference  to  the  article 
of  cartage  from  the  navigation  at  Manchester  io  the  plaintiffs' 
warehouse.     On  the  point  of  law,  the  rule  is  too  clear  to  admit 
of  any  doubt;  the  only  question  is  respecting  the  application  of 
the  facts  in  this  case  to  it,  Whether  at  the  time  when  the  accident 
happened  the  goods  were  in  the  custody  of  the  defendant^;  as 
common  carriers  ?  because,  if  they  were,  by  the  strict  rules  of  Jaw 
the  defendants  are  responsible,  carriers  being  insurers  in  all  cases 
except  in  two.  That  the  plaintiffs'  goods  were  in  thecustody  of 
the  defendants  as  carriers,  wlien  they  were  navigated  on  their 
own  canal,  there  is  no  doubt ;  it  is  equally  clear  that  they  were 
so  during  the  time  when  they  were  on  the  Duke  of  Bridgezcater's 
canal,  which  is  open  to  the  public,  they  paying  the  Duke  ton- 
nage on  it ;  it  is  as  clear  that  when  the  goods  arrived  at  Man- 
chester,, they  were  unloaded  with  due  care  and  circumspection, 
and  deposited  in  the  Duke  of  Bridgezaater^s  warehouse ;  after 
this  a  further  act  was  to  be  done,  the  goods  were  to  have  been 
taken  away  in  carts,  but  not  by  the  defendants,  for,  though  tbey 
formerly  kept  carts  and  carried  away  the  goods  of  their  customers 
to  their  respective  houses,  for  some  time  past  they  had  ceased  to 
have  any  concern  with  the  carts,  or  to  derive  any  advantage  from 
cartage  whatever ;  the  carts  themselves  and  all  the  benefit  arising 
from  that  part  of  tlie  business  belonging  to  IlibberL    If  indeed 
there  had  been  any  fraud  in  this  transaction,  as  if  the  defeY>dant6 
bad  induced  the  public  to  believe  that  they  would  be  responsible 
in  all  cases,  and,  in  order  to  excuse  themselves,  had  relied  on  some 
•ecret  agreement  between  them  and  Hib.berty  that  might  have 

varied 
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i-aried  the  case ;  but  in  the  6rst  place  we  cannot  presume  fraud,      1703. 

and  in  the  next,  there  are  no  facts  in  this  case  from  which  we  • 

could  presume  it.     If  the  defendants  here  be  liable,  consider     Jj^^M 
how  far  the  liability  of  carriers  will  be  extended :  it  will  affect  j^^^^^^ 
the  owners  of  ships  bringing  goods  from  foreign  countries  to     WER»Er 
merchants  in  London  /  are  they  bound  to  carry  the  goods  to  the    Company, 
warehouses  of  the  merchants  here,  or  will  they  not  have  dis- 
charged their  dutj  on  landing  them  at  the  \Vharf  to  which  they 
generally  come  ?  It  would  be  strange,  indeed,  if  the  owners  of  a 
ff^est  Indiaman  were  held  liable  for  any  accident  that  happened 
to  goods  brought  by  them  to  England,  after  having  landed  them 
at  their  usual  wharf.     The  instance  of  game,  which  has  been 
mentioned  at  the  bar,  shews  the  general  sense  and  understanding 
of  the  public  on  this  subject.     The  different  claims  of  the  re- 
spective persons  concerned  are  separately  marked  on  the  direc- 
tion.   The  carrier  who  receives  a  certain  sum  for  carrying  the 
game,  is  not  bound,  in  consideration  of  that  sum,  to  deliver  the 
goods ;  he  has  performed  his  duty  when  he  has  brought  the 
game  to  the  inn  where  he  puts  up ;  then  the  business  of  the 
porter  l>egins.     1  am  not  aware  that  it  has  ever  been  decided 
that  it  is  the  duty  of  the  carrier  to  deliver  such  goods  at  tlic 
house  of  every  individual  person  to  whom  they  are  directed  :  if 
it  has,  the  action  brought  by  Mr.  Price  against  the  keeper  of  the 
Bell  Inn  was  misconceived  ;  it  should  have  been  brought  against 
the  carrier,  and  not  the  innkeeper  ;  and  yet  it  did  not  occur  to 
the  defendant's  counsel,  in  that  case,  to  make  such  an  objectbn. 
When  goods  are  sent  by  a  coach,  a  letter  of  advice  should  also 
he  sent  to  the   person  to  whom   they  are  directed  that  he  may 
send  for  them  :  or  the  price  which  the  porter  expects  to  receive 
for  delivering  them  will  induce  such  porter  to  carry  them  :  but 
the  carriage  and  porterage  constitute  distinct  charges. 

In  this  case,  however,  there  is  one  peculiar  circumstance, 
which  makes  it  unnecessary  to  decide  the  general  question,  and 
that  is  the  charge  made  by  the  defendants  in  one  of  their  bills 
for  the  (fartage  at  Manchester  ;  for  that  charge  the  defendants 
undertook  to  deliver  the  goods.  Therefore,  without  deciding 
the  general  question,  I  think  that  the  plaintiffs  are  entitled  to 
the  verdict  which  they  have  obtained.  On  the  general  point, 
I  have  great  doubts ;  the  leaning  of  my  mind  at  present  is, 
that  carriers  are  not  liable  to  the  extent  contended  for. 


AsHHUBST, 
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1793.         AsHHiTRST,  J.— I  am.  glad  to  find  one  circumstance  whlcb 

• puts  the  case  out  of  all  doubt,  namely,  that  one  of  the  bills  con- 

IgnhiH      ^^'"^  *  charge  for  wharfage  and  cartage  ;  which  is  decisive  to 
T       ^    d  ^^^^  ^^^^  *"  ^'^'^  ^®^  ^''®  liability  of  the  defendants  continued 
McRiKT     until  the  goods  were  delivered.  Had  it  not  been  for  this  circum* 
Coropany"  stance,  I  should  have  desired  further  time  to  con^tider  the  case. 
The  inclination  of  my  opinion  on  the  general  question  is  that  a 
carrier  is  bound  to  deliver  the  goods  to  the  person  to  whom  they 
are  directed.  A  contrary  decision  would  be  highly  inconvenient, 
and  would  open  a  door  to  fraud ;  for  if  the  liability  of  the  car- 
rier were  to  cease  when  he  had  brought  the  goods  to  any  inn 
where  he  might  choose  to  put  up  bi&  ooach,  and  a  parcel  con- 
taining plate  or  jewels,  brought  by  him,  were  lost  before  it  was 
delivered  to  the  owner,  the  latter  would  only  have  a  remedy 
against  a  common  porter.     It  has  been  said,  however,  that  it  is 
the  practice  of  many  persons  to  send  to  the  inn  for  their  goods; 
•  but  that  does  not  prove  that  the  carrier  is  not  bound  to  deliver 
them,  if  they  do  not  send.     If  the  owner  choose  to  send  for  his 
goods,  that  merely  discharges  the  carrier  from  his  liability  in 
that  case  ;  it  only  dispenses  with  the  general  obligation  thrown 
by  the  law  upon  the  carrier :  but  it  does  not  apply  to  other 
cases  where  that  obligation  is  not  dispensed  with.     But  on  this 
question  T  do  not  mean  to  give  any  decided  opinion. 

BuLLEu,  J. — Upon  tlie  general  question  my  opinion  coincides 
with  that  given  by  my  brother  Ashhurst ;  and  according  to  the 
defepdant*8  own  argument  great  inconveniences  would  resaitta 
the  public  from  adopting  any  other  rule.  According  to  their 
argument,  there  must  be  two  contracts  in  all  cases  where  floods 
are  sent  by  a  coach  or  a  waggon  ;  but  I  think  the  same  argument 
tends  to  establish  the  necessity  of  three ;  one  with  the  carrier, 
another  with  the  innkeepci,  and  a  third  with  the  porter.  Bat 
in  fact  there  is  but  one  contract ;  there  is  nothing  like  any  con- 
tract or  even  communication  between  any  other  person  than  the 
owner  of  the  goods  and  the  carrier ;  the  carrier  is  bound  to  de- 
liver the  goods,  and  the  person  who  actually  delivers  them  acts 
as  the  servant  of  the  carrier.  This  does  not  militate  against  the 
decision  in  the  action  alluded  to  against  the  innkeeper.  In  gene* 
ral  it  happens  that  the  innkeeper  in  JA>jtdon  has  some  interest  or 
concern  in  the  coaches  and  waggons  that  put  up  at  his  house; 
in  those  cases  he  is  liable  as  carrier  ;  but  even  if  this  fact  vrext 
not  proved  in  that  case,  the  porter  was  considered  as  the  senant 
of  the  innkeeper;  and  if  the  latter  insisted,  by  his  servant^  that 

he 
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he  would  not  part  with  the  game  until  he  had  received  more  than      1793. 
he  was  entitled  to,  he  was  a  wrong*doer,  and  liable  to  an  action 


of  trover.  It  has  been  said  too,  that  the  place  of  a  porter  is  valu-  ^^iW 
able,  and  is  the  subject  of  a  purchase:  but  who  sells  the  place!  The 
Who  agrees  with  him  that  he  shall  pay^the  porter  ?  Not  the  per-  .  Msrsbt 
son  to  whom  the  goods  are  sent,  but  the  carrier  and  the  inn*  compaoy? 
keeper,  whom  I  consider  as  the  same  person.  But  if  the  inn- 
keeper have  no  share  in  the  profits  of  the  carriage,  and  receive  the 
goods  for  the  purpose  of  delivering  them  to  the  owners,  then  the 
innkeeper  is  the  servant  of  the  carrier  as  well  as  the  porter.  There- 
fore, whether  there  be  the  innkeeper  and  the  porter,  or  the  por- 
ter only,  the  carrier  is  liable  in  all  cases  where  the  goods  are 
lost  after  they  get  into  the  hands  of  the  innkeeper  or  porter, 
because  they  are  delivered  to  those  persons  with  the  consent, 
and  as  the  servants,  of  the  carrier.  It  does  not  appear  to  me  that 
the  diflBcuities  suggested  respecting  foreign  ships  exist.  When 
goods  are  brought  here  from  foreign  countries,  they  are  brought 
under  a  bill  of  lading,  which  is  merely  an  undertaking  to  carry 
from  port  to  port.  A  ship  trading  from  one  port  to  another  has 
not  the  means  of  carrying  the  goods  on  land ;  and,  according  to 
the  established  course  of  trade,  a  delivery  on  the  usual  wharf 
i«  such  a  delivery  as  will  discharge  the  carrier. 

In  this  case,  however,  I  have  not  the  least  doubt.  The  expres- 
sion in  the  card,  circulated  by  the  defendants, ''  carriers  by  land 
^'  and  navigation^"  cannot  indeed  have  much  weight  for  the  rea- 
sons given:  but  I  rely  on  the  charge  which  the  defendants  com- 
pelled the  plaintiffs  to  pay  before  they  would  engage  to  deliver 
the  goods.  Ilibbert  was  originally  a  servant  to  the  defendants ; 
and  though  he  has  since,  by  agreement  with  them,  undertaken 
the  cartage  on  his  own  account,  and  received  the  whole  profits 
of  it  himself,  that  cannot  affect  third  persons.  The  different 
proprietors  may  divide  the  profits  among  themselves  in  any  way 
they  choose,  but  they  cannot  by  their  own  agreement  with  each 
other  exonerate  themselves  froni  their  liability  to  the  owner  of 
the  goods.  The  carriers  have  the  direction  of  the  goods,  and  are 
responsible  for  them  until  they  are  delivered  to  the  owner;  and 
here  the  defendants  insisted  on  receiving  a  certain  sum  of  money 
for  the  whole  expence  ofcarryingand  delivering,  including  the 
identical  charge  of  cartage,  before  they  would  take  the  goods 
into  their  vessel.  If  the  carrier  and  porter  were  to  make  separate 
contracts  with  the  owner  of  the  goods,  the  latter  would  at  least 
tave  the  option  of  sending  his  own  carts  to  bring  away  his  goods ; 

whereas 
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1793.     whereas  here  the  defcndantR  put  the  goods  into  tlie  Duke  of 
■  Bridgewafer'^  warehouse  at  once,  in  order  to  Rend  them  after- 

tf"«n*  wards  to  the  plaintifTs  by  a  particular  cart  of  their  own.  The 
Th«  defendants  aay,  however,  that  thev  are  warehousemen  as  well 
Meruit  as  carri*?rs.  That  they  may  fill  those  two  different  characters 
Company?  ^t  different  times  I  am  ready  to  admit ;  but  I  deny  that  tbeycaa 
be  both  warehousemen  and  carriers  at  the  same  instant.  In  this 
case  they  received  the  goods  in  the  capacity  of  carriers;  and,ai 
the  engagement  was  to  carry  and  dfiixer  them,  the  goods  remain- 
ed in  their  custody  as  carriers  the  whole  time.  The  case  of  Car- 
j/(/e  against  these  defendants  is  perfectly  distinguishable  from  the 
present :  (here  the  engagement  on  the  part  of  the  defendants  was 
merely  to  carry  the^oods  to  Manchester  ;  and  having  discharged 
their  duty  in  carrying  them  to  that  place,  their  liability  ceased. 
It  was  proved  in  that  case,  that  if  the  defendants  had  had  the 
means  of  forwarding  the  goods  from  Manchester  to  StockporL 
they  were  ready  to  have  delivered  them  to  the  Stockport  corner: 
but  no  such  carrier  being  then  arrived,  what  were  the  defend- 
ants to  do  ?  They  had  carried  the  goods  to  the  place  of  delivery 
according  to  their  contract,  and  there  being  no  one  there  ready 
to  receive  them/tlie  next  thing  to  be  done  was  to  depo^^it  them 
in  a  place  of  safe  custody,  and  then  their  contract  was  at  an  end. 
But  in  this  case  the  contract  was  not  only  to  carry,  but  to  dt liver 
ihc  goods  at  Manchester  ;  and  the  plaintilBihad  not  the  option  of 
taking  them  from  the  quay  before  they  were  put  into  the  ware- 
house by  the  side  of  the  canal.  The  preference  given  by  the  de- 
fendants to  Ilibbcrtj  respecting  the  cartage,  is  also  a  malerial 
circumstance ;  it  is  like  the  case  of  an  innkeeper,  who  ajrce^ 
with  his  head  ostler,  that  the  latter  shall  supply  the  customer^ 
M'ith  post-horses;  in  which  case,  if  goods  be  lost,  the  innkeeper 
is  liable,  because  he  holds  himself  out  to  the  public  as  the  re- 
sponsible person,  and  his  engagement  with  his  servant  cannot 
vary  the  contract  between  him  and  the  public.  So,  in  this  case, 
Ilibhert  was  the  servant  of  tlie  defendants,  and  the  goods  were 
still  in  the  custody  of  the  defendants  as  carriers,  at  the  liroe 
when  the  fire  happened. 

G  iios  E,  J . — The  question  in  this  cause  is,  Whether  the  plain- 
tiff*'s  goods,  when  they  were  consumed  by  the  fire,  were  or  were 
not  in  the  custody  of  the  defendants  as  common  carri<rs$  In- 
doubtedly  they  were  so,  unless  the  defendants  had,  according  to 
their  undertaking,  delivered  them  to  the  plaintiffs.  And  then 
arises  the  material  question^  Whether  the  delivery  of  thegoodsa^ 

the 
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the  warehouse  at  Manchester  were  a  delivery  to  the  plaintiflT^.    It      1793. 
Feems  to  me  that  upon  the  circumstances  of  this  case  it  cannot  be         ' 
considered  to  be  a  delivery  to  them.    Whether  it  be  or  be  not  a      against 
dehvery,  may  depend  on  the  general  custom  of  the  trade,  or  the  j^^^^^^^^ 
particular  u<age  which  has  prevailed  between  the  parties  them-     Mf.r»ey 
8elve<?.    As  to  the  j^encral  custom,  it  is  a  stronjr  circumstance   Company? 
ao^aiust  the  defendants  that  the  cotton  merchants  have  never  been 
accustomed  to  send  their  own  carts  for  their  g^oods,  but  those 
g^oods  have  been  sent  to  their  respective  owners  either  by  carta 
belono;in5to,  or  procured  by,  the  dolendants.    And  in  the  present 
ca«e  the  particular  transaction  is  decisive  asfuinst  the  defendants.; 
for  the  cartage  was  demanded  of,  and  paid  by  the  plaintiffs,  be- 
fore the  goods  were  put  on  board  the  defendants'  vessel ;  and 
from  that  circumstance  the  defendants  undertook  to  deliver  the 
g;oods  at  the  place  to  which  the,carts  were  to  carry  them.     They 
did  not  deliver  them  at  that  place :  the  delivery  at  the  warehouse 
iras  not  a  delivery  to  the  plaintiffs  according  to  this  contract. 
So  much  for  the  circumstances  of  this  case,  which  leave  no  room 
for  doubt.    On  the  general  question  of  law,  I  am  not  so  perfect- 
ly clear ;  and  if  it  had  been  necessary  to  have  decided  this  case  on 
the  general  law,  I  should  have  desired  further  time  to  consider  of 
it.   As  far,  however,  as  I  have  considered  this  case,  the  strong  in- 
clination of  my  opinion  is,  that  the  defendants  would  be  liable  as 
common  carriers.    The  law,  which  makes  carriers  answf  *>ble  as 
insurers,  is  indeed  a  hard  law  :  but  it  is  founded  on  wiscMr.n,  and 
was  established  to  prevent  fraud.     But  it  seems  to  ine,  that  it 
would  be  of  little  importance  to  determine  that  carriers  were  lia- 
ble as  insurers,  unless  they  were  also  bound  to  see  that  the  goods 
were  carried  home  to  tiieir  place  of  destination;  since  as  many 
frauds  may  be  practised  in  the  delivery  as  in  the  carriage  of  them. 
In  general  the  carrier  appoints  a  porter  who  provides  a  cart  for 
the  purpose  of  delivering  the  goods:  but  it  would  be  open  to  an 
infinity  of  frauds,  if  the  carrier  could  discharge  himself  of  his 
responsibility  by  delivering  them  to  a  common  porter,  a  person 
of  no  substance,  a  beggar  of  whose  name  the  owner  of  the  goods 
never  heard,  and  against  whom,  in  the  event  of  the  goods  being 
lost,  there  could  be  no  substantial  remedy.     In  this  case  the  car- 
riers fixed  on  the  particular  warehouse  at  which  the  goods  were 
deposited  on  their  arrival  at  Mmichcster^^nA  made  an  agreement 
with  their  own  servant  Ilibbertj  respecting  the  cartage.    The  de- 
fendants, therefore,  ought  to  be  answerable  for  the  acts  of  those 
persons  whom  they  nominate.    With  respect  to  the  case  of  Gar^ 

sidt 
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1793.     side  against  this  company;  there  the  goods  were  delivered,  at 
■  least  as  far  as  the  defendants  were  bound  to  deliver  Ibem.  The 

arJtnfi      ^^^  ^^  foreign  goods  brought  to  this  country  depends  od  the 
T       ^  d   ^"^^^"^  of  the  trade,  of  which  the  person^  engaged  in  it  aresup- 
MeniEV    posed  to  be  cognizant:  by  the  general  custom  the  liability  of 
ComlTaiiy.   ship  Carriers  is  at  an  end  when  the  goods  are  landed  at  the  usual 
wharf.   On  the  particular  circumstances  of  this  case  I  am  clearly 
of  opinion  that  the  verdict  is  right.     And  on  the  general  qoes- 
tion  of  law,  1  do  not  mean  to  be  bound  by  the  opinion  I  have 
now  given,  though  at  present  I  think  that  common  carriers  are 
answerable  if  the  goods  he  lost  at  any  time  before  they  are  de- 
livered to  the  owners.  Rule  discharged. 


J^  j!  Jones  against  Bryant. 

^ffdo^*not  A^-' J^  ^S  obtained  a  rule  on  a  former  day,  calling  on  the  plain, 
wavchiB  vjr  liffto  shew  cause  why  the  interlocutory  judgment,  which 
IrI Judg-  had  been  signed  for  not  paying  the  issue  money,  should  not  be 
pa'y'iog  tSr  set  aside,  on  the  ground  that  the  plaintiff  had  waved  his  right 
t^surmo-^^^  of  signing  judgment  on  this  account,  by  having  given  notice  of 
iiig  notice     trial  (which  was  aderwards  countermanded)  a{\er  the  issue 

of  trial  after  -  ,    , 

demandiog   money  Was  demanaed.       ^ 

rt.(fl).  Burroughs  in  answer  to  this  rule,  contended  that  the  giving 

notictpf  trial  was  no  waver  of  the  right  to  sign  judgment  for 
not  paying  the  issue  money;  and  added,  that  after  the  notice  of 
trial  and  countermand,  the  plaintiff^s  attorney  had  again  de- 
manded the  money,  which  was  refused. 

Duller,  J. — The  plaintiff  cannot  sign  judgment  without  de- 
manding the  issue  money:  but,  by  delivering  notice  of  trial,  he 
does  not  wave  his  right  to  receive  it.  In  this  case  there  was  a 
demand  of  the  issue  money,  and  therefore  the  judgment  is  not 
itregular.  Per  Curiam^  Rule  discharged, 

(tf)  But  see  a  raUequeiit  rule  of  Conrl^  potf.  6  vol.  318. 


yov,  19.  Shortridoe  agatnst  Hicrn. 

^Jtnrt^  J^IBBS  moved  for  judgment,  as  in  case  of  nonsuit  io  re- 
citm" i?  "^  ^-^  plevin.  He  mentioned  a  case  in  Barn.  3  I7.(a),  where  such 
^d^mentas  *  """'^  ^'^^  granted,  though  he  admitted  that  this  Court  had 

in  case  of  a  nonsuit,  under  tbe  &tat.  14  Geo.  S.  ^  17. 1. 1. 

(«)  4to  edit.  AcnCby  ▼.  SiVtU 
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since  refused  one,  in  Jones  v.  Concannon  (a).  But  he  observed,  1793. 
thdt  the  Htat.  14  Geo,  2.  c.  17.  s.  1.  on  which  these  applications 
are  made,  had  made  no  diflference  between  a  replevin  and  any 
other  action ;  and  that  the  reason  given  in  Janes  v.  Concarnnm^  ifiSJ 
why  the  defendant  in  replevin  was  not  entitled  to.  move  for 
judgment  as  in  ca^e  of  a  nonsuit,  namely,  because  he  might  have 
carried  the  record  down  to  trial  by  proviso,  equally  extended  to 
all  other  causes ;  the  stat.  14  Geo.  9.  not  having  taken  away  the 
right  which  the  defendant  had  in  any  case  before  of  carrying 
down  the  record  by  proviso.  He  also  added,  that  it  was  under* 
stood  that  the  practice  in  the  Common  Pleas  differed  from  that 
established  in  Jones  v.  Concannon. 

The  Court  said,  That  as  this  was  a  question  on  the  construction 
of  an  act  of  parliament,  for  the  regulation  of  the  practice  in  all 
the  courts,  it  was  proper  that  the  practice  of  all  should  corre- 
spood ;  and  they  granted  a  rule  to  shew  cause,  in  order  that  thejr 
might  have  an  opportunity  of  enquiring  into  the  practice  of  the 
Common  Pleas.  But  it  appearing  on  enquiry  the  same  morn- 
ing,  that  the  practice  of  that  Court  did  not  differ  from  the  prac- 
tice in  this,  they  desired  that  the  rule  might  not  be  drawn  up. 

Rule  refused. 

(a)  Jnte^  S  vol.  661. 


Edwin  against  Allen.  TMndm^ 

Nov.  iSth. 

ON  a  rule  for  staying  the  proceedings  on  the  liatl-boiid,  the  Tte  b^n 
defendant  having  put  in  bail  above  and  rendered  himself,  ^^^^^^ 
the  only  question  was,  Whether  ajler  am  assignment  of  the  ImU  w»t  before 
hond  it  was  necessary  for  the  bail  to  justify  before  they  could  after  an  a^*' 
render  the  principal  ?  Jll^SS^  ^ 

The  Court  were  of  opinion  that  it  was  not ;  that  though  it  had  r^*]^^ 
formerly  been  held  to  be  necessary  in  this  Court,  they  had  lately  dtf.] 
adopted  the  practice  of  the  Court  of  Common  Pleas  in  this  re- 
spect, in  order  to  save  unnecessary  expence  \  and  they  made  the 

Rule  absolute,  (o) 
Baldwin  in  support  of  the  rule.--^Se/Zo»  against  it. 

(«)  VMe  mi»9. 868.    A  nde  of  Coart,  which  enaUei  the  baU  to  render  the  defend- 
ant before  they  Justify,  Dotwithstaodinc  the  sheriff  it  rated  to  bring  in  the  body. 


Vol.  V.  2D 
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^w^SS^^*     '  Turing  against  Joves. 

V\\\  00™  on    H/f^^^  ^'^  '^^  moved  to  discharge  the  defendant  out  of  cu?- 
motion/      JLwJL  tody  on  filing  common  bail,  on  the  ground  of  a  variaocc 
S^duit     between  'the  latitat  and  the  declaration.     The  ac  etiam  in  the 
♦inu^/of    ''vrit  was  for  a  certain  sum  in  debt,  dnd  the  declaration  for  only 
bc^^nthc  ^*'f  ^^^^^  sum.     He  argued,  that  as  on  original  writs,  the  defend- 
fuiu  ir.rn-     ant  might  plead  the  variance  in  abatement,  because  it  appeared 
fHeaeetimn  on  the  record,  the  Court  ought,  by  analogy,  to  permit  tbede- 
fetltot  wkT   fendant  in  this  case  to  take  advantage  of  it  on  motion,  otherwi* 
thedeclara*  |,g  would  have  no  opportunity  of  availing  himself  of  the  defect. 
^B^-  *JP'  And  that  in  cases  where  the  plaintiff  had  sued  out  a  writ  »8 
executor,  and  declared  in  his  own  right,  this  Court  had  fre- 
auently  permitted  the  defendant  to  take  advantage  of  the  vari- 
ance on  motion.     Sed 

Per  Curiam. — The  same  strictness,  which  prevails  with  rogiird 
fo  original  writs,  does  not  obtain  respecting  others.  In  orderto 
prevent  any  incongruity  on  the  record,  it  has  been  held  that  the 
declaration  roust  pursue  the  original  writ:  but  this  objection 
will  not  appear  on  the  face  of  these  proceedings,  this  action  hav- 
ing been  commenced  by  bill.  Where,  indeed,  the  plaintilThas 
varied  the  nature  of  his  action,  as  where  he  has  sued  out  a  writ 
quare  clausumfregit^  and  declared  in  trover,  or  where  the  objec- 
tion has  been  to  the  plaintiflf's  right  of  suing,  as  where  he  ha? 
taken  out  a  writ  in  his  own  name  and  declared  as  executor,  such 
Mr.  n.  objections  have  been  allowed  on  motion.  But  there  is  no  instance 
where  the  Court  has  interfered,  on  motion,  for  such  an  objec- 
tion as  the  present,  which  merely  goes  to  the  sum  sued  for. 

Rule  refused,  (a) 

(ff)  Vide  Daugku  ▼.  Islam,  poU,  8  to],  416. 


Nov,  «)tb.*  Smith  and  Another  against  Field. 

of  M?cmay  /^^  ^^^  ^"**  ^^^^  action  of  trover  for  several  pieces  of  calico. 
b5^* "ct^  V^  at  the  sittings  at  Guildhall  after  last  Trinity  term,  the  que*- 
sent  of  the  tion  was,  Whether  the  goods  were  the  property  of  the  plain(ifs 
veodee  be-  Or  formed  a  part  of  the  effects  of  J.  Dewhurst  a  bankrupt,  and 
%hHor  ®s  ^^^^  vested  in  his  assignees  ?  and  the  following  case  was  re- 
other  per.     served  for  the  opinion  of  this  Court : 

sons  are  ' 

ronccrncd.  But  where  the  vendee  wished  to  return  the  j^oods,  and  the  Tendor  iniUtnted  an  aftarl>- 
ment  to  attach  the  eoods  in  the  handa  of  a  packer  as  the  property  of  the  vrndee,  it  was  eoosidrfrd 
a»  an  election  by  the  vendor  not  to  rescind  ihe  contract;  and  the  vendee  havlnr  since  becomf  > 
baaknipt,  it  wa<i  held  that  the  vendor  could  not  recover  the  roodi  from  the  nacker  in  uwf. 
12  iui^i.  lil.  2  ii  ^P.  457.  a  ibid,  122.  J  *  "^ 

J.  Drwhuni 
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«7.  Dewhursi  had  one  bouse  of  trade  in  Austin  Friars^  Tjondort;  1795. 
where  his  business  was  conducted  by  J,  L.  Jlill^  bis  clerk,  and  — — 
another  bouse  of  trade  at  New  York^  where  be  himself  resided,  cTnM 
and  conducted  his  business.  Both  in  Ijondon  and  at  New  York  ^ ^elo. 
his  business  was  carried  on  under  the  firm  of  J".  Dexchurst  and 
Co.;  but  he  bad  no  partner.  The  good8  for  which  this  action 
was  brought  were  sold  bv/the  plaintiff:)  to  J.  Dewhurst  through 
the  intervention  of  X  /////,  as  his  clerk,  on  the  Sd  and  5th  of 
Mny  1795,  and  were  delivered  on  those  days  at  the  house  \i\Ausfin 
Friars^  London^  and  were  afterwards  sent  by  DcxchursCn  clerk 
to  the  defendant,  to  be  packed,  in  order  that  they  might  be  shipped 
to  Dewhurst  at  New  York.  On  the  9th  oi  April  1792  Dewhurst 
wrote  a  letter  to  //i7/,  his  clerk  and  manager,  which  was  received 
hy  Hill  in  London  on  the  18th  of  May  1792;  in  which,  after 
sayinn^  that  he  was  ruined  in  consequence  of  several  failures,  he 
added,  "  If  you  have  purchased  any  gonds  for  my  account,  op 
'^  if  any  orders  are  given,  let  the  persons  have  their  goods  back, 
"  and  countermand  all  orders."  Scottj  one  of  the  plaintiffs, 
knew  of  the  contents  of  this  letter  on  the  ISth  of  Mai/  1792  t 
but  be  had  no  idea  that  /////  could  deliver  him  the  goods  back. 
On  the  19th  of  3/^y  179*2  tlie  plaintiff  Scott  made  an  affidavit  in 
the  Sheriff^s  Conrty  LondoPj  of  a  debt  of  2300/.  due  from  Deict 
hurst  to  the  plaintiffs,  as  for  goods  sold  and  delivered.  Upon  this 
affidavit  an  attachment  w^s  issued  out  of  the  SheriflTs  Court  on 
Ihe  inth  o( May  1792,  and  served  upon  the  defendant  Fields  in 
order  to  attach  the  goods  in  question,  and  all  the  other  goods  be- 
longing to  Dfizchurst  in  the  hands  of  the  defendant ;  but  the 
Ktachment  has  not  been  proceeded  in.  Upon  the  action  in  the 
Sheriffs  Court  the  plaintiifi  also  attached  all  the  goods  oflJew^. 
hurst  in  the  hands  pf  f/i7/,  and  proceeded  to  a  judgment  of  ap- 
praisenaent  in 'the  last-mentioned  attachment,  and  which  now 
remains  in  force ;  but  from  which  the  plaintiffs  have  derived  no 
i>enefit;  the  proceedings  on  such  attachment  having  been  stayed 
l>y  injunction  of  the  Court  of  CJiancery.  The  goods  in  question 
(constituted  part  of  the  debt  sworn  to  in  the  affidavit.  On  the 
ISth  and  19th  of  May  1792  several  other  attachments  were  made 
in  the  Mayor^s  Court  and  SherifTs  Court,  London^  and  served 
upon  the  defendant  by  DexohursC^  creditors,  in  order  to  attach 
(he  goods  in  question  and  other  goods  which  had  been  so  sold  to 
Dewhurst,  and  sent  to  the  defendant  as  his  packer;  and  the  debt 
Tor  which  such  attachments  were  made  exceeded  in  amount  the 
ifalue  of  all  tl)e  goods  in  the  hands  of  the  defendant.    On  tho   . 

2D?  2l8< 


40r  eASeS  iM  MICHAELMAS  TEftM 


Skitr 
agahut 


1793.  Slst  o(May  1792  a  meeting  of  Dtwhursf%  crediton  was  eoo- 
vened  by  Hill^  his  clerk^  when  the  letter  was  laid  before  them. 
On  the  S3d  of  May  1792  the  plaintiffs  demanded  the  goods  in 
question  of  the  defendant;  and  in  consequence  of  their  not 
being  delivered,  commenced  the  present  action.  Dttik/tii 
returned  to  England  in  October  1792,  and  assignees  of  bis  ef- 
fects were  chosen  under  a  commission  of  bankrupt,  dated  the 
19th  of  January  1793. 

Baldwin^  for  the  plaintiffs,  relied  on  the  case  of  Sa&er. 
Field  (a)y  as  deciding  the  present;  observing  that  the  only  dif- 
ference between  that  case  and  this  consisted  in  the  declaratiofi 
made  bj  one  of  these  plaintiffs  after  the  delivery  of  the  goods  at 
Dewhursfs  house,  that  he  had  no  idea  that  JDetjohursC^  derk 
Could  deliver  him  the  goods  back  again,  and  the  circumstaoce 
df  the  plaintiff's  having  attached  the  goods  in  the  hands  of  Bil 
But  (he  contended)  that  the  ignorance  of  that  one  plaintiir 
could  not  vary  the  law  of  the  case  against  them ;  it  was  merelf 
a  declaration  by  him  as  to  his  conception  of  the  law,  and  not  of 
the  contract  between  the  parties :  and,  as  to  the  attacbment, 
that  proceeding  was  instituted  merely  for  the  purpose  of  obtain- 
ing possession  of  the  goods  by  a  more  speedy  remedy  than  b? 
an  action  of  trover. 

Lord  Kenton,  Cfa.  J.  (stopping  Erskine^  coiflrd.)— Wba 
Dewhur^t^  the  bankrupt,  discovered  his  real  situation,  he  acted 
as  became  an  honest  man  :  and  it  were  to  be  wished  that  tbat^ 
which  he  intended  to  do,  could  now  be  complied  with;  battte 
interests  of  oth^r  persons  intervene,  the  general  mass  of  hiscr^ 
ditors.  The  gtx>ds  were  delivered  to  HiU^  as  the  agent  of  Dfi^ 
hursty  aiid  treated  by  Hill^  Dewhur$(*B  property.  In  thefonaer 
case,  of  SaUe  v.  Fieldy  the  Court  went  as  fhr  as  they  could  to  as- 
sist the  seller^  but  there  both  the  buyer  and  seller  agreed  to  re- 
scind the  contract  before  the  bankruptcy.  That  case,  therefore. 
as  well  as  that  ofAtkin  v.  Barwick(b),  proceeded  on  thegroond 
of  a  renunciation  of  the  contjrbct  by  all  the  parties  concerned.  Btft 
in  this  case  that  circumstance,  which  differs  it  from  theotbersjis 
granting.  On  the  18th  of  May  Dewhursfs  letter  was  comintBu- 
cated  to  the  plaintiffs,  and  his  situation  explained  to  theo,  bat 
Hkey  declined  rescinding  the  colitract  of  sale,  not  indeed  ifi 
wbrds,  but  by  ato  act  incapable  of  being  explained  away;  for  on 
the  BMt  daj^  ihi^f  instituted  a  proceeding  in  the  Sherirs  Court 

by 
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bj  attacbnient,  in  which  they  made  an  affidavit  that  Dewkurst     1793, 

vas  iadebted  tp  tbera  for  these  goods,  and  they  attached  the  ;— 

foois  as  the  property  of  the  bankrupt.   When  the  offer  was  made     aeaUuf 
to  them  by  Dcmhursf^  they  might  have  rescinded  the  contract,     *»«">• 
but  they  declined  doing  it,  and  they  treated  it  as  a  subsisting  con- 
tract   They  cannot  therefore  now  insist  that  it  was  rescinded. 

AsuuuRST,  J. — Though  a  contract  may  be  rescinded  by  both 
the  contracting  parties,  it  is  not  in  the  power  of  one  alone  to  do 
it.  Here  the  vendee  was  desirous  of  rescinding  the  contract,  but 
the  vendors,  whether  by  mistake  of  the  law,  or  for  what  other 
reason,  it  is  not  necessary  to  enquire,  would  not  consent,  but  on 
the  contrary  affirmed  the  contract,  and  considered  the  goods  as 
the  property  of  the  bankrupt.  And  in  that  circumstance  consists 
the  difference  between  t;he  case  of  Salie  v.  Field  and  the  present. 

BuLLEji,  J. — The  case  of  Salte  v.  Field  proceeded  on  a  very 
clear  principle.  There  the  contract  was  rescinded  by  both  par* 
ties,  while  they  had  it  in  their  power :  but  here,  though  Dew^ 
hurst  offered  to  restore  the  goods,  the  plaintiffs  objected  to  the 
proposal*  The  plaintiffs  were  informed  of  Dewhursfs  situation, 
and  of  his  offer ;  no  iact  was  concealed  from  them  ;  their  act 
vas  founded  on  an  ignorance  of  the  law,  but  that  will  not  assist 
them.  The  instant  they  made  an  affidavit  that  Dewhurst  was 
indebted  to  them  for  these  goods,  it  operated  like  a  positive  de- 
claration  by  them  that  they  did  not  rescind  the  contract. 

Grose,  J. — The  true  diffisrence  between  this  and  the  former 
ease,  is  that  which  has  been  stated,  namely,  that  there  both  the 
parties  agreed  to  renounce  the  contract,  whereas  here  the  ven- 
dorg  refused  to  do  so. 

Poslea  to  the  Defendant,  (a) 

(#)  Vide  Bamfi  ▼.  JPruland,  p99L  6  vpl.  80. 


Cotton  against  Tuurland.  wednadMy, 

nnHIS  was  an  action  for  money  had  and  received  to  recover  if  a  wa^^r 
JL  back  fifteen  guineas,  which  had  been  deposited  by  the  plain-  ^  ^^^^' 
tiff  as  his  share  of  a  stake  in  the  defendant's  hands,  upon  the  ^^ 
event  jol  %  boxing  match  between  the  plaintiff  and  another  the  event  of 
person.    There  was  some  diapute  as  to  the  event  of  the  battle  be^foi!|^bt^ 
which  was  fought,  the  plaintiff  being  supposed  to  have  lost  it  by  |l^^  uiymr 

Uie  wager, 
ud  It  besot  p«ld  orer,  thoorh  Uie  batUe  be  foocht,  either  party  may  recover  from  the  stake-holder 
^  nmdepoiltod  by  him.  Ir^.  m.%Bi§F.  467.  9  EaU.  d2.  S  Ttmni.  S77.  4  IHi,  474.] 

striking 
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I7d3.      striking  a  foul  blow  :  but  the  defendant  having  been  warned bj 

*— — -  a  friend  of  the  plaintiflT  not  to  pay  the  money  over  till  the  par* 

^2Zi!^f     ties  met,  and  the  matter  was  dedded,  the  defendant  promised 

TMtj»u»p.  that  he  would  not.     Grose,  J.  before  whom  the  cause  was  tried 

^i^ftUM  ^Yi^4.      at  the  last  Oxford  assizes,  was  of  opinion  that  the  money  having 

,  ^  ,;  J  '  been  deposited  with  the  defendant  for  an  illegal  purpose  could 

not  be  recovered  back  by  the  plaintiff,  upon  the  authority  of  a 

Case  of  Camm  v.  Alder,  before  Wilson,  J.  at  Worcester  spring 

assizes  1790  *  and  therefore  he  nonsuited  the  plaintiff,  with 

liberty  to  hihi  to  moVe  to  enter  a  verdict  for  the  fifteen  guineas, 

if  this  Court  should  be  of  opinion  that  he  was  entitled  to  recover 

the  money  back  under  these  circumstances.    And  a  rulem'n 

having  been  obtained  to  this  efiect  on  a  former  day, 

JSlilles  now  shewed  cause.  The  distinction  which  governs 
the  cases  upon  this  subject  is  this,  that  wherever  the  transaction 
upon  which  money  is  paid  is  illegal  or  immoral,  no  action  lies  to 
recover  it  back  again  ;  but  if  the  transaction  be  only  void,  then 
the  action  for  money  had  and  received  lies.  The  case  which  go- 
verned the  opinion  of  the  learned  judge  at  the  trial,  was  a  case 
of  Camm  v.  Alder,  before  Wilson,  J.  at  Worcester  springassizes 
1700.  That  was  an  action  for  money  had  and  received,  in 
^hich  it  appeared  that  the  plaintiff  and  another  person  deposited 
in  the  defendant's  hands  five  guineas  each,  as  a  wager  upon  the 
event  of  a  boxing  match  between  the  plaintiff  and  another  man. 
The  battle  was  fought,  and  the  action  was  brought  only  to  re- 
cover the  five  guineas  deposited  by  the  plaintiff.  But  Wilson,  J. 
upon  the  opening  of  the  case,  was  of  opinion  that  the  transaction 
was  illegal,  and  nonsuited  the  plaintiff.  And  he  cited  a  case 
determined  by  Lord  Mansfield  at  Guildhall,  where  a  person  lent 
50/.  to  another,  who  was  to  fight  for  that'sum^  upon  condition 
that  if  be  won  he  was  to  have  the  50/.  again  :  the  borrower  won 
the  battle,  and  the  action  was  bropglit  against  him  by  the  lender 
to  recover  the  50/.  so  lent ;  but  Lord  Mansfield  thought  the 
transaction  illegal,  and  nonsuited  the  plaintiff.  It  was  said  b; 
Lord  Mansfield,  in  Smith  v.  Bromley  {a),  that  if  the  act  be  in  itseff 
immoral,  or  a  violation  of  the  general  laws  of  public  policy,  the 
party  pa>  ing  shall  not  have  an  action  for  money  had  and  received. 
The  object  of  this  rule  is  to  prevent  illegal  transactions  being 
carried  into  execution ;  and  therefore,  as  Lord  jMbfij/SeMobserved 
in  that  case,  where  the  parties  are  in  pari  delicto,  potior  est  conditio 
de/endentis,  because  the  law  will  not  aid  either  of  them.    Bat 

(i)  Ikugl  697.  n.  3d.  edit 

in 
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in  ca^s  of  usury  the  surplus  paid  above  the  money  actually  ad-  1793. 
vanced,  and  legal  interest  thereon,  may  be  recovered  back,  be-  - 
cause  the  plaintiflf  is  considered  as  more  oppressed  than  criminal,  a«^i»? 
and  the  transaction  is  in  itself  void.  And  in  like  manner  a  TataurKPt 
bankrupt  may  recover  back  money  extorted  by  a  creditor  for 
signing  his  certificate  (a).  1  n  Jacques  v.  GolighUi/  (^),  where  the 
plaintiff  brought  this  action  to  recover  back  premiums  advanced 
by  him  for  insuring  loUery  tickets,  it  was  held  that  the  contract 
being  void,  and  the  statute  considering  the  insurer  only  as  the 
criminal  party,  the  plaintiff  might  recover.  And  the  same  ivaa 
held  in  Jacques  v.  IVhiibi/  (c).  But  in  Browning  v.  Morris  {dj^ 
where  both  parties  stood  in  pari  delicto^  the  Court  held  that 
money  which  had  been  paid  by  one  Lottery-oflBce-keeper  to  ano- 
ther upon  the  event  of  a  ticket,  could  not  be  recovered  back. 
And  this  gives  rise  to  another  important  objection  against  the 
plaintiff's  recovery,  namely,  that  here  the  contract  was  exe- 
cuted before  the  action  was  brought,  and  not  merely  executory. 
For  even  in  cases  where  the  contract  is  only  voidj  and  not  cri- 
minalj  as  it  is  here,  the  party  who  wishes  to  retract  and  recover 
back  what  lie  has  advanced  upon  such  void  contract  must  do  so 
before  the  event  has  taken  place  on  which  the  contract  was  to 
he  determined.  Upon  this  distinction  the  case  of  howry  v. 
JBot/rcbVii  (e)  turned ;  where  an  insurance  having  been  made 
without  interest,  and  the  premium  paid,  it  was  held  that  the  iu« 
sured  could  not  recover  it  back  after  the  ship  had  arrived  safe; 
though  there  seemed  to  be  no  doubt  but  that  the  money  might 
have  been  recovered  back  before  the  risk  was  determined ; 
and  Buller,  J.  there  cited  a  case  to  that  effect.  Now  here  the 
contract  was  executed  before  the  plaintiff  retracted  his  agree- 
ment, and  therefore  the  subsequent  notice  to  the  defendant  not 
to  pay  it  over,  if  it  even  amounted  to  such,  cannot  vary  the 
case.  The  plaintiff  cannot  in  conscience  first  take  the  chance  of 
winning  tiie  whole,  and,  when  he  finds  he  cannot  succeed  in  that, 
then  attempt  to  get  back  his  own  stake  again.  After  the  risk 
has  been  run,  the  conscience  of  the  case  as  between  the  stake- 
holder and  the  plaintiff  is  not  to  return  the  money  to  him  again^ 
but  to  judge  to  whom  he  ought  to  pay  it;  and  bis  judgment 
being  against  the  plaintiff,  this  action,  which  is  founded  on  the 
plaintiff's  right  to  demand  the  money,  in  conscience  cannot  bp 

<«)  IkmgL  697.  n.  (&)  2  Bloc.  Rep.  1075.     . 

(c)  1  JI.  Blac,  65.  {d)  Cowp.  7D0. 

iO  Dougl,  467.  3d  9dXL    Tide  ^idrg  y.  FUlchtr^  anit,  3  vol.  266.  B.  P. 

ikupportpd. 
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1793.     snpported.     Therefore,  whether  the  Court  will  or  will  not  take 

'  cogntzahce  of  the  issue  of  the  battle  as  being  an  illegiml  titmc* 

ag^hui     tion,  or  whether  they  will  enter  into  an  examination  oftte 

''"'•^"'*'  whole  merits,  in  neither  case  will  they  lend  their  aid  to  tbe 

plaintiff  to  enforce  his  demand  against  public  policy  and  cod- 

science. 

Plumer  and  Mnrryaliy  contra.  The  contract  here  n  still  ex^ 
cutory ;  for  the  defendant  agreed  not  to  pay  the  stake  over  be- 
fore the  parties  had  met,  and  it  was  finally  decided  who  was  the 
winner.  While  the  contract  is  executory,  it  matters  not  whether 
it  be  void  or  criminal:  the  party  who  has  advanced  money  oo  it 
has  a  right  to  repent  and  withdraw  it  again  ;  and  the  contract 
having  been  partly  executed  makes  no  difference,  if  not  finally 
concluded.  This  distinction  runs  through  all  the  eases,  which 
have  been  cited  on  the  other  side.  Money  paid  by  the  insured 
of  tickets  may  be  recovered  back  again  ;  but  money  paid  for  prize 
by  the  insurer  cannot ;  yet  the  contract  there  is  not  merely  foid, 
fbr  it  is  prohibited  by  act  of  parliament,  and  being  a  species  of 
gambling,  both  parties  are  criminal,  though,  perhaps,  one  more 
so  than  the  other.  So  money  paid  to  procure  a  place  in  the 
Customs,  the  place  not  being  procured,  may  be  recovered 
back  (a)y  because  the  contract  remains  executory.  Again,  in 
Wilkinson  v.  Kitchin  (6),  it  was  expressly  held  that  money  which 
had  been  given  by  the  plaintiff  to  the  defendant  to  be  expended 
in  a  corrupt  and  illegal  purpose  might  be  recovered  back  again. 
And  there  another  case  was  mentioned  by  Sir  B.  Shower^  where 
a  bribe  was  given  to  a  custom-house  officer  for  exempting  good^ 
fVom  the  payment  of  customs,  which  being  discovered  and  the 
goods  seized,  the  party  recovered  the  money  back  again  in  i>« 
debitatus  assumpsit.  With  respect  to  the  case  befi»re  Mr.  Jos- 
tice  Wilson,  it  was  only  a  nisi  prius  determination,  and  there 
too  the  battle  hud  been  fought  and  the  victoiy  determined,  and 
probably  the  money  might  have  been  paid  over. 

Lord  Kbnyo  N,  Ch.  J. — This  action  is  brought,  notagaiost  one 
of  the  parties  laying  the  wager,  but  a  stake-holder ;  and,  there- 
fore, this  is  not  like  the  case  of  a  policy  of  insurance,  where,  die 
risk  having  been  run,  the  party  has  attempted  to  regain  his  mo- 
ney again.  I  cannot  indeed  distinguish  this  case  fron  that  which 
was  tried  before  Mr.  J.  Wilson  ;  for  though  it  was  agreed  on  all 

(o)  F^aaa-y.C^|mMJ^dtedbyA»ttlr,J.inX,«OT«T.ir«lfvite,J9^ 
(*)lW.fi«jfm.89.    VWe Batter, 2V. P.m. 


hawb 
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hands  that  the  battle  in  that  case  was  won  by  one  of  the  com-      1793. 

bataots^  I  think  this  was  in  effect  the  same  thing.  But  that  wa« 

only  a  determination  at  nisi  prius;  and  in  (he  hurry  of  business  g^^^ 
of  that  kind,  the  most  able  judges  are  liable  to  err.  To  that  Tburiawiv 
decision  I  cannot  give  my  assent.  IF  the  defendant  in  this  case 
had  paid  o?er  tlie  money  to  the  winner,  perhaps  he  would  not 
have  been  answerable  in  this  action  :  but  here  the  money  is  still 
iu  bis  hands,  and  therefore  1  think  that  the  plaintiff  may  reco- 
ver it  from  him. 

AsHHURST,  J. — I  am  of  the  same  opinion.  There  is  neither 
equity  or  conscience  on  the  part  of  the  defendant ;  for  if  the  con- 
tract  were  illegal  between  the  parties  to  the  wager,  yet  as  long 
as  the  money  remains  in  his  hands,  he  is  answerable  to  some 
one  for  it :  and  if  the  event,  on  which  the  wager  was  laid,  be  not 
decided,  he  ought  to  restore  one  half  of  the  money  to  each  party. 

BuLLBR,  J.-^eclared  himself  of  the  same  opinion. 

Grosb^  J. — At  the  trial  I  subscribed  to  the  case  determined 
by  Mr.  J.  Wikon :  but  thecases cited  from  Lord  Ratfmond.  and 
BullerU  Nisi  Priusy  being  the  other  way,  I  think  that  the  non- 
suit should  be  set  aside. 

Rule  absolute  (a). 

(a)  Vide  Lacauuade  v.  WMtCt  past.  7  vol.  535.  and  Homson  v.  JUncock^  p9it.  8  toI.  575. 

Bach  against  Owen.  iv^vlidi. 

THIS  was  an  action  of  assumpsit.  The  declaration  stated  that  if^.aadB. 
on  tbe  Ist  of  JMay  1792,  it  was  agreed,  that  the  plaintiff  J^jj^i*'*''' 
should  give  the  defendant  a  colt  in  exchange  for  the  defendant's  hon^  and 
mare,  and  should  pay  the  defendant  two  guineas  to  boot,  on  the  Rumof  mo- 
17th  of  Dfcent&-r  following  ;  that  it  was  further  agreed  that  the  ^lu^dihe 
plaintiff  should  keep  the  colt  until  the  S»th  of  September  follow-  ^Jj^',;^' 
ing;  that  mutual  promises  were  made,  &c. ;  that  the  defend-  taioanar- 
ants  *^  to  make  the  agreement  the  more  firm  and  binding  paid  b.  for  oot 
^^  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain ;"  that  hfs'bonef 
the  plaimiff  kept  the  colt  until  the  29th  of  September/  and  that  wj|^i*y 
the  plaintiff  was  ready  and  willing,  and  offered  to  pay  the  de-  delivery  of, 
fendant  two  gutoeas,  and  requested  him  to  accept  the  same,  but  deliver,  hu 
that  the  defendant  would  not  receive  the  said  money,  and  that  ^TV)!  for 
he  had  not  delivered  the  mare  to  the  plaintiff,  although  often  re-  ^^j^SS^^ 

quested  so  to  do.  Sfc.  ^^^  ▼««» 

.  tbeproperty 

of  the  plalntilTs  bone  in  B.  Bat  in  nich  an  action  A.  muBt  aUege  a  demand  on  B.  for  his  hone  i 
statiDc  that  B,  did  not  deliver,  though  ofUn  r§quetied  m  to  49,  ii  not  lafficient;  and  tuch  a  defec* 
ttve  aUcsation  may  be  taken  advantage  of  on  a  general  demnrrer.    [10  JEmC  SS5.] 

(«)  Vide  Giiii|MlT.  Jmtijfostt  §  toL  ^0.  aad  dOsrl^  t,  Fmmt  WUL  Rt^-  ^^' 

To 
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1793.         To  this  the  defendant  demurred  ;  and  shewed  for  cause,  that 
■  it  did  not  appear  by  the  declaration  that  the  plain  tiff  was  ready 

a£ah^      and  willing,  or  offered,  to  deliver  the  colt  to  the  defeodaotiQ 
Ofixir.     exchange  for  the  mare. 

Burrow^  in  support  of  the  demurrer,  contended  that  where 
the  doing  of  one  thing  by  one  party  is  to  be  the  consiid^ioo 
•  of  another  to  be  performed  by  the  other  party,  the  performance 
f  of  the  one  must  be  averred  before  that  party  can  maintain  an 
action  against  the  other  for  the  non-performance  of  his  part  of 
the  agreement.  Co.  Lit,  51  b,;  Callonel  v.  Briggs^  Salk.  112.; 
T/iorpe  V.  Thorpe,  Salk.  171.;  and  Jones  v.  Barklej/,  Dougi 
684.  {a)  In  this  case  the  plaintiff  should  have  arerred  that 
he  had  delivered,  or  had  offered  to  deliver,  the  colt  to  the 
plaintiff. 

Waltofty  contra,  admitted. the  cases  cited,  but  denied  their  ap- 
plication to  the  present. 

.BiTLLen,  J. — There  is  no  foundation  for  the  objectioa  taken 
by  the  defendant's  counsel :  the  payment  of  the  halfpenny  vested 
the  property  of  the  colt  in  the  defendant,  and,  therefore,  it  was 
unnecessary  for  the  plaintiff  to  shew  that  he  had  tendered  the 
colt  to  the  defendant.  But  there  seems  to  be  another  objection; 
the  plaintiff  has  not  alleged  that  he  made  any  special  request  to 
the  defendant  to  deliver  the  mare. 

Walton. — That  is  a  mere  matter  of  form  ;  and  as  the'defend- 
ant  has  not  assigned  it  as  a  cause  of  demurrer,  he  ought  not  now 
to  be  pef  mitted  to  take  advantage  of  it.  Besides,  a  request  is 
stated  at  the  conclusion;  ^^  that  the  defendant  has  not  delivered 
^^  the  mare  to  the  plaintiff,  although  often  requested  so  to  do'' 

BuLLGR,  J. — The  want  of  a  request  is  a  substantial  defect; 
and  where  it  is  necessary  to  allege  a  special  request,  the  general 
words  though  often  requested  will  not  answer  the  purpose  (i). 
It  will  be  better  to  mend  the  declaration  in  this  particular. 
Accordingly 

Ihe  Court  gave  the  plaintiff  leave  to  amend  as  to  this  point. 

{a\  Octavo  edit. 

{b)  Vide  Lime t.  Kirbif^  Sir  W.  Jones^  56 ;  Ptek4 ▼.  HUAkqUU,  ii.95.vaA  Sab 
V.  'fhvaitcSf  'J  Leon.  1^. 
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ci^:tu^    f^ln.^;.^      /.«^/>-    ^W  ^.'-^.^   r  ..'         £^-/€^ 

-,^^Bateson  against  Gheev  and  Another.  Thursday, 

THE  declaration  stated  that  the  plaintiff  was  possessed  of  The  riijht of 
a  messuage  and  land  in  the  township  of  Worthy^  &c.  by  to  acom- 
reason  whereof  he  ought  to  have  common  of  pasture  upon  the  ^^"^^Qt 
whole  of  a  common  called  the  Upper  Moor  for  all  his  cows  levant^  ^^^  J%J[^ 
and couchant^  &'c.;  and  that  the  defendant  cut  and  carried  away  *"'^*J^*5 
turf,  and  dug  holes  and  clay,  and  carried  away  the  clay,  &c.  loid  may 
There  was  another  count  for  a  similar  trespass  upon  another  pj^^jS^^ 
common ;  to  which  the  general  issue  was  pleaded.    At  the  trial  ^J^^H 
before  the  Lord  Chief  Baron,  at  the  last  York  assizes,  the  plaintiff  »,  without 
proved  his  right  of  common  together  with>  other  inhabitants  of  fidrnt^erb^ 
the  township  ;  and  that  about  25  years  ago  the  defendants,  who  ^^Jj^oew, 
claimed  under  a  lease  from  the  lord  to  dig  clay  on  the  common,  jf  •^/^^J(^ 
began  to  dig  potting  clay  there.  That  the  Upper  Moor  consisted  oroTed  to 
of  about  ten  acres,  the  herbage  of  about  four  acres  of  which  was  arways^cx- 
destroyed  by  the  digging.    That  the  other  common  contained  ff^'J^^^'y 
about  two'acret).    That  the  pits  dug  were  very  large,  and  were  W^f^* 
not  filled' up -again  after  the  clay  was  taken  out.     It  was  also  679.'] 
proved  that  in  1741  there  were  the  marks  of  similar  pits  which  f^^^^  /iw», 
had  before  been  dug  on  the  common,  over  which  the  grass  had  ^^^^  ,^.  jr^  c 
grown  again.     It  was  further  proved  that  the  common,  even    ^^  -^  //'o  ^  - 
if  no  pits  had  been  dug,  was  not  suiScient  for  the  number  of  .      ..    <j    .  ; ,  > 
commoners.     On  the  part  of  the  defendants  it  appeared  that 
clay  had  been  dug  by  the  lord  for  70  years  past,  and  sold  by 
him  during  that  time.     That  from  time  to  time  brick-kilns  had 
been  erected  there ;  and  that  the  pipe-makers  had  by  licence  of 
the  lord  got  clay  and  dressed  it  there,  without  any  hindrance 
or  complaint  made  by  the  commoners  of  any  of  these  acts. 
That  the  lord's  tenants  had  been  assessed  to  the  land-tax  and 
poor  rates  for  above  20  years  past  in  respect  of  the  clay-pits  on 
the  common,  which  they  rented  under  him  ;  and  the  plaintiff's 
own  hand-writing  wars  proved  to  some  of  these  assessments  and 
poor  rates  12  or  13  years  ago.     The  jury  found  a  verdict  for 
the  plaintiff.  j 

Lava  moved  for  a  new  trial  on  the  ground  that  the  verdicft  was  ! 

against  law  and  evidence.    It  appeared  that  the  lord  had  a  right  I 

to  the  enjoyment  of  the  conimon  in  the  fullest  extent,  no  limi- 
tation of  his  right  having  been  attempted  to  be  shewn ;  and  such 
a  claim  on  his  part  might  legally  exist.  But  if  it  were  to  be 
laken  that  the  lord  had  no  right  to  enjoy  the  common  beyond 
-3  '  the 
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1793.     the  extent  in  which  in  point  of  fact  he  bad  exercised  his  right, 

but  had  a  right  to  enjoy  it  to  that  extent,  then  the  verdict  was 

•gaiHtt     against  evidence ;  for  it  was  not  proved  that  the  right  bad  been 
^i^i^  in  fiict  exercised  beyond  the  measure  of  any  former  period. 

Cockell,  Serj  t  and  Ckambre,  shewed  cause  against  the  rule.  The 
question  in  this  case  has  been  set  at  rei^t  by  the  finding  of  the 
jury.  For  although  it  was  contended  on  the  part  of  the  defend- 
ants, that  the  lord  had  a  right  to  use  this  common  as  he  pleased, 
andtbecaseofCJbrAr^mv,  }f^ooifAou«e(a);  was  icited  at  the  trial,  in 

(«)  CLAitKtoff  V.  WeoDSOvriE,  M.  23  O.  3.  J5.  il. 

This  was  an  actloa  of  tretpaas  for  breaknc  aod  cotering  the  pUiotifi  dme,  io 

4,^  Cy<^ ^  CrynMu^taiakUt  Ib  thc  county  of  LoMCMiter.    Pleas,  1st,  Not  gnWty ;  2dly,  A  JuitiScatioB  io 

>>   •  )  r^     ////        ^^^  ^  ^  ancient  tataswge  in  Stalmme  to  take  turbary  for  fuel  in,  upon,  ui 

7  /  thraoghout  Stmlmme  Man  In  Staimime;  and,  S4ly,  AJustificatioo  in  ri^fatof  aa  ae- 

cleat  mownge  and  lands  in  IflodniM,  for  comnoa  of  pasture  in  and  tbrooglioBt  Slal- 

tatas  ilfoM,  lying,  ^c. 

Replication;  That  the  closes  in  which,  &c.  are  pared  of  StaiMbu  JMsm;  Ibst 
SiabiUm  Jfofli  is  lying  wittiin  the  BMOor  of  Stotmtas ;  that  there  are  diven  aadeat 
nMBHi^es,  as  well  as  defendants,  which  from  time  whereof,  i(c  have  had  cooaos 
of  turbary  in  and  upon  the  said  waste  or  common,  (except  such  parts  thereof  ai  hafc 
been  inclosed  and  approved  in  manner  hereinafter  mentioned,  after  such  approvcnnt 
and  IncloBure  of  such  parts  respectiTely,)  to  dig  and  take  turves  ia  and  opoa  theffM 
waste  or  common  (except  as  aforesaid,)  for  their  necessary  fuel,  to  be  bareed  aid 
consumed  in  their  respective  messuages  every  year,  at  all  times  of  the  year  as  oca* 
slon  hath  required :  and  also  common  of  pasture  in  and  upon  and  thTouglioat  the  said 
waile  or  comaon  called  Stelmiae  Jfost,  whereof,  ^c.  (except  the  said  respectire  paits 
ttiereof,  which  have  been  approved  and  inclosed  in  manner  beretnafler  meotioacd, 
after  such  approvement  and  ioclosure  thereof,)  for  all  their  commonable  cattle  lefsat 
and  couehant,  upon  the  said  respective  messuages  and  lands ;  that  within  Ae  ommt 
of  SteMae  with  SUtmall  aforeuid,  there  hath  been  a  custom  that  the  owneis  of  Ike 
said  waste  or  common,  called  Stalmins  Moss,  for  the  time  being,  by  themselves  or  their 
•nperintendants  of  the  said  waste  or  common,  called  the  ilfoss  fieeve,  from  tune  where- 
of, ife,  have  from  time  to  time,  as  occasion  hath  required,  set  out  and  aaslgned,  lad 
bwre  been  used,  ||fc  and  of  right  ought,  ^c  to  the  several  and  re^ective  owacnaa^ 
occupiers  of  such  ancient  messuages  and  lands  upon  their  reasonable  request  in  tkst 
behalf,  certain  reasonable  parts  and  proportions  of  the  said  waste  or  comnoo,  esar 
■aoly  called  Host  Xiate,  to  be  by  them  respectively  held  in  severalty,  cxdasife  if  aU 
othon,  for  digging  and  getting  turres  therein  for  their  necessary  ftiel,  to  be  bvucdaad 
consumed  in  such  their  respective  meisoages  every  year,  and  at  all  times  of  the  year, 
as  to  such  their  respective  messuages  belonging  and  appertaining ;  and  that  the  icspec- 
tive  owaers  and  occupicn  of  such  aacieat  messuages  for  the  time  being,  for  all  tfie  tiv 
whereof,  0fc.  have  dug  and  got,  and  ha^e  been  used  and  accustomed  to  get  aad  dig,aiii 
of  right  ought,  flpc  such  turves  for  their  necessary  fuel,  to  be  bumed  and  consune^  ■ 
inch  their  respective  messuages  as  aforesaid,  in  such  their  several  and  mpcttivs  Bsa 
dales  so  to  them  assigned  and  set  forth  as  aforesaid,  and  in  noothcrpartorpaitsoftke 
said  waste  or  common,  so  long  as  any  turbary  hath  remained  or  shaU  reomiii  in  such  m 
spective  moss  dales  so  assigned  and  set  out  i  and  when  and  so  often  as  the  tarbarj  ^ 
•mdi  BMis  dalea  80  assigacd,  life,  hath  beenorsbaU  be  gotaad  cleared  therefroB  by  Mck 
digging  aad  getting  of  turves  for  the  purposes  aforesaid,  the  owaoaof  the  said  mtfi 
or  common  called  StalmmB  M9ts  for  the  time  being,  for  all  the  time  whereof,  Bfe,  ht^ 
Indoied  and  approved,  ^e.  to  themselves  all  such  moss  dales  or  parts  of  the  aid 
caauMD  or  wiitc  caUed  SloMsf  Jf aii^  Si  bave  beoi  or  ikaU  be  doucd  M  idbnsiii, 
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orier  to  shew  (as  wad  contended)  that  each  a  right  might  exist     1793. 
io  point  of  law,  yet  the  Chief  Baron  in  summing  up  told  the 

jury 


Batesor 

0ffaiuMi 
GiiBETf  and 


commonly  cmlled  the  follow' in^;  f^round  thereof,  and  to  hold  the  same  lO  inclosed  at     Another. 
their  plea-^re  in  severalty  for  ever  afterwards,  freed  and  discharged  from  all  common 
of  turbary  and  pasture  thereon.    It  then  stated  that  J.  and  others  were  seised  of 
the  Mo89<,  and  beinj;  so  seised,  inclosed  and  approved  the  closes  being  mo«  dales 
cleared  in  manner  aforesaid,  and  demised  to  the  plaintiff. 

The  rejoinder  traversed  the  custom  ;  and  issue  was  taken  thereon.  Upon  the  trial 
the  plaintSflT,  in  order  to  prove  that  after  an  allotment  of  moss  had  been  made,  and 
the  moss  cleared  away,  the  following  ground  was  to  be  held  by  the  lord  free  from 
common,  produced  several  counterparts  of  old  leases  from  among  the  muniments  of 
the  lord  of  the  manor,  in  which  the  following  ground  appeared  to  have  been  demised 
by  the  lord  :  but  there  was  no  proof  of  any  enjoyment  under  them.  The  oldest  of 
them  was  dated  in  ^670;  the  latest  read  in  1702;  one  of  them  dated  1750  was  reject- 
cd.  Upon  these,  with  other  evidence,  a  verdict  was  found  for  the  plaintiff,  establish- 
ing the  custom. 

It  was  objected  at  the  trial,  and  now  on  a  inotran  for  a  new  trial,  that  these  leases 
ihould  not  have  been  received,  l>ecau8e  unaccompanied  with  proof  of  enjojrment. — 
It  was  also  contended  that  it  was  a  verdict  against  evidence;  and  the  defendant 
urged  a  decree  on  an  information  by  the  Attorney-Geiieral  of  the  county  palatine  of 
LamcoMter^  in  favour  of  the  tenant's  r\<^ht  of  common  of  turbary  ;  to  which  it  was  an. 
swered  that  the  decree  did  not  apply  to  the  grounds  now  in  dispute,  nor  the  present 
custom  s  it  respected  the  right  of  the  manor. 

Lord  Mansfield,  Ch.  J. —The  decree  was  left  to  the  jury,  not  as  conclusive  evi- 
dence.   It  is  not  applicable  to  this  custom,  but  to  the  lord*s  having  approved  too 
large  a  quantity.    It  is  clear  that  the  leases  might  be  given  in  evidence  ;  they  only 
shew  the  existence  of  a  fact,  that  at  the  time  of  the  dates  of  the  deeds  the  lord  granted 
the  laud  after  the  moss  was  taken  away.    There  can  be  no  objection  to  the  deeds, 
unless  they  be  forged ;  the  lord  had  the  proper  custody  of  the  counterparts,  and  of 
the  originals  after  the  leases  were  expired ;  so  that  they  are  from  the  proper  repo- 
sitory: they  are  so  old  that  nobody  can  speak  to  possession  under  them.    This  case 
differs  from  that  of  Lord  Pamfrei  and  Smiih  (a),  where  Lord  Pomfiei  offered  a  lease  by 
himself  or  his  predecessor,  containing  the  premises  in  dispute,  described  as  lying  within 
the  limits  of  Lord  Pomfrefs  estate,  the  question  being  on  the  boundaries.  On  the  gene- 
ral point  the  defendant's  witnesses  gave  strong  evidence  for  the  plaintiff.  There  remains 
but  one  objection ;  the  Jfott  Data  being  assignable  at  request :  this  happened  but  in  ont 
or  two  instances.    It  strikes  me  that  where  a  rent  was  reserved,  there  was  a  mixture  of 
moss  and  following  ground,  and  that  it  was  paid  for  the  latter.  The  Judge  was  satisfied 
with  the  evidence.  The  rest  of  theCourt  agreeing,  the  rule  for  a  new  trial  was  discharged. 
Lee,  Chambrty  and  Wood^  for  the  plaintiff. 
XVaUaUy  Davenport^  and  Topping,  for  the  defendant. 
Several  objections  were  afterwards  taken  in  arrest  of  judgment. 
First,  That  the  premises  alleged  to  be  entitled  to  the  right  of  common  were  not  de- 
scribed as  within  the  manor,  and  should  therefore  be  intended  to  be  without  it;  and 
that  a  custom  laid  within  a  manor,  and  extending  to  tenements  without,  was  bad. 
^ly.  That  the  custom  was  unreasonable,  because  in  destruction  of  the  right  claimed, 
and  repugnant  to  it.    Sdly,  That  it  was  too  indefinite ;  alleging  that  the  lord  should 
set  ont  a  reoimuibU  part,  without  saying  what  part.    4thly ,  That  the  custom  was  not 
alleged  to  extend  to  all  the  premises  which  have  a  right  of  common,  that  is  to  say,  in 
the  manor;  and  stat.  SO  H,  3,  c,  4.    2  Inst.  85.    1  Ro.  AW.  565.    Pmim.  211.    8  Str, 
1224.  &  1  WiU,  25a  were  cited. 

In  answer  to  the  first  objection  it  was  said,  1st,  .\  costom  always  resides  in  the 
place  where  it  is  to  be  enjoyed,  but  the  person  entitled  to  the  eiyoyment  is  not 
obliged  so  to  do.    By  prescription  tenants  in  one  manor  may  have  rights  in  another, 
(a)  Vide  Br*.  Pari  Car.  440. 
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1793.    jury  (hat  the  lord  had  a  right  to  dig  in  the  common,  leaTini* 
sufficient  herbage  for  the  commonei-s ;  and  therefore  if  they 


ogainMi      ^cre  or  opinion  that  sufficient  herbage  had  not  been  left,  and  the 

Grbbn  ami  i.-j 

Another.  *«"> 


2dly,  It  is  only  a  qualification  of  the  right;  for  the  ri«:ht  of  turbary  extend?  f»ver  tbf 
whole  waste:  a  part  of  which  is  assij^ned  in  severalty  for  a  turbary.  A  custom  may 
be  repilated  by  another  custom ;  or  a  custom  may  put  an  end  to  a  rifcht.  3d1y,  Rfa- 
Fonablenets  may  be  tried  by  a  jur>',  if  the  part  assigned  do  not  appear  to  the  conw 
inonerB  sufficient.  The  a11e|ration  contain^  sufficient  certainty.  In  the  case  of  e^o- 
Ters  it  is  always  laid  as  here:  so  copyhold  fines  are  to  be  reasonable,  thon^h  thcTahc 
of  tiie  lands  is  uncertain.  4thly,  The  Court  will  not  presume  that  then*  are  anj  an- 
cient messuaii^es,  to  which  the  cu«tom  does  not  appfy,  as  none  such  appear.  And  (he 
plaintiff's  counsel  cited  these  cases;  15  Ed.  4.  29  a  5  4  Bep,  32. « ;  3  Lev.  160.  2  JViL 
269 ;  2  BL  Rep.  718 ;  Dougl.  201 ;  and  Tho,  EnL  327.  410. 

Ijord  MAVsriELD,  Ch.  J.  (after  stating;  the  case)  said—This  ca'se  is  verj'  clrar  wh«j 
once  understood.  The  first  and  principal  objection,  which  ari!<«  on  the  pleadiiiu«  i«, 
that  the  aistom  is  alleged  to  be  within  the  manor,  though  the  ancient  mesioiaires^  to 
which  the  right  belongs,  are  not  so  alleged.  The  plea  says  they  lie  in  Stafmhf ;  thf 
defendants  insist  th<it  this  means  in  a  viU  ;  and  the  replication  does  not  confine  it  to 
tho  manor,  saying  Stalmhe  only.  The  objection  is,  that  it  is  a  void  custom,  hccao*^ 
it  is  to  regulate  this  right  which  mny  belong  to  peRons  out  of  the  manor,  brcaos^ 
many  persons  may  live  in  Stalmine  out  of  the  manor.  When  the  motion  wa<  first 
made,  it  embarrassed  roe  a  little :  but  there  will  appear  no  colour  for  it,  if  we  con- 
.  sider  the  difference  between  a  aistom  and  a  prescription.  Where  an  indiTidnal  kai 
enjoyed  a  right  time  out  of  mind,  without  being  able  to  trace  the  origin  or  foundatioo 
of  his  right,  a  grant  is  presumed ;  and  therefore,  if  the  occupier  of  a  certain  mesoa^ 
has  enjoyed  it,  he  mnst  claim  it  by  prescription:  but  when  the  claim  depends  on  a 
gonrral  rule  of  property  within  certain  limiis,  it  is  alleged  as  a  custom,  or  tex  ioci. 
All  local  or  real  property  must  be  governed  by  such  law :  it  has  no  relation  to  persons 
out  of  the  limits.  Property  in  England^  Ireland^  Jeneif^  &c.  muit  be  enjoyed  ac- 
cording to  the  laws  of  each.  So  this  moss,  though  granted  to  persons  out  of  the  niacor« 
must  be  enjoyed  subject  to  the  laws  of  the  manor.  Where  land  is  devisable  accordiof; 
to  the  custom  in  a  borough,  it  is  «o,  though  the  person  holding  it  lives  out  of  the  bo- 
rough, as  in  the  case  of  gavelkind.  The  next  objection  is,  that  the  qualification  alle^ 
in  the  replication  is  repugnant  to  the  right ;  for  (hat  both  the  commons  of  pasture  and 
turbary  may  be  destroyed  by  it.  There  is  no  foundation  for  the  objection,  when  it  fe 
understood  what  the  repugnancy  is  that  destroys  a  custom,  namely,  such  a  one  as 
shews  that  it  did  never  exist,  as  in  the  case  in  Ho.  jihr.  It  is  a  contradiction  in  ten»; 
being  that  which  prevents  a  man  taking  any  benefit  of  his  right.  As  if  a  man  say,  1 
can  shut  it  up  when  I  will :  that  is  saying,  you  have  no  right.  But  this  is  a  qualification 
of  the  right;  suppose  it  introduced  at  the  same  time  with  the  grant,  the  grantor 
might  qualify  it  in  any  way.  It  is  not  an  unreasonable  matter  of  agreement  or  grant ; 
therefore  there  is  nothing  unreasonable  or  repugnant  in  tliis.  The  other  objedioRS 
are  not  so  considerable.  As  to  the  point  of  unreasonableness,  the  law  controls  any 
arbitrary  conduct  of  the  lord  ;  here  it  \a  fuel  to  be  used  in  the  messuage.  The  grant  is 
advantageous  both  to  lord  and  tenant.  The  vicinity  of,  and  exclusive  right  in  an  al- 
lotment, are  great  advantages.  Tt  is  far  better  for  the  tenant  to  have  a  piece  of  nos 
near  his  house  in  severalty,  than  to  have  to  go  all  over  the  common  for  it. 

BrLLEn,  JiT-Tbe  objection  ariseson  the  words  of  the  plea  **  an  ancient  messuage.* 
The  replication  says,  *^  divers  ancient  messuages  as  well  as  defendant's,**  ^<^ 
out  stating  that  the  defendant's  is  an  ancient  one;  and  if  it  be  not  ao,  the  defendant 
has  no  right.  But  I  think  that  on  the  record  the  Court  are  bound  to  say  the  nts- 
suagcs  are  ancient.  No  estate  but  an  ancient  one  can  be  entitled  by  custpm ;  and  none 
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]ord  bad  been  g;iiilty  of  an  excess,  be  could  not  justify^  what  bad     1793. 
been  done,  and  tbe  defendants  wbo  acted  under  bis  authority 


were  responsible  in  this  action  ;  and  upon  this  charge  the  jury  agoM 
found  that  the  defendants  bad  been  guilty  of  an  excess.  As  on  ^J^JJI^ 
tbe  one  hand  it  is  not  denied  that  such  a  right  as  this  to  dig  upon 
tbe  waste  for  the  purpose  of  taking  clay  may  exist  in  the  lord, 
Ro  on  the  other  hand  it  cannot  be  contended  that  he  may  exercise 
tbis  right  to  such  an  extent  as  totally  to  destroy  the  common  it* 
self.  Rights  which  are  repugnant  to  each  other  cannot  exist  2 
and  if  the  commoners  have  a  right  to  the  herbage  of  the  com- 
mon, which  is  not  disputed,  the  lord  cannot  have  a  right  to  do 
that  which  tends  to  deprive  them  of  it  altogether.  Now  there 
cannot  be  stronger  evidence  of  excess  than  was  given  in  this 
case,  where  upon  so  small  a  common  about  four  acres  biive  been 
destroyed  within  a  few  years  past.  It  appears  too,  that  this  right 
has  been  more  destructively  exercised  of  late  than  formerly,  be- 
cause tbe  iioles  have  not  been  filled  up  again,  so  that  the  herb- 
age can  never  be  restored  to  its  former  state.  . 

Jmw^  contra^  was  stopped  by  the  Court. 

Lord  Ken  YONjCh.  J. — The  only  question  is, Whether  the  evi- 
dence supports  the  verdict  for  the  plaintifTs  ?  and  I  am  clearly  of 
opinion  that  it  does  not.  It  appears,  it  is  true,4hat  a  few  acres  of 
the  common  have  been  rendered  unproductive  to  the  common- 
ers: but  the  right  of  digging  for  clay  in  the  common  is  incon- 
testably  proved  to  have  existed  at  all  times  in  the  lord  :  and  no 
witness  has  stated  in  what  respect  this  right  has  been  more 
exercised  of  late  years  than  it  was  formerly.  That  such  a  right 
as  the  lord  has  here  exercised  may  exist  in  point  of  law  cannot 
be  doubted.  For  if  the  lord  has  always  dug  in  this  common 
and  taken  what  clay  he  pleased  without  interruption  or  com- 
plaint^and  nothing  appears  to  shew  that  his  right  was  limited 
taany  particular  extent,)  there  is  no  pretence  for  subjecting 
him  or  those  who  claim  under  him  to  such  an  action  as  the 
present,  although  the  commoners  have  been  abridged  of  their 
enjoyment  of  some  part  of  the  common.     If,  indeed,  it  had  ap- 

l>at  an  ancient  mespiiaj^e  ran  have  tnrbary.  Tlie  context  is,  "  diveri  ancient  mef- 
**  via|;es  batidn  rlefendanfs,"  that  is  to  say,  b<»8ides  defendant**!  ancient  messuage. 
If  the  aixnment  ^o  further,  there  is  still  le!«s  in  it.  }io  fi^i  is  stated  but  in  the  de- 
fendant's and  th«  other  messuages,  wherefore  the  Court  will  not  intend  that  there  is 
any  e»tate  with  right  of  turbary  that  may  not  have  a  moss  dale  on  requisition.  We 
nred  not  consider  whether  enough  is  left  for  those  who  have  not  required  an  assign- 
ment: the  lord  is  to  allot  what  is  reasonable;  and  it  is  not  aUeged  that  sufficient 
was  not  left  (a).  Per  Curiam^  Aole4liscbaf|;ed. 

(a)  Sat,  U  Feb.  1786.    Thlsjodgimfut  mi.-*  affirmed  in  the  Exchequer  Chamber. 

peared 
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1793.     peared  that  tb«  lord  bad  only  a  right  to  dig  clay  for  bis  own  a», 

-—■^ or  had  any  other  limited  right  of  that  kind,  then  indeed  hisdif- 

Mgakui  ging  for  the  purpose  of  sale  would  have  been  an  excesfs  fer  whidi 
^^][^i^,'  he  would  have  been  answerable:  butall  the  evidence  tends  lo€$ta- 
blish  a  general  right;  and,  therefore,  there  ought  to  be  a  new  trial 
AsHHURsT^J. — I  entirely  agree  with  the  opiuion  gifenbj 
my  Lord.  The  extent  of  the  lord's  right  is  a  matter  to  be  col- 
lected from  the  evidence ;  and  here  it  appears,  that  he  haj«  al- 
ways exercised  the  right  of  digging  in  the  common  as  raocb  as 
he  pleased  without  any  control  or  objection. 

BuLLER,  J. — This  case  does  not  fall  within  the  statute  of 
Merton  (a),  but  depends  altogether  on  immemorial  custom  as  to 
'  the  extent  of  the  several  rights  claimed  by  the  lord  ami  the 
commoners.  Where  there  are  two  distinct  rights,  claimed  bjr 
different  parties,  which  encroach  on  each  other  in  the  enjoj* 
ment  of  them,  the  question  is,  Which  of  the  two  rights  is  fKLh' 
servient  to  the  other  ?  1 1  may  be  either  the  lord's  right  whicb  b 
subservient  to  the  commoners,  or  the  commoners'  which  is  rab- 
servient  to  the  lord's.  In  general,  one  would  say,  that  tbe 
lord's  is  the  superior  right,  because  the  property  of  the  soil  is  in 
him  :  but  if  the  custom,  established  by  evidence  shew,  that  it  is 
subservient  to  the  commoners,  then  he  cannot  uee  the  couioioq 
beyond  that  extent ;  otherwise  he  subjects  himself  to  an  actioo 
for  the  excess.  But  here  the  evidence  shews,  that  the  comroon* 
ers'  right  to  the  enjoyment  of  tbe  common  has  always  been 
*  subservient  to  the  lord's,  for  he  has  always  dug  the  common, 

when,  where,  and  in  what  manner  he  pleased ;  though  far  a  great 
number  of  years  past  it  is  proved  that  there  was  not  a  sufr 
ciency  of  common  as  claimed  by  the  tenants.  There  are  the 
marks  of  old  pits  dug  there,  which  are  now  covered  agaio  with 
herbage ;  and  it  appears  that  for  70  years  past,  he  has  from  time 
to  time  dug  clay  for  the  purpose  of  sale^  and  licensed  other  per- 
sons to  do  the  same.  There  is  no  evidence  to  contradict  this; 
and,  therefore,  there  is  no  foundation  for  the  verdict  .which  has 
been  given. 

Grose,  J. — ^One  of  the  circumstances  alluded  to  is  verystron; 
in  support  of  the  right  exercised  by  the  lord ;  for  although  ill' 
proved,  that  there  is  not,  nor,  for  aught  appears,  ever  has  been, 
common  sufficient  for  all  the  commoners,  even  if  no  part  of  tbe 
soil  had  ever  been  subverted,  yet  it  appears  that  for  many  yean 
past  the  lord  has  constantly  dug  for  clay  to  the  destructioa 
of  the  herbage,  without  any  dispute  on  the  part  of  the  oom- 

(a)  20  Htn.  3.  c  4. 

1    \  moners. 
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moners.   That  sheurs  that  the  commoners  always  understood  that      1793. 

their  right  was  sabservient  to  the  enjoyment  of  the  common  by     ^ 

the  lord.  Rule  absolute  (a).      ag^M 

•  Green  an4 

(a)  Foulard  ».  Hemwptt  and  Olhers.    Sittinj^s  after  Easier,  1^  Cw.  3.  C.  B.  AAOtbcrr 

Case  by  a  commoner  aj^ainst  a  stranger  for  dij^gio^  up  the  soil  and  erecting  pevcra!  ^         . 
build iDjTS,  whereby  the  iilaintiff  could  not  enjoy  his  common  in  so  ample  a  manner,  &c.//^/^  >j<^7 
The  defence  was,  a  i^rant  of  (he  soil  to  (he  defendant  by  the  lord,  with  the  contient  of 
the  homai^e,  in  fee  at  the  will  of  the  lord,  according  to  (he  custom,  rent,  and  ^ne.  '^ ' 

fra/£aee,for  the  defendants  at  the  (rial  insisted,  that  in  a  copyhold  manor  every  thing 
depends  on  custom  $  that  it  had  been  in  (his  manor  a  custom  for  a  great  number  of 
vears  for  the  lord,  with  the  con^nt  of  the  homage,  to  make  such  grantj>  for  building 
houses;  that  the  lord  having  from  time  (o  time  done  these  acts,  the  act:>  were  evi« 
drnce  to  a  jury,  that  at  the  time  he  granted  bis  licence  to  the  commonen  to  depasture 
on  the  waftte^  be  re^rved  tiie  right  to  make  such  grants.  It  was  proved  that  on  the 
^ih  of  jlfa^,  the  defendant  applied  at  a  court  fur  a  grant,  in  order  (o  ery^ct  a  hoube; 
that  (he  homage  surveyed  the  spot,  and  reported  that  it  would  be  no  detriment  to  the 
lord;  and  they  gave  tlieir  consent  on  the  6th  of  July  1775.  Then  the  admission  waa 
proved  ;  after  reciting  what  passed  on  the  S9th  of  May,  the  lord  granted,  &c.  (tha 
homage  consenting.)  Evidence  was  al^  given  of  the  cxerrlse  of  these  rights  fronj 
)o99io  the  trio],  (in  some  years  (en  instances;)  none  of  the  rolls  were  more  than 
30  years  older.  Evidence  was  likewise  given  that  the  ground  in  quesliiMi  was  Vut 
of  little  use,  being  covered  with  furze  boshes. 

C.  J.  D<  Grey, — llie  plHintiff  roust  prove  himself  to  be  in  possession  of  a  right  of 
oinimon ;  and  that  this  right  has  been  prejudiced;  any  pirjudice  in  the  minutest 
degree  h  snfficicnL  Thcdefendants  justify  under  the  usage.  J  will  not  call  it  a  custom, 
because  1  look  on  it  as  a  reserved  right  of  (be  lord.'  There  ^re  two  considerations; 
H  If  this  Ui«ge  be  true  ?  Sdly,  If  tnie.  Whether  legal  ?  -  As  to  the  first;  the  defend- 
ants have  proved  by  the  emirt  rolls  (hat  it  has  been  the  usage  ever  .since  J&99.  An  to 
tiie  ^,  It  is  a  matter  of  law;  a  question  of  novelty  and  importance.  The  reason  of 
sach  a  reservation  by  the  lord,  might  l>e  its  vicinity  to  London*  The  jury,  (a  special 
one,)  thought  the  land  wa>  of  no  value,  and  consequently  that  the  plaintilf  was  not 
damaged  ;  and  they  found  a  verdict  for  the  defendantti.>-The  idea  uf  the  reserved 
fight  was  thrawn  out  by  llie  Chief  Jubtice  at  the  begiuoing  of  the  trial. 


M 


Ex  parte  Dry  DOS.  Thinday, 

AJIR  YA  TT  moved,  on  a  former  day,  for  a  hiibeaa  corpus  _. 

to  bedirected  to  Captain  ifiot/y  commander  of  his  Majesty's  ^7  ^.s» 
ship  the  Rose^  commanding  him  to  bring  up  the  body  of  thede-  which'ai-* 
fendant  who  had  been  impressed  on  board  acoliier,  on  the  ground  m^tJ^Jf^* 
that  by  the  stat.  ()  &  7  JV.  3.  c.  18.  s^  Ip,  (a)  the  master  of  every  '^«^^y  •!>»? 

^  ''    engaged  in 

the  coal  trade,  two  seamen  free  fTom  impressing,  is  still  in  force  (])t  and  if  the  master  n^inata 
those  scamco  before  the  ship  sails,  and  they  be  atterwardB  impn^ed,  this  Court  will  grant  a  habeai 
frpui  to  the  officer  inipresstng  them,  to  bring  them  up  thi|t  they  may  be  discharged. 

(a)  Which  **  for  the  encouraging  of  all  sqch  ships  at  shall  be  employed  in  bringing/.^  ^. .  i 
**  coals  for  supplying  the  city  of  London,  2fc.  at  more  reaaons^ble  rates  than  during  this 
"  ifar  they  have-hitherto  been,**  enacts,  **  that  there  shall  be  allowed  yearly,  front 
'« tbe  15th  of  April  to  the  lit  of  January,  free  from  impmsing,  to  every  master  of 
*^  any  ship  employed  in  the  coal  trade,  two  able  seamen,  (such  as  the  master  shall  no- 
*'  minate,)  for  every  s|iip  under  100  (on«,  and  one  for  every  50  tons,  for  every  ship  of     - 

(I)  Std  v'ule  €s parti  GallUe, post  7  vol.  673.  c<m<ra. 
VouV.  21i  "lOQ 
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ship  employed  in  the  coal  trade  is  entitled  to  have  twaof  kb 

Bx'parit  *®^"™®n  protected  from  being  impressed  ;  and  he  produced  an 
P«T9oiv.  aflSdavit,  made  by  the  master,  which  stated  that  the  carpenter, 
and  Drjfdon  the  mate  of  the  ship,  were  the  two  persons  whom  be 
had  nominated  under  the  statute ;  that  the  names  of  these  two 
persons  had  been  verified  before  the  Lord  Mayor  otLondotij  vbo 
bad  certified  their  names ;  and  that  this  certificate  was  oo  board 
the  collier  at  the  time  when  Drt/don  was  impressed.  Hestatcd 
that  this  mode  of  nominating  the  men  intended  to  be  protected, 
had  been  adopted  for  the  last  SO  years:  and  he  observed  that  tbe 
nomination  of  the  seamen  ^^  according  to  the  measurement  which 
^^  such  ship  or  vessel  shall  appear  to  be  of,  by  a  certificate  which 
^^  shall  be  produced  from  the  custom-house  of  what  number  of 
^^  tons  such  a  ship  hath  paid  for  by  an  act  for  laying  a  duty  on 
^^  tonnage  of  shipping,"  only  applied  to  those  cases  where  the 
roaster  claimed  a  greater  number  of  seamen  than  two,  according 
to  the  burthen  of  the  ship ;  for  that  by  the  former  words  of  tbe 
same  section  he  was  entitled  to  nominate  two  for  every  ship, of 
whatever  burden  she  might  be. 

Broderick  now  shewed  cause  against  the  rule. — ^The8tat6&' 
W*  9.  c.  18.,  on  which  this  application  was  made,  was  merely  a 
temporary,  and  not  a  permanent,  act  I  n  the  first  place,  tbe  title 
of  the  act  is  for  ^^  granting  certain  duties  upon  glass,  &c  and 
"  coals^br  carrying  on  the  war  against  France."  The  duty  ioj- 
posed  on  coals  was  only  (by  sect.  14.)  tocontinue  for  five  year^ 
Then  the  preamble  of  the  section,  on  which  the  question  arises 
is  ^^  for  the  encouragement  of  such  ships  as  shall  be  employed  in 
"  bringing  coals  for  supplying  the  city  of  London^  &c.  at  more 
^*  reasonable  rates  than  during  this  war  they,  have  hitherto  beeo. 
The  remedy,  therefore,  which  the  Legislature  had  in  contempla- 
tion, was  to  allow  a  benefit  to  the  masters  of  colliers  during  the 
war.  And  in  the  next  clause  the  duty  on  the  exportation  of  coals 
is  lessened  during  the  continuance  of  the  act,  which  shews  that  the 
whole  act  was  intended  to  be  in  force  only  during  the  war;  and 
that  clause  has  since  been  revived  by  subsequent  statutes.  An* 
other  argument  also  arises  from  the  19th  section  ;  for  itallo*^ 
two  men  for  every  ship,  and  an  additional  one  for  everyMtofl? 
above  100,  "  according  to  the  measurement  which  sacb  ship 

**  100  toM  and  ttpwards  burden,  according  to  the  ineasuremeot  wbicli  iock  ihip  *^ 
**  appear  to  be  of,  by  a  certificate  which  shall  be  prodoced  from  the  easlMi-ho«e« 
«*  whia  napber  of  ioiu  inch  a  thtp  hath  paid  for  by  an  act  for  laying  a  daty  on  Imb^ 
**  of  sb'rpping;**  and  then  inflicts  a  penalty  of  10/.  on  any  oflicer  who  ibaH  a^f^ 
the  men  so  aUowed,  and  rcndcn  such  officer  iacapiible  of  fervioc  in  fotare.   ^  ,  .. 

3  i«iliau 
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'^  shall  appear  to  be  of  by  a  certificate  which  shall  be  produced      1793. 

"  from  the  custoni-house  of  what  number  of  tons  such  a  ship  ' 

"  hath  paid,  by  an  act  («),  for  laying  a  duty  on  tonnage  of  ship-  j)^^^'^* 
"  ping."  Now  it  cannot  be  contended  that  there  is  any  difler- 
ence  between  the  protections  allowed  for  small  ships,  and  those 
exceeding  100  tons,  as  far  as  respects  the  continuation  of  the 
act:  but  the  protection  for  a  greater  number  than  two  is  abso? 
lutely  gone,  the  statute  which  regulated  the  mode  of  a^^certain- 
jng  the  measurement  according  to  the  tonnage  being  expired; 
from  whence  it  may  fairly  be  inferred  that  the  Legislature  also 
intended  that  the  protection  in  both  the  c^sea  should  be  teni- 
porary,  only  during  the  war. 

Lord  Kewyon,  Ch.  J.^— Upon  the  whole  lam  inclined  to  think 
that  this  man  is  entitled  to  be  discharged.  I  should  have  con*? 
sideraUe  difliculty,  if  the  question  depended  on  the  words  of  the 
6  &  7  jr.  3.  c.  18.  alone.  But  the  stat.  11  &  12  FT.  3.  c.  13. 
5. 8.  treats  part  of  the  6  &  7  ?F.  3.  c.  18.  as  a  subsisting  act,—: 
After  reciting  that  part  of  the  6  &  7  JF.  3.  which  relates  to  the 
duty  upon  the  exportation  of  coals,  it  proceeds  to  recite  ^^  wVi<^h 
"  part  of  the  said  act  will  determine  on,  &c.  if  timely  c^re  be 
"  not  taken  for  continuing  the  same,  &c.;"  intimating  that  the 
rest  of  the  act  was  still  in  force.  Then  came  the  2  &;  3  Ann. 
c.  6.  (6),  which  supposes  that  some  of  the  seamen  in  colliers  were 
protected,  and  allows  an  additional  number  in  proportion  to  the 
burden  of  the  ship  ;  for  it  allowed  ^^  during  that  war,  free  fron^ 
"  impressing,  to  every  master  of  any  ship  employed  in  the  coal 
"  trade  beside  the  master j  master'' s  mate^  and  carpenter^  one  able 
"  seaman  for  every  100  tons,  &c."  Therefore,  though  the  words 
of  the  6  &  7  W.  3.  c.  18.  are  doubtful,  yet  taking  the  three  acttj 
together  it  seegis  to  roe  that  this  man  should  be  discharged. 

Grose,  J. — The  stat.  2  &  3  Ann.  takes  it  for  granted  that 
the  master,  master's  mate,  and  carpenter,  are  protected  by  somd 
former  act,  and  then  it  gives  an  additional  allowance. 

Rule  absolute  (c), 

(«)  bW.if  M.  e.  90. '  {b)  Which  i^  now  eicpired. 

(e)  QoM,  fbnaer  d^  Baldmin  mo^d  for  a  BimiUr  writ,  to  be  directed  to  the  cap*, 
tain  of  the  Twpnckon*  to  hring  ap  one  Jtkintonf  bat  not  faavinj;  anj*  aiBdavit  that 
JMngomhud  beeo  nominated  in  the  manner  iwom  to  in  the  aboye  case  before  he  wa^ 
impmied,  bat  merely  that  be  was  nominated  and  claimed  by  the  master,  the  Court 
Teriacd.tlie  rale 4  expranin;  some  doobt  whether  the  stat.  6  6f  7  FT.  S.  was  still  in 
force;  and  sayinf;  that  at  all  erehts  that  man  was  not  entitled  to  be  discharf^,  tha 
master  not  havinf  complied  with  the  requisitions  of  the  statute.  The>'  also  obserred 
that  it  would  open  a  door  to  fmnd  to  permit  the  master  to  nominate  the  sailor  after 
bf  w^s  impressed  $  since  by  that  mean  the  master  might  d^m  the  protection  for 

2Ei  '  ^^rf 
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EsTwiCK  against  Caillaud. 


if^r^o    T'O  trespass  for  breaking  and  entering  the  plaintiflTs  close, 
h%s\ji^  te- '    X.    and  taking  his  goods,  the  defendant  justified  under  a  fm 
ton, conirey  facios issued  at  the  suit  of  Townsend against  Lord  Abingdon^  and 
l2!^riii!S^  directed  to  the  defendant  as  Slieriff of  Oxfordshire.  The  plaintiff 
Th"  ^^    claimed  under  a  deed,  dated  19th  JMaj/  1784,  between  Lord 
and  per-       Abingdoti  of  the  first  part,  Barbara  Harcey  of  the  second  part, 
prrty  to^     and  the  plaintifi'of  the  third  part ;  by  which  (after  reciting  that 
lISM)^?er  Lor^J  Abingdon  was  indebted  to  JB.  ^^rrfy  in  «194/.  6f.,  which 
deducting     ^ag  secured  by  a  bond  and  a  judgment  entered  up  in  Michaelmas 
pences  re-    term  178^,  and  that  he  was  also  indebted  to  certain  other  per- 
tn^)°out  ^  sons  enumerated  in  a  schedule  thereto  annexed^  Lord^iiir^^/ox 
Jnd"**rofite*  (^^^  ^^^  tenant  for  life,  but  not  so  stated  in  the  deed,)  granted 
to  pay  half  and  demised,  for  99  years,  if  Lord  Abingdon  should  so  long  lire, 
to'the'^ST  and  iJ.  Ilarrey  confirmed,  the  mansion-house  at  Rycot^  park,  and 
^n^me/     pleasure  grounds,  together  with  the  deer  and  the  cattle,  and  the 
"w^'earton"    ^^^^  stock,  &c.  to  the  plaintiff  in  trust,  to  receive  the  rents  and 
rer>ain  ere-  profits,  and  with  the  money,  first,  to  pay  the  expences  of  the 
edrnaSie-  trust;  secondly,  to  pay  from  time  to  time  Lord  Abingdon  one 
out^aay'ln-   nioiety  of  the  entire  surplus  for  his  own  use  and  benefit;  and, 
tentioii  of     thirdly,  to  pay  the  other  moiety  to  B.Harvey,  and  the  other cre- 
]v  deiaviag  ditors  mentioned  in  the  schedule.  Tlie  plaintiff  took  possession  ot 
tore^not  ^'     the  whole,  and  received  the  rents  and  profits,  with  which  he  paid 
?b«chHuie  ^^^^  Abingdon  one  moiety,  &c.  and  Miss  Harvey*  %  debt  and  some 
inobtaining  of  the  Other  Scheduled  creditors.  Five  years  after  this  deed  was 
inaodstiie    executed,  the  plaintiff  re-demised  the  mansion-house  to  Lord 
in  law.^       Abingdon  at  an  annual  rent.     Lord  Abingdon  sometimes  made 
^£%iV\    P^^s^"*^  of  some  of  the  deer;  and  when  any  of  the  horses  (com- 
prised in  the  deed,)  were  sold  by  auction,  or  were  to  run  at  Nr^' 
mar  let  J  they  were  entered  as  the  properl  y  of  hordAbingdony^hiA 
(it  was  proved)  was  done  in  order  to  give  them  a  name,  and  was 
with  the  plaintiff's  consent,  who  received  the  produce  of  those 
that  were  sold,  and  a  certain  sum  for  those  whfch  were  entered  at 
Newmarlet.  Lord  Abingdon's  name  also  remained  on  someof  the 

rvrry  sailor  in  hi*  ship,  hy  iiaying  that  each,  as  he  was  imprcsMd,  was  one  wbMibc 
had  nominated  under  the  statate ;  and  that  as  the  officers  enga^d  in  the  i«pi«tf<i(? 
service,  were  liable  to  very  heavy  penalties  for  impmsinf  those  senmcii  wh»  wft 
pratected  under  the  act,  the  nomination  ought  not  to  b^  made  after  the  sailors  v<ff 
impressed  $  but  Baldwin  having  since  obtained  an  affidavit,  stating  that  the  oMier 
had  nominated  Mkinton  to  the  Mayor  of  SkUld*  before  the  ship  ihiled  ttw^SUdbx 
and  had  procured  the  Mayor's  certificate,  which  was  on  board  the  collier  whf«  J^ 
himon  was  impressed,  the  Court  also  granted  this  rule. 

carts, 
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carte,  bat  they  were  never  used  after  the  execution  of  the  deed.     1793. 

Townsend^s  demand  arose  from  his  father's  having:  built  a  house    ^ 

for  Lord  Abingdon  aboiK  the  year  1770 ;  and  it  did  not  appear     ngawtt    . 

that  he  ever  demanded  this  debt  in  his  lifetime  from  Lord  Abin$r*  Cailiaod. 

don:  some  time  betbre  the  def»d  was  executed  Lord  Abifls^don 

oflfered  Townsend  (the  executor  to  his  father)  the  materials  of 

another  house  by  way  of  f^alisfyingthis  debt,  and  a  treaty  for  this  | 

purpose  subsisted  some  time,  but  was  at  length  T>roken  off.  But  I 

it  did  not  appear  that  Townsend  ever  threatened  to  sue  Lord  j 

Abingdon  for  this  debt  before  the  deed  in  question  was  executed ; 

nor  did  it  appear  that  Miss  Harvey^  or  the  other  scheduled  ere-  I 

ditors,  knew  oXTowmend^^ debt  before.    At  the  trial,  at  the  last 

Ojr/brtf  attsizes,  Grose^J.  left  it  to  the  jury  to  consider,  1st,  Whe** 

fher  the  deed  were  made  for  the  purpose  of  securing  the  rents 

and  profits,  and  the  goods,  &c.  for  the  benefit  of  Lord  Abingdon^ 

and  to  deceive  his  creditors  ?  2dly,  Whether  this  were  a  fraudu*  ! 

lent  transaction  between  Lord  Abingdon^  Miss  Harrej/^  and  the  ' 

scheduled  creditors,  with  intent  to  defraud  Or  delay  the  other 

creditors  of  Lord  yf6/i?gf</on  in  general,  or  7Wn^e;7/f  in  partk:ular? 

or,  Whether  it  were  a  fair  trani^action  between   them,  without 

meaning  to  defraud  those  other  creditors.     The  jury  found  a 

verdict  for  the  plaintiff,  and  gave  him  650/.  damages. 

Lej/cester  moved,  on  a  former  day,  either  that  the  verdict  for 
the  plaintiff  should  be  set  aside,  and  a  verdict  entered  for  the 
defendant,  on  the  ground  that  the  deed  was  void  in  itself  by  the 
Stat.  13  Eliz.  r.  5. :  or  that  a  new  trial  should  be  granted  on  ac« 
countof  the  mis-direction  of  the  judge,  for  that  it  should  have 
been  left  for  the  consideration  of  the  jury ;  not.  Whether  it  wero 
a  fraudulent  contrivance  between  Lord  Abingdon^  Miss  Harxet/^ 
and  the  scheduled  creditors?  but.  Whether  it  were  fraudulent  on 
the  part  of  Lord  Abingdon^  with  respect  to  his  other  creditors? 

Plumety  Milles^  and  King^  were  now  to  have  shewn  cause 
against  this  rule,  but  the  Court  called  on  the  other  side  to 
begin. 

Erskinc^Leycester^  Lai?f,  and  Williams^m  support  of  the  rule. 
First,  the  deed  is  void  on  the  face  of  it  under  13  EUz.  c.  5.  which, 
^<  to  avoid  all  feoffments,  gifts,  grants,  or  alienations  of  lands, 
*^  goods  and  chattels,  devised  and  coninved  of  malice,  fraud,  co- 
^^  vin,  collusion,  or  guile,  to  the  end,  purpose  and  intent  to  delay^ 
^'  hinder,  or  defraud  creditors  and  others  of  their  just  and  legal 
"  actions,^'&c.  enacts,  that "  such  grants,&c.  shall  be  clearly  and 
"  utterly  void^  frustrate^  and  of  none  effect;''  with  a  proviso,  (*.  6.) 

that 
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1793.     that  the  act  shall  tiot  extend  to  grants  made  upon  good  consider' 
■  ation  and  bondfide.  In  Twinrh  case  (a),  it  was  held,  that  though 

^!^Jf  *  a  deed  were  made  on  good  consideration,  yet  if  accompanied 
CAitxADD.  ^ith  a  trust,  it  was  not  bond  fide  within  the  proviso  of  the  slatuie 
of  Elizabeth.  Then  the  deed  in  question  is  void,  becaose  ac- 
companied with  a  trust  in  favour  of  the  grantor  as  to  a  moiety 
of  the  estate  conveyed.  It  cannot  but  appear  on  the  face  of  the 
deed,  that  that  trust  was  created  for  the  purpose  of  delaying  the 
other  creditors  not  mentioned  in  the  schedule.  And  tboiigfa  the 
consideration  for  part  of  the  deed  were  good,  yet  the  consideration 
for  the  rest  was  not  so;  and,  therefore,  the  whole  grant  must 
be  avoided.  To  determine  that  the  whole  is  good  will  be  to  esta- 
blish a  dangerous  position,  because  it  will  enable  persons  in  insol- 
"Vent  circumstances  to  secure  part  of  their  property  by  conveying 
any  portion  of  it  (however  small)  to  one  or  more  favourite  cre- 
ditors; for  if  this  deed  be  supported,  because  it  conveys  part  of 
the  debtor's  property  for  the  benefit  of  some  of  his  creditors,  the 
same  principle  will  equally  support  any  other  deed,  by  which 
only  a  twentieth,  or  some  smaller,  part  of  the  debtor's  j)roperty 
is  conveyed  for  the  benefit  of  some  creditors,  or  even  one,  though 
all  the  rest  be  reserved  for  the  debtor  himself.  In  such  cases  no 
medium  can  be  taken  ;  and  in  order  to  give  effect  to  the  statute 
of  Elizabeth^  the  Court  must  avoid  the  whole  deed  which  con- 
tains any  trust  or  benefit  for  the  debtor  hiimself,  to  the  prejudice 
of  any  of  his  creditors.  In  Hob.  14.  ^<  a  difierenee  was  taken 
^  between  a  bond  made  void  by  statute,  and  by  common  law ; 
<^  for  upon  the  stat.  23  Hen.  6.  if  a  sheriff  will  take  a  bond  for  a 
^^  point  against  that  law,  and  also  for  a  due  debt,  the  uhok  bond 
*^  is  void:  for  the  letter  of  the  statute  is  so;  for  a  statute  is  a  strict 
<^  law.  But  the  common  law  doth  divide  according  to  rea^n, 
<^  and  having  made  that  void  which  i§  against  law,  lets  the  rest 
*'  stand ;  as  in  14  H.  8.fo.  15."  But  even  if  this  deed  be  not 
void  iti  ioto^  it  may  be  adjudged  to  be  so  as  to  part,  so  that  it  may 
not  protect  the  moiety  reserved  for  Lord  Abingdon  against  the 
claims  of  his  just  creditors;  for  in  Stj/.  428.  Lord  Ch.  J.  RoH^ 
suid,  ^^  A  deed  may  be  fraudulent  in  part,  and  good  in  part ;  and 
*^.  so  it  was  adjudged  in  the  case  of  one  ijj/dal.^*  And  in  Osgwd^* 
Strode  {b)y  it  was  admitted  that,  where  some  of  the  limitations  of 
an  estate  were  created  for  a  good  consideration,  and  therestfor 
a  voluntary  consideration,  the  former  might  be  good  and  the 
latter  void ;  and,  that  a  Court  of  Equity  would  not  decree  acon- 

{•)  tRtp.  SL  «.  (»)  S  P.  rrm».  8i5. 

veyanct 


IN  THE  Thirty-fourth  Year  of  GEORGE  III.  423 

veyance  of  the  latter  limitutions  where  the  whole  had  been      1793. 
agreed  upon  by  marriage  articles.     So  here,  if  this  conveyance,   *  ■ 
as  far  as  respects  one  moiety,  be  supported,  ♦he  latter  may  be      a^ahu^ 
declared  so  far  void  as  to  prevent  Lord  Abwgdon*s  trustee  settins^  .  Caiixaub. 
up  the  deed  as  a  bar  against  the  other  creditors.     The  plaintiff 
should  be  considered  as  a  trustee  as  to  one  moiety  for  the  sche- 
duled creditors,  and  as  to  the  other  for  the  rest  of  the  creditors. 
Or  it  may  be  considered,  that  this  deed,  in  effect,  created  a  te- 
nancy in  common  between  Lord  Abingdon  and  the  scheduled 
creditors,  in  whjch  case  Lord  Abingdon's  moiety  is  liable  to  be 
taken  in  execution  for  his  debts.     This  would  be  held  void  in 
equity  as  to  that  part  of  the  rents  and  profits  reserved  for  Lord 
Abingdon^%  use,  and  the  trustee  would  be  directed  to  satisfy  all 
the  other  creditors  out  of  that  moiety  :  now  fraud  will  avoid  a 
deed,  or  part  of  a  deed,  as  well  at  law  as  in  equity.     Second ly> 
If  the  deed  be  not  void  in  itself,  it  should  have  been  left  to  the 
jury  to  consider.  Whether,  under  all  the  circumstances  of  the 
case,  it  was  not  fraudulent  on  the  part  of  Lord  Abingdon  ?  and, 
Whether  it  was  not  executed  by  him  with  intent  to  delay  the 
rest  of  the  creditors  ?  The  jury  were  warranted,  perhaps,  in  con- 
cludino;,  that  there  was  no  contrivance  between  I^rd  Abingdon^ 
Miss  Ilarcey^  and  the  scheduled  creditors,  to  defraud  or  delay 
the  other  creditors :  but  it  does  not  from  thence  follow  that  Lord 
Abingdon  alone  did  not  mean  to  delay  his  other  creditors.     And 
this  question  not  having  been  submitted  to  the  consideration  of 
the  jury,  the  defendant  is  entitled  to  a  new  trial.     [The  special 
circumstances  of  the  case  were  then  fully  gone  into,  from  which 
it  was  argued  that  the  jury  would  have  found  a  different  ver- 
dict, if  it  had  been  left  to  them  to  consider  the  case  in  the  man- 
ner now  proposed.] 

Lord  Kenyon,  Ch.  J.— If  this  deed  had  been  different  from 
what  it  is,  I  should  have  been  pressed  by  the  argument  of  tho 
tenancy  in  common  :  but  when  it  is  considered,  that  this  deed 
vests  the  whole  legal  property  in  the  plaintiff,  tind  that  Lord 
Abingdon  can  derive  no  beneficial  interest  from  it^  until  some 
legal  purposes  are  answered  by  the  legal  estate  in  the  plaiiftiff,  « 

I  think  the  argument,  relative  to  tenancy  in  common,  is  l*  an 
end.  The  whole  property  conveyed  was  first  to  be  converted 
into  money,  which  could  only  be  done  by  considering  thfe  whole 
as  a  valid  deed.  I  think,  therefore,  that  the  case  is  clearly  wfth 
the  plaintiff,  considered  as  well  on  priiiciples  of  law  as  of  justice 
and  conscience.    Jjord  Abingdon  being  in  the  jear  178i  indebted 

to 
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179S.      to  several  persons,  made  this  deed  for  the  purposes  therein  men- 
tioned, with  the  approbation  of  the  creditors;  and  it  appears 


a^Ziui     ^^^^  since  that  time  considerable  sums  of  money  have  been  paid 
Caillaod.  iq  ],ig  creditors  under  it.     There  was  nothing  fraudulent  either 
in  the  construction  of  the  deed,  or  rn  the  manner  of  carrying  it 
into  execution.     It  was  neither  illegal  or  immoral  to  prefer  one 
set  of  creditors  to  another.     This  case  differs  in  many  respects 
from  the  preference  given  by  bankrupts.    But  it  was  never  held, 
even  in  the  case  of  a  trader,  that  he  could  not  give  a  preference 
in  some  respects,  provided  the  property  which  he  set  apart  for 
the  payment  of  one  or  more  favourite  creditors  did  not  exhaust 
his  whole  estate,  or  approach  so  near  to  a  disposition  of  the  whole 
as  that  the  exception  was  merely  colourable  (a).    But  as  itdoei 
not  appear  that  this  was  a  conveyance  of  the  whole  of  Lord 
AbingdorCiA  property,  the  case  is  delivered  from  the  objection 
which  asserts  that  the  deed  is  fraudulent,  because  it  was  only 
intended  as'a  provision  for  some  of  the  creditors  to  the  exclusion 
of  the  rest.     Then  are  there  any  of  the  circumstances  that  ex- 
isted ill  Twiners  case  ?  I  think  not.     F^or  it  was  proved  that  on 
the  execution  of  the  deed  possession  of  the  whole  was  delivered 
to  the  plaintiff;  and  the  few  instances  in  which  Lord  Abingdon 
continued  in  the  appareijt  possession  of  some  of  the  articles  are 
Mjfficiently  explHined.     This  is  not  like  the  case  of  Osgood  y. 
Strode,  where  all  the  legal  interests,  to  which  the  good  consi- 
deration extended,  were  gone-by  length  of  time  or  by  the  death 
of  the  parties.     In  this  case,  the  whole  legal  interest  was,  or  was 
]iot>  vested  in  the  plaintiff  at  the  first  moment.     The  question 
is  not,  Whether,  after  the  debts  mentioned  in  the  schedule  have 
been  paid,  Equity  would  not  divert  the  surplus  into  another 
channel  for  the  purpose  of  satisfying  the  other  creditors ;  though 
that  could  not  disaffirm  the  legal  title  of  the  plaintiff?  Butldo 
not  see  how  that  can  be  used  as  an  argument  against  bondfde 
creditors  who  meditated  no  fraud ;  and  before  the  defendant  can 
succeed,  he  must  shew  that  the  whole  deed  was  a  nullity  from 
the  beginning.    On  the  whole,  it  appears  to  me  that  the  plain* 
tiff  is  entitled  to  retain  the  verdict  which  was  given  in  his 
favour ;  and,  without  sifting  the  directions  given  to  the  jury,  I 
am  inclined  to  thinkthat  if  Lord  ^6t/7g(/on  had  intended  to  de* 
fraud  the  rest  of  his  creditors^  that  would  not  have  defeated  the 
whole  deed  as  far  as  respects  those  creditors  who  did  not  intend 
any  fraud. 

(«)  VWelJurr.  477,1. 

ASHHUBST, 
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AsiiHURST,  J. — ^The  question  here  is,  Whether  this  were  or      1793. 
were  not  a  leffal  deed  ?  and  that  depends  on  the  intention  oF  the  " 
parties  at  the  time  when  it  was  executed.    There  is  nothing  il-      mgminu 
le^l  on  the  face  of  the  deed  ;  for  there  is  no  objection  to  a  Cauxaow 
debtor's  preferring  one  set  of  creditors  to  another,  unless  in 
certain  cases  on  the  bankrupt  laws ;  where  a  trader  assigns  over  • 
all  hid  property  to  one  or  more  of  his  creditors,  he  is  thereby 
rendered  unable  to  pay  the  rest  of  his  dt^bts,  or  to  carry  on  his 
business,  and  that  is  considered  as  an  act  of  bankruptcy.     But 
where  the  bankrupt  laws  do  not  interfere,  a  debtor  may  give  a 
preference  to  particular  creditors.  In  this  case  the  first  question 
is,  Whether  or  not  this  deed,  which  was  executed  by  Lord  Abing^ 
donmXh  the  consent  of  some  of  his  creditors,  be  or  be  not  good 
on  the  face  of  it  I  and  the  next.  Whether  or  not  it  has  been 
impeached  when  explained  by  the  particular  circumstances 
attending  it  ?  As  to  the  first,  it  appears  to  be  a  fair  transaction, 
calculated  to  answer  a  fair  and  legal  purpose  by  legal  means  ; 
and  in  fact  great  part  of  the  trusts  has  been  carried  into  exe- 
cution.   And,  as  to  the  second  ;  the  possession  was  delivered  to 
the  plaintiiT,.  who  has  continued  as  the  visible  owner  of  every 
thing,    except  in  the   few   instances  already  accounted  for. 
There  appears  to  me  to  be  no  badge  of  fraud  in  any  part  of  the 
transaction.     All  the  legal  property  was  transferred  to  the 
plaintiff  for  legal  purposes ;  and  though  a  part  of 'the  profits 
was  reserved  for  Lord  Abingdon  himself,  that  alone  will  not 
avoid  the  legal  estate  in   the  trustee  for  the  benefit  of  the 
scheduled  creditors.    And  when  those  creditors  are  satisfied, 
the  other  creditors  may  apply  to  a  court  of  equity  for  the  re* 
sidue.    The  jury  have  found  this  to  be  a  fair  deed,  and  I  can 
see  no  reason  to  impeach  their  verdict. 

Bu  LLER,  J . — On  an  application  for  a  new  trial,  the  only  ques* 
tion  is,  Whether,  under  all  the  circumstances  of  the  ease,  the  Ver* 
diet  be  or  be  not  according  to  the  justice  of  the  case ;  for  though 
the  judge  may  have  made  some  little  slip  in  his  directions  to  the 
jury,  yet  if  justice  be  done  by  the  verdict,  the  Court  ought  not 
to  interfere  and  set  it  aside.  If  indeed  the  facts  he  doubtful,  and 
the  attention  of  the  jury  has  been  drawn  from  the  consideration 
of  them,  that  is  a  ground  for  a  new  trial :  but  if  the  facts  be 
clear,  and  those  facts  have  been  laid  before  the  jury,  we  ought 
not  to  grant  a  new  trial  in  order  to  give  the  unsuccessful  party 
the  chance  of  obtaining  another  verdict,  if  theformer  verdict  be 
agreeable  to  the  equity  and  conscience  of  the  cast.    In  this  case 

it 
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1793.     h  strikes  me  that  the  defendant's  counsel  have  mistaken  the  effect 
'  of  the  judge's  directions.    He  stated  to  the  jury  two  questions; 

agtmi^    one,  Whether  Lord  Abingdon  intended  by  the  deed  to  secure  the 
Caiuaod.    property  to  himself  and  to  deceive  his  creditors  ?  tlie  other,  'VVhe- 
tlier  there  were  any  concerted  scheme  between  Lord  Abingdon 
and  thescheduled  creditors  to  defi-aud  the  other  creditors?  Bot 
the  defendant's  counsel  have  entirely  dropped  the  former  ques- 
tion ;  and  an  attempt  has  been  made  in  the  argument  to  confine 
our  attention  to  the  second  part  of  the  direction  only.  If  indeed 
the  direction  had  been,  as  has  been  contended  in  the  argument, 
I  should  not  have  thought  it  quite  accurate.  But  it  seems  to  me 
that  the  jury  were  not  desired  to  take  the  second  question  into 
their  consideration,  if  they  were  satisfied  on  the  former.    In 
truth,  the  first  question  embraced  the  whole  case ;  and  we  have 
only  to  consider,Whcther  any  fraud  was  intended  on  Tovcnsend? 
Fraud  is  sometimes  a  question  of  law,  sometimes  a  question  of 
fact,  and  sometimes  a  mixed  question  of  law  and  of  fact.    If  we 
are  to  decide  on  the  fece  of  the  deed  itself,  that  is  a  question  of 
fraud  in  point  of  law  :  now  taking  the  deed  by  itself,  not  accom- 
panied with  the  circumstance  that  there  were  other  creditors  of 
Lord  AbirJgdon\  there  is  no  pretence  for  the  objection.    Nor 
does  the  objection  occur  here,  that  tliis  was  a  conveyance  of  the 
whole  of  Lord  Abingdon^s  property  ;  tor  in  the  first  place,  it  is 
not  so-stated  in  the  deed;  and  the  contrary  appears  to  be  the 
fact  from  the  evidence ;  for  Lord  Abingdon  ofiered,  before  the 
execution  of  the  deed,  to  pay  Townsend  out  of  other  funds  than 
those  included  in  the  deed.  This  shews  that  Jjord  A bingdonh^A 
no  intention  of  defrauding  Townsend;  audit  does  notapf^ar 
that  there  were  any  other  creditors  (except  Townsend)  who  were 
not  mentioned  in  the  schedule.     Now  if  no  fraud  were  intended 
on  Torcnsend^  there  is  no  objection  to  this  verdict ;  for  it  is  un- 
necessary in  this  case  to  consider  the  transaction  between  Lord 
Abingdon  and  the  scheduled  creditors.     If  it  were  necessary  to 
consider  it,  as  Lord  Abingdon  assigned  over  more  than  would 
probably  be  sufficient  to  satisfy  those  creditors,  it  aeems  to  me 
that  it  was  a  fair  proposal  on  his  part,  that  a  certain  portion  of 
the  rents  and  profits  should  be  reserved  for  his  own  benefit  in  the 
mean  time.    With  regard  to  the  circumstances  of  Lord  Abing' 
don  continuing  in  possession  of  the  hoine,  entering;  the  horgesin 
bis  own  name,  selling  them,  and  keeping  his  name  on  the  carts, 
they  are  all  explained  in  a  satisfactory  manner.     On  the  whole 
it  appears  to  me,  that  the  deed^  taken  by  itself^  is  a  good  and  va- 
lid 
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lid  one :  that  there  are  no  extrinsic  circumstances  to  shew  that  1793. 

any  fraud  was  intended  either  on  Townsend  or  any  other  ere- 

ditdrs ;  and  the  justice  of  the  case  being  clearly  with  the  plain-  ^"^^* 


liff,  I  am  of  opinion  that  there  is  no  ground  for  granting  a  new  Caiimmtd, 
trial. 

Grose,  J. — I  thought  at  the  trial,  and  still  continue  of  that 
opinion,  that  the  justice  of  the  case  is  with  the  plaintiff.  Towm^ 
rff(fs  demand  arose  in  the  .year  1770;  in  1784  the  deed  was 
made;  it  was  no  secret  at  the  time,  for  Lord  Abingdon  himself 
did  not  reside  at  Rycot-house  for  five  years  afterwards ;  and 
from  the  year  1784  till  very  lately  no  objection  appeared  to 
have  been  made  to  this  deed  by  any  of  Lord  Abingdon*^  credi- 
tor, not  even  by  Townsend;  and  atone  time  Townscnd  him- 
self might  have  been  satisfied  for  his  debt  by  taking  the  mate- 
rials of  another  house.  Under  these  circumstances  it  seems 
scarcely  credible  that  Tjord  Abingdon  should  have  intended 
any  fraud  on  Townsend  by  executing  this  deed. 

Per  Curiam  f  Rule  discharged. 


Doe,  on  the  Demise  of  Jork  Watts,  against  Robert         Friday, 

/  ^J^  WaINEWRIGHT.  .  ^ow.i3d. 

ON  the  trial  m^this  ejectment  for  a  six(n  part  of  the  manor  Theiimite. 

of  Graflony  and  other  lands,  in  Oxfordshire,  a  special  case  deed  wm 

was  reserved  for  the  opinion  of  this  Court.  toSrutTof 

By  indentures  of  lease  and  release  bearing  date  the  SOth  and  ^•■»<'.^- 

31st  otJuli/  1718,  .the  release  being  of  three  parts,  and  made  lives,  re- 

between  Mary  Marner  widow,  and  Richard Abell  and  Elizabeth  Sc  S«  of*' 

his  wife,  of  the  first  part ;  Mart/  Abell  and  Robert  Abell,  son  and  chuSren  of 

dau^hterof  i2irA/irflf  and  Elizabeth  Abell,o{ the  second  part;  and  ^- »"  **•'« 

fV.  Billers  and  jS.  £da?flfr£/*,  of  the  third  part;  Mar j/ Marner  ^nA  common ; 


Richard  Abell,  in  consideration  of  love  and  affection  granted  and  **S»ianr 
released  unto  J?V//cr*and  Edwards,  and  to  their  heirs,  the  manor  or  !!  ""^^fW^ 

^  '  or  ccitld- 

lordship  o( Grafton,  and  divers  lands,  &c.  (in  the  release  particu-  ||  i^nshouid 
Jarlj  described,)  in  the  county  of  Oxford,  to  hold  unto  Billers  and  •*  out  iwue 
Edwards,  and  their  heirs,  to  the  following  uses,  zlz.  as  to  one  <<  her,  or 

*'  their  bo- 
"  dies,  then  the  part  of  snch  child  should  be  and  remain  to  the  use  of  the  turuivhtg  child  or  diildren 
**  of  fi.  and  the  netrs  of  his,  her,  or  their  tiodics  issuinfr,  and  in  case  all  the  said  cliildren  shoold 
"  die  withont  issue,"  ^c  then  to  ^.  in  fee ;  held  that  tiie  deed  created  rruis  remainders  between 
(be  children  of  B.;  and  that  on  the  death  of  one  without  i^suo,  his  share  vested  in  a  sorvivinc  child 
aid  the  heir  of  one  deccaMd,  at  tenants  in  codudoh.    [1  East.  416.    8  FtM.Jun.  10.] 

moiety 
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1793.      moiety  to  the  use  otMary  Mamer  for  life,  and  as  to  the  other 
moiety,  as  al^  to  the  moiety  limited  to  Mary  Marntr  for  her 


i^aLi     ^'^^ '  ^om,  and  after  her  decease  to  the  use  of  Richard  JbelUnA 


VAUfm-    Elizabeth  hit>  wife,  for  their  lives,  and  the  life  of  the  loneest  lifer 
of  them;  and  from  and  after  the  decease  of  the  survivor  of  them 


to  the  use  of  Mary  Abell  for  her  life ;  and  from  and  after  her  de- 
cease to  the  use  of  such  child  or  children  as  Mary  Abell  shoM 
c^  .  yf  thereafter  have,  as  tenants  in  common,  (if  more  than  one.)  aad 

/,  /  ;  ^  '  the  heirs  of  their  several  bodies  issuing :  ^^  And  in  case  anV  such 

*^  child  or  children  should  die  without  issue  of  his,  her,  or  their 
'<  body  or  bodies  issuing,  then  the  part  or  parts  of  him,  her,  or 
*^  them  so  dying  without  issue,  should  be  and  remain  lo  theuseof 
"  the  surviving  child  or  children  of  the  said  Mary  Abell^  and  the 
^^  heirs  of  his,  her,  or  their  respective  bodies  issuing,  and  soto/Zti 
^^  quoties  as  any  of  the  said  children  should  die  without  issue  tilt 
*^  there  should  be  only  one  child  left;  and  in  case  all  the  said 
**  children  should  die  without  issue,  or  if  the  said  Afar^  Akli 
*'  should  have  no  issue  of  her  body,  then  to  the  said  JRobtrt  Abel', 
**  his  heirs  and  assigns  for  ever."  Mary  Abell  married  Johi 
IVainewright ;  and  they  are  both  long  since  dead,  leaving  is?ue 
three  children,  namely,  John^  Mary,  and  Robert  fVainewrigki. 
3/rtr^,  the  daughter,  married  Reader  fVattSyBnij  having  survived 
him,  died  several  years  ago,  leaving  issue  John  f  Fails,  the  lessor 
of  the  plaintiff,  her  eldest  son,  and  two  other  children.  Jolf* 
TTainezeright,  the  son,  died  on  the  20th  o{June  1792,  unmarriedj 
and  without  issue,  and  without  having  levied  a  fine  or  suflereda 
recovery  of  his  part  of  the  said  manor,  &c.  leaving  his  brothtr 
•  (the  defendant) /Po^^V/  ^  aiy/eaTfg/// and  the  lessor  of  the  piain- 
tiiT,  his  deceased  sister's  eldest  son,  surviving  him. 

JVilliams  for  the  lessorofthe  plaintifr,after  stating  the  qne$tion 
to  be,  Whether  the  share  of  John  Wainewright^  who  died  wthout 
issue,  vestedin  his  surviving  brother  Robert  the  defendant excia- 
sively  ?  or,  Whether  in  him  and  the  lessor  of  the  plaintiff  as  te- 
nants in  common  in  tail  ?  contended  for  the  latter  prbposiiioB. 
However  at  (irnt  this  may  appear  to  bean  attempt  to  raisecros* 
remainders  by  implication,  yet  upon  further  consideration  it  will 
be^  found  that  cross  remainders  are  here  limited,'  in  expres^^ 
though  not  perhaps  in  formal,  terms;  and  the  only  qaestioniN 
AVhat  is  meant  by  the  words  "  sujziving  child  orchildren^^  used 
in  that  part  which  creates  ti.e  cross  remainders  ?  Now,  in  order 
to  effectuate  the  manifest  intent  of  the  settlors,  these  words  most 
be  taken  to  extend  to  the  several  branches  ofMary  Abclts  chiU> 

re% 


Aiwr- 
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ren,  and  coDsequently  to  include  the  lessor  of  the  plaintiflT,  who      1793. 

stands  in  the  place  of  his  mother,  who  was  one  of  the  daughters ' 

of  Mary  AhelL  It  must  be  remembered  that  this  was  a  per-  aeain^i 
raanent  family  provision  for  M.  Abfll^  the  daughter  .of  one  of  ^^"^ 
the  settlors  and  her  children,  and  the  issue  of  those  children. 
None  were  to  be  preferred,  but  all  were  to  take  alike.  It  is  clear 
that  it  could  not  have  been  the  intent  of  the  settlors  that  there 
should  be  any  right  of  survivorship  between  the  children  of  M. 
Abell  in  exclusion  of  any  of  their  respective  issues,  because  the 
limitation  is  to  them  and  their  issue  jn  taiH  Then,  to  prevent 
any  doubt  wjiich  might  have  arisen,  cross  remainders  were  cre- 
ated by  express  words  in  case  of  the  death  of  any  of  il/.  AbelPs 
children  without  issue.  And  the  estate  is  not  to  vest  in  any 
surviving  child  until  all  the  children  of  3/.  A.  are  dead  without 
issue.  Suppose  this  had  been  a  cross  remainder  in  a  will,  there 
could  have  been  no  doubt,  because  the  intent,  which  is  so  evi- 
dent, would  have  governed  the  construction.  And  though  there  ^ 
bea  difference  as  to  cross  remainders  between  a  deed  and  a  will, 
in  the  latter  of  which  they  may  be  implied,  though  not  in  the 
foi>mer,  yet  in  this  respect  there  is  no  difference ;  for  here 
cross  remainders  are  expressly  created  ;  the  Court  are  not  re- 
quired to  supply  words  of  limitation;  but  the  question  arises  on 
the  construction  of  the  words  used.  That  construction  must 
be  the  same,  whether  the  words  arise  in  a  will  or  a  deed,  espe- 
cially a  deed  to  uses  like  the  present ;  in  both  cases  the  Courts 
will  put  such  a  construction  on  the  words  as  will  best  effectuate 
the  intent  of  the  parties,  unless  it  be  contrary  to  any  rule  of 
law."  Now  here  the  intention  was  perfectly  legal,  and  there  is 
no  necessary  technical  way  ^f  expressing  it.  Beres/orcTB  case, 
7  Co.  40.  Lisle  v.  Gray,  Sir  T.  Jon.  1 14.  2  Lev.  2«5.  2Jtk. 
^.  Oxgood  V.  SlrodCy  2  P.  TVms.  257.  [He  was  then  stopped 
by  the  Court.] 

fVainewrighiy  contra.  The  Court  will  not  raise  cross  remain* 
'ders  by  implication  in  this  case ;  Ist,  because  the  in^ttrument  in 
which  It  is  attempted  to  be  done  is  a  deed  ;  2dly,  because  there 
are  more  than  two  parties  between  whom  such  cross  remainders 
niust  be  raised,  if  ^t  all ;  and,  3dly,  there  is  no  apparent  intent 
to  raise  thein  upon  the  face  of  the  deed.  First,  the  case  of  Cole 
▼.  Levingston  (a)  is  express,  that  there  never  shall  be  cross  re- 
mainders by  implication  upon  constrnctioD  of  a  deed,  though 
iometimes  they  are  implied  in  cased  of  wills.    In  Twisden  v. 

(a)  1  rmUr.^i. 

Lock 
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1 793.     Zsock  (a)  J  Lord  Camden  said  he  was  clear  that  there  coiiH  not  be 

• •  cross  remainders  by  implication  in  a  deed  :  but  that  bein^tbe 

tJtdrut  ^^^  of  articles  executory  before  marriage,  it  was  held  that  tliq 
WAiNB-  iDJght  be  implied  to  effectuate  the  apparent  intent.  But  this  is 
the  case  of  a  settlement  executed  after  marriage,  in  which  the 
Court  will  not  indulge  themselves  in  so  great  a  latitude.  The 
^settlement  here  is  voluntary,  and  must  l>e  construed  like  all 
other  deeds.  Sdly,  In.  the  same  case  of  Cale  v.  LeungsUm  it  is 
said,  that  even  in  the  case  of  a  will,  cross  rem^indeis  shall  not 
be  raised  between  nM>re  than  two,  unless  the  words  do  rer}' 
plainly  express  the  intent  of  the  devisor  to  be  so ;  and  Dyer^330. 
IS  to  thesame  effect.  In  Gitbert  v.  Whilly  (6),  Doderidge^J,mi 
of  opinion  that  there  could  not  be  cross  remainders  by  implica- 
tion between  several.  In  Penj  v.  White  (c),  and  Fhipard  v. 
Mansfield  (d)j  Lord  Mansfield  ndmitied  that  even  in  cases  of  nilU 
the  presumption  of  law  was  against  raising  cross  remainders  by 
implication  between  more  than  two,  unless  there  were  stroo; 
circumstances  of  intention  to  rebut  that  presumption.  Now 
here  the  cross  remainders,  if  raised  at  all,  must  be  betveen 
three.  Sdly,  There  are  no  circumstances  here  to  evince  the 
intent  of  the  settlors  to  raise  cross  remainders.  This  is  a  settle- 
ment after  marriage,  and  therefore  to  be  construed  more  strictly 
than  articles  before  marriage,  which  are  considered  as  rough 
draughts  of  wh^t  is^  intended  to  be  afterwacds  perfected,  and 
reduced. injto  legal  form.  There  is  no  hardsliip  upon  any  party, 
because  the  issue  of  each  child  of  M.  Abell  will  take  what  be- 
longed to  his  parent.  The  words  "  surviving  child  or  children' 
of  M.  Abell  must  be  confined  to  her  own  immediate  ofspriof* 
But  at  least  it  is  ambiguous  ;  and  the  defendant  being  the  heir 
at  law  of  the  deceased  child,  tlie  Court  will  be  still  less  incIiBcd 
to  raise  any  implication  or  presumptian  against  turn. 

Lord  Kenyon,  Ch.  J. — This  case  does  not  involve  aoy qnes- 
tion  respecting  the  raising  of  limitations  by  implication,becsu« 
the  deed,  on  which  the  question  arises,  contains  express  lioi- 
tations  by  way  of  cross  remainders,  not  indeed  in  the  (brmal 
language  Uwsed  by  conveyancers,  but  in  terms,  sufficiendy  (k- 
noting  that  it  was  the  intention  of  the  parties  to  the  deed  that 
there  should  be  cross  remainders  as  to.  some  of  the  chiMre». 
Therefore  all  the  xases,  which  w;ere  cited  by  the  defendant* 
counsel  to  shew  that  cross  remainder^  in  a  deed  cannot  be  raised 

(a)  AmU.  663.  (»)  Cn>,  Jac  656.  (c)  Cowp.  777.  (d)  /^>  '^^' 

by 
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by  implication,  may  fairly  be  laid  out  of  the  case  ;  because  tins     1793. 
case,  when  considered,  does  not  resolve  itself  into  any  question 


of  that  kind.  No  technical  precise  form  of  words  is  necessary  aetinMi 
to  create  cross  remainders  ;  it  is  sufficient  to  say  that  there  shall  ^^^^^^ 
be  cross  remainders,  though  in  the  verboseness  of  conveyancers  ['  B.  ^  jp. 
an  abundance  of  words  is  generally  introduced  in  deeds  for  this 
purpose.  Here  the  single  question  arises  on  the  meaning  of  the 
word"  surviving,*'  which,  indeed,  is  the  only  word  that  distresses 
the  case.  But,  taking  the  whole  context  together,  I  do  not  think 
that  that  word  renders  the  case  doubtful.  The  fair  construc- 
tion of  that  word,  standing  in  this  context,  is  that  on  the  death 
of  one  child  without  issue  that  portion  shall  go  to  the  surviving 
line  of  heirs,  and  not  merely  to  one  child  surviving ;  it  must  go 
to  the  surviving  children  in  their  own  persons,  if  living,  or,  if 
dead,  to  their  issues.  And  in  putting  this  construction  I  do 
not  think  we  proceed  on  conjecture  merely ;  for  the  conclusion 
of  this  sentence  is,  "  And  in  case  all  the  said  children  should' 
'^  die  without  issue/'  then  the  remainder  is  limited  to  R,  Ahell 
in  fee.  We  cannot  give  effect  to  the  word  "  all,"  without 
determining  that  there  must  be  cross  remainders,  not  only  as 
long  as  the  individual  children,  but  as  long  as  the  several  lines 
of  those  children,  exist.  Therefore  the  share  of  t7.  Wainewrighty 
which  went  over  on  his  death  without  issue,  went  to  the  only 
surviving  child  and  the  heirs  of  the  body  of  the  other  child,  who 
was  at  that  time  dead,  having  left  issue,  as  tenants  in  common. 
The  whole  context  requires  this  construction,  and  the  last  clause 
cannot  be  satisfied  with  any  other. 

AsHHURST,  J. — I  entirely  agree  with  my  Lord  that,  according 
to  the  construction  of  this  deed,  the  portion  of  the  child  dying 
witliout  issue  was  to  go  over,  not  merely  to  the  surviving  child- 
ren, but  to  the  surviving  children  and  to  the  surviving  heirs  of 
the  children  who  were  dead.  This  manifestly  appears  to  have 
been  the  intention  of  the  parties  from  the  last  sentence ;  fbr  the' 
ultimate  limitation  is  only  to  take  effect  on  the  death  of  all  the 
children  without  issue. 

BuLLER,  J.  and  Grose,  J.  declared  themselves  of  the  same 
opinion. 

Postea  to  the  Plaintiflr. 


4Sf  CASES  IN  MICHAELMAS  TERSI ' 

1793. 


■£'**•*.  FiRTit  against  Pcbvis  and  Others. 

It  is  DO  an-  r¥lHIS  was  an  action  for  treble  damasres  upon  the  statute  2  W, 

tVf^T  to  *^n  I  •  r?  I 

action  on        X    &  M.  c.  5.for  a  pouiid  breach,  tried  before  the  Lord  Chief 

9wTi^M.    Baron  at  the  last  Newcastle  assizes.  The  declaration  stated  that 

poan?*^*     t7-  Mossman^  the  plaintiff's  tenant,  was  inarrear  for  rent;  that 

breach.that  the  plaintifT  had  distrained  four  pipes  of  beer  for  the  same,  and 

anddemand  had  impounded  them  in  a  convenient  part  of  the  premises,  with 

dmd  after  jntent  to  appraise  and  sell  the  same,  and  that  the  defendants 

%1ini^"    broke  the  pjound  and  carried  the  pipes  away.    The  distress  was 

pounding,     proved,  and  the  proper  notice  to  the  fenant,  and  also  notice  to 

the  defendants,  who  were  creditors  of  Mossman^  and  acted  under 

^an  assignment  from  him  for  the  benefit  of  his  creditors,  and  who 

had  sold  the  goods  distrained.     On  the  part  of  the  defendants 

it  was  proved,  that  about  an  hour  after  the  distress  was  made, 

while  the  plaintiff  was  yet  upon  the  premises,  which  were  a 

public-house,  one  of  the  defendants  said  to  him,  ^^  Come  to  (he 

"  bar  with  me,  and  I  will  pay  you  your  rent  and  your  demand," 

and  at  the  same  time  he  pulled  a  purse  out  of  his  pocket,  which 

he  held  in  his  hand ;  to  which  the  plaintiff  answered,  '^  No,  I 

*^  will  not  have  the  money,  1  will  have  the  casks  I  have  seized/* 

Sub.<oquent  offers  to  pay  the  rent  were  made  to  the  plaintiff, 

which'fae  refused,  insisting  upon  the  treble  damages.    The  jury 

found  a  verdict  for  the  plaintisf  to  the  amount  of  the  rent,  added 

to  20/.  which  was  to  be  trebled  under  the  statute.     For  setting 

aside  this  verdict,  a  rule  nisi  having  been  granted, 

Zmw  and  Ilolroyd  were  now  called  upon  to  support  the  rule. 
A  legal  tender  was  ipade  in  sufficient  time  to  avoid  the  action. 
The  law,  with  respect  to  tenders  is  not  so  strict  now  as 
formerly.  It  is  not  necessary  to  count  the  money  down,  and 
offer  it  in  told  coin  to  the  party.  It  is  sufficient  if  there  be 
an  offer  to  pay  the  particular  sum,  and  the  plaintiff  refuse  to 
take  it  at  all,  either  upon  the  claim  of  more  being  due,  or  the 
like,  but  without  any  specific  objection  made  at  the  time  to  the 
manner  in  which  the  tender  is  made.  Here  the  defendant 
pulled  out  a  purse  at  the  time  the  offer  to  pay  was  made ;  and 
was  prevented  from  telling  out  the  money  by  the  declaration  of 
the  plaintiff,  wl]0  said  he  would  not  receive  it,  but  would  hare 
the  casks  he  had  seized.  Then  with  respect  to  the  time  vben 
inch  offer  was  made ;  it  is  true  the  plaintiff  had  distrained  the 

goods 
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gfoods  and  put  his  mark  upon  them,  and  therefore  a  tender  of     1793. 
the  mere  rent  mifht  not  have  been  sufficient,  because  certain  • 

.  FlRTB 

expences  had  been  then  incurred.     But  that  difficulty  is  ob-     against 

viated  by  the  tender  of  the  plaintiff's  demand^  as  well  as  his     ^^^^^' 

rent    This  offer  was  made  during  the  continuance  (as  it  were) 

of  the  same  transaction ;  and  if  accepted  by  him,  as  it  ought  to 

bave  been,  there  would  have  been  no  pretence  for  saying  that 

he  had  sustained  any  injury.     The  act  of  William  (a),  upon 

which  this  action  is  founded,  gives  treble  damages  and  costs  to 

the  person  grieved ybr  the  wrong  thereby  sustained.   Now  if  the 

plaintiff's  rent  and  costs  were  tendered  to  him,  he  could  not 

sustain  any  wrong  beyond  that ;  and  the  plaintiff  was  bound  to 

accept  that  satisfaction  at  his  peril.     In  4  Co.  11.  6.  it  is  said, 

if  the  Lord  distrain  for  the  due  rent  and  the  encroachment 

also,  for  the  whole  rent  arrear,  the  tenant  may  tender  that 

which  is  due  of  right,  and  may  make  rescous  if  the  Lord  will 

Dot  accept  it ;  and  shall  not  be  driven  to  his  writ  of  ne  iryusti 

"oexesy  or  contra  formamfeoffamenti  ;  but  it  shall  be  avoided  in  an 

action  brought  by  the  Lord  for  the  rescous,  or  in  trespass  brought 

by  himself  for  the  distress  of  the  sum  which  was  encroached, 

and  which  of  right  was  not  due.    This  shews  that  even  with 

respect  to  rent  actually  due,  the  tenant  may  make  a  tender  after 

the  distress.  And  in  Co.  lAtt.  47.  b.  a  distinction  is  taken  between 

pound  close  and  pound  overt,  which  latter  is  the  present  case ; 

and  as  to  that  it  is  said,  that  if  a  man  distrain  cattle  for  damage 

feasant,  and  put  them  in  the  pound,  and  the  owner  that  had 

common  there  make  fresh  suit  and  find  the  door  unlocked^  he  may 

justify  the  taking  away  of  the  cattle.    Therefore  after  the  ten*- 

der  of  the  rent  and  demand,  the  distress  was  continued  wrong- 

fiiUy,  and  the  pound  being  overt,  the  owner  might  lawfully  take 

the  goods  out  without  being  guilty  of  a  pound  breach.  Formerly 

the  distress  was  a  notorious  act ;  the  distress  must  have  been 

taken  to  some  pound :  and  though  a  distress  for  rent  may  be 

impounded  on  the  premises  under  the  statute  11  G.9l.  c.  19. 

5.  10.,  yet  no  lock  was  put  on  this  pound,  and  until  that  was 

done,  the  party  had  a  right  lo  rescue  on  tendering  what  was 

really  due.     Under  these  circumstances  the  defendant  coqld 

have  brought  detinue  for  the  goods. 

Cockell  Serjeant  and  Lambe^  contrd,  were  stopped  by 

The  Court  y  wbo  were  inclined  to  think  that  this  was  not  a  good . 

tender,  but  said  that  at  any  rate  a  tender  after  the  impounding  of 

Vol.  V.  2F  the 
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1793.      tbe  distress  made  was  insuiScient ;  and  that  under  the  statute 

—   lie  2.  this  was  an  impounding.     They  thought,  however, 

J[27     that  the  damages  were,  under  all  the  circumstances  of  the  case, 

Pdetu.     excessive,  but  on  the  plaintiflTs  agredng  to  wave  the  treMe, 

and  take  single,  damages  only,  the 

Rule  was  discharged. 


^^1^^  Davison  against  Atkinson. 

A.Kfemt     rilHIS  was  an  action  of  assumpsit  for  40/.  had  and  received 

to  th?pm!*    -■-    to  the  plaintiflPs  use.     At  the  trial  at  the  last  Newcastle 

«lmte?«ted  assizes  before  the  LordChief  Baron,the  case  appeared  to  be  this: 

in  trasteei     j^^  S/odtbf^ devised  some  lands,  under  which  coUreries  have  been 

nte  use,      since  discovered,  to  three  trustees  in  trust  to  sell  for  the  benefit  of 

Semuifjf.m  Certain  persons,  of  whom  the  defendant's  wife,  one  of  his  daogh- 

Bum  ftfr  her  *^"j  ^^^  ®"®>  *°^  ""^*^  ^^®  *^  receive  the  rents  and  profits,  and 

•n>anitc       pay  a  certain  portion  to  the  defendant's  wife,  for  her  sole  and 

theWrpo-  separate  use,  exclusive  of  the  control  of  any  husband  she  might 

tnnteefV  <narry.    The  land  was  not  sold,  but  the  trustees  let  the  col- 

gJ^^J^  lieries.  The  defendant's  wife  before  her  marriage  conveyed  one 

withoot  no^  eighth  part  of  the  profits  of  Ahese  collieries,  not  to  a  trustee,  but 

conveyance  to  the  plaihtilTs  wife,  to  her  sole  use,  exclusive  of  her  husband's 

theprosL    control,  Ae  being  then  married.  The  trustees  under  Stoddttrf% 

J^^JjJ*'*"    will  having  received  the  rent,  and  paid  over  to  the  defendant's 

cannot         wife  her  share,  without  notice  that  she  had  conveyed  any  part  of 

^llon  "*"  her  interest  to  the  plaintiiTs  wife,  this  action  was  brought  bj 

bSfa^d^or  ^^  plaintifir  alone  against  the  defendant  to  recover  onee^th 

JJ«JJJ^n«y.   part  of  the  rent.    It  was  objected  on  the  part  of  the  defendant 

received  to    that  the  trustees  under  "SioddarCs  will  must  be  considered  as 

"^*        trustees  for  the  plaintiflTs  wife,  there  being  no  trustees  appointed 

in  the  conveyance.to  her  to  protec^  her  separate  interest,  and 

that  the  plaintiff  her  husband  was  not  entitled  to  any  part  of 

this  money;  or  that  if  he  could  sue  at  all,  the  wife  ought  to  bare 

been  joined  with  him.    A  verdict  was  taken  for  the  plaintiff: 

but  the  Lord  Chief  Baroo  reserved  the  point.   Accordingly  on 

a  former  day 

Holroyd  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  a  nonsuit  should  not  be  entered* 

Ckambre  now,  in  shewing  cause,  admitted  that  this  money 
could  not  have  been  recovered  by  the  plaintiff  from  the  trustees 
under  the  will,  but  aif^ued  that,  as  they  had  paid  it  over  to  the 
defendant)  it  was  money  had  and  received  by  the  defendant  to 

I  die 
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the  use  of  some  persoiv;  and  that  that  person  was  the  plaintiff,     1793. 

who  claimed  under  the  conveyance  to  his  wife,  for  whom  no   — — 

trustee  was  interposed.  That  the  tru^ees  created  under  SioddarCs     againtt 

will  could  not  be  considered  as  trustees  for  the  plaintiff's  wife;    ATMwioir. 

for  that  they  were  appointed  for  other  purposes,  and  had,  as  (av 

as  respected  this  case,  discharged  their  trust    That,  as  no  trustee 

was  appointed  for  the  plaintiff's  wife  in  the  conveyance  made  to 

her,  that  was  in  pdint  of  law  a  conveyance  to  the  husband,  who 

alone  had  a  right  to  sue  ibr  this  money.    Or  that  if  the  husband 

were  considered  (as  perhaps  he  would  be  in  Chancery)  a  trustee 

for  the  wife,  in  that  way  of  considering  the  question  he  might 

recover  this  money  which  had  been  received  by  the  defendant ; 

and  that  in  neither  case  was  it  necessary  for  the  wife  to  join  the 

husband  in  suing.    That  this  was  an  equitable  action,  in  which 

it  was  sufBcient  that  money  had  been  received  by  the>person  in 

whose  hands  it  was,  for  the  use  of  some  other  person  who  sought 

to  recover  it  in  this  form  of  action. 

Lord  Kenton,  Ch.  J. — It  is  true  that  a  Court  of  Equity  will 
in  some  cases  consider  the  husband  as  a  trustee  for  his  wife,  where 
her  interest  cannot  otherwise  be  so  effectually  protected.  But 
here  are  other  and  better  protectors  of  h^r  interest,  namely,  the 
trustees  under  the  will,  in  whom  the  legal  estate  is  vested,  and 
who  may  be  considered  as  trustees  for  her.  In  this  case  the 
interests  of  the  husband  and  wife  are  directly  in  opposition  to 
each  other :  and  if  we  were  to  permit  the  husband  to  recover  this 
money,  which  was  intended  for  the  separate  use  of  the  wife,  we 
should  destroy  that  separate  right. 

Buller,  J. — The  plaintiff  or  his  wife  should  have  given  no- 
tice to  the  trustees  not  to  pay  over  this  money  to  the  defendant; 
and  for  their  default  they  ought  to  be  answerable. 

Grose,  J. — It  is  said  that,  this  being  an  equitable  action  the 
plaintiff  ought  to  recover,  because  equity  would  decree  the  money 
to  him ;  but  I  think  that  the  husband  could  not  recover  this 
money  in  Equity,  and  therefore  the  foundation  of  the  argument 
&ils.  Rule  absolute. 


2F« 
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The  King  against  Danietl  Holt. 

iUefeodan^  fTlHE  defendant  was  brought  up  on  Thursday  last,  the  fist 

convicted^  A    of  Nocemher^  to  receive  judgment  upon  two  informatioDS 

Daiproscco-  for  libels  which  had  been  exhibited  against  him  by  the  Attorney 

^  ^r  a  General,  and  of  which  he  had  been  convicted  at  the  last  Newark 


afteMhe  cissizes  before  Wilson^  J.  The  first  of  these  was  an  information 
dT*  '^ th  ^^^  ^  libel,  intitled,  '<  A  letter  addressed  to  the  addressers  on  the 
next  term  t  ^^  late  proclamation ;"  the  secondfor  a  libel,  intitled,^'  Anaddress 
amM«r  to  ^  ^'  ^o  ^^  tradesmen,  mechanics,  labourers,  and  other  inhabitants 
any^me  **  ^  ®'  ^^^  *^^"  of  iVcwarA:,  ou  a  parliamentary  reform.'*  The  first 
beforeiudc-  iaformation  stated,  that  before  the  publishing  of  the  libel  therein- 
iajurticehas  aftermentioned,  to  wit,  &c.  ^'  our  Lord  the  King,  bj  the  advice 
b^e  ver^  '^  of  his  Privy  Council,  had  issued  his  royal  proclamation,  where- 
wm  Inter-  "  ^y»  ^^'  [reciting  the  proclamation ;]  that  after  the  said  pro- 
po^and  »  clamation  had  been  issued,  and  before  the  publishing  of  tbe 
trial.  ^^  seditious  libel  therein-after  mentioned,  divers  addresses  had  on 

is  evidei^  ^^  occasion  of  such  proclamation  been  presented  to  his  said  Majesty 
state  *aad'  "  ^^  divers  of  his  loving  subjects,  expressing  their  loyalty  and 
therefore  a  <<  attachment  to  his  said  Majesty,  and  the  government  and  coosti- 
which  it'  ^^  tution  of  this  kingdom,^*  &c.  It  then  proceeded  to  state  that 
thSceruUn  ^^^  defendant  well  knowing  the  premises,  &c.  but  maliciously  and 
had'iSra  s^i^iously  intending  to  bring  the  said  proclamation  into  con* 
presented  tempt,  &c.  and  to  stir  up  sedition,  &c.  published  the  libel  io 
fnrni  differ^  question,  intitled,  ^^  A  letter  addressed  to  the  addressers  on  tlie 
of  sd^cts,  ''  1^^^  proclamation,"  which  was  averred  to  mean  his  said  Majes- 
SSlTioJSS-  *y'®  proclamation  ;  after  which  followed  the  libd  itself.  The 
t7«&c^was  judge^s  report  upon  this  in  formation  stated  that  the  proclamation 
evidence  to  was  read,  after  an  objection  made  to  its  admissibility  had  been 
ave^eiitin  over-ruled;  and  then  stated  the  evidence  of  the  (act  of  publics- 
tion°foMi^  tion.  The  report  upon  the  second  information  merely  stated 
libel,  <*Uiat  the  fact  of  publication  and  the  circumstances  attending  it 

dreaes,  ^e.  bad  been  pcesented  to  his  Majesty  by  divem  of  his  loving  subjects,  ^tc.**  It  ii  oo(  «■»• 
petent  to  m  defendant,  charged  wjth  having  published  a  libel,  io  prove  tliat  a  paper  siinilar  to  tktt 
for  the  publication  of  which  beis  brosecutcd,  was  publisbed  00  a  former  occasion  by  otherpenpM. 
who  have  never  been  prosecated  tor  il. 

M.Au!]  TheAUometf  General  having  prayed  the  judgment  of  the 

Court  upon  the  defendant, 

Erskine  desired  first  to  be  heard  on  behalf  of  the  defendant, 
upon  a  motion  which  he  intended  to  submit  to  the  Court  for  * 
new  trial  in  both  cases ;  and  upon  a  suggestion  by  the  Coort 
that  he  was  out  of  time  for  such  a  motion,  the  four  first  dajs  of 

the 
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the  (erm  having  elapsed,  he  stated  Chat  the  rule  concerning  the      179S. 
moving  for  new  trials  within  the  foqr  first  days  of  the  term  — 

applied  only  to  civil,  and  not  to  criminal  cases ;  that  there  were      mgahut 
instances  in  which  the  Court  had  awarded  new  trials  in  the  latter        ^^''* 
subsequent  to  the  four  first  days,  although  no  motion  had  been  f^mj^^ ^-fi 
made  to  that  effect  before.    And  he  mentioned  several  cases  in  ^^a  ^/^^  ^  - 
which  he  conceived  this  distinction  had  been  adopted  or  recog- 
nized.   Rex  V.  Gouf^h^  T.^2l  G.  3.  Dougl.  791.   R.  v.  Atkin- 
iotiy  M.  24  G.  3.  &  3f.  25  G.  3.  (a)    R.  v.  AykUy  T.25  G.  3.  (*) 
and  R.  v.  SpoUeszooode^  N.  28  G.  3.  (c)    In  addition  to  which 
Birt  V.  Barlow^  DougL  J  70.  was  afterwards  adverted  to. 
,  Tke  Court  however  considered  the  practice  to  be  otherwise ; 
but  desired  the  matter  to  stand  over  till  this  day,  in  order  that 


(«)  In  Jt.  V.  Atkmwn  the  defendant  vran  convicted  of  perjury  at  the  fittings  after  ft  8c 
Trm.  term  1783.  In  the  Michaelnuu  term  foUowin^,  oo  the  8th  of  November^  Loid  9i9.  n.  1.1 
JVons^cU  observed  to  the  har,  that  an  intimation  had  been  fiven  that  a  motion  wai 
intended  to  be  made  for  a  new  trial  in  this  case,  and  also  in  that  of  it.  ^.Brnnkridg*  (1), 
(who  bad  been  convicted  of  a  misdemeanor  at  the  same  sittings,)  tliat  **  this  was  the 
third  day  of  the  term,  and  no  motion  had  yet  been  made  i"  and  that  no  snch  motion 
cottld  be  made  nnlem  the  defendant  were  present  in  conrt.  On  the  S6th  of  Jwm 
1784,  the  defendant  Mkin$on  appeared  in  court,  when  Buiranft  oo  his  behalf  desired 
(hat  the  consideration  of  this  business  might  be  postponed  until  the  Monday  foUowing, 
adding,  that  he  thought  that  It  would  appear  on  reading  the  report,  that  there  was 
Sroiod  for  a  new  trial.  The  Attonuy  General  objected  (for  the  sake  of  precedent^) 
to  any  motion  being  made  foir  a  new  trial,  because  the  time  for  making  such  a  mou 
tionwas  expired.  Lord  Manifidd  said,  no  motion  coald  be  made  for  a  new  trial } 
bat  if  it  came  out  incidentally  by  the  report  that  it  was  proper,  the  Court  might  grant 
one.  Hie  defendant  was  then  committed  to  prison.  On  the  28th  of  Jmts  Lord  Mam^ 
JuU{wIm  had  desired  to  have  affidavits  from  some  of  the  Commissioners  of  the  Vic- 
tnalliog  Offiee  respecting  part  of  the  transactmn  which  gave  rise  to  tke  prosecutton,) 
aid  be  wished  to  apprise  the  counsel  concerned  of  the  method  which  the  Court  were 
taliiiig.  That  there  was  no  rule  for  a  new  trial,  nor  was  it  intended  that  there  should 
be.  His  Lordship  added,  **  1  have  directed  these  enquiries  for  the  satisfaction  of  my 
own  mind,  and  of  the  world  at  laige ;  if  the  Conrt  conceive  a  doubt  that  justicA 
not  done,  it  is  never  too  late  to  grant  a  new  trial,  but  not  on  tke  appUcatiam  of  tkt 
pwUf^  The  defendant  waa  brought  up  again  in  the  next  term,  when,  after  hearing 
tbeafidavits  of  the  Commissioners  of  the  Victualling  Office  read,  and  the  defendant's 
cooMel,  the  Court  were  clearly  of  opinion  that  they  ought  not  to  grant  a  new  trial. 

(i)  The  defendant  was  convicted  of  perjury  at  the  sittings  after  Eoiter  tern, 
25  0. 3.  The  TrwU^  term  began  on  the  37tb  of  Jfa^,  On  the  fint  day  of  Jwte^ 
Ertking  for  the  defendant,  (having  had  leave  until  that  day,)  applied  for  a  new  trial  { 
hot,  the  defendant  not  being  present,  the  Conrt  said  that'  no  such  motion  could  be 
Bade.  BnkiM  thea  moved  for  a  hab^oi  eorpua  to  bring  him  up  (he  being  then  in 
custody,)  and  for  leave  to  move  on  the  morrow,  which  the  Court  granted.  But  this 
role  for  a  new  trial  was  afterwardii  discharged  on  hearing  the  merits. 

(c)  IV  defendant,  who  was  convicted  of  peijury  at  the  sittings  after  Mieh»  term^ 
S8  0. 3.  obtained  on  the  86th  of  Jmnmuy  following,  (being  the  fourth  day  of  Hilari 
tern,)  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  which  was  afterwards 


(1)  Bmhidg*  appeared  in  court  the  next  day,  being  the  fonrth  day  of  the  term, 
ud  BiOTcd(by  UscovDflel)  for  a  new  trial>  which  was  refused. 

the 
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1793.  '  the  question  might  be  more  fully  coiisideted  by  the  defendant's 
— —  counsel,  and  an  opportunity  afforded  to  search  the  precedents. 
mgainH         The  motiou  was  now  again  resumed,  when 


OLT. 


Erskine  stated  that,'havingmore  maturely  considered  the  cases 
which  he  had  before  mentioned,  he  was  convinced  that  the  party 
complaining  of  a  verdict  either  in  criminal  or  civil  cases  coald 
not  claim  of  right  to  be  heard  upon  a  motion  for  a  new  trial  after 
the  four  first  days  of  the  term  :  but  that  it  was  also  certain  that 
under  particular  circumstances  the  Cour-t  had  indulged  defendants 
in  criminal  cases  with  stating  their  objections  to  the  verdict  after 
that  time ;  and  had  even  awarded  new  trials,  without  any  mo- 
tion for  that  purpose  at  the  bar,  in  cases  where  there  seemed  to 
them  to' be  grounds  for  doubting  whether  substantial  justice  bad 
been  done.  And  that  being  the  case,  he  saw  no  impropriety  in 
the  counsel  (or  a  party  under  those  circumstances  suggesting  ar- 
guments to  the  Court  for  a  similar  purpose ;  for  permission  to 
do  which  he  now  prayed  the  leave  of  the  Court. 

Lord  Ken  YON,  Ch.  J. — There  seems  now  to  be  no  difference 
of  opinion  upon  the  subject;  and  I  am  glad  to  find  that  the 
rule,  by  which  the  Court  supposed  themselves  to  be  bound,  is 
admitted  to  be  the  rule  of  the  Court.  I  well  remember  the  case 
of  the  King  v.  Gottgh  ;  where  the  objection  to  the  verdict  was 
taken  by  the  Court  themselves,  who  thought  that  substantial  jus- 
tice had  not  been  done.  And  there  are  not  wanting  other  in- 
stances of  the  same  kind,  where  the  Court  in  criminal  cases  have 
shewn  themselves  anxious  to  be  satisfied  whether  or  not  the  de- 
fendant had  been  properly  convicted,  without  any  motion  of 
the  party  for  that  purpose.  This  was  done  by  Lord  Mansfield 
in  the  King  v.  Morris j  (a)  {ind  the  same  has  often  occurred  in 
other  cases.  But  that  all  objections  to  the  verdict,  intended  to 
be  made  by  the  party  interested,  must  regularly  be  made  within 
the  four  first  days  of  the  term,  there  cannot  be  a  doubt.  And 
this  point  being  now  clearly  ascertained,  if  the  counsel  for  the 
defendant  have  any  thing  to  offer,  in  order  to  shew  that  justice 
has  not  been  administered  to  the  defendant  in  this  instance,  the 
Court  will  readily  hear  it. 

Erskine  then  stated  that  he  was  under  some  difiiculty  in  bring- 
ing his  objections  properly  to  the  notice  of  the  Court,  because  the 
learned  judge  who  tried  the  cause  having  died  since,  and  a  very 
short  report  having  been  made,  which  was  (as  he  understood) 

(fl)SBiirr.U89. 

copied 
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copied  from  hisnote  bpok,  the  objection  did  not  appear  upon      1793. 
the  report.  — — 

Lord  Kenton  observed,  that  upon  the  death  of  Sir  Dudley  '^^^ 
Ryder  between  the  circuit  and  the  following  term,  accounts  of     **'-''• 
those  cansefi,  in  which  motions  for  new  trials  were  made,  were 
brought  before  the  Court  upon  affidavit. 

Erskincj  Dayrellj  and  Clarke^  then  submitted  their  objections 
against  the*  verdicts.     Ist,  With  respect  to  the  libel,  intituled, 
'<  A  letter  addressed;"  &c.  The  allegation  that  divers  addresses 
had  been  presented  to  the  King,  &c.  was  not  proved  at  the 
trial;  the  only  proof  of  it  being  the  production  of  the  Gazette 
in  which  it  was  stated  that  such  addresses  [stating  them]  had 
been  presented  to  the  King.     It  is  not  disputed  buf  that  the 
Gazette,  purporting  to  be  printed  bj  the  King's  Printer,  must 
be  taken  to  be  the  London  Gazette,  published  und^r  the  autho- 
rity of  Government :  but  the  bare^production  of  the  Grazette  is 
no  evidence  that  tbe  addresses  therein  set  forth  had  been  pre* 
sented.  The  averment  that  divers  addresses  had  been  presented 
to  the  King  must  be  proved  in  the  same  way  that  an  averment 
of  any  particular  address  having  been  so  presented  must  be 
proved.  8upf>ose  a  seditions  address  had  been  presented  to  the 
King,  for  which  a  prosecution  had  been  instituted  against  the 
party  presenting  it,  it  cannot  be  contended  that  the  statement 
of  such  a  fact  in  the  Gazette  would  have  been  evidence  io  oon« 
vict  the  defendant  of  sediticm.     In  the  case  of  the  seven  Bi« 
shops  (a),  would  a  Gazette  have  been  evidence  of  the  address 
preseoled  by  them  to  King  JWmef  .9  If  the  Gaz^te  would  be 
evidence  of  such  a  feet  as  b  here  contended  &r,  U,  would  be 
equally  evidence  of  any  other  fact  stated  therein.  But  it  oeaoot 
be  conteMled  that  it  would  be  evidenee  of  a  commissioB  of 
batkrupt  having  issued  'i^iist  a  particular  person  ;  though  a 
notice  in  the  Gazette  requirHig  a  bankrupt  to  surrender  is  con- 
clusive against  him,  because  the  statute  (i^)  has  imade  it  good 
evidence.    But  like  very  circumstance  of  this  being  made  evi* 
deuce  by  u  particular  statute  is  a  strong  proof  that  in  oUier 
oases  not  provided  for  by  any  act  of  parliament,  the  Gazette 
is  net  evidence  cf  any  feet  therein  Mated,  with  respect  at  leaat 
to  anitters  which  are  not  acts  of  stete.     Neither  could  the  Gra- 
aetAe  he  ctidence  of  the  King^s  presentation  to  a  living ;  or  of 
his  grant  to  a  subject :  and  if  not  in  natters  of  nere  civil  con^ 
^tnrersy,  ijbrtiori  not  in  crimiaal  cases,  where  it  is  iiroiigM 

(a)  451.  2V.303  (»)  ^  6.3.  c  SO.  $.  1. 

forward 


Hour, 


438  CASES  IN  MICHAELMAS  TERM 

1793.  the  question  might  be  more  Fully  considefred  by  the  defendanfi 
counsel,  and  an  opportunity  afforded  to  search  the  precedents. 

The  motion  was  now  again  resumed,  when 

Erskine  stated  that,  having  more  maturely  considered  the  cases 
which  he  had  before  mentioned,  he  was  convinced  that  the  prty 
complaining  of  a  verdict  either  in  criminal  or  civil  cases  could 
not  claim  of  right  to  be  heard  upon  a  motion  for  a  new  trial  after 
the  four  first  days  of  the  term  :  but  that  it  was  also  certain  that 
under  particular  circumstances  the  Court  had  indulged  defendanti 
in  criminal  cases  with  stating  their  objections  to  the  verdict  after 
that  time ;  and  had  even  awarded  new  trials,  without  any  no- 
tion for  that  purpose  at  the  bar,  in  cases  where  there  seemed  to 
them  to' be  grounds  for  doubting  whether  substantial  justice  bad 
been  done.  And  that  being  the  case,  he  saw  no  impropriety  in 
the  counsel  for  a  party  under  those  circumstances  suggesting  ar- 
guments to  the  Court  for  a  similar  purpose ;  for  permission  to 
do  which  he  now  prayed  the  leave  of  the  Court. 

Lord  Ken  YON,  Ch.  J. — There  seems  now  to  be  no  difierence 
of  opinion  upon  the  subject;  and  I  am  glad  to  find  that  the 
rule,  by  which  the  Court  supposed  themselves  .to  be  boood,  is 
admitted  to  be  the  rule  of  the  Court.  I  well  remember  the  case 
of  the  King  v.  Govgh  ;  where  the  objection  to  the  verdict  was 
taken  by  the  Court  themselves,  who  thought  that  substantial  jus- 
tice had  not  been  done.  And  there  are  not  wanting  other  in- 
stances of  the  same  kind,  where  the  Court  in  criminal  cases  hare 
shewn  themselves  anxious  to  be  satisfied  whether  or  not  the  d^ 
fendant  had  been  properly  convicted,  without  any  motioo  of 
the  party  for  that  purpose.  This  was  done  by  JLiord  Mtm^i 
in  the  King  v.  Morris^  (a)  {ind  the  same  has  often  occurred  in 
other  cases.  But  that  all  objections  to  the  verdict,  intended  to 
be  made  by  the  party  interested,  must  regularly  be  made  witUn 
the  four  first  days  of  the  term,  there  cannot  be  a  doubt.  Aod 
this  point  being  now  clearly  ascertained,  if  the  counsel  ibr  the 
defendant  have  any  thing  to  offer,  in  order  to  shew  that  justice 
has  not  been  administered  to  the  defendant  in  this  instance,  the 
Court  will  readily  hear  it. 

Erskine  then  stated  that  he  was  under  some  difiiculty  in  bring- 
ing his  objections  properly  to  the  notice  of  the  Coort,  becaose  the 
learned  judge  who  tried  the  cause  having  died  since,  and  a  ver; 
short  report  having  been  made,  which  was  (as  he  underBtood) 

(rt)%Buft.lLB9. 
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copied  ftDm  his.  note  b^ok,  the  objection  did  not  appear  upon      1793. 
the  report.  — — 

Lord  Kenton  observed,  that  upon  the  death  of  Sir  Dudley  ^i^aS?* 
Ryder  between  the  circuit  and  the  following  term,  accounts  of    ^*'*- 
those  causes,  in  which  motions  for  new  trials  were  made,  were 
brought  before  the  Court  upon  affidavit. 

Erskincy  Dayrelly  and  Clarke^  then  submitted  their  objections 
against  the'  verdicts.  1st,  With  respect  to  the  libel,  intitoled, 
^  A  letter  addressed,"  &c.  The  allegation  that  divers  addresses 
had  been  presented  to  the  King,  &c.  was  not  proved  at  the 
trial;  the  only  proof  of  it  being  the  production  of  the  Gazette 
in  which  it  was  stated  that  such  addresses  [stating  them]  had 
been  presented  to  the  King.  It  is  not  disputed  buf  that  the 
Gazette,  purporting  to  be  printed  bj  the  King^s  Printer,  must 
be  taken  to  be  the  London  Gazette,  published  und^r  the  autho- 
rity of  Government :  but  the  bare^production  of  the  Grazette  is 
no  evidence  that  the  addresses  therein  set  forth  had  been  pre* 
sented.  The  averment  that  divers  addresses  had  been  presented 
to  the  King  must  be  proved  in  the  same  way  that  an  averment 
of  any  particular  address  having  been  so  presented  must  be 
proved.  SupfM>se  a  seditious  address  had  been  presented  to  the 
King,  for  which  a  prosecution  had  been  instituted  against  the 
party  presenting  it,  it  cannot  be  contended  that  the  statement 
of  such  a  fact  in  the  Gazette  would  have  been  evidence  to  000- 
vict  the  defendant  of  sedition.  In  the  case  of  the  seven  Bi« 
shops  (a),  would  a  Gazette  have  been  evidence  of  the  address 
preseoled  by  them  to  King  Jomef.?  If  the  Gazette  would  be 
evidence  of  such  a  fact  as  b  here  contaided  ibr,  M  would  be 
equally  evidence  of  any  other  fact  stated  therein.  But  it  cannot 
be  contended  that  it  wonld  be  evidenee  of  a  commission  of 
baakrupt  having  issued  •i^gaiiist  a  particular  person  ;  though  a 
notice  in  die  Gazette  requinng  a  bankmptto  surrender  is  con- 
clusive against  him,  because  the  statute  <i^)  has  made  it  good 
evidence.  But  the  very  circumstance  of  this  being  made  evi* 
dence  by  a  particular  staturte  is  a  strong  proof  that  in  other 
cases  not  provided  for  by  any  act  of  parliament,  the  Gazette 
is  not  evidence  cf  any  fact  therein  Mated,  with  respect  at  lenat 
to  matters  which  are  not  acts  of  stele.  Neither  could  the  Gra* 
aetle  he  etidence  of  the  King's  presentation  to  a  living  ;  or  of 
his  grant  to  a  subject :  and  if  not  in  natters  of  mere  civil  cmw 
troversy,  ufarOori  not  in  criminal  cases,  where  it  is  lirougM 

(•)4SI.2V.303  ($)j»6.3.cS0.  «.l. 
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1793.     forward  as  efidence  of  a  fact  necessary  to  constitate  the  goilt 
of  the  party.     If  the  averment  had  merely  been  that  it  had  be- 


^'J^^  fore  appeared  in  the  London  Gazette  that  such  addresses  had 
Holt,  been  presented  to  the  King,  such  an  averment  might  have  been 
proved  by  the  production  of  the  Gazette :  but  the  presentation 
of  those  addresses  is  averred  as  an  independent  fact,  and  there- 
fore must  be  proved  like  all  other  facts  by  the  best  evidence 
vrhich  the  nature  of  the  thing  vrill  admit;  and  the  Crown  might 
have  produced  belter  evidence,  by  subpoenaing  any  of  the  per- 
sons who  presented  those  addresses,  or  saw  them  presented. 
The  proclamation  purporting  on  the  face  of  it  to  be  printed  by 
the  King's  Printer  is  good  evidence  of  the  fact  of  such  a  pro- 
clamation* having  issued,  because  it  is  the  usual  mode  by  which 
such  acts  are  notified  from  authority  to  the  public :  for  the  same 
reason  perhaps  the  proclamation  might  have  been  proved  by  the 
Gazette  in  which  it  was  inserted.  But  this  in  ite  nature  must 
be  confined  to  acts  of  state  flowing  from  the  Crown  or  Govern- 
ment ;  of  which  nature  it  cannot  be  contended  that  addresses 
delivered  by  private  individuals  are.  Such  acts  as  these  are 
of  no  authority,  and  can  no  more  be  considered  as  acli  of 
state  than  any  petition  of  any  individual  presented  to  the 
King. 

As  to  the  other  information  upon  the  libel,  intituled,  '^  An  ad- 
*^  dress  to  the  tradesmen,*'  &c.  the  defendant  offered  evidence, 
that  the  paper  published  by  him  was  not  his  composition,  but  had 
been  published  in  the  year  1783  by  other  persons  now  in  office 
under  Government,  who  had  not  been  prosecuted  for  it,  and 
that  h0  had  only  reprinted  the  same  work ;  which  evidence  was 
rejected  by  the  learned  judge.  Now  if  the  seditious  intent  im- 
puted by  the  information  be  merely  a  matter  of  inference  fbm 
the  thing  published,  the  evidence  was  properly  rejected.  But 
,if  the  seditious  intent  be  a  matter  of  foct  to  be  collected  as  well 
from  extrinsic  circumstances  as  from  the  publication  itself,which 
it  must  be  considered  to  be,  then  this  was  important  evidence 
to  rebut  the  seditious  intent ;  and  it  having  been  rejected,  a  new 
trial  ought  to  be  granted  upon  this  as  well  as  the  other  infbrm- 
ationw  In  Dr.  SacheverelTs  case  (^),  Sir  Simon  JTiarcotfrlcoonsel 
for  the  defendant,  was  permitted  to  give  evidence,  that  parts 
of  the  sermons,  for  the  publishing  of  which  he  was  proseciited, 
were  taken  from  former  publications  held  in  high  estimation  hy 
the  Church  otEnglandy  and  that  many  eminent  persons^  amongst 

(•)  5  a.  2V.  71S,  7S9. 
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whom  were  many  of  the  Bishops  at  that  time  on  the  bench,  1793. 
bad  before  published  similar  sentiments.  But  whatever  doubts 
nay  have  existed  prior  to  the  last  statute  (a)  for  the.  regulation 
oftrials  for  libels,  that  act  gives  the  jury  a  right  to  take  into 
their  consideration  *the  intention  of  the  party  accused  of  pub- 
lishing a  libel ;  and  this  evidence  was  admissible  under  that  act. 
But  if  the  Court  should  be  of  opinion  that  the  evidence  tendered, 
on  behalf  of  the  defendant  was  inadmissible,  then  a  new  trial 
ought  to  be  granted  for  the  improper  admission  of  similar  evi* 
dence  against  him.  For  it  was  permitted  to  be  given  in  evi- 
dence that  a  servant  in  the  defendant's  shop  had  been  seen  with 
a  cap  on  his  head  marked  with  the  words  ^^  Liberty  and  EqJ*'  (for 
Equality)  in  order  to  shew  that  the  defendant  published  the 
libel  with  a  seditious  intent.  Either,  therefore,  extraneous 
matter  is  or  is  not  admissible  to  prove  the  seditious  intent  on  a 
trial  for  a  libel :  if  it  be,  the  defendant  ought  to  have  been  per- 
mitted to  give  the  evidence  he  tendered ;  if  not,  the  evidence 
which  was  received  was  improperly  admitted ;  and  in  either 
case  a  new  trial  should  be  granted^ 

The  Jitometf  General^  contra.  1st,  In  answer  to  the  first  ob« 
jection ;  the  Gazette  was  as  good  evidence  of  the  addresses 
having  been  presented  as  the  nature  of  such  an  averment  re« 
quired.  The  addresses  were  a  matter  of  public  notoriety,  re« 
ferred  to  in  the  libel  as  such,  and  the  Gazette  an  authentic 
medium  of  proof  of  such  a  fact.  It  was  not  indeed  conclusive, 
but  it  was  primd  facie  evidence  of  the  &ct.  It  is  admitted  that 
if  the  averment  had  been  that  certain  addresses  had  before  that 
time  been  published  in  the  London  Grazette,  then  the  produc- 
tion of  the  Gazette  would  have  been  proper  evidence.  But  if 
there  be  any  weight  in  the  present  objection,  it  would  extend 
also  to  the  case  of  such  an  averment ;  for  the  question  might 
still  have  been  asked.  How  is  it  proved  that  the  writings  therein 
announced  were  addresses  ?  Whether  they  were  or  not,  it  might 
equally  be  urged,  can  only  appear  from  the  production  of  the 
writings  themselves :  even  the  persons  themselves  who  presented 
those  writings  to  the  King,  could  not  according  to  this  mode  of 
reasoning  have  given  parol  evidence  of  their  contents,  but  the 
writings  themselves  would  have  been  required  to  be  produced 
under  the  King*s  sign  manual.  Upon  the  same  principle  it  might 
have  been  objected  that  the  Proclamation,  printed  by  the  King*8 
Printer,  could  not  be  legal  evidence  of  the  fkct  that  such  a  pro- 
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1793.  clamation  had  issued.  The  counsel  for  the  prosecutioo  might 
with  equal  propriety  have  been  called  upon  to  prove-that  Mr. 
Strahan  was  the  King's  Printer;  the  patent  to  that  purpose  most 
have  been  produced,  being  the  best  evidence  of  his  appotnt- 
ment;  again,. it  might  have  been  required  to  prove  that  the 
printed  Proclamation  was  an  exact  copy  of  the  writing  trader 
the  sign  manual  from  whence  it  was  taken ;  or,  perhaps^  that 
the  writing  itself  should  be  produced.  But  as  all  this  extreme 
particularity  of  proof  has  never  been  required  in  such  cases, 
there  is  no  reason  for  requiring  it  in  the  present  instance. 
The  Gazette  is  of  \im\i  primd  facie  evidence  of  matters  of  State 
and  of  public  acts  of  the  Government.  It  is  pnblished  by  the 
authority  of  the  Crown ;  it  is  the  usual  way  of  notifying  soch 
acts  to  the  public ;  and  therefore  is  entitled  to  credit  in  respect 
of  such  matters.  Lord  Holt  held  it  a  high  misdemeanor  topub- 
lish  any  thing  as  from  royal  authority,  which  was  not  sa  Id 
a  late  case  at  Jjaticaster^  upon  an  occasion  similar  to  the  present, 
Bullevj  J.  held  that  the  Gazette  was  evidence  of  the  King's  Pro- 
clamation contained  therein.  So  it  has  been  held  by  all  the 
judges  that  the  articles  of  war,  printed  by  the  King's  Printer, 
are  good  evidence  of  such  articles  (a).  As  to  the  Gazette's  not 
being  evidence  that  a  commission  of  bankrupt  has  been  properly 
issued,  it  is  sufficient  to  say  that  the  commission  itself  wonU  not 
be  evidence  without  proving  the  petitioning  creditor's  debt,  &c 
Besides,  it  is  merely  a  muniment  of  a  private  nature,  and  not  a 
public  matter  of  State.  And  this  answer  applies  to  the  other 
cases  mentioned.  But  this  sort  of  evidence  is  admitted  in  all 
public  matters  relating  to  the  State,  amongst  which  addreses 
of  the  nature  in  question  are  undoubtedly  to  be  ranked. 

Secondly,  as  to  the  improper  rejection  of  evidence  upon  the 
other  information ;  there  is  no  foundation  for  the  objection,  be* 
cause  the  evidence  if  admitted  would  have  proved  nothing.  How 
can  it  operate  as  an  excuse  to  one  man  for  having  published  alibel 
that  another  man  has  before  dona  the  same  thing?  If  thatconid 
be  admitted  as  evidetice  on  the  part  of  a  defendant,  then  the 
Crown  might  also  give  in  evidence  that  other  persons  had  faeea 
convicted  for  publishing  the  same  or  similar  sentiments.  It 
would  also  be  evidence  that  other  persons  thought  that  what 
the  defendant  had  pnblished  was  not  libellous,  and  had  pabBfliied 
sentiments  to  that  effect.  In  short,  the  position  of  the  defend* 
ant\  counsel^  if  maintainable,  would  lead  to  the  most  absard 

(fl)  WWvgriBxx^^  ^w.  nth,  1784. 
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consequeaces  and  to  the  admission  of  evidence  perfectly  fbreig;n     1793. 
to  the  issue.    This  is  very  different  from  the  evidence  pven  of  -— — — 
the  manner  in  which  the  sale  of  these  libels  was  conducted  by  the   ^]^1^^ 
derendirat,namely,hiR  servant  appearing  with  the  words  ^^Liberty      Holt. 
"  and  Equality"  on  his  cap,  because  that  was  strong  evidence  in 
ag^^ravation  of  his  intention  in  publishing  the  libels  in  question. 

Lord  Kenton,  Ch.  J. — The  real  points  in  this  case  are  so 
clear,  and  have  been  sq  perfectly  well  settled,  that  I  think  they 
cannot  admit  of  any  serious  doubt.  That  the  Gazette  is  evi- 
dence of  many  acts  of  State  is  not  doubted ;  that  it  is  evidence 
or  the  King*s  proclamation  seems  not  to  be  disputed  in  this  case, 
and  that  it  is  evidence  of  a  proclamation  for  the  'performance 
of  quarantine  cannot  be  doubted.  In  order  to  encounter  this 
general  proposition  (a  doctrine  adopted  at  all  times)  oaspes  have 
been  put  at  the  bar,  which  have  no  reference  to  the  State,  grants^ 
by  the  King  to  a  subject  of  a  tract  of  land,  or  of  presentations : 
but  these  are  the  evidence  of  private  titles,  and  become  parts  of 
the  private  muniments  of  the  families  to  whom  they  are  granted. 
But  they  have  no  resemblance  whatever  to  the  acts  which  have 
been  the  subject  of  discussion  in  this  case,  acts  done  by  and  to 
the  King  in  his  regal  character ;  they  ^re  the  addresses  of  dif- 
ferent bodies  of  subjects  going  to  ofier  their  loyalty  nt  the  foot 
of  the  throne,  and  received  by  the  King  in  his  public  capacity. 
They  then  become  acts  of  State ;  and  of  such  acts,  announced 
to  the  public  in  the  Gazette,  it  is  admitted  that  the  Gazette  is 
evidence  in  courts  of  justice.  The  Attorney  General,  in  his 
answer  to  this  oligection,  has  shewn  the  im]fK>seibility  of  giving 
other  evidence  of  such  acts.  I  am  therefore  cleariy  of  opinion 
that  the  decision  of  the  judge  at  the  trial  was  founded  en  prin- 
ciples of  law,  (and  it  seems  as  if  he  thought  it  of  too  little  im- 
portance to  take  notice  of  in  his  notes  of  the  trial,)  and  tlmt 
there  is  no  foundation  for  this  objection. 

The  other  objectiein,  which  applies  only  to  the  second  inform- 
ation, is  that  evidence,  tendered  by  the  defendant,  was  impro- 
perly rejected ;  and  that  evidence  was  merely  offered  to  shew, 
that  ten  years  ago  other  persons  published  a  paper  similar  to  Chat 
which  is  the  subject  of  this  prosecution.  Bat  the  consequence^f 
admitting  that  evidence  would  have  been,  that  those  persons  who 
were  not  only  not  called  upon,  but  could  not  have  had  any  op- 
portunity, to  defend  themselves  against  this  charge,  wiglit  have 
been  pronounced  to  be  guilty.  Such  evidence  would  lead  to 
the^moflt  daDgertNis  oonsequences ;  and  the  guik  or  inaocence  of  * 
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1793,^     thofle  persons  could  not  affect  the  deeisiod  of  this  case.  If  the 
defendant  could  have  shewn  that  he  had  puUiahed  Uie  paper 
in  question  without  knowing  its  contents,  as  that  beeonUiiot 
read  and  was  not  informed  of  its  tendency  until  aftprwirds, 
that  argument  might  have  been  pressed  upon  the  jury.    But  as 
the  defendant  knew  of  the  contents  of  the  paper  before  be  pob* 
lished  ity  and  as  it  is  not  disputed  but  that  the  paper  is  criminal^ 
I  confess  that  I  cannot  see  the  relevancy  of  the  evidence  which 
was  tendered.    It  has  been  argued,  however,  that  the  evideDce 
was  rendered  admissible  by  the  late  act  of  parliament,  which  en- 
ables the  jury  also  to  decide  upon  the  whole  question,  ioclading 
also  the  intention  of  the  party  accused  of  publishing  a  libel:  but 
it  seems  to  me  that  the  defendant  has  had  the  full  benefit  of 
that  statute ;  for  the  question  left  to  the  jury  embraced  every 
thing  that  could  be  left  to  their  consideration.    And,  (hey  hav- 
ing found  that  the  defendant  published  this  paper  with  a  sedi- 
tious intention,  there  is  nothing  left  for  our  deliberation. 

AsHHURST,  J. — ^The  rule  with  regard  to  the  time  of  moving 
for  new  trials,  seems  now  admitted  to  be  the  same  in  cnmiwl 
as  in  civil  cases.  But,  though  that  be  the  general  rule,  whea 
the  Court  see  reason  to  suspect  that  justice  has  not  been  done  to 
any  particular  defendant,  they  will  in  their  discretion  directs 
fiirther  enquiry  into  the  merits  of  the  cause.  The  question  now 
before  the  Court  is.  Whether  any  evidence  were  improperly  re- 
ceived, or  improperly  rejected,  which  will  entitle  the  defendant 
to  a  new  trial  in  either  of  these  cases  ?  With  regard  to  the  first, 
I  think  that  the  evidence  given  was  legal  and  satisfactory.  The 
Gazette  states  that  different  addresses  had  been  presented  to  the 
King;  now  the  Gazette  is  an  authoritative  mean  of  proving  all 
acts  relating  to  the  King  and  the  State ;  otherwise  the  proof 
would  run  into  endless  niceties,  as  has  been  stated  by  the  At- 
torney  Greneral.  Then  taking  tiiat  to  be  the  general  rule,  Was 
this  a  matter  touching  the  King  and  the  State  ?  Of  that  I  think 
no  person  can  doubt:  these  addresses  at  the  time  they  were  pre- 
sented concerned  the  King  and  the  State  very  materially;  they 
manifested  the  detestation  of  the  public  concerning  certain  do^ 
trines  which  bad  lately  before  been  propagated  inimical  to  the 
Government  and  the  Constitution  of  the  Country. 

The  other  question  merely  respects  the  second  information ; 
and  I  am  clearly  of  opinion  that  the  evidence  tendered  was  not 
admissible.    One  of  the  consequences  of  admitting  that  kind  of 
evidence  would  be,  that  the  publisher  of  a  libel  could  not  be  in- 
dicted 
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dieted  before  the  author,  and  that  would  be  tantamount  to  saying,      1793. 
that  in  many  instances  there  should  be  no  punishment  at  all.     

B0LLER,  J.— The  case  of  R.  v.  Gough,  was  one  of  the  first  '^^'^ 
cases  in  which  the  Court  granted  a  new  trial  after  the  expiration  Holt. 
of  the  time  allowed  by  the  practice  of  the  Court  to  move  for  a 
new  trial.  I  read  the  report  of  the  first  trial ;  immediately  on 
my  reading  it,  the  Court  thought  that  the  defendant  ought  not 
to  have  been  convicted ;  and  Lord  Mansfield  mA^  we  must  either 
grant  a  new  trial  or  defer  giving  judgment  for  ever.  But  the 
Court  did  not  interpose  without  being  apprized  that  they  were 
exceeding  the  rules  of  the  Court ;  and  nothing  would  have 
induced  them  to  break  through  those  rules  but  the  clear  opinibn 
which  they  entertained  that  injustice  would  otherwise  have  been 
done  to  the  defendant.  In  the  case  of  jR.  v.  Atkinson  it  is  impos- 
sible to  overlook  the  extreme  caution  expressed  hyljOvAMansfield 
to  prevent  the  public  seeing  that  what  had  been  done  in  JZ.  v. 
Gough  was  irregular.  Lord  Mansfield  himself  mentioned  the 
case  on  the  third  day  of  the  term,  and  said  if  no  motion  for  a 
new  trial  were  made  on  the  fourth  day  it  could  not  be  made 
at  all.  The  result  of  all  the  cases  which  have  been  mentioned  is, 
that  if  the  defendant  do  not  move  for  a  new  trial  within  the  four 
days,  he  cannot  be  heard  at  all  on  the  subject  of  a  new  trial ;  all 
that  he  can  do  afterwards  is  to  move  an  arrest  of  judgment,  which 
may  be  done  at  any  time  before  judgment  is  pronounced,  or  ad- 
dress himself  to  the  Court  in  mitigation  of  the  punishment;  and 
if  in  the  course  of  that  address  it  incidentally  appear  that  justice 
has  not  been  done,  the  Court  will  interpose  of  themselves. 

Two  questions  of  law  have  been  made  in  these  cases ;  the  first, 
Whether  the  Gazette  were  legal  evidence  to  prove  that  the  ad- 
dresses had  been  presented  to  the  King  ?  As  this  question  arises 
on  the  report  we  are  bound  to  give  our  opinion  upon  it  In  the 
case  alluded  to,  as  having  happened  at  Lancaster ^  I  admitted  the 
Gazette  in  evidence  upon  this  principle,  that  every  thing  which 
rektes  to  the  King,  as  King  of  this  country,  is  in  its  nature 
public;  and  that  a  Gazette  which  contains  any  thing  done  by  his 
Majesty  in  his  character  of  King,  or  which  has  passed  through 
his  Majesty's  hands,  is  admissible  evidence  in  a  court  of  law  to 
prove  such  thing.  The  case  of/?,  v.  Franklin  (a),  though  not 
directly  on  the  point,  establishes  this  to  be  evidence  ;  for  there 
the  Court  admitted  the  Journals  of  the  House  of  Lords,  not  only 
to  prove  the  address  to  the  King,  but  the  King's  answer  to  the 

House. 
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1793.      House.  Now  if  the  Journals  were^evideoce  to  prove  both  tbose 
*  things,  in  that  case,  it  seems  to  me  that  the  Gazette,  which  is 

^^^^  published  by  royal  authority,  is  good  evidenGe  to  prove  that  these 
Holt,  addresses  had  been  presented  to  the  King.  The  other  case  of  R. 
T.  Withers  was  also  tried  before  me  at  Stqgbrd.  The  prisoner, 
who  was  a  common  soldier,  was  indicted  for  the  murder  of  a 
Serjeant  in  the  same  regiment.  It  became  a  material  question  to 
consider  how  &r  the  prisoner  was  to  be  obedient  to  his  serjeast ; 
that  depended  on  the  articles  of  war ;  and,  the  prosecution  being 
strangely  neglected,  the  articles  of  war  were  not  produced  at 
the  trial ;  it  occurred  to  me  that  there  was  great  reason  to  doobt 
on  the  propriety  of  the  conviction  founded  on  this  defective  evi- 
dence; and  I  reserved  the  case  for  the  opinion  of  the  judges, 
who  thought  that  the  articles  of  war  ought  to  have  been  pro- 
duced, and  if  they  had  been  produced  as  printed  by  the  King's 
Printer,  it  would  have  been  sufficient  evidence.  However,  on 
this  information  I  do  not  think  ihe  prosecutor  iieed  have  g;iveB 
any  evidence  at  all  of  these  addresses :  the  averment  respectiiig 
these  addresses  seems  unnecessary ;  for  the  information,  after 
stating  the  proclamation  and  the  addresses,  chai^ges  the  defendant 
wiHi  a  seditious  intent  to  bring  ihe  said  proclamation  inio  cotOempt^ 
without  noticing  the  addresses  again;  The  distinction  between 
material  and  immaterial  averments  is  perfectly  well  settled:  if 
11 B,  is  p.  ^^  averment  be  material,  that  is,  if  it  be  connected  with  the 
^^1  charge,  it  must  be  proved :  Lut  if  it  be  totally  immaterial,  and 

if  the  libel  be  not  connected  with  the  averment,  it  need  not  be 
proved. 

1  do  not  differ  in  opinion  with  thie  court  on  the  point  made 
respecting  the  other  information ;  but,  for  the  sake  of  the  prece- 
dent, I  will  confine  myself  to  this  observation,  that  as  this  objee- 
tion  does  not  appear  on  the  judge's  report,  I  think  we  ought  not 
•  to  take  any  notice  of  it  after  the  expiration  of  the  four  days. 
OaosE,  J. — The  motion  for  a  new  trial  seems  to  have  been 
made  on  a  misapplication  of  the  rule  respecting  motions  in  arrest 
of  judgment;  for  the  objection  by  the  prosecutor  that  it  is  now 
too  late  for  the  defendant  to  move  for  a  new  trial  is  perfectly  well 
founded.  But  what  passes  every  day  in  this  court  will  leave  the 
subjects  of  this  country  in  no  difficulty  upon  this  point;  for 
though  the  rule  be  settled  that,  after  the  first  four  day8,the  defend- 
ant cannot  move  for  a  new  trial,  wherever  the  Court  have  seen  of 
themselves,  or  on  the  suggestion  of  couosel,  tfiat  the  defeodaat 
has  been  imprpperly  convicted,  they  always  have  interpo8ed,(aod 

I  take 
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I  take  it  for  granted  always  will  interrere,)  to  prevent  judg^      179S. 
ment  being  passed  on  an  innocent  man. 

As  to  the  objection  that  the  Gazette  was  improper  evidence; 
I  cannot  add  to  what  has  been  said  already ;  the  cases  cited  by 
my  brother  Duller  are  clear ;  and  the  answer  given  by  the  At- 
-  torney  Greneral  to  the  objection  seems  decisive.  With  regard 
to  the  other  objection :  it  does  not  clearly  appear  to  me  what 
this  supposed  paper  was,  which  the  defendant  wished  to  give  in 
evidence,  and  as  it  does  not  appear  on  the  judge's  report,  it 
would  be  sufficient  to  give  that  answer  to  the  objection.  But 
supposing  a  paper,  precisely  similar  to  that  which  is  the  sub- 
ject of  this  indictment,  had  been  offered  in  evidence,  the  vin- 
dication of  this  publication  could  not  be  made  out  by  a  prior 
publication  of  the  same  kind.  It  does  not  follow  that,  because 
one  libeller  has  not  been  punished,  another  should  not  even 
for  tbe^same  publication  at  a  future  time.  The  admitting  of 
fiucb  evidence  as  that  alluded  to  would  lead  to  all  those  mis« 
cbievous  consequences  already  pointed  out ;  and  therefore  I  am 
of  opinion,  that  if  the  paper  which  the  defendant  tendered  in 
evidence  was  exactly  similar  to  that  for  the  publication  of  whieh 
be  was  prosecuted,  the  learned  judge  did  right  not  to  receive  it. 

The  Court  on  a  subsequent  day  sentenced  the  defendant  to 
pay  a  fine  of  50/.  and  to  be  committed  to  Newgale  kr  two  years, 
for  each  of  these  oflfences ;  and  to  find  sureties  for  his  good 
behaviour  fin*  five  years  afterwards* 


JVoe.^ 


The  King  against  the  Inhabitants  of  Long  Whatton 

r¥0  justices  removed  Agnes  Hkkling  firom  Long  What-  if  4  servant 
ton  to  BeHon :  The  Sessions,  on  appeal,  qnasbed  the  {q^^^^^ 
order  of  removal,  subject  to  the  opinion  of  this  Court  on  the  ^'^^  ^^ 

following  case :  ter,Uitevi« 

^  The  pauper  Agnes  HiekUng  is  now  a  lunatic.  She  formerly  whkh  dTe^ 
^  acquired  a  settlement  at  Belion  by  hiring  and  service.  After-  -{h^s^foM 
'^  wards  in  March  1780  she  went  to  live  with  Mrs.  Lowdham  at  ^  ^^f^  j| 
'^  Disewerth^  to  wait  upon  Mr.  Lowdham^  who  was  poorly;  and  Tear.tboagh 
'^  she  continued  there  till  Mrs.  Lowdham^%  death,  which  hap-  th? afsrst 
"  pened  two  or  three  years  afterwards.  On  the  day  of  her  going  JJ^*^^* 
"  to  Mrs.  LowdhanCs  she  told  her  brother-in-law,  Joseph  Pegg^  h*f«>  for 
^  that  she  was  hired  till  the  following  Michaelmas^  with  liberty  y<>ar(«). 
^  to  part  on  a  month's  wages  or  a  month's  warning,  and  had  5^/ffjel]* 


^  received 
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1793.     ^  received  9s.  dd.  earnest.    She  made  the  same  declaration  to 

"  one  Thomas  Fisher;  and  at  another  time  when  her  sister  was 

'^g^^  ''just  dead,  and  she  was  uneasy  about  her  own  situatioa,  upon 
^otorf*  *  "  *'*®  ^'^  Thomas  Fisher  telling  her  she  must  be  provided  for 
LoNo  «  somewhere,  and  asking  her  if  she  knew  where  she  belonged, 
''  she  said  she  belonged  to  Diseworthy  where  she  had  been  hired, 
''  and  received  2s.  6d.  earnest.  She  made  the  same  declarations 
''  to  Pegg :  but  to  neither  of  them  did  she  ever  mention  any 
''  second  hiring  to  the  said  Mrs.  Ijon>dhamj  or  any  thing  about 
''  her  situation  with  Mrs.  Lowdham^  but  what  is  mentioned 
''  above.  Both  P^gg  and  Fisher^  during  the  time  of  her  being 
''  with  Mrs.  Lowdham^  repeatedly  saw  the  pauper  waiting  npoa 
«  her  and  acting  as  her  servant.  The  respondents  objected  to 
''  the  admission  of  the  declarations  of  the  pauper  in  evidence; 
''  but  the  Court  received  them,  and  were  of  opinion  upon  the 
''  whole  evidence,  as  well  those  declarations  as  the  rest,  that 
''  the  pauper  bad  gained  a  settlement  at  Diseworth.^^ 

Daj/relly  in  support  of  the  order  of  Sessions,  relied  on  i?.T. 
The  Inhabitants  otLythe  (a)  as  decisive  to  shew  that  the  jus- 
tices at  the  Sessions  were  warranted  in  presuming,  from  the 
pauper's  long  service  in  Diseworih^  that  she  was  hired  for  t 
year  by  Mrs.  Lowdham  there. 

Oalfyy  conirdj  observed,  that  had  it  nol  been  for  the  pauper's 
declarations  relative  to  her  settlement,  which  ought  nottohafe 
been  received  in  evidence,  the  justices  would  not  have  foriBed 
the  same  conclusion ;  for  that  thej  had  stated  in  express  terns 
thatthey  had  formed  their  opinion  ^^  upon  the  whole  eridence 
^*  as  well  those  declarations  as  the  rest^ 

Lord  Kbnyon,  Ch.  J. — Independently  of  the  dedaratioos 
made  by  the  pauper,  there  was  sufficient  evidence  to  warrant 
the  justices  in  finding  a  hiring  for  a  year  in  Diseworih;  though 
the  pauper  were  at  first  only  hired  till  the  Michaelmas  follow- 
!d&  y^t  she  continued  in  the  same  service  for  three  yean. 

The  counsel  not  desiring  to  have  the  case  sent  back  again  to 
the  Sessions, 

The  order  of  Sessions  was  coofinned. 
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*TheKl^G   against  JOHV  YoVSGER.  Saturday, 

THIS  was  a  conviction  on  the  statute  29  Car.  2.  c.  7.    The  J}'^  '^tat.  ^ 
inrormation  charged  the  defendant,  who  was  a  baker,  with  do*^;  not 
having  on  Sundai/   i7th  of  November   179J  baked  meat  and  l!"k'-rba'!- 
pastry  for  Mr.  Pdlerson^  Mr.  Harding^  and  divers  other  per-  {jf  hfecul* 

SOn<*,  &C.  tomers  on  i 

Theevidence'was  stated  an  follows :  "  Willinm  fJannyof&c. 
saith  that  on  the  fiaid  17th  of  November  (being  tiie  Lord's-dav, 
commonly  called  Sundat/)  about  the  hour  of  one  of  the  clock  ia 
the  afternoon  of  the  same  day,  he  iVent  to  the  hou»^  of  the  haid 
John  Younger^  who  then  was  and  still  is  a  baker,  and  who  then 
carried  on  and  exercised  his  trade  and  bnsinesg  ofa  baker^  in  a 
certain  bakehouse  situate  in  &c.  aforesaid,  and  there  saw  him  the 
said  Jo/m  Younger  in  his  common  working  dress,  and  employed 
in  the  baking  of  meat  of  several  descriptions,  (that  is  to  say), 
licef, mutton, ham,  fowls,  dnck^,  pi*;:,  pie<:,and  puddii'g«i;  and  that 
npon  asking  him  the  said  Jobn  Younger  fi»r  uhom  those  thin«H 
were  baking,  he  r^^plied  (amoni^sl  others)  that  he  was  baking  a  ham 
and  a  fillet  of  veal  for  a  Mr.  Paierson  of&c. ;  and  also  a  fowl  and 
an  apple*pye  for  a  Mr.  Harding  in  ihe  same  street  and  parish: 
and  upon  the  said  William  Harvey  asking  the  said  John  Yottnger 
whether  he  considered  it  as  a  work  of  necessity  or  charity,  the.saiii 
John  Fr^i^wg-cr  replied  that  he  did  not  consider  It  as  such,  but  that 
he  did  it  to  oblige  his  customers,  and  that  he  was  paid  for  it, 
which  was  the  reason  of  his  so  baking  ;  and  upon  the  said  //7/- 
liam  Ilarxey  asking  the  said  John  Younger  whether  the  thingii 
he  was  so  baking  were  for  persons  who  could  have  otherwise 
provided  themselves,  he  replied  many  of  them  could  &c. ;''  upou 
v\hich  he  was  convicted  in  the  penalty  of  5.t. 

Mingay  objected  that  the  defendant  had  not  committed  any 
offence  within  the  statute  29  Car.  2.  c.  7.,  which  enacts  that "'  n^ 
tradesman,  artificer,  workman,  labourer,  or  other  person  whom- 
soever, shall  do  or  exercise  any  worldly  labour,  business  or  work 
of  their  ordinary  callings  upon  the  Lord's  day,  (works  of  ne- 
cessity apd  charity  only  excepted)"  under  the  penalty  of  5.^. ; 
for  ttiat  this  was  a  work  of  necessity  and  charity,  within  the  ex- 
ception of  the  act.  That  this  point  had  been  determined  in  R. 
v.  Cox  (a),  where  Lord  Mansfield  said  "  TLii  sort  of  baking; 

{a)  2  liurr.  TtI. 

Vol.  V.  2  (J 


450  CA8ES  IN  MICHAELMAS  TERM 

1793.     0|.  dressing  meat  on  a  Sunday  was  not  an  ofience  within  the 
Tiie  Jitit*   ^^^>''  ^°d  Foster  J.  thought  it  ^'  within  the  exception  of  works 
mgaimt     of  necessity  and  cbaritj,  and  also  within  the  subsequent  pn>- 
Tovran.  viso,  as  being  a  cook^s  shop"  (a). 

Bearcrofi^  in  support  of  the  conviction.  The  case  ofiZ.  t.Cox 
proceeded  on  the  ground  that  there  wan  an  exception  introduced 
for  the  sake  of  the  poor  (in  sect.  S.)  ^^  that  the  act  should  not  ex* 
tend  to  the  prohibiting  of  dressing  or  selling  meat  in  inns,  cooki' 
shops,  or  victualling  houses^^r  such  as  cannot  otherwise  he  pro* 
tided i^^  for  the  justices  of  the  peace  of  Middlesex  vluA  Westmht' 
ster  rested  their  defence  on  this,  that  the  baking  in  that  case  was 
a  matter  of  necessity,  ^^  and  of  relief  to  poor  people."  But  it 
cannot  be  contended  that  this  is  a  work  of  charity  or  neoesity: 
it  is  not  stated  that  the  persons,  for  whom  these  victuals  were 
baked,  were  poor ;  nor  is  it  necessary  that  any  persons  shooU 
luive  a  baked  dinner  on  a  Sunday.  But  whether  this  were  or 
were  not  a  work  of  necessity  can  be  more  properly  considered 
by  the  magistrate  convicting,  on  examining  into  the  merits  of 
the  case ;  and  here  be  has  decided  it  not  to  be  a  work  of  nece»it7 
or  charity.  But  even  if  tiie  case  of  R.  v.  Cox  had  established  it 
as  a  general  proposition  that  baking  dinners  on  a  Sunday  was 
not  an  offisnce  within  the  act,  the  authority  of  that  case  is  consider- 
ably shaken  by  a  subsequent  one,  Crepps  v.  Durden  (A),  where 
it  was  held  to  be  an  offisnoe  to  bake  rolls  on  a  Sunday. -^kxpt- 
ments  ab  ineoncenlenii  were  also  pressed  upon  the  Court ;  it  being 
suggested  that,  if  the  construction  of  the  act  against  the  cosfic' 
tion  were  to  prevail,  between  seven  and  eight  thousand  jouner* 
men  bakers  in  Zofidbn  would  be  prevented  observing  Sundsj/^ 
Lord  Kenton,  Ch.  J. — ^Thirty-four  years  have  neariy  passed 
since  the  decision  of  the  case  of  R.  v.  Cor,  which  inform^  tbe 
public  that  all  bakers  have  a  right  to  do  what  is  imputed  to  this 
defendant  as  an  offence.  This  circumstance  alone  ought  to  baTt 
some  weight  in  the  determination  of  this  case.  It  would  be 
cruel  not  only  to  the  defendant,  but  also  to  those  in  a  similar  situ- 
ation with  him,  if  we  were  now  to  punish  him  for  doing  tbii 
which  this  Court  publicly  declared  so  many  years  ago  mig^t  be 
done  with  impunity,  and  which  so  many  persons  have  been  doio; 
weekly  for  such  a  number  of  years.  I  confess  I  do  not  like  the 
complexion  of  this  prosecution ;  I  believe  it  is  a  mere  collusioB 
between  the  parties  below;  and  no  one  can  read  the  evidence 
which  is  stated,  without  considering  it  in  that  light.  With  regard 

(a)  Sects.  (b)Gmp.m. 

to 
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to  the  act  of  Parliament,  on  which  this  conviction  is  founded,  I      1793. 
think  we  should  construe  it  equitably,  so  as  that  it  may  answer  the  ' 

purposes  of  public  convenience,  taking  care  at  the  same  time  that  ^Lf^** 
Sunday  should  not  be  proikned.  It  was  extremely  wise  to  put  a  yoo  owu 
mark  on  that  day ;  by  observing  it,  Christianity  may  be  kept 
alive.  I  agree  with  Mr.  J.  Foster  (o),  that  I  am  for  an  observa- 
tion of  the  Sabbathj  but  not  for  a  Pharisaical  observation  of  it 
But  must  the  laborious  part  of  the  Community,  who  are  entitled 
to  some  indulgence  for  the  labours  of  the  past  week,  fare  harder 
00  (hat  than  on  any  other  day  ?  They  must  be  fed  on  that  day ; 
many  of  them  have  not  the  means  of  dressing  their  dinners  at 
home ;  and  those,  who  haVe,  will,  if  this  defendant  be  convicted, 
be  prevented  observing  the  Sabbaih.  That  day  will  (I  think)  be 
better  observed  if  the  construction  put  upon  this  law  in  jR.  v. 
Cox  be  now  adopted,  than  if  we  over-rule  that  determination, 
and  adjudge  this  to  be  an  offence.  That  decision  falls  within 
the  reason  of  the  law,  and  I  am  glud  to  find  that  it  is  an  autho* 
rity  for  us  at  present.  The  other  case  cited,  Crepps  v.  Durden^ 
is  clearly  distinguishable  from  this. 

AsHHURST,  J. — It  seems  to  me  that  the  construction  put  upon 
this  act  in  72.  v.  Cox  is  the  right  one ;  the  case  of  bakers,  though 
not  particularly  mentioned  in  the  exception  of  the  act,  is  within 
the  reason  of  it.  Though  by  this  means  some  few  journeymen 
bakers  are  kept  to  work  on  vl. Sunday ^  it  is  for  the  general  conve- 
nience of  the  Public,  because  it  enables  the  rest  of  the  Commu- 
nity to  attend  public  worship,  which  they  could  not  have  an  op- 
portunity of  doing  if  they  had  no  means  of  having  their  dinners 
dressed  from  home.  As  to  this  conviction  in  particular,  it  strikes 
me  in  the  same  way  it  did  my  Lord ;  it  appears  to  be  a  collusive 
transaction  ;  for  the  defendant  is  induced  to  give  evidence  against 
himself,  and  the  witness  is  stated  to  have  put  questions  of  law 
to  him,  apparently  for  the  purpose  of  negativing  the  exception 
<n  the  statute,  that  this  was  a  work  of  charity  or  necessity. 

BuLLEB,  J. — ^The  case  of  Crepps  v.  Durden  does  nat  apply 
\o  the  present.  The  baking  of  bread  in  the  ordinary  course  of  a: 
^ker's  business  is  undoubtedly  an  offence  under  the  act ;  and  it 
^as  too  much  to  suppose  that  the  Court  would  not  in  that  case 
letermioe  that  baking  rolls  was  not  equally  so.  I  argued  that 
ase ;  I  barely  alluded  to  the  case  of  R.  v.  CoXy  and  did  not 
^1  on  the  Court  to  decide  this  question  ;  there  the  principal 
loestioo  wa«  whether  the  plaintiff  could  be  convicted  in  more 
ban  one  penalty  on  the  same  day.    Then  this  case  must  be  de- 

(fl)  S  Burr.  786.  ,       _ 

2  G  2  termmed 
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lt93.     fermined  on  the  word«  of  the  statute,  and  the  case  of  i?.?.  far, 

• The  words  of  the  act  are  vague  and  indefinite ;  and  if  I  were 

'^agmnnt^    HOW  Called  upou  fof  the  first  time  to  expound  the  differentparU 

Jorty  (jf  tijjg  ia^|f  [  should  be  under  considerable  difficulties  in  draw- 
ing  any  precise  certain  Jine. '  J^  irst,  there  is  an  exception  as  to 
works  of  necessity  and  charity  ;  ttien  there  is  a  proviso  that  the 
act  shall  not  extend  to  cooks'  shops,  or  victualling  houses, /ur 
such  {IS  oihei^wise  cannot  be  provided:  but  these  expressions  are 
extremely  loose,  and  no  certain  line  can  be  drawn,  as  a  pure 
question  of  law.  We  find  one  solemn  determination  on  the^ 
doubtful  expressions  in  the  statute  ;  and  as  that  construction 
has  since  prevailed,  there  is  no  reason  why  we  should  now  put 
another  construction  on  the  act,  on  account  of  any  supposed 
change  of  convenience  as  fiiras  respects  the  journeymen  bakers 
If  that  construction  be  inconvenient,  it  is  the  business  of  the 
Leo^islature,  and  not  of  this  Court,  to  remedy  it.  We, » 
Juds^es,  are  bound  to  adhere  to  the  former  decision. 

GuosE,  J. — The  question  is  not  whether  baking  for  thisor 
that  man  be  a  trade,  but  whether  tlte  trade  of  baking,  carried 
on  in  this  way,  be  a  work  of  labour  prohibited  by  the  statute. 
^  The  crime  imputed  to  the  defendant  is  the  having  baked  dinner. 
on  a  Sundaiy,  There  cannot  be  any  distinction  between  dre«- 
ing  dinners  for  the  poor  and  the  rich,  as  far  as  respects  the 
baker:  It  isadmitted  that  dinners  for  the  former  may  be  dressed; 
then  is  it  to  be  endured  that  it  would  be  no  crime  to  bake  for  a 
man  who  is  too  poor  to  bake  at  home,  and  yet  that  the  baker 
must  be  convicted  on  a  penal  law  for  baking  for  another  perwfli 
who  happens  to  be  able  to  bake  at  home,  a  circumstance  of 
which  the  baker  cannot  be  cognizant  ?  This  case  therefore seero^ 
to  me  to  come  within  the  proviso  relative  to cook&* shops.  But 
even  if  the  words  of  the  act  were  mor9  doubtful,  as  we  find  * 
inise  which  was  determined  in  the  year  1739  applicable  to  the 
present,  and  which  decision,  so  far  from  having  been  over-ruled, 
has  been  acted  upon  since  that  time,  we  ought  not  to  overturn 
that  decision,  especially  as  the  case  arises  upon  a  penal  statute. 
Per  Curiam^  Conviction  quashed. 
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The  King  ngmmi  PcnuY,  and  Tw'o^Jllicrs.  ".Wrr,,, 
^^.iruAcA^iAji  ^Ji^^>9^ti^'2/,  /,^Zii%,^S 

IN  Hilary  Term  last  an  informntion  was  filed  by  the  Attor-  ir,«r»^r« 

ney  General  as:ainst  the  defendants  for  a  libel,  to  which  ;i>'<; «^*"'y 

•'       *  ?^  -    '  hH«  hern 

they  pleaded  not  guilty  in  TrmUy  Term.     Jn  the  Rarae  term  a  Htmik,  the 
''ppcial  Jnry  was  struck,  but  for  the  default  of  jurors  at  the  Sit-  offforde- 
finjjs  after  Triniti/  Term  the  information  was  not  tried.  A  rule  J*',l!'none'w 
havin^f  been  since  obtained  for  striking:  a  new  special  Jury,  It^Z^^^Y^ 

Erskine^  on  a  former  day,  moved  to  discharge  it,  on  the  ground  the  cause 
that  after  a  special  Jury  had  been  once  struck,  that  %Jury  alone,  tri#»d  by  (he 
or  as  many  of  them  as  appeared  when  the  cau«e  came  on  to  be  ajj'^iinJ^j. 
tried,  with  the  addition  of  talesfnen,  only  could  try  the  cause, 
That  the  stat.  3  Geo.  2.  r.  ^3.  sect.  15.  enacted,  that  "  the  Jury 
so  struck,  &c.  should  be  the  %Iury  returned  for  the  trial  of  the 
said  issne."  That  in  R,  v.  JoUiJfe  (/?),  where  the  trial  had. been 
put  olT  on  the  day  fir?t  appointed,  the  prosecutor  applied  to 
Lord  Kent/on^  at  his  chambers,  for  a  new  Jury,  which  was  re- 
fused, and  the  Jury  first  struck  tried  the  defendant. — He  also 
produced  an  affidavit,  in  which  it  was  stated  that  i\\e  venire  and 
distringas  of  the  former  Jury  in  this  case  were  returned  5  anc| 
that  the  twenty-four  persons  named  in  those  writs  were  alive 
and  resident  in  the  county.  And  he  observed  that,  though  a 
distinction  formerly  prevailed  in  cases  where  then?  had  been  a 
change  of  sheriff  after  the  time  of  striking  the  first  Jury,  in 
which  casi*  a  new  special  Jury  was  struck,  that  distinction  had 
been  exploded  in  11,  v.  Ilari  (b), 

Bearcrnfl  now  shewed  cause  against  this  rule,  and  insisted  that 
what  had  been  done  in  this  case  was  warranted  by  practice  and 
authority,  and  supported  by  principle.  Th^t  it  was  of  great  im- 
portance to  the  administration  of  justice  that  there  should  not  be 
a  standing  Jury,  and  that  the  parties  might  have  no  opportunity 
of  tampering  with  the  Jury.  That  in  point  of  practice  it  had 
been  usual  to  strike  a  new  special  Jury,  whenever  the  cause  went 
off  for  a  default  of  Jurors  at  the  time  first  appointed.  That,  in 
a  very  late  case,  IL  v.  Lord  Ch,  Filzroi/j  which  was  an  informa- 
tion in  nature  of  a  quo  warranto^  a  new  special  Jury  had  been 
struck,  as  a  matter  of  course,  under  such  circumstances.  That  in 
ij.  X.  JolliffeyVider  the  trial  had  been  pu,t  off  at  the  Spring  assizes 

(a)  jHte,  4  vol.  285.  •  (ft)  Cony,  412. 

OR 
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1793*     on  account  ofsome  hand-bills  which  the  defendant  haddistiv 
*  bated  with  a  view  of  influencing  the  Jury,  a  new  specialJary 

agaiMt^   ^^  struck  in  the  fos/er  Term  followinir,  as  a  matter  ofconne, 
*^  and  not  on  the  ground  of  the  defendants  having  Attempted  to 

influence  the  former  Jury ;  and  that  the  application  for  another 
special  Jury  (alluded  toby  the  defendant's  counsel  in  makiogthis 
motion)  was  afterwards  in  Trinity  Term :  but  that  in  &ct  tbe 
Jury  first  appointed  did  not  try  the  defendant,  but  a  secoDd 
special  J  ury  struck  in  the  Easter  Term  after  the  assises  when  the 
trial  wafl  first  fixed.  That  in  R.  v.  Hart  the  twenty-four  had  not 
been  struck,  and  that  the  only  question  there  was  whether  the 
master  should  reduce  the  forty-eight  to  twenty-four.  And  that 
this  very  question  had  been  determine  in  R.  v.  Waring  (a). 

BuLLER,  J.  having  asked  the  prosecutor^s  counsel  whether  he 
had  seen  a  contrary  determination  in  R.  v.  Franklin^  and  re- 
ceived an  answer  in  the  negative,  read  those  parts  of  the  fol- 
lowing note,  which  are  applicable  to  this  point.  <<  The  King 
«  against  Franklin  (*).  BiL  6  G.  2.  B.  R.  1731.  FradiiM 
was  convicted  upon  an  information  for  publishing  a  libel 
against  the  Government ;  and  now  Mr.  Boetle  moved  that  the 
poseeutor  should  bring  in  the  postea^  and  that  the  Jury  pro- 
cess, &c.  might  be  filed ;  and  said  such  a  motion  was  granted  in 
the  case  of  the  King  v.  Wardj  and  also  in  the  case  of  the  King 
▼•  Wrighi.  It  was  olgected  by  the  Court  (upon  the  informa- 
tion of  Mr.  MastemumJ  that  it  was  contrary  to  the  practice  <tf 
the  Court  in  these  cases  to  hasten  and  oblige  the  Crown  to 
bring  in  the  postea  upon  motion ;  and  that  the  defendant  coold 
not  move  in  arrest  of  judgment  till  the  prosecutor  had  bronght 

(•)  The  followiiiK  note  of  £.▼.  Warhtg  was  mdfrom  Che  BBBurripto  of  cbebie 
Mr.  JfflfffnMM  .'—A.  ▼.  Wttrtmg.  Indictment  a|^ntt  the  defendant  for  pei)u7«  ■* 
JBmI.  l!2  Q^i.  %,  The  defendant  pleaded  not  guUty  in  7Hil<y  Term  folh»wiii|;  «^ 
Mr.  WMtjfy  on  behalf  of  the  prowcotor,  noted  for  a  ipecial  Jury.  The  recorf  ««t< 
down  for  trial  at  the  enraii^  aaiisei,  and  the  specud  Jury  were  returned  lor  the 
IrfaU  I  bat  the  came  was  not  entered  with  the  manhal,  the  prosecutor*!  witnecA  vk 
being  aUe  to  attend.  In  the  Miehadnuu  Term  following  the  Court  gave  costs  t«  (^ 
defendant  against  the  prosecutor  for  not  having  proceeded  to  trial,  lo  AJbry(<) 
Term  following  a  motion  was  made  for  a  special  Jury  by  Mr.  Burrdl,  which  wtt^P* 
posed  by  Mr.  Tughr^  the  defendant's  counsel,  who  said  he  did  not  see  any  icason  ^ 
the  same  Jnry  sboold  not  be  summoned  to  attend  at  the  nett  assiies.  M  pw  (V><* 
(Frtoiyn,  J.  and  ChappU  J,  abs.)  ^  If  the  party  desire  a  new  special  Jury  frecassDC 
refttte  him  one."  And  Page.  J.  **  seemed  to  t  hink  that  Me  firmtr  contf  mtkmm' 
tmmd."    P«r  Curiam^  let  there  be  a  new  special  Jury. 

(«)  Fids  t  SsM.  Qu€y  page  SSS.  S.  C. 

(c)  If .  B.  No  nde  for  such  Jnry  appears  to  haye  been  drfcwn  op  either  is  M^ 
or  XofferTerm,  but  in  TrinifyTtTm  following  Uiere  wai  anle  ibr  t^tfo^^ 
It  Uie  inHaiice  of  the  dcfendaot. 

in 
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in  iheposieaj  and  given  a  rule,  tee.  to  the  defendant  Mr.  Booik/     1703. 
There  seems  to  be  no  reason  for  such  practice.  In  all  cases  re*    - 
htiDj  to  the  revenue,  &c.  where  the  Crown  is  prosecutor,  the   ^^^2* 
defendant  upon  motion  hath  a  rule  of  course  to  bring  in  the     Pbmy* 
postea;  the  same  reason  holdsin  thiscaae^and  stronger;  forahouU 
the  prosecutor  refuse  to  bring  in  the  pasiea  at  all,  the  verdict  will 
not  only  hang  over  his  head  in  the  interim ;  but  suppose  the  de- 
fendant be  in  custody  and  cannot  find  bail,  he  must  remain  there 
till  the  Crown  thinks  proper  to  bring  in  the  pa&lea^  which,  per- 
haps, may  never  be  brought  in  at  all,  and  so  the  party  be  with- 
out remedy.     Rule  per  Curiam  Nisi. 

'^ At  another  day,  Mr.  Aiiomey  General  came  and  shewed  cause, 
and  alleged  that  this  motion  was  contrary  to  practice*  That 
there  was  no  one  instance  that  i\kB  postea  was  ever  filed  in  these 
cases,  but  that  it  always  remained  in  the  hands  of  the  Clerk  in 
Court ;  and  that  when  it  is  brought  into  Court  the  distringas  is 
always  annexed  to  it,  and  brought  in  along  with  it*  The  de* 
fendant,  if  he  please,  may  move  to  have  the  postea  brought  in, 
which  is  the  common  motion  in  these  cases,  in  order  to  move  in 
arrest  ofjudgroent.  It  is  impossible  that  the  distringas  should  be 
filed,  there  being  no  file  for  that  purpose  in  the  Crown  Office: 
it  is  always  annexed  to  the  postea^  and  cannot  be  separated  firom 
it  upon  anjr  motion.  As  to  the  venire  (he  said)  that  was  filed  be- 
fore this  motion  was  made,  and  if  the  defendant  had  any  objec- 
tion to  that,  it  was  open  to  his  inspection. 

^'  Mr.  Booile  and  Mr.  Fatakerky^  conird.  If  Hie  postea  and 
distringas  are  brought  into  Court  it  will  answer  our  purpose. 
Although  the  distringas  is  annexed  to  the  postea  upon  the  re* 
turn,  and  is  brought  into  Court  along  with  it,  yet  it  is  alwaya 
"ent  back  again  to  be  filed,  for  it  is  no  part  of  the  record,  nor  is 
it  entered  op  upon  the  plea. 

"  Per  CurtViiTt  /  The  (fii/rtiigaf  cannot  be  filed ;  ihereb  no  file  ia 
the  office  for  diat  purpose.  The  defendant  after  conviction  may 
come  at  any  time  within  the  four  first  days  of  the  term,  and  upon 
motion  oblige  the  clerk  in  court  to  attend  andbriag  in  iheposiea: 
he  is  entitled  to  it  dejure^  and  this  ik  the  eonstant  practice  in  these 
cases.  And  so  they  made  a  rule  that  Hie  postea  and  dssiringa» 
should  be  brought  into  court,  and  the  veniro  filed.<^— - 

^  Franklin  being  convicted  nponaoinforaiatioD for  pubUsldng 
a  libel,  his  counsel  moved  to  set  aside  the  verdict,  the  trial  being 
by  a  jury  who  had  no  authority ;  aodobjetled  that  a  rule  being 
nade  in  fi.  Je.  for  a  special  jttiy  for  tilt  trid  at  the  aittiiifa  after 
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17ns.      Trinify  Term  rxprepf^ly,  and  he,  not  being  then  tried,  could 

•   not  afterwards  be  tried  by  the  Baine  Jury  at  the  Sittings  after 

Thr  ^jKG  j\jf(.;iaelmas  Term,  but  that  ^  new  rule  should  have  been  made 
Perry,  by  the  Court ;  and  they  compared  it  to  the  case  of  Lear;  where 
upon  motion  to  the  Court  to  appoint  a  day  for  execution,  a  rule 
was  obtained  accordingly,  but  at  the  day  execution  was  sus- 
pended by  his  Majesty.  In  the  subsequent  Term  a  new  appli- 
cation was  made  to  the  Court  and  a  second  day  appointed,  but 
his  Majesty  was  tt^en  pleased  to  grant  a  further  reprieve,  which 
occasioned  a  fr^sll  application,  &c.  The  same  reason Jiolds  for 
a  new  trial  in  this  case ;  for  the  old  rule  being  special,  and  it- 
strained  to  a  particular  time  by  express  words,  viz.  at  the  Sit- 
tings after  Trimlj/  Term,  the  rule  must  expire  with  the  time, 
and  therefore  it  was  necessary  to  have  a  fresh  rule.  It  was  fur- 
ther argued  that  this  was  the  constant  practice  in  C  If.;  an^ 
that  new  rules  are  always  granted  in  cases  of  this  nature:  but 
ivhat  was  chiefly  relied  upon  was  the  stat.  of  3  G,  2.  r.  25.  for 
regulation  pf  juries,  which  now  enforced  the  practice,  and  made 
it  absolutely  necessary  to  have  a  fresh  rule. 

*^  To  these  objections  the  King's  counsel  made  three  answer?: 
1st,  That  the  objection  was  made  out  of  time ;  2dly,  Before  the 
]ate  act  of  Parliament  there  would  have  been  no  weight  in  the 
objection;  and,  3dly,  The  late  act  of  Parliament  did  not  extend 
to  the  Crown,  and  so  the  Crown  was  not  bound  or  precluded  by 
it.  As  to  the  first,  it  was  insisted  that  the  defendant  was  now  too 
late  to  make  any  challenge  to  the  array ;  for  afker  a  challenge 
of  the  poll,  the  party  is  precluded  of  his  challenge  to  the  array: 
and  so  it  is  held  in  I  Inst,  and  laid  down  there  as  a  maxim,  tliat 
after  challenge  to  the  poll,  there  can  be  no  challenge  to  tbearray- 
There  is  no  precedent  to  impeach  this  maxim.  The  defendant 
in  this  case  falL":  within  this  rule  :  he  made  his  challenge  to  the 
poll,  and  Capt.  JVrwgfieldwdiS  struck  off  the  pannel,  and  aM/<' 
sworn  in  his  place ;  and  so  the  defendant  is  now  too  late  to  make 
any  objection  to  the  array.  Suppose  a  rule  is  made  for  a  special 
jury,  and  the  parties  proceed  to  trial  before  a  common  jury,  the 
verdict  shall  not  afterwards  be  impeached,  for  the  defendant  m»^t 
either  make  challenge  to  the  array,  or  let  judgment  go  by  d^ 
fault :  but  if  he  appear,  and  a  defence  be  made;  he  is  by  that 
precluded  to  make  any  ol^ection  to  the  jury  afterwards ;. and  so  it 
was  adjudged  13  Jf\  3,  in  an  anonymous  case,  in  an  action  for 
words.  2dly,  It  was  said  that  before  the  late  act  of  Parliament  thi^ 
cthjection  could  be.of  no  weight ;  for  before  that  act  the  authority 

of 
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efspecial  juries  did  not  arise  From  the  rule  of  Court,  for  the  pur-      1793. 
port  of  the  rule  is  only  to  have  a  fair  jury,  and  after  that  is  once  ' 

struck  the  rule  hath  had  its  effoct,  and  then  the  authority  of  the      a^inT'  • 
jury  arises  from  the  Kings's  writ ;  for  a  jury  cannot  be  returned     A^naar. 
upon  the  rule  of  Court,  but  upon  the  distringas  Sf^  venire  issuing 
to  the  SheriflTfor  that  purpose  :  that  part  therefore  of  the  rule 
which  limits  the  trial  to  a  p«irticular  time  can  be  of  no  force,  for 
after  the  parties  havebeen  before  the  Master,  and  a  fair  and  impar- 
tial jury  is  struck,  that  jury  is  then  under  the  same  circumstances, 
and  their  authority  of  the  same  nature,  with  all  common  juries. 
Suppose  the  rule  had  been  limited  to  the  first  sitting  in  term, 
if  the  cause  had  not  then  been  brought  to  trial,  would  there  have 
been  occasion  for  a  neiv  rnte  to  try  it  at  the  second  sittings  ?  it  would 
be  absurd  to  imagine  it.    The  same  reason  where  the  rule  is  for 
trial  after  term.     In  these  cases  a  new  jury  is  never  struck,  nor 
docs  a  new  venire  issue  for  that  purpose ;  an  alias  distringas  issues 
out,and  the  continuance  is  entered  upon  that ;  so  the  trial  is  upon 
the  old  venire^  and  by  the  old  jury :  pai^i  rutione^  where  a  rule  is 
made  for  a  special  jury,  and  a  jury  is  struck  accordingly ;  though 
the  trial  be  not  precisely.at  the  time  limited  by  the  rule,  yet  the 
authority  of  the  jury  is  continued  upon  the  alias  distringas ;  nnd 
yet  there  is  the  same  reason  for  a  new  jury  as  for  a  new  rule. 
It  is  impossible  to  havearejiirerfe  novo  in  this  case;  for  thestat. 
7  &  8  ft\  3.  which  gives  the  new  venire^  does  not  extend  to  the 
Crown ;  and  it  is  adjudged*  in  "2  Ventr.  175.  that  a  new  venire  is 
error :  a  fortiori  if  there  cannot  be  a  venire  de  novo  there  cannot 
be  a  rule  de  novo  ;  for  the  Court  cannot  make  a  rule  to  have  that 
particular  jury  returned ;  for  that  would  be  in  effect  for  the 
Court  to  strike  the  jury.  And  though  it  is  said  to  be  the  practice 
of  the  Court  of  C.  /J.,  yet  the  practice  of  one  Court  is  not  the 
practice  of  another :  but  admitting  this  to  be  the  practice  of  C  B, 
yet  the  King  is  not  included  within  that  practice;  for  it  extends 
only  to  civil  cases  ;  and  where  the  general  words  of  an  act  of 
Parliament  do  not  extend  to  theCrown,the  general  practice  of 
a  Court  shall  not.  There  are  no  negative  words  in  this  rule ;'  and 
though  the  time  is  specially  limited  to  the  sittings  after  Trinity 
Term,  yet^it  cannot  negatively  be  inferred  from  thence,  that  a 
trial  subsequent  to  that  time  will  be  erroneous;  and  where  no 
inconvenience  can  arise  to  the  parties  by  extending  the  old  rule  to 
a  further  day,  there  can  be  no  necessity  for  any  fresh  application 
to  the  Court  for  a  new  one.     In  nil   cases  of  trials  at  bar, 
where  a  time  certain  is  limited  for  the  trial,  if  at  the  day  there  is 
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I79S.     a  deficiusjuratorum  on  which  the  trial  is  adjourned,  yet  noajipli- 
■  cation  is  ever  made  to  the  Court  for  a  new  trial  at  bardraow; 

'^ttbS^  but  a  decern  tales  is  awarded,  and  the  trial  is  had  npon  the  old 
PnuiT.  rule ;  and  yet  in  that  case  the  jury  is  struck  in  the 'same  annDer 
as  it  is  here,  and  so  (alls  within  the  same  reason.  As  to  Legr'% 
case,  where  rules  de  novo  were  granted  for  execution,  that  cue 
makes  nothing  for  the  defendant ;  for  there  the  SheriflTs  aotko- 
rity  altogether  arises  from  the  rule,  and  consequently  expires  with 
it :  but  in  this  case  the  authority  of  the  jury  takes  its  foundation 
from  the  King's  writ,  and  so  long  as  the  writ  continues  in  force, 
so  long  the  authority  of  the  jury  remains.  There  would  there- 
fore have  been  no  weight  in  this  objection  before  the  3  G.2.c« 
S5. ;  and  what  alteration  that  will  make  in  the  present  case  ii 
proper  for  the  consideration  which  falls  under  the  9d  answer; 
viz. ;  that  that  act  of  Parliament  does  not  extend  to  the  Crown, 
and  so  the  Crown  is  not  bound  or  precluded  by  it.  All  acts  of 
Parliament,  that  are  made  for  the  ease  of  jurors,  and  that  pre* 
scribe  particular  forms  for  the  method  of  proceedings  to  be  ob- 
served between  plaintiff  and  defendant,  do  not  extend  to  the 
Crown  unless  there  are  particular  words  for  that  purpose;  which 
is  the  reason  why  7  &  8  IF.  3.,  which  gives  a  new  venircy  does 
not  extend  to  prosecutions  where  the  Crown  is  concerned :  and 
yet  it  is  expressly  enacted  by  that  statute,  that  if  any  plaintiff  or 
demandant  in  any  cause  depending  in  any  of  the  Courts  at  ffai' 
minster y  which  shall  be  at  issue,  shall  bring  or  sue  forth  any  vemrt 
faciasy  &c.,  in  order  to  the  trial  of  such  issue  at  the  assizes,  and 
shall  not  then  proceed  to  trial,  the  plaintiff  or  demandant, 
whenever  he  shall  think  fit  to  try  the  said  issue,  shall  suefortha 
venire  de  novo.  There  the  words  are  express,  z»s.  ^^  any  plaintiff 
or  demandant  ;*'  and  yet  because  there  are  no  particular  words  to 
extend  it  to  the  Crown,  no  venire  de  novo  does  ever  issue  at  the 
suit  of  the  Crown.  By  20  Car.  8.  c.  3.  writs  of  executions  shall 
not  bind  the  property  of  the  goods  but  from  the  time  the  writ  ia 
delivered  to  the  Sheriff;  but  in  executions  at  the  suit  of  the 
Crown,  the  property  is  always  bound  from  the  testi  of  the  writ 
In  the  Stat,  of  Jeofails j  revenue  causes  are  expressly  mentbned ; 
otherwise  the  Crown  had  not  been  included  within  those  act«. 
The  Stat.  35  H.  8.  c.  6.,  which  gives  a  tales  de  circumslantiimi 
does  not  extend  to  juries  impannelled  to  try  causes  between  the 
King  and  party;  and  therefore  by  the  4  &  5  P.  4*  M.  e.  1.  the 
Crown  is  expressly  mentioned.  In  the  case  of  the  King  and  Mi* 
redUh^  Tr.  IS  W.  8.  upon  an  information  for  per^ury^  a  vemft 
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ftcm  was  iflBued  forth,  returnable  in  three  weeks  of  Ttitdiy  ;  the     1793. 
then  Attorney  General  died,  and  Sir  £.  Norihey  succeeded  him :  • 

the  cause  did  not  come  on  to  trial,  but  continuances  were  entered  ugabui^ 
upon  the  distringas  for  a  year.  After  verdict  it  was  objected  P**^^« 
that  no  continuances  were  entered  upon  the  venire^  and  yet  the 
Court  adjudged  that  jury  to  be  a  sufficient  jury.  In  the  Exche- 
quer Chamber  there  never  issues  a  new  venire^  and  the  reason  of 
diis  practice  is  obvious ;  for  the  7  &  8  W.  3.  which  gives  the  new 
nemrcj  does  not  extend  to  theCrown.  The  act  of  3  G,  S.is  with- 
in the  same  reason  as  these  cases:  there  are  no  particular  words 
to  extend  it  to  theCrown ;  and  it  is  impossible  from  the  necessity 
of  the  thing  that  the  Crown  should  be  included  by  it ;  for  unless 
the  Crown  could  have  a  new  venire  as  hath  been  observed,  they 
cannot  have  a  new  rule,  and  the  Crown  cannot  have  a  new  «e- 
nm,  because  the  statute  which  gives  .the  new  venire  does  not  ex- 
tend to  the  Crown ;  ergo^  tfc.  But  admitting  the  Crown  to  be 
within  the  late  act,  if  it  can  have  any  eflleet  in  the  present  case  it 
will  be  in  fiivour  of  the  Crown ;  for  by  the  express  words  of  the 
act  when  a  special  jury  is  once  struck  and  returned,  the  cause 
must  be  tried  by  that  jury.  The  words  are,  ^'  which  said  jury  so 
'^  struck  as  afore^id  shall  be  the  jury  returned  for  the  trial  of 
^  the  said  issue.''  Admitting  therefore  this  act  to  have  any 
weight  in  the  present  question,  as  there  could  not  have  been  a 
new  vemre^  the  cause  must  have  been  tried  by  the  same  jury 
which  was  first  struck  and  returned  upon  the  old  rule. 

'^  To  these  answers  the  defendant's  counsel  replied  that  it  was 
not  too  late  to  make  the  objection.  In  Gardner'* s  case,  5  Rep.  37. 
and  in  Cro.  Car.  S78.  a  defence  was  ibade,  and  yet  objections 
were  taken  to  the  verdict;  the  one  in  arrest  of  judgment,  and 
the  other  in  error;  and  the  objections  in  both  the  cases  were  to 
thepanelsof  the  jurors.  In  Gardner*^  case  SSjurors  were  only  re- 
turned, of  whom  12  appeared  and  gave  a  verdict ;  and  though 
it  was  adjudged  that  this  was  remedied  by  the  18th  Eliz.  c.  14., 
yet  if  it  had  not  been  for  that  statute  judgment  would  have  been 
arrested.  In  the  other  case  oi  Fines  and  Norton  in  Cro.  Car,  278. 
83 jorors  only  were  returned  upon  the  vemrcy  and  in  the  habeas 
corpora  ihere  were  84 ;  the  last  of  whom  (that  is  to  say)  fF.  L. 
was  not  returned  upon  the  venire :  the  whole  24  being  returned 
by  distringas^  12  of  them  were  sworn,  whereof  the  said  W.  L.  - 
was  one ;  and  after  verdict  this  was  held  to  be  a  manifest  error. 
The  objection  in  the  present  case  is  to  the  panel  of  the  jurors  : 
there  ought  to  have  been  48  retumed^  whereas  24  have  only  been 

returned;^ 
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1793.     returned,  which  is  an  manifest  an  error  in  special  jiiriCRaswhefp 
'    ■  23  only  were  returned  upon  common  juries.  So  if  a  bad  rpturn 

agahut  be  made*  to  the  TTw/re,  a  writ  of  error  will  lie  after  venlict, 
P.RRT.  I  ji^ii  ^i,^  800.  It  would  be  puttintc  «  difficulty  upon  the  de- 
fendant to  oblige  him  to  make  his  objection  instantrr:  where  a 
doubt  arises  he  ought  to  have  time  to  consider  of  it,  to  enable 
him  to  lay  it  properly  before  the  Court.  This  objection  arises 
properly  upon  the  rule  of  Court,  which  is  the  best  judsfe  of  lis 
own  proceedings.  It  is  not  so  much  n  challenge  to  the  jiuTaslo 
the  proceedings  of  the  Sheriff  upon  that  rule;  and  whether  he 
acted  according  to  the  directions  of  the  Court,  is  pn>|)er  for  the 
consideration  of  the  Court.  The  anonymous  case  cited  by  the 
other  side  was  upon  a  good  jury.  There  is  no  distinction  be- 
tween a  good  jury  and  a  common  jury.  Suppose  no  defence  had 
been  made  in  that  case,  could  the  defendant  ha%'c  objected  that 
the  jury  was  not  a  good  jury?  The  Sheriff  is  a  proper  jodp* 
what  is  a  good  jury  ;  and  when  he  hath  returned  a  fair  jury,  Iv 
there  a  defence  or  no  defence,  it  is  the  same  thing;  a  venlict  was 
liever  set  aside  because  the  jury  wa«  not  a  good  jury.  If  the  plain- 
tiff should  move  for' a  special  jury,  he  may  wave  his  motion  to 
try  his  cause  by  a  common  jury:  had  the  verdict  in  this  case 
been  by  common  jury,  viz,  by  jury  chosen  by  balloting  accord- 
ing to  tlio  late  act,  the  conviction  had  been  good  :  but  in  tbi> 
case  the  authority  of  the  jury  depends  upon  the  rule  of  Court; 
and  although  the  authority  of  juries  in  general  depends  upon 
the  King's  writ,  yet  the  particular  manner  of  returninij  ^1  de- 
pends upon  the  rule  of  Court ;  and  when  the  rule  falls,  the  au- 
thority of  the  jury  is  determined.  The  act  of  Parliament  ev 
preasly  prescribes  that  48  shall  l>e  returned,  hut  special  juries 
struck  by  rule  of  Court  are  excepted  out  of  the  act ;  so  that 
these  juries  have  their  existence  from  the  rule  of  Court.  But  it 
is  insisted  on,  that  if  the  act  extendi  to  the  Crown,  it  is  in  thi« 
case  to  be  taken  in  favour  of  the  Crown  ;  for  it  is  said  thejurv 
must  be  struck  and  returned  to  try  the  same  cause.  The  act  in 
this  case  hath  been  complied  with  altogether;  a  jury  hath  been 
struck,  and  the  same  jury  returned  ;  so  the  intention  of  the  act 
is  fulfilled  in  this  particular.  And  there  is  no  provision  made 
in  the  act,  that  if  the  trial  should  go  off  the  same  jury  shall  i^ab' 
sist :  the  intention  of  the  act  is  otherwise,  and  made  \o  prevent 
mischiefs  arising  from  the  continuation  of  juries.  But  should 
the  doctrine  of  the  other  side  prevail,  the  whole  force  and  ener«:y 
of  the  act  will  be  overturned.  The  act  recites  several  abu5e<  in 
^  the 


ijT  THE  Thirty-fourth  Yf.|r  of  GEORGE  III.  461 

fk  impannelling  and  returning  of  juries  (vid.  3  G.  2.)  and  in  pre-      1793. 
ventionorsuch  abuses  directs  and  prescribes  the  method  of  bal-    - 
lottinff,  to  prevent  mischiefs  arising  from  the  picking  up  of  tales-     againd 
men.  There  are  liiiewise  words  that  import  there  must  be  fresh     ^^*»^' 
juries.  The  act  likewise  enforces  an  attendance  by  giving  power 
to  the  Judges  &c.  to  fine.    It  likewise  provides  that  juries  shall 
have  certificates  of  their  discharge  from  serving  for  two  years. 
But  if  this  construction  prevail,  the  act  will  have  no  eifect  as  to  ^ 
these  particular"?.     Will  not  juries  continue  as  they  did  before 
the  act  ?  Will  they  not  be  as  liable  to  be  tampered  with  and  soli- 
cited, supposing  a  design  to  have  a  packed  jury  ?  The  method 
will  be  this;  the  plaintiff  will  get  a  rule  for  a  special  jury,  will 
have  a  jury  struck,  will  have  ^4  returned,  and  those  he  will  con- 
tinue upon  the  dhtringns  till  he  hath  time  and  opportunity  to 
mould  them  to  his  purpose.     But  admitting  the  jury  cannot  be 
corrupted,  the  plaintiff  may  coutinue  them  till  one  dies ;  and  by 
this  mean  talesmen  will  be  added  as  before.     By  the  same  rea- 
sons that  this  construction  prevails  in  criminal  cases,  it  will  pre-  - 
vail  in  civil  cases  ;  and  so  the  essential  end  of  the  act  will  be  en- 
tirely overturned.     It  is  further  insisted  upon,  that  there  could 
be  nojiew  rule  in  this  case  from  the  necessity  of  the  thing,  be- 
cause the  Crown  rannot  sue  out  a  new  venire  &c. :  wherever  a 
new  law  is  introduced,  the  practice  of  the  Court  must  conform  to 
the  intention  of  that  law,  and  not  the  intention  of  that  law  to 
the  forms  of  Court.  Where  a  rule  cannot  subsist  by  reason  of  a 
new  law,  but  it  is  necessary  ul  res  valeal  to  have  a  new  rule,  in  that 
case  a  rf  wire  must  issue  of  course.  Bro.  title  "ce/mryZ/c/fl^,"/;/.  30. 
And  though  the  matter  does  not  appear  upon  record  to  entitle 
them  to  a  new  venire^  yet  it  may  be  suggested  upon  record ;  for 
if  the  party  can  have  liberty  for  the  sake  of  making  continuances 
to  suggest  what  is  contrary  to  matter  of  fact,  a  fortiori  where  it 
ij?  in  support  of  an  act  of  Parliament,  which  cannot  subsist  with- 
out such  suggestion.  Supposing  a  venire  issue  upon  the  balloting 
clause,  v/ill  that  preclude  the  party  from  applying  to  the  Court 
for  a  special  jury  ?  This  would  be  carry irjg  the  act  apparently 
further  than  was  intended  ;  lor  trials  by  special  juries  are  in  this 
respect  excepted  out  of  the  act.     The  statute  tor  this  reason     ^ 
gives  a  general  direction,  and  takes  no  notice  whether  a  venire 
issued  betbre  or  no;  for  the  issue  is  the  tiling  the  act  hath  in 
view,  and  takes  no  notice  of  the  process.  Supposing  betbre  the 
act  a  new  venire  was  taken  out,  must  proceedings  be  upon  that 
venire?  Certainly  no.     Therelbre  a  new   venire  may  issue  out 
by  virtue  of  this  act ;  and  though  thcLWordsof  the  act  are  general, 
3  yet 
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1793.     yet  such  construction  must  be  made  as  is  consistent  with  tbe 

meaning  of  the  act.  In  some  cases  continiiances  may  be  entered 

tigaitiu^   upon  the  venire^  as  where  the  array  is  qudshed,  nothing  more 
Perkt.     certain  than  that  a  new  venire  issues  out  of  course.    Bro.  **  «• 
«  nire  facias;'  22.  Staun.  P.  C.  155,  6.  Bend.  S6.  *.  5.  Sep.  41. 
Rowland*E  case.    A  venire  may  be  quashed  at  the  suit  of  tke 
party.  In  the  case  of  Wright  and  Pindar^  AL  18.  an  aliaixemn 
was  awarded  :  in  this  case  had  there  been  a  new  venire^  the  in* 
tention  of  the  act  would  have  been  answered.  The  venire  ooglit 
to  have  been  returned  and  filed,  to  convince  the  Court  the  Crown 
could  not  have  another  venire  by  a  continuance  upon  the  vemrt 
ofvicecontes  non  mint  breve.  The  Crown  may  have  as  many  re- 
nires  as  it  pleases.    Suppose  there  had  been  no   venire  at  all, 
would  a  defence  have  aided  that  error  ?  In  the  case  of  Ibimgand 
Watson  there  was  no  return  to  the  venire^  and  yet  that  was  held 
error  after  verdict.    The  Court  might  have  granted  a  new  rale 
after  the  old  one  was  expired,  and  a  venire  de  novo  wonld  haie 
issued  in  that  case,  2  Roll.  Ab.  720.  p.  2.  If  at  the  return  of  tbe 
inquest  upon  a  venire  a  writ  come  from  the  King  not  to  proceed 
Rege  inconst^lto^  and  afterwards  bl  procedendo  is  granted,  a  new 
venire  issues,  and  not  a  habeas  corpora  /  and  so  is  S  Roll.  Ab, 
In  the  case  of  Wilby  and  Quinset/,  Hob.  ISO.  the  habeas  corpus 
was  returned  album  breve,  and  thereupon  a  new  vefUrems 
awarded.  In  the  case  of  Green  and  Cole,  2  Sound.  257, 258.  error 
was  assigned  upon  a  mis-return  of  the  venire;  and  it  was  objected 
that  defendant  might  have  challenged  the  array  at  the  time  of 
the  trial,  but  having  made  no  objection  to  it  at  that  time,  he 
could  not  now  assign  it  for  error ;  to  which  it  was  answered 
that  there  was  no  fiiult  in  the  officer  for  which  he  might  hare 
challenged  the  array ;  but  that  it  was  the  erroneous  act  of  the 
Court  to  mis-award  the  venire.    As  to  trials  at  bar,  where  the 
cause  does  not  come  on  to  trial  at  the  day  appointed,  it  is 
put  off  by  adjournment;  and  when  the  trial  comes  on,  tbeeotiy 
upon  record  is  made  upon  that  day  which  was  first  appointed: 
and  in  all  these  cases  the  adjournment  is  to  a  day  within  the 
same  term.   There  is  no  instance  of  trials  being  adjourned  to  a 
subsequent  term  without  a  fresh  application  to  the  Court  toob- 
tain  a  new  rule.  In  trials  at  bar,  if  at  the  day  appointed  there  is 
defectusjuratorum,  a  decern  tales  or  an  octo  tales  issues,  which  is 
a  continuation  of  tbe  same  process ;  and  so  a  great  diflference  be- 
tween trials  at  bar  by  adjournment  and  trials  by  special  juries. 

"  Raymond,  C.J.  delivered  theopinion  ofthe  Court;  thattherc 
did  not  appear  any  irregularity  upon  the  record  to  set  aside  tbe 

verdict 
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rerdict.  He  SRid  the  act  of  Parliament  was  a  very  beneficial  act,      1793. 
and  ou^bt  to  be  supported.^    He  then  mentioned  the  mischiefs  — • 

which  occasioned  the  making  of  the  act^  and  the  several  remedies  mgaitut 
that  are  applied  in  the  redress  of  them.  (  Vid.  S  G,  2.  an  act  en-  ^^^^' 
titled  for  the  better  regulation  of  juries).  The  act  particularly 
provides  that  no  jurors  shall  be  returned  which  have  served  with- 
in such  a  time.  It  further  provides  that  no  less  than  48  shall  be 
returned  upon  theremVe,  unless  in  particular  cases,  where  upon 
application  to  the  Court  a  rule  is  granted  for  a  special  jury ;  so 
that  by  theexpress  words  of  the  statute  special  juries  are  excepted. 
The  method  therefore  of  proceeding  by  special  juries  is  in  no  re- 
spect altered,  but  must  be  in  the  same  form  and  in  the  same  man- 
ner as  before  the  act.  The  statute  indeed  goes  tbrther  and  says, 
after  a  special  jury  is  struck,  that  the  jury  so  struck  shall  be  the 
persons  returned  for  the  trial ;  but  there  are  no  additional  words 
to  make  it  necessary  for  the  same  jury  to  serve;  for  if  these  words 
had  been  inserted  they  would  have  excluded  talesmen,  which 
would  have  been  inconvenient  in  these  cases.  The  case  in  ques- 
tion is  not  included  within  the  words  of  the  act,  and  the  Court 
cannot  extend  the  words  of  the  act  to  it:  neither  will  the  inten- 
tion or  force  of  the  act  be  any  ways  impeached  or  ofiended  by  this 
constructioD.  It  is  insisted  upon  by  the  defendant,  that  the 
rule  was  specially  confined  to  a  time,  m.  to  the  sittings  after 
Trimiy  Term;  and  that  in  these  cases  it  is  the  rule  of  Court 
which  gives  authority  to  the  jury.  The  Court  is  of  another 
opinion  ;  that  in  all  cases  the  authority  of  juries  arises  from  the 
King^s  writ :  the  import  of  the  rule  is.  to  have  a  fiur  jury  struck 
before  the  Master ;  and  after  that  is  done,  the  return  must  be 
made  by  the  Sheriff  as  in  other  cases,  who  returns  the  venire^ 
upon  which  the  power  of  the  jury  depends.  And  though  the 
rale  is  to  have  the  trial  at  a  time  limited,  yet  it  is  not  restrictive. 
The  rule  is  pro  irialione  in  general ;  and  the  time  limited  shews 
only  the  intention  of  the  Courtio  have  it  tried  at  that  time,  but  it 
18  not  to  be  taken  negatively  ^^  at  that  time  and  no  other."  In 
thb  case  the  Crown  could  not  have  a  venire  de  novoy  and  there- 
fore from  the  necessity  of  the  thing  the  trial  must  be  upon  the  old 
rule.  Before  7  &  8  fFl  S.  a  new  venire  could  issue  in  some  cases^ 
as  upon  a  challenge  of  the  array  :  so  where  the  verdict  was  im- 
perfect, where  there  had  been  a  mis-return  of  the  jurors,  &c. ;  i^ 
these  cases  and  the  like  a  venire  de  novo  would  issue.  In  Alet/n 
18.  it  is  said  an  alias  venire  should  be  awarded,  and  not  a  venire 
dcnaooi  but  he  thought  that  an  odd  case ;  and  said  that  he 

1  never 
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1793.      never  before  heard  of  an  alias  venire*    In  Siylts  34.  it  is  held  a 

7   renire  de  novo  could  go :  but  even  in  that  case  there  isacon- 

JgainT  trariety  of  opinions  :  and  thoig^h  it  was  adjuds^d  that  a  zmre 
Pi.RRT.  denovo  sliould  be  awardecl,  yet  it  was  held  that  the  same  jurors 
should  be  returned.  This  case  hath  a  great  resemblance  to  the 
case  in  Stj/les  ;  the  same  jury  is  returned  in  this  case;  only  the 
continuances  are  kept  on  upon  the  distringas^  and  an  alias  dis- 
tringas is  awarded.  In  all*  the  cases  cited  by  the  defendant 
there  hath  been  some  mistake  either  in  the  impannellins^oftbe 
jury  or  returning  the  writ ;  but  whero  there  appears  no  defect 
upon  record,  a  new  vtnire  never  goes.  The  stat.  7  &  8  JV,  5. 
does  not  extend  to  criminal  causes;  so  that  cases  of  that  nature 
remain  as  they  were  before  the  act.  Before  this  act  venires  dc 
novo  were  granted,  but  never  without  the  consent  of  parties 
It  is  said  that  in  C  iJ.  in  cases  of  special  juries  new  rules  are 
always  granted.  Admitting  it  to  be  so,  it  avails  nothing  here: 
for  different  Courts  have  different  forms,  and  their  practice  va- 
ries in  many  circumstances.  Where  an  irregularity-  is  com- 
plained of,  the  party  complaining  must  ^hew  the  irreguiarih. 
and  not  put  it  upon  the  other  party  to  vindicate  his  proceeding!^, 
and  shew  that  he  is  regular.  There  does  not  appear  tobeauy 
irregularity  i^i  the  present  case :  but  the  Court  is  unaniD)OU> 
that  the  \erdict  shall  stand.  Whether  the  defendant  was  loo 
late  to  make  this  objection,  (he  said)  the  Court  would  not  de* 
termine  that  point,  the  objection  being  overruled  upon  the  lue- 
ritsof  it :  but  without  doubt  in  cases  of  irregularity,  advantage 
must  be  taken  of  it  in  its  proper  season,  otherwii^e  no  advantage' 
can  be  taken  of  it  afterwards. ' 

"  It  was  afterwards  moved  in  arrest  of  judgment,  that  tberule 
which  was  granted  "by  the  Court  to  have  a  special  jury  returned, 
and  a  special  jury  having  been  returned  by  virtue  of  that  rule, 
the  rule  itself  should  have  been  suggested  upon  the  record. 
Hut  this  objection  wai  after  argument  unanimously  over-ruled, 
and  sentence  was  passed  upon  the  defendant/'J 
After  this  note  had  been  read, 

T/ie  Court  sM^  that  considering  the  eminence  of  the  Counsel 
who  had  argued,  and  of  the  Judges  who  had  decided,  that  case, 
it  was  impossible  to  get  over  such  an  authority;  and  iherelbre 
they  Hiade  the 

Rule  absolute. 


IN  THB  Thirtt-pouetu  Year  OF  GEORGE  III.  465 

1 793. 


BuKLEiOH  agamf  Stibbs.  a«!I '^"riu 

•  An  aver-' 

mHIS  was  an  action  of  debt  on  the  statute  0  Jn.  c.  9.  s.  32,  "J'^",i^jf^,^ 
-^  35.  against  the  defendant  for  not  inserting  in  an  indenture  on  thetiat. 
of  apprenticeship  the  true  sum  received  by  him  from  an  appren-  a^iott'the 
tice,  as  the  consideration  money.    The  declaration  stated  that  ^^cm\^^ 
by  a  certain  indenture,  made  by  one  William  Rider  on  the  J^Jt"*'iJl'^ 
S7th  of  February  1789,  the  said  William  put  himself  apprentice  tmeconsi- 
to  the  defendant  and  his  wife,  &c. ;  that  the  defendant  received  tiw  indent 
with  the  said  WilUamy  as  such  apprentice,  the  sum  of  25/.,  yet  !?'5:i!^e 
that  he  did  not  insert  in  the  indenture  the  full  sum  of  money  so  '|^<"^' 
received  by  bim,  but  on  the  contrary  inserted  10/.  as  the  sum,  ''  ceruiin 
&c.  At  the  trial  at  the  last  Bristol  assizes  before  Perryn^  B.  the  «<  ^e^uw? 
plaintiff  produced,  and  proved  the  execution  of^  that  part  of  the  !!  p|||  ^^. 
indenture  executed  by  the  defendant.    It  was  objected,  on  the  'l^^ifAi*- 

•*  '  *•  pre  utice 

part  of  the  defendant,  that  that  was  not  sufficient  evidence  that  ''  tothede- 
Ridet  had  put  himself  apprentice  to  the  defendant,  which  could  «•  &c.'*uity 
ooly  be  proved  by  the  indenture  executed  by  Rider.  To  this  it  ^  ^^^^ 
was  answered  that  it  was  recited  in  the  deed,  executed  by  the  de*  ducUon  of 

-  .  UmU  part  of 

fendaat,  that  Rider  had  put  himself  apprentice  to  the  defendant,  the  inden- 
and  that  both  parties  had  interchangeably  put  their  hands  and  cui^byUic 
seals  to  the  indentures;  and  that  such  recitals  in  the  deed  es^e-  f^jj^j^j^ 
cuted  by  tbe  defendant,  were  sufficient  evidence  against  the  de-  []J[f^^. 
feodant  himself    The  plaintiff  was  nonsuited,  but  tiiis  point  was  bad  put 
reserved.  ■renUceT 

Bond  having,  on  a  former  day,  obtained  a  rule,  calling  on  the  afi^^ 
defendant  to  shew  cause  why  the  nonsuit  diould  not  be  set  aside,  9^1 
and  a  new  trial  granted, 

Gihh$  DOW  shewed  cause  against  it.  Tbe  question  now  before 
the  Court  is  not  respecting  the  manner  in  which  the  plaintiff 
might  have  framed  his  declaration,  but  respecting  the  proof  of 
that  averment  which  he  has  made.  The  declaration  states  that 
by  indenture,  executed  by  W.  Rider ^  he  (Rider)  put  himself  ap- 
prentice to  the  defendant ;  and,  in  order  to  prove  it,  the  plaintiff 
gave  in  evidence  an  indenture  not  executed  by  Rider.  To  sup- 
port this  allegation  either  the  plaintiff  should  have  produced  the 
original  indenture  executed  by  Rider^  or  (to  entitle  himself  to 
give  evidence  of  tbe  counterpart)  he  ahould  have  given  tbe  de- 
fendant notice  to  produce  the  original :  but,  not  having  given 
such  notice,  the  production  of  the  indenture  executed  by  the  de- 

Vol.  v.  SH  fendant 
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1793.     fendant  alone  is  no  proof  that  Rider  executed  another  indentare, 
and  by  that  put  himself  apprentice  to  the  defendant.    But 


^fljfl"rt"        '^^^  Cbttre  said  that  the  indenture  produced,  executed  by  the 

>TiBBfc     defendant,  in  which  it  was  recited  that  Rider  had  put  himself 

apprentice  to  the  defendant,  was  evidence  against  thedefendaot 

that  Rider  had  executed  the  other  part  of  the  indenture ;  aoi 

thejr  made  the 

Rule  absolote 


ilfofufiiy, 

TSov, 25th.  The  King  asaimt  John  Sargent. 

anfhaving  HT^HE  defendant  was  called  upon  by  a  rule  to  shew  cause  irbr 

SrcUonT'  -■-     ^"  information  in  nature  oi  quo  wai777W/o  should  not  be 

rou**^i^n  ^'^^  against  him  for  exercising  the  office  of  Bailiff  of  the  Bfr 

previoas  to'  rough  of  Seaford.    The  constitution  of  this  borough  appcard 

to'thi^officc  from  the  affidavits  (o  bo,  that  the  inhabitants  and  tenants  resident 

for^hifb  *"  ^**®  town,  parish,  and  borough  of  Seaford,  on  the  feast  of  St. 

residence  is  MichaeL  shotild  elect  some  person  fromaroon^  themselves  to  be 

i^oaiifica-  bailiff.     And  the  affidavits  on  the  part  of  the  relator  stated 

houiatkre^  **  that  the  defendant  was  not  resident  within  the  borough,  &f' 

Tean^bat  "  **  the  time  of  his  election,  as  is  required  and  made  neccssart 

^^^h'^^iTd'  "  '^y  ^'*®  charter,  or  according  to  the  true  meaning  or  intent  of 

lord's  T«.  «  the  same."    On'  the  other  hand,  it  was  deposed  on  the  part  of 

oSefiod"  the  defendant,  that,  on  the  24th  of  September  1793,  the  defend- 

Jj^fn^hr  an^  l^inS  a^  Seaford,  requested  T.  Harben,  the  then  bailiff  of  tke 

before  Uie  borough,  to  hire  a  house  for  him  there  of  Mir.  Spice,  for  four 

and  did  not  >years;  th^t  Mr.  Spice  agreed  to  let  it  to  him  for  7/.  a-yearfer 
foMJea?a*"  that  term,  and  that  the  defendant  might  have  immediate  posses- 

S^nvardli^  sion  of  the  same.    That  on  the  27th  of  the  same  month  the  de- 

-when  he  fendant's  attornev,  by  his  directions,  prepared  an  agrecmeDtto 

days  but  that  effect ;  that  on  the  S8th  the  defendant  had  a  meeting  niM 
TK^siionof  Spice  for  the  purpose  of  executing  the  same,  when  the  latter  io- 

Sodc?  hS  formed  him  that  being  an  old  and  infirm  man,  and  not  likeh  to 

lease  the  outlive  the  term  of  four  years,  he  had  been  pressed  by  his  family 

i%naie  time;  _  _"         _  ..jiiL»;t 

th<>  taking  not  to  execute  a  lease  for  so  long  a  term,  as  he  intended  tnam 

app^riDg*  s'^*^"'^  ^^  ^^^^  ®*  ^^^ ^^**'*  5  ^^^ ♦•^^^  ^^  ^^^  "®  objection tofraot 

Court  to  be  ^  ^^^^  fo^  one  year,  and  would  engage  his  word  not  toturutiw^ 

honafide^  defendant  out  during  his  (Spic€*s)  life;  on  which  it  was  ajrw" 

hrid  a siifln  that  the  bouse  should  be  let  for  one  year  only  from  tbei^^^ 

rSVnfelo  September,  and  the  lease  for  that  year  was  accordingly  executed, 

^iliji^a  *  That  the  defendant  and  bis  servant  slept  in  the  bouse  on  the  n^^ 

*  ^\^l^  ^^  ^'*^  ^^^  ^^  September^  and  quitted  Seafordthe  next  da)  aflff 
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the  election,  but  had  since  been  there  again,  and  resided  and  slept      1 793. 
in  the  pame  house  on  the  23d  and  24th  of  October  last.     The  ' ^ 

Tn^  Kin  ** 

defendant  also  swore  that  he  had,  from  the  time  of  making  the     a^ain^  ' 

agreement,  the  possession  of  the  house,  and  that  he  meant  to  re-   Sargkw* 

tain  the  possession  of  the  same  for  the  term  he  had  therein,  for./^^z-^w//  '^^ 

the  purposeof  residing  therein  at  such  tjmesashe  should  becalled  /y'f.  Z.^A--  ^^^ 

to  the  borough  by  his  connections  there  as  a  magistrate  and  re-  ^'Xy^./V^/. '  -^ 

presentative  in  Parliament  of  the  borough.     And  further,  that    ^^^   ^  y^  ^ 

he  made  the  agreement  with  Spice  for  the  possession  of  the  house 

bond  fide :  and  that  long  before  he  had  any  intention  to  become 

a  candidate  for  the  office  of  bailiif,  he  had  determined  to  hire  a 

house  in  the  borough,  and  to  reside  therein  as  often  as  he  should 

be  called  there  by  his  connections  in  the  town  ;  the  defendant 

being  a  freeman,  a  jurat,  and  a  magistrate,  of  the  said  borough 

before  his  election  to  the  oflice  of  bailiff.     It  also  appeared  that 

the  bailiff  had  a  power  of  appointing  a  deputy. 

This  rule  was  opposed  by  Shepherd  smd  Leach,  and  supporte4 
by  Erskhcj  Pigfrotty  Dovgfasy  GtirroWy  and  Partington;  and 
different  inferences  were  drawn  by  each  side,  in  the  argument, 
from  the  several  circumstances  disclosed  in  the  affidavits, 

The  Counsel  against  the  rule  insisted,  that  under  all  the  cirt 
cunistances  of  the  case  this  was  a  bond  fide  residence  on  (he  part 
of  the  defendant  previous  to  the  election,  though  but  for  ^  short 
time;  that,  if  he  were  resident  at'tlie  time  of  the  election,  hi^ 
Don-residence  afterwards  was  no  objection  to  his  eligibility, 
though  it  might  be  a  ground  of  a  motion  from  the  office  by  the 
Corporation,  if  that  fact  were  properly  made  out ;  11.  v.  Uaxen^ 
ante,  2  vol.  772. 

On  the  other  side  it  was  argped  that  this  was  a  mere  colour- 
able residence;  that  whether  it  were  colouvMe  or  bond ^fide 
>va3  a  question  for  the  consideration  of  a  jury ;  and  that  the  very 
circumstance  of  its  being  disputed  was  decisive  to  shew  that  the 
rule  should  be  made  absolute,  in  order  that  a  jury  might  deter-* 
mine  that  question.     Jl.  v.  LfU/iam,  3  Burr.  1486. 

Lord  Ken  YbN,Ch.J . — I  cannot  forliear  reprehending  the  man- 
aer  in  which  the  prosecutor*s  case  has  been  laid  before  the  Court : 
the  affidavits  on  his  part  contain  nothing  but  a  loose  genenil 
charge  against  the  defendant.  When  Lord  Mansfield  Qrai  came 
into  this  Court,  be  found  that  informations  in  nature  of  quo  war" 
TaniOy  were  had  almost  for  askmg :  but  he  soon  saw  the  impolicy 
and  vexation  of  such  a  rule ;  and,  therefore,  before  he  granted 
any  such >  application  he  tanvassed  the  case';  and,  uoless  he 

2H2  fouQd 
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1793.  found  strong  grounds  for  questipning  the  defendant's  title,  h^ 
(and  the  Court  sitting  with  him)  always  refused  to  let  the  iDform- 

agahut     ation  go.    Such  is  the  conduct  which  I  am  inclined  to  punue ; 

Sargewt.  ^jjJ  therefore  I  shall  consider  all  the  circumstances  of  this  case. 
It  never  can  be  contended^  that,  in  order  to  constitute  a  rendence 
in  any  place,  it  is  necessary  to  reside  any  given  number  of  days, 
or  even  any  great  part  of  the  year.  It  happens  perpetually  that 
persons  have  different  plades  pf  abode,  in  some  of  which  they 
reside  more  or  less,  as  suits  their  convenience.  Was  It  e\er 
doubted  that  a  fortnight's  residence,  or  less  time,  did  not  as  much 
constitute  a  residence  as  any  greater  portion  of  time  ?  This  case 
would,  I  admit,  furnish  ground  of  suspicion,  if  the  residence  alooe 
were  nakedly  considered.  The  coming  down  a  day  or  two  be- 
iore  the  election  and  going  away  again  immediately  aHer,  would, 
if  unexplained,  appear  suspicious,  and  would  be  a  fit  questioD 
for  a  jury  to  decide  upon  ;  but  when  the  circumstances  are  con- 
ftidered,  the  case  is  cleared  of  all  doubt.  This  Gentleman  has 
been  for  some  years  connected  with  the  borough,  and  has  beeoa 
magistrate  there.  Some  time  before  this  election  he  gave  orders 
to  hit  agent  to  take  a  house  for  him  there,  and  wished  to  have 
taken  it  for  four  years ;  but,  afterwards^on  account  of  soaie4)b- 
jections  started  by  the  landlord,  it  was  agreed  that  heshouldooly 
take  it  for  one  year  :  accordingly  he  engaged  for  a  lease  of  the 
house  for  one  year.  This  took  place,  it  is  true,  on  the  eve  of  the 
election  :  but,  if  the  house  were  bond  Jide  taken  for  that  period, 
that  is  no  objection.  It  is  said  that  the  defendant  did  not  reside 
'^  according  to  the  intent  and  meaning  of  the  charter.'*  Whatii 
intended  by  that  I  do  not  know,  because  I  cannot  tell  what  the 
rjelator^s  opinion  upon  the  charter  may  be :  but  I  do  not  like  an 
affidavit  made  modo  etfomid.  I  remember  a  case  which  turned 
upon  the  question  of  residence,  where  an  inundation  of  voters 
were  sent  out  of  Yorkshire  and  Staffordshire  to  a  distant  part  of 
the  eountrj,  without  having  any  house  or  fiunily  or  connedioa 
in  the  borough  ;  and  who  were  billetted  about  in  the  inns  for  the 
purpose  of  sleeping  there  a  night  or  two  before  the  election:  hut 
there  was  no  pretence  to  call  that  a  resilience.  So^  too,  the  case 
alluded  to  of  Lord  Charles  Fiizmy  was  not  at  all  like  this.  He 
had  taken  no  bouse  in  the  place  where  his  residence  wasreqairedi 
but  came  down  just  before  the  election,  and  lay  in  a  room  which 
was  hired  for  him  upon  the  occasion.  But  this  is  the  case  of  s 
person  connected  with  the  borough,  who  has  actually  hired  a 
house  tbere^  in  which  b^  resided  before  tb^  election^  and  has 

doo^ 
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done  80  since  for  two  days  in  the  succeeding  month  o(  October;      1793. 
and  (he  affidavits  in  support  of  the  application  were  sworn  in 


Nffcemher.    Therefore,  upon  the  sound  exercise  of  the  Court's    ^^* 
discretionary  power  I  see  no  reason  for  sending  this  to  a  trial.    Sarcwct. 

AsHHURST,  J. — The  question  is,  Whether  the  defendant,  at 
the  time  of  his  election,  were  or  were  not  a  bond  fide  resident  in 
the  borough  ?  It  is  said  that  he~  only  came  to  reside  there  the 
day  before  the  election,  and  went  away  immediately  afterwards. 
If  that  were  the  whole  case,  it  would  have  had  the  appearance 
of  an  occasional  residence.  But  it  appears  that  some  time  befdre 
his  election  to  this  office,  and  before  he  had  any  view  to  it^  he 
intended  to  take  a  house  there ;  that  he  wished  to  have  taken  this 
house  for  four  years,  if  it  had  suited  bis  landlord ;  and  that  at 
first  the  agreement  was  actually  entered  into  for  that  term,though 
afterwards  it  was  altered  to  one  year,  for  the  reason  suggested  by 
his  landlord.  This,  therefore,  has  every  appearance  of  a  clear 
bond  fide  intention  of  residence  at  the  time  of  taking  the  house, 
and  not  merely  a  colourable  transaction  for  a  particular  occasion. 
If  the  defendant  does  not,  hereafter,  reside  as  much  as  is  neces* 
sary,  the  Corporation  have  a  power  of  amoving  him ;  but  that 
does  not  impeach  his  title  to  be  elected  at  the  time.  But,  if  the 
borough  do  not  complain,  there  is  no  reason  why  the  Court 
should  interfere  for  this  purpose. 

BuLiiER,  J. — ^The  counsel  for  the  prosecution  have  beeu 
obliged  to  recur  more  to  the  supposed  weakness  of  their  adver- 
sary's case,  than  to  the  strength  of  their  own.  But,  before  the  re- 
lators applied  for  this  information,  they  ought  to  have  been  pre* 
pared  to  state  such  a  case  as  was  proper  to  be  tried.  To  compare 
the  affidavits  on  either  side ;  the  prosecutors  swear  to  no  fact  what- 
ever.  No  indictment  for  perjury  could  be  founded  on  their  af- 
fidavits :  they  swear  to  matter  of  law  and  not  of  fact ;  that  the 
defendant  did  not  reside,  &c.  ^^  as  is  required  and  made  neces- 
^^  sary  by  the  charter,  or  according  to  the  true  meaning  or  intent 
"of  the  same."*  It  is  anega^ive  pregnant.  They  admit  that  there 
was  some  residence ;  and,  therefore,  they  should  have  stated  what 
that  residence  was.  What  idea  they  have  of  the  true  meaning  of 
the  charter  is  known  only  to  themselves.  It  would  not  have  been 
sufficient  for  the  defendant  to  have  answered  generally  that  be 
bad  resided  according  to  the  intent  and  meaning  of  the  charter; 
and,  therefore,  it  is  not  sufficient  for  the  prosecutor  to  found  hi« 
application  ilpon  such  a  general  allegation.   On  the  other  hand 
the  defendant  states  all  the  facts  fairly  and  candidly.  He  had,  ia 

fact^ 
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1 793^  fact,  taken  a  bouse  for  four  years ;  Can  that  be  called  colourable  or 
^^j^^^  fraudulent?  But  that  agreement  did  not  stand,  and  he  explains 
mgamsi  the  reason  why  it  did  not.  He  took  the  house  at  last  for  a  year, 
ARGENT,  meaning  (as  he  swears,)  to  reside  there  as  often  as  he  shall  be 
called  there  by  his  connections  with  the  borough.  What  ch- 
jection  is  there  to  that  ?  Should  he  have  said  that  he  meant  to 
reside  there  as  often  as  was  necessary  f  That  would  not  have  dooe, 
because  it  was  not  necessary  to  reside  there  at  all  after  the  elec- 
tion, as  he  might  appoint  a  deputy.  Should'he  have  said,  as  often 
as  his  office  required  ?  I  consider  whatlie  has  said  as  fairly  amount- 
ing  to  the  same  thing ;  namely,  that  he  meant  to  reside  thereas 
often  as  the  duties  of  his  office  required  him.  But  it  is  said  that 
he  only  took  the  house  for  the  sake  of  his  election  to  the  office. 
It  might  be  sufficient  to  say  that  the  contrary  is  sworn.  But, 
supposing  that  were  true,  l^ow  do^s  the  fact  stand?  A  person, 
who  had  been  a  long  time  a  member  of  the  Corporation,  was  in- 
formed that  he  would  be  called  upon  to  take  a  certain  office 
which  requires  residence :  upon  which  he  agreed  to  take  a  house. 
Where  is  the  fraud  or  colour  in  such  a  transaction  ?  He  rented 
it  for  the  purpose  of  taking  this  office  upon  him,  and  dischar^n^ 
the  duties  of  it  in  a  legal  manner.  I  see  no  fraud  or  objection 
whatever  to  such  a  taking. 

Orose,  J. — The  defendant  has  actually  taken  a  lease  of  the 
houi^e,  and  has  subjected  himself  to  all  the  burthens  which  every 
o^'cupier  in  the  town  is  liable  to  bear.  This  convinces  me  that 
it  was  taken  bondjide;  therefore,  1  see  no  ground  for  seodin; 
the  case  to  trial. 

Rule  discharged  (a). 

(a)  Vide  Rex  ?.  The  Duke  of  Richmond^  po$i.  6  vL  560. 

Tutidajf,  ^f'^/'(^»"'  f9o  Alchix  against  Wells. 
If  a  Sheriff  (HTlHE  plaintiff  in  thi«9  case,  having  obtained  judgment,  sued  out 
i'7/!?hr'ii  X  a  fieri  facias  And  delivered  it  to  the  Sheriff,  who  levied  on 
Pund^-ls  the  defendant's  goods ;  and,  after  being  in  possession  two  daji, 
thou^ii  the  the  plaintiff  and  defendant  compromised  before  the  Sheriff  sold 
compVomis^e  smy  of  the  defendant's  goods.  The  Sheriff,  before  be  quitted 
^iblTny  of  possession,  satisfied  himself  for  the  poundage  on  the  debt, 
Mf » ^^^  amounting  to  8/.  Afterwards  the  plaintiff  ruled  the  Sheriff  to 
If afterwdi  return  the  writ ;  to  discharge  which  rule 

iiiUiee?ther  oailv  rale  Uie  Sheriff  to  rfturn  the  writ,  the  Conrt  wUI  dixhane  tlait  rale  with  CJlli»  (* 
"epaidbyTepWobtEimog^     [SAfor.SSO.    4  Af.  fif  S.  «56.] 

Gibbs 
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*  Gibbs  moved,   urging,  (hat  as  the  parties  had  comproinised,     1793. 
neither  of  them  could  compel  the  Sheriff  to  return  the  writ :  ■■ 

and  that  the  attempt  in  this  case  had  been  made  with  a  view  to     ^XiHl^ 
deprive  the  Sheriff  of  his  poundage.  ^  ^'klu. 

Marrjfott  shewed  cause  against  the  last  rule ;  contending  that  J^^^  ^.,  ^^^ 
the  Sheriff  was  not  entitled  to  poundage,  because  he  had  not  had  /    /  /»,/,.    ( 
the  trouble  of  seUing  the  defendant's  goods,  orthe  risk  attending  ^        ';7 
it ;  and,  that  the  stat.  29  Eliz.  c.  4.  only  allowed   poundage  en     ''^ "    .   *  >.  > 
the  sam  which  the  Sheriff  levies  or  extends  ami  delivers  in  execu-  \  *     .. 
Hon.     And  that,  whether  the  Sheriff  were  or  were  not  entitled'^'' '^^"♦^  "'  ^' 
to  his  poundage,  it  is  no  reason  why  be  should  not  return  the.^  V  VAf  •^. 
writ.     But 

The  Court  said,  that  the  Sheriff,  who  had  levied  under  the 
writ,  was  unquestionably  entitled  to  his  pounda^^e;  and  that 
after  the  compromise  neither  party  should  have  ruled  the  Sheriff 
to  return  the  writ.  They  therefore  made  the  second  rule,  for 
discharging  the  rule  upon  the  Sheriff,  absolute,  with  costs. 
Cx     .  ,j^   J  Rule  absolute 

Doe  on  the  Demise  of  Rigge  against  Bell.  jv^^u.  asfji. 

THIS  ejectment  was  on  the  demise  of  T.  Riggf^  guardian  ifaiandior* 

of  H.  8f  M.  Higgf,  infants.  At  the  trial  at  the  last  Assizes  Z^7tiyean 

at  York^  before  the  Lord  Chief  Baron,  it  appeared  that  in  Jaruary  l^JI/Jflref 

1790,  WVMi/ijPOT?,  as  agent  for  the  lessor  of  the  plaintiff,  let  the  farm  « »»'  the  ten- 
it     1   yr  ,    /.  11/..         *•  antfehallen- 

in  question  called //^g-i/f  sfarm,  to  the  defendant  for  seven  years,  terat  fA^y- 
by  parol.  The  defendant  was  to  enter  when  the  former  tenant  ai^*"d5" 
quitted,  namely,  on  the  land  at  old  Ladj^-daj/^  and  the  house  on  5',e*ie!lJ^"be- 
the  gjth  of  May  following ;  and  he  was  to  quit  at  Candlemas,  void  by  the 
The  defendant  entered  accordingly^,  and  paid  rent.  A  notice  to  firsi.isas^t© 
quit  at  LaAjf'day  last  was  served  on  the  t2A  of  September  1792.  o^tlirter^^^^^^ 
It.was  also  proved  that  both  the  daughters  of  the  lessor  of  the  L*^\  ?''"'^",\. 
plaintiff  were  above  14.  thetcrmfof 

The  defendant's  counsel  objected,  first,  that  the  notice  to  quit  ofherrc- 
was  in^jufficient ;   the  holding  being  from  Candlemas^  and  the  tjj^ft^rc"* 
notice  requirin<F  the  defendant  to  quit  at  Ladu-dau ;  2dly,  That  thciandioii! 
tUe  lessor  of  the  plaintiff  claimed  as  guardian  m  socage  to  his  nm^mt  m 
daughters,  who  were  both  above  the  age  of  14.   And  the  plain-  alVunX-^ 
tiff  was  nonsuited.  Te'&v,  i* 

Chambre.^on  a  former  dav  obtained  a  rule,  calling  on  the  de-  4  Camp. 
i^sndant  io  shew  cause  why  this  nonsuit  should  not  be  set  aside. 
As  to  the  first  objection,  he  said,  thi^^was  holding  from  Lady-  ^'''"^^  •    ' 
^i')  and  that/therefore,  the  notice  to  quit  was  regular ;  and  as  to  ^'^ 

ihm 
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1793.    tbe  second  be  produced  an  aflSdavit,  in  which  it  was  stated,  tibat 
one  of  the  daugfatere  of  the  lessor  of  the  plaintiff  was  luukr  14 


Fwr«     years  of  age. 

i^ninsi        Cochell^  Serjeant,  and  Walton^  were  now  to  have  diewn  cause 
against  tbe  rule :  but 

Law^  Chambre^  and  Barrow^  were  desired  to  answer  the  fint 
objection  ;  as  to  which  they  aro^ued,  that  as  that  agreement  for 
seven  jears  was  void  by  tbe  statute  of  frauds,  it  being  by  psrol^ 
the  defendant  must  be  considered  as  tenant  from  year  to  year, 
that  year  commencing  at  Laiy^day  when  he  entered ;  and  that 
consequently  the  notice  to  quit  at  Lady-day^  served  BMre  than 
half  a  year  before,  was  regular. 

Eojf.  Lord  Ken  YON,  Ch.  J. — ^Though  the  agreemeiit  be  void  by  the 

statute  of  frauds  as  to  the  duration  of  the  lease,  it  most  regulate 
the  terms  on  which  the  tenancy  subsists  in  other  respects,  as  to 
the  rent,  the  time  of  the  y^ar  when  the  tenant  is  to  qait,  &c 
So  where  a  tenant  holds  over  after  the  expiration  of  his  term, 
without  having  entered  into  any  new  contract,  he  holds  upon 
tbe  former  terms.  Now,  in  this  case,  it  was  agreed,  that  the  de- 
fendant should  quit  at  Candlemas ;  and  though  the  agreement  is 
void  as  to  the  number  of  years  For  which  the  defendant  was 
to  hold,  if  the  lessor  chuse  to  determine  the  tenancy  befi>re  tbe 
expiration  of  the  seven  years,  he  can  only  put  an  «id  to  it  at 
Candlemas. 

Rule  discharged. 

No^?m^  Washburn  against  Birch. 

If  it  be  set  TTPON  a  rule  to  shew  cause  why  the  bond  and  warrant  of 
Scmoli^f  vJ  attorney,  given  to  secure  an  annuity^  should  not  be  deliTe^ 
?eirS?rei^^  cd  up  to  be  Cancelled,  and  the  execution  thereon  set  aside,  &cit 
^nder  appeared  that  on  the  3d  of  February  1786,  Richard  SmUk  and 
c.  ^k^that  George  Birchexecuied  a  bond  in  a  penal  sum  td  WUHamNoiio^ 
sWeration  conditioned  for  the  payment  of  100/.  a  year  during  their  natural 
TJ^l^^"^  liv^Sj  and  ^®  life  of  the  survivor  of  them,  and  at  tbe  aant 
paid,  when  time  gave  a  warrant  of  attorney  to  confess  judgment  thereon, 
coiisidemti-  The  consideration  stated  in  the  memorial  registered  pursuant  to 
^ner^d  the  17  Geo.  3.  c.  26.  was  600/.  but  the  real  consideration  was 

•SlTJl' a°#r.  ^^°'-  P'^'^  ^*  ^^^  ^™®»  ^^^  ^^^  pving  up  by  Norton  of  an  anna- 
meranniii-  \\y  of  50/.  a  year,  which  liad  been  before  that  time  granted 
Court  will  to  him  by  Birch  alone,  for  the  sum  of  390/.  and  opn 
iecttriUw!*^  which  annuity  iteveral  payments  had  been  made ;  that  an* 

nuity  was  never  registered.     This  annuity  came  to  JFcsUuri^ 

by  assignment  from  Norioiu 
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Bower  and  Sellon  shewed  cause  against  the  rnle,  and  relied     lt9S. 
upon  the  case  of  Symnions  ▼.  Moriimer  (a),  and  that  ex  parte 


Fattan  and  wife,  (ft)    The  former  shews,  that  though  part  of  the  ^j|!"|*^** 
consideration  be  the  giring  up  of  a  former  annuity,  yet  if  upon     Bntca« 
the  whole  the  money  stated  as  the  consideration  for  the  second^  y  ^^»  ^  ^ 
annuity  was  actually  advanced  either  at  first  or  tit  last,  it  may  /fi  (f//^(^l>  S 
be  staled  as  money  in  the  memorial  of  the  second  annuity,  with-  * 
out  particularizing  the  whole  transaction ;  because  in  substance 
the  annuity  is  granted  for  so  much  money  as  is  actually  paid  by 
the  grantee  and  received  by  the  grantor  upon  the  whole  trans- 
action.   And  what  ftnrtber  strengthens  the  observation  in  this 
case  i%  that  the  first  annuity,  not  having  been  registered,  was 
absolutely  roid,  and  consequently  the  grantor  had  received  the 
300/.  for  the  use  of  the  grantee.    In  the  other  case,  ex  parte 
Fallon^  it  was  held,  that  a  sum  of  money  paid  by  the  grantee, 
at  the  request  of  the  grantor,  to  another  person  to  redeem  a 
former  annuity,  might  be  considered  as  so  much  money  paid  as 
part  of  the  consideration  of  a  second  annuity. 
ComlCj  contra^  was  stopped  by  the  Court. 
Lord  Kenton,  Ch.  J. — The  objection  is  not,  that  the  consi- 
deration for  the  second  annuity  is  not  a  good  one,  but  that  it  ig 
not  truly  stated  in  the  memorial.    This  annuity  cannot  be  sup- 
ported upon  the  authority  of  either  of  the  cases  cited.    In  the 
former,  money  was  paid  at  different  times,  not  for  the  purchase 
of  different  annuities,  but  it  was  intended  from  the  beginning 
of  that  transaction  that  there  should  be  only  one  annuity ;  it  was 
a  floating  security,  and  when  the  last  sum  was  paid  hj  thegrantee, 
it  was  considered  as  completing  the  purchase  of  that  one  annuity. 
The  whole  was  a  money  consideration,  and  properly  stated  a9 
such  in  the  memorial.     In  the  other  case  cited,  the  consideration 
was  truly  set  forth  in  the  memorial,  as  consisting  of  a  sum  of 
money,  and  the  giving  up  of  a  former  annuity.    Whereas  in 
this  ease  the  whole  consideration  is  stated  as  so  much  money 
paid  at  the  time  by  the  grantee  to  the  grantor. 

Rule  absolute,  (c) 

{9^  JnUj  iSB.  i})  JnU,  VS.  (c)  Fide  Wattt  T.  MiUard,  jMff.  iSS. 

RxrsHOLM  against  Chapman.  ^!l?57tS!* 

THE  rule  to  appear  and  plead  in  this  case,  expired  on  the  Adefcnd- 
19th  of  Nvtember ;  the  defendant  (a  prisoner,)  entered  a  £1^^^ 
I»lea  in  the  office  of  tlie  Clerk  of  the  Judgments  on  the  IQtb  of  JSH^g^^if 

notice  of  htoliaTUiKfltod  a  pica,  wbca  h«  pleads  at  an  c^rlkr  time  than  by  the  raletaf  the  CiracS 
MeiiQOapellabletoplMV.  _ 

November f 
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1793.      November  ;  and  the  plaintiff  signed  judgment,  as  for  want  of  a 

— —  plea,  on  the  20th  of  the  Fame  month.    A  rule  was  afterwardtf 

^agtHnst'    obtained  calling  on  the  plaintiff  to  shew  cause  why  the  iaterlo- 

Chafmaw.   cutory  judgment  should  not  be  set  aside  ;  against  which  cause 

was  now  shewn  by 

fVigley,  who  said  that  the  plea  was  a  nullity,  the  defendant 
not  having  given  the  plaintiff  notice  of  it ;  for  that  it  was  held 
in  Thomas  v.  Prichard  (n),  that  a  prisoner  must  give  notice  of 
his  plea. 

Lazees^  in  support  of  (he  rule,  relied  on  the  practice  of  the 
Court,  which,  he  said,  (and^  in  which  he  was  confirmed  by  tbe 
roaster,)  did  not  require  notice  of  a  plea  which  was  filed  by  a 
prisoner  in  the  regular  time  ;  and,  that  what  was  said  in  Tho- 
mas  V.  Prichard  only  applied  to  a  case  circumstanced  like  that, 
where  the  defendant  (a  prisoner)  pleaded  before  the  time  wheo 
the  plaintiff  might  have  compelled  him  to  plead. 

BuLLBR,  J. — In  general  a  prisoner  need  not  give  notice  of 
his  having  filed  a  plea ;  and  what  was  said  by  the  Court,  in  the 
case  cited,  can  only  apply  to  a  similar  one,  where  the  defendant 
"^  pleads  out  of  time.  In  that  case  the  defendant  had  a  right  to 
imparle  until  the  next  term  :  but  he  chose  to  file  a  plea  in  the 
same  term,  of  which  he  gave  no  notice  to  the  plaintiff.  And  if 
a  defendant  mean  to  avail  himself  of  a  plea  which  is  filed  before 
the  time  when  by  the  rules  of  the  court  he  is  compellable  to 
plead,  he  must  give  notice  of  his  plea.  But  in  this  case  the  de- 
fendant pleaded  in  the  regular  time,  and,  therefore,  no  notice 
of  it  to  the  plaintiff  was  necessary. 

Per  Curiam^  ,        -  Rule  absolute. 

(a)  Antt,  4  vol.  664.  ' 

REGULA  GENERALIS. 

WHEREAS  it  sometimes  happens,  that  Persons,  against 
whom  Attachments  have  been  ordered  by  this  Court, 
escape  the  punishment  due  to  their  offences  in  consequence  of 
tbe  Insufficiency  of  the  Interrogatories  exhibited  to  them ;  and 
WHEREAS  it  is  essential  to  the  due  administration  of  Justice, 
that  Interrogatories  should  be  so  framed  as  to  procure  a  fall? 
fair,  and  bondjide  Investigation  of  the  whole  subject  of  alleged 
Criminality;  IT  IS  ORDERED,  that  for  the  future  all  In- 
terrogatories, filed  and  exhibited  in  consequence  of  any  Vivk 
or  Order  of  this  Court,  shall  be  signed  by  Cpunsel. 


THE   END   OF  AIlCnAELM/lS  T£RM.' 


CASES 

1794. 


ARGUED  AND  DETERMINED 

IK  THB 

Court  of  KING'S  BENCH, 

IN 

Hilary  Term, 

In  the  Thirty-fourth  Year  of  the  Reign  of  George  III. 


The  Kino  against  The  Bishop  of  Ely.  Tkunday, 

inAINE  moved,  and  was  supported  by  Gibbsj  for  a  rule  irthevtsitor 
J\  calling;  on  the  Bishop  of  Eij/  to  shew  cause  why  a  man-  Tn^oi^^ofiSt 
damus  should  not  issue,  directed  to  him,  commanding  him  as  umvenities^ 
visitor  of  Jesus  College^  Cambridge^  to  hear  and  determine  an  errischisvi. 
appeal  of  the  Reverend  W.  Frend^  late  a  fellow  of  that  college,  power  by 
against  a  sentence  of  amotion.  .     indThllmnc 

It  appeared  from  the  affidavit  of  Mr.  Frend,  that  in  April  JJ*j,*^gJ^'' 

last  he  was  ^'  removed  from  his  college"  by  a  sentence  of  the  wiiiemnta 

master  and  fellows,  on  a  charge  of  having  written  a  seditious  to  compel 

pamphlet.     That  the  defendant  appealed  against  this  sentence  heh^h°aM 

to  the  bishop  of  Eljf,  as  visitor,  on  the  grounds  that  no  excep-  "[J^|f*^|jf'** 

tionable  passages  in  the  pamphlet  had  been  produced ;  that  no  Couiihas 

laws  of  the  college,  against  which  the  appellant  had  offended,  to  examm/ 

were  pointed  out ;  that  the  appellant  had  no  opportunity  of  ^"j-^i/^^jgf 

vindicating  himself;  that  there  was  not  a  majority  of  all  the  xhJ^jgi,^, 

fellows  of  the   college   concurring   in   the   sentence,  as   the  need  not 

statutes  required;  and,  that  the  punishment  was  not  statut-  evidence  on 

able.     That  in  answer  to  this  appeal  the  master  and  five  of  the  ^,Srul?' 

fellows  asserted  to  the  visitor,  that  they  had  examined  evidence  w**^'*"*  ^ 
•     .  ,.     ,        >  ^  he  receive 

relating  to  the  publishtng  of  the  pamphlet,  by  which  they  were'  the  gronndi 

peal  and  Uie  answer  to  U  io  wriUn^. 

3  convinced 
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1794.     conyinced  that  Mr.  Frend  was  the  publidier ;  that  the  appellajit 
had  three  distinct  opportunities  given  him  to  defend  himself; 


^Jm^  and  that  the  sentence,  which  they  had  taken  upon  themselves 
"^jIII^^P  to  inflict,  was  virtually  passed  by  a  majority  of  the  fellows. 
*  That  to  this  answer  the  defendant  replied  that  the  evidence  was 
false ;  that,  with  respect  to  the  opportunities  offered  to  him  of 
making  a  defence,  the  master  and  five  fellows  had  misrepresented 
the  case  to  the  visitor,  and  that  three  other  feUows  had  protested 
against  the  sentence  en  this  ground,  that  Mr.  Frend  had  not 
had  an  opportunity  of  answering  the  charge.  ^*  That  upon  the 
^^  appeal  thus  made  to  the  visitor,  the  answer  of  the  roaster  and 
'^^  the  five  fellows,  and  the  reply  bf  the  appellant,  the  visitor, 
^^  without  reference  to  any  of  the  statutes  of  the  college,  without 
^^  noticing  the  allegations  of  the  appellant|  or  the  want  of  proof 
^^  on  the  part  of  the  roaster  and  five  fellows,  without  specifying 
^^  any  reasons  agreeablyio  the  constant  practice  of  former  visitors 
^^  for  his  concurrence  in  the  sentence  of  the  master  and  fellovrs, 
^^  in  short  with  a  simple  declaration  That  he  had  dull/  deliberated 
^^  upon  these  things,  determined  in  these  words,  ^  /  dismiss  the 
'^  said  appeal,  and  affirm  the  sentence  of  amotiortJ'^ 

The  counsel  for  the  rule  admitted  that  this  Court  had  no 
authority  to  compel  the  bishop  to  exercise  his  visitatorial  power 
in  any  particular  mode,  or  to  correct  his  sentence,  however 
erroneous,  if  that  sentence  were  pronounced  after  hearing  the 
merits  of  the  case  on  appeal ;  Philips  v.  JStfry,  a.  2  vol.  3i6 : 
but  contended,  that  in  this  case  the  bishop  had  not  heard  the 
appeal  of  Mr.  Frend  at  all ;  for,  that  though  he  received  the 
appeal,  be  dismissed  it  without  hearing  any  of  the  parties.  They 
also  mentioned  R.  v.  The  Bishop  of  Lincoln,  Tr.  85  Geo.  3. 
B.  jR.  (a) ;  where  the  Court  said  they  had  a  right  to  compel  a 
visitor  by  mandamus  to  hear  an  appeal,  in  order  that  he  nigbt 
form  his  judgment  on  the  merits  of  it. 

Lord  Kent.ok,C.  J. — ^If  there  were  the  most  remote probibi- 
lity  of  raising  a  question  in  this  case,  we  ought  to  grant  a  rule  to 
shew  cause,  in  order  that  the  question  might  be  further  iDvesti- 
gated.  But  as  th^e  is  no  probability  of  thrbwing  fresh  fight 
on  this  case,  and  as  according  to  the  circumstances  now  disclosed 
the  rule  which  applies  to  cases  of  this  description  has  been  so 
clearly  settled  for  near  a  cen  tury(8ince  the  case  of  Philips  v.  Burj/} 
that  it  ought  not  now  to  be  brought  in  question  again,  I  tbink 
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it  would  be  unjastifiable  to  put  the  bishop  to  the  expence  of     1794. 
flbewing  cause  against  a  rule,  which  is  destitute  of  every  found-   . 
ation  on  which  it  can  rest.    It  was  settled  in  Philips  v.  jB»ry,   '^^® 
in  which  determination  the  profession  has  ever  since  acquiesced,  '^  ^jj^ 
.  that  this  C!ourt  has  no  other  power  than  that  of  putting  the 
Tisitatorial  power  in  motion,  (if  I  may  use  the  expression,)  but 
that  if  the  judgment  of  the  visitor  be  ever  so  erroneous,  we  can- 
not interfere  in  order  to  correct  it.    Now  here  the  visitor  re« 
ceiVed  the  appeal ;  each  party  disclosed  his  case  to  him ;  the 
whole  merits  of  the  case  were  before  him;  and  he  hag  exercised 
kis  judgment  upon  the  whole.    If  therefore  we  were  to  inter- 
fere, it  would  be  for  the  purpose  of  controling  his  judgment* 
But  any  interference  by  us  to  control  the  judgment  of  the 
visitor,  would  be  attended  with  the  most  mischievous  conae>* 
quences,  since  we  must  then  decide  on  the  statutes  of  the  col- 
lege, of  which  we  are  ignorant,  and  the  construction  of  which 
has  been  confided  to  another  forum. 

AsHUURST,  J. — When  a  visitor  refuses  to  receive  and  hear  an 
appeal,  this  Court  will  compel  him  to  exercise  his  visitatorial 
power:  but  we  have  no  authority  to  compel  him  to  form  a 
particular  judgment  on  the  merits.  Here  the  bishop  has  heard 
and  decided ;  and  I  think  that  the  appellant  does  not  state  the 
ground  of  his  application  correctly,  when  he  says  that  tlie 
bishop  has  not  heard  the  appeal. 

BuLLBR,  J. — The  whole  turns  on  the  equivocal  use  of  the 
word  <<  heard."  The  appellant  thought  he  bad  a  right  to  be 
heard  personally  before  the  visitor,  and  that  the  bishop  ought 
not  to  have  decided  withoui  hearing  parol  evidence.  But  that 
is  not  the  course  of  proceeding  on  these  appeals.  Here  tbe.ap- 
pellant  states  that  he  did  appeal ;  that  the  college  sent  their  an- 
swer to  the  bishop ;  and  that  he  (the  appellant)  replied  to  it : 
then  the  bishop  did  hear  the  appeal  in  the  way  in  which  such 
appeals  are  usually  heard. 

Grose,  J. — If  the  bishop  had  not  exercised  his  judgment  at 
all,  we  would  have  compelled  him :  but  it  is  objected  that  he 
has  not  exercised  it  rightly ;  to  this  1  answer  that  we  have  m> 
authority  to  say  how  he  should  have  decided. 

Rule  refluadf 
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1794. 


^*^S['  '^^^  King  ngainst  Per  by. 

If  an  indict-  fTlHE  derendant  was  indicted  at  Bristol  for  felony:  andtlw 

tony^hsB  ^  ,  JL    indictment  was  afterwards  removed  into  this  court  bf 

Swvfdliere  Certiorari  with  a  view  of  issuing  process  of  outlawry  upon  it; 

from  an  io-  but  the  defendant  having  come  in  upon  the  exigent,  and  having 

in  order  to    been  committed  to  Bristol  gaol  for  trial, 

of  ofrtiTwry      Erskine  now  moved  for  a  procedendo^  on  the  slai,  6  Htn^  8. 

tfepirt^"^  C..6.  (fl)  to  carry  the  record  back  to  Bristol;  which 

accused  The  Court  granted  in  the  first  instance. 

'  this  Court  wiU  ftward  procedendo  to  carry  tlie  record  back. 

(a)  Which  enfiblet  **  thii  Court  to  remand  and  send  down,  as  weU  the  bodie«of>n 
'*  felons  and  mprderers  brou|;ht  or  remoTfd  before  the  King  io  his  Bench  as  (Hf ir  io* 
*'  dictments  in^  the  counties  where  the  suae  nnrders  or  felonies  have  been  conmittri 
•♦  or  done.** 


fTlHE   Sessions  confirmed  an  order  of  two  justices  for  the 
-■-  removal  of  E,  Coates^   his   wife  and  two  children,  frotn 


Wednesdffyt       The  KiNG  os^aifist  The  Inhabitants  of  New-Forrest, 

Jan.  «»tb.  ° 

A  widower 
bavinf;  a 
son,  who 

ti^ment'^f  Secth  to  New-Forrest,  both  in  the  North  Riding  of  the  county 
raiinot"gain  ^^  York;  and  staled  the  following  case  for  the  opinion  of  ihw 

asettlemeut  Court  : 

andsemce  On  old  MarttfifHos  day  in  the  year  1777,  E.  (hates  hirei 
thougJuiV  himself  for  a  year  to  serve  G.  lioa>c  in  the  township  of  AVa- 
fh?S*elir*  Eorrestj  and  served  a  year  there  accordingly.  OnthcSSdof 
on  the  same  December  1777,  E.  Coates  married  his  present  wife.  W7//w^ 
the  father  CodteSy  a  legitimate  son  of  E.  Coates  by  a  former  wife,  being 
Itrve^mat  Within  one  month  of  the  age  of  i6  years,  and  having  gained 
y*^'  no  previous  settlement  in  his  own  right,  on  the  same  Martinmas 

day  1777,  hired  himself  for  a  year  to  R.  Nelson  of  the  to^rn- 
ship  of  Ellerton^  which  he  accordingly,  served. 

Maine  having  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  orcTer  of  Sessions  should  be  quashed, 

Chambrcj  who  was  now  to  have  shewn  cause,  said,  that  the 
ground  on  which  the  Sessions  decided  that  the  pauper  gained 
ft  settlement  in  NeuhForrest  was  this;  that  though  he  had  a  son, 
who  was  not  emancipated  at  the  time  when  be  was  hired,  >^^ 
that,  as  the  son  was  also  hired  for  h  year  on  the  same  daf 

with 
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with  th^  father,  the  settlement  which  the  son  acquired  by  the 
service  under  that  hiring,  might  have  relation  back  to  the  first 
day  of  the  service,  and  in  that  way  of  considering  the  question, 
the  father  might  be  deemed  to  be  an  unmarried  man,  not 
hcving  child  or  children  at  the  time  when  he  was  hired  in 
Ncw'Farresty  within  the  meaning  of  the  statute  3  fFilL  &  M. 
C.U.S.7. 

Lord  Kenyon,  Ch.  J. — ^It  is  impossible  to  support  these 
orders.  The  statute  of  William  enacts  "  that  if  any  unmar- 
"  ried  person,  not  having  child  or  children^  shall  be  lawfully 
"  hired  into  any  parish  for  one  year,  such  service  shall  be  ad- 
"  judged  and  deemed  a  good  settlement  therein."  The  con- 
struction which  the  Court  has  put  upon  that  section  of  the  act 
is,  that  though  the  person  so  hired  have  diildren,  yet  if  they 
have  gained  settlements  for  themselves  distinct  from  the  father's^ 
the  statute  will  not  prevent  him  acquiring  a  settlement  by  serv- 
ing a  year  under  that  hiring  {a).  But  in  this  case  the  son  was 
not  separated  from  the  father,  when  the  latter  was  hired ;  he 
had  gained  no  settlement  for  himself ;  the  son  indeed  did,  on 
the  same  day,  enter  into  a  contract,  which  might  or  might  not 
have  been  completed,  and  which,  when  completed,  would  con« 
fer  a  settlement  on  the  son :  but  at  the  time  when  the  father  en* 
tered  into  the  relation  of  servant  at  New-Forrest^  the  son 
formed  a  part  of  his  family. 
Per  Curiam  (6), 

(•)  Fol.  131. 

(*)  Mr.  J.  RuV^  was  prerentH,  by  indisposition,  attendin;;  the  Coortfrom  Uie 
24tb  to  ibe  31st  of  Jamuarjf,  inclasiTely. 


1794. 


TheKi^o 
mgttinsi 

The  inha. 

bitants  of 

New-poh. 
K<rr. 


Both  orders  quashed. 


HuTCiiixs  against  Hibd. 

fTlHE  writ  in  this  case  was  returnable  on  Tuesday  the  19th 
"*-  of  November;  a  declaration  de  bene  esse  was  filed  on  the 
same  day ;  and  on  that  day  also,  a  four  day  rule  to  return  the 
writ,  was  served  on  the  sheriff  of  Middlesex,  which  expired  on 
Saturdaj/  the  23d.  On  the  morning  of  ^the  23d  the  sheriff 
returned  cepi  corpus  ;  and  in  the  evening  of  the  same  day  he 
was  ruled  to  bring  in  the  body  ;  after  the  service  of  this  rule  on 
the  same  S3d  of  Noroembet,  notice  of  bail  was  given ;  on  the 
25th  {Monday)  the  bail  were  excepted  to ;  and  on  the  26th  notice 
of  other  bail  was  given,  who  were  to  justify  on  the  first  day 
of  this  term.    On  the  last  day  of  the  last  term  an  attachment 

was 


Jm,  ^bth. 

A  sheriir 
ouj^bt  not  (o 
be  ruled  to 
bring  in  the 
body  until 
theaayafier 
the  expira- 
tion ot  the 
rule  to  re- 
turn the 
writ ;  and  if 
be  be  and  be 
attached  for 
not  obeying 
it  the  Court 
willset  aside 
the  attach- 
ment for  ir« 
repalarity. 

[sr.A.fiss. 

2JKm<.841.1 
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1794!«     was  maed  ififamst  the  sheriff  for  not  bringing  in  the  body;  t6 
set  aside  which,  for  irregularitj,  a  rule  was  obtained  the  be- 


^^SS^  ginning  of  this  term. 
fli»D.  Wigley  now  shewed  cause  against  that  rule,  contending  that 
the  attachment  was  regularly  issued ;  that  by  a  late  rule  of 
Court  (a)  it  was  ordered,  that  all  writs  should  be  returned  on 
the  same  day  on  which  the  rule  for  returning  the  same  should 
expire  ;  that  the  sheriff  having  in  this  case,  in  compliance  with 
that  rule  of  Court,  returned  cepi  corpus  on  the  2Sd,  the  plain- 
tiff was  regular  in  ruling  the  sheriff  to  bring  in  the  body 
after  the  return  of  cepi  corpus  ;  and  that  the  sheriff  was  liable 
to  an  attachment,  he  not  having  justified  bail  before  the  ex- 
piration of  the  rule  to  bring  in  the  body.  OverUnCs  Aotl, 
Imp.  PracL  126. 

Shepherdy  in  support  of  the  rule,  insisted  that  the  plaintiff 
ou^t  not  to  have  ruled  the  sheriff  to  bring  in  the  body  until 
the  84th,  the  day  after  the  expiration  of  the  rule  to  retiirs 
the  writ;  and  consequently,  that  the  attachment,  which wst 
grounded  on  a  disobedience  of  that  writ,  was  irregular. 

The  Courts  after  conferring  with  the  Master,  said  that  the 
rule  to  bring  in  the  body  was  taken  out  too  early ;  fi>r  that  the 
sheriff  had  the  whole  of  the  23d  of  November  to  return  the 
writ ;  and  that  of  course  the  sheriff  could  not  be  attached 
for  not  obeying  the  rule  which  ought  not  to  have  issued. 

Rule,  to  set  aside  the  attachment,  absolute. 

(a)  MieJuSiQ.  &    Videaniey  itfoL  486. 


w^«*"^y»  ToLDERVY  against  Allan. 

Suofto^  npHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
322?'*^  '  -*-  why  an  annuity  of  300/.  granted  to  him  by  the  de^mjsnt 
ittobftve  should  not  be  set  aside,  and  the  deeds  securing  it  delivered 
oitMi  M^  up  to  be  cancelled*  The  fiurts,  as  they  were  disclosed  by  the 
mSSitl<*  affidavits,  were  these  : 

and  on  for-  Jn  May  1792  the  defendant,  in  consideration  of  210W. 
thit  if  apy  granted  an  annuity  of  300/.  to  the  plaintiff;  and,  for  seeariog 
vemf  ^^'  the  same,  executed  a  bond,  a  warrant  of  attorney  to  coofeei 
*^^^"  judgment  on  the  bond,  and  an  indenture,  by  which  the  dc- 

days  after 
beconloc 
doe,  tbe  cranlM  ni|^t  levy  tbem  out  4»r  Uie  rents;  Hie  grantor  myred  to  tetasMe  Ite  unmfji 


became  tSe  nemoriaTdld  not  d'uclose  the  trusts  referred  to  (1).  Bat  it  appearing  by  an  aftdint 
•f  the  grautee,  Oiatbe  bowbt  theanaaity  for  bivself,  andtbat  there  were  no  otber  tiwUbit 
tka|  enreiMvtbe  Coort beld  Uie memorial mflident.    13  Tamil. tt5.1 

(1)  fidsDMNi  V.  Vdmamt  p99i.Ui.  and  amwili^ Y.  J«mi^  jPOfT. B pel.  189L 

fendant 
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fendant  granted  and  demised  to  the  plaintiff  certain  manors,  &c.      1794. 
in  reversion,  expectant  and  to  take  efftHit  in  posse-^sion  on  (he  de-  * 

cease  of  the  defendant's  father,  for  100  years,  upon  trust  for  the   '^j;^^^,7^ 
better  securing  the  payment  of  the  annuity.     In  the  memorial     Ai^mn. 
it  was  alleged  that  the  partie.s  executed  the  above  deed,  &c.  by 
which  the  plaintiff  demised  to  the  defendant  as  above,  for  100 
years,  "  upon  trust  as  therein  mentioned,  and  upon  further  triist  ^ 
"  that  in  case  the  said  annuity  of  300/.  or  any  part  thereof,  should 
"  be  unpaid  by  the  space  of  twenty  days  after  the  respective  days 
^^  of  payment,  the  plaintiff  should  and  might,  by  and  out  of  the 
'^  rents  and  profits,  raise  and  levy  such  sum,  &c.  as  should  be 
"  sufficient  to  satisfy  the  said  arrears,"  &c.     But  it  appeared  % 

by  the  plaintiff's  affidavit  that  there  was  no  other  trust,  and  that . 
he  had  purchased  the  whole' anntiity  for  himself,  and  not  as  a     . 
trustee  for  any  other  perj^on,  though  he  had  since  assigned  one 
moiety  of  it  to  Mr.  Sorton.     It  was  objected  by 

Chambre,  that  the  plaintiff  had  not  complied  with  the  annuity 
act,  because  the  memorial  did  not  disclose  the  trusts  of  the  deed 
as  required  by  the  first  section  of  the  17  G.  3.c.  26.  which  enacts 
that  the  memorial  shall  contain  the  dates,  &c.  of  the  deeds, 
and  the  names  of  all  the  parties,  and  for  whom  any  of  the/n  are 
trustees,  &c. 

Garrowand  JSaiV^y  shewed  cause  against  the  rule;  andinsisted 
that  the  annuity-act  had  been  complied  with  in  this  instance, 
the  policy  of  which  was  fo  compel  the  parties  to  an  annuity  to 
disclose  the  real  transaction  in  the  memorial,  which  (they  said) 
had  been  dqne  in  this  case ;  for  that  in  truth  there  were  no  other 
trusts  than  tliat  which  was  mentioned  in  the  memorial,  namely, 
that  in  the  plaintiff  for  securing  the  payment  of  his  annuity. 
They  observed  that  there  might  possibly  exist  trusts  which  the 
Legislature  did  not  intend  should  be  set  forth  in  the  memorial ; 
trusts  for  particular  purposes,  for  instance,  repairs,  and  that  ac- 
cording to  the  words  of  the  act  only  persons  Jor  xg>hom  trusts  zee  re 
created  need  be  mentioned  in  the  memorial. 

The  Court  thought  there  was  no  foundation  for  the  objection ; 
that  it  was  answered 'by  the  fact,  not  now  controverted,  that 
there  was  no  other  trust  but  that  set  forth  in  the  memorial ; 
and  that  the  Legislature  did  not  mean  to  require  the  parties  to 
mention  all  the  trusts  which  were  alien  on  the  estate,  independ- 
ently of  the  annuity,  as  to  pay  taxes,  chief  rents,  &c.  but  only 
those  trusts  which  were  created  in  consequence  of  the  annuity 
being  granted.  Rule  discharged. 

VouV:  2  1 
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1794. 

Friday, 
January  iil» 
Afteraveiv 
diet  for  the 
plaintiff, 
with  da- 
msLfrps  un- 
der iOt.  on 
account 
charging 
that  the  de- 
fendant ns- 
saulted  the 
plaintiff 
*'  and  then 
"  and  ther^,, 
"  tore  the 
•«  plaintiff's 
•<  clothes 
"  which  the 
(*  plaintiff 
^*  then  and 
««  there 
«*  wore," 
^'c.  the 
plaintiff  is 
entitled  to 
no  more 
costs  than 
daoiagei. 


LocKWooD  against  Stannabd. 

FllHE  declaration,  after  allesring  in  the  usual  form  tkatthe 
-■-  defendant  assaulted  the  plaintiff,  stated  in  the  same  count 
that  ^'  the  defendant  then  and  there  with  force  and  violence  tore, 
^^  rent  and  damaged  the  plaintiff^sclothes,  which  the  plaintiff  then 
"and  there  wore,*'  &c.  Plea,  the  general  issue.  On  the  trial 
the  jury  found  a  verdict  for  the  plaintiff,  and  gave  1({.  damage: 
and  the  Master  having  taxed  the  plaintiff  his  full  co^ts, 

Chambre  moved  to  set  aside  the  taxation,  on  the  ground  that 
the  tearing  of  the  clothes  was  only  an  aggravation  and  part  of 
the  assault,  and  was  not  alleged  as  a  separate  injury,  it  being 
stated  that  (he  plaintiff  wore  the  clothes  at  the  time  of  the  assault. 

Holroyd  opposed  this  rule  in  the  first  instance ;  and  relied  on 
Cotlerill  v.  7o%,  ante.  1  vol.  655.  and  the  cases  there  cited; 
where  it  was  held,  that  on  a. general  verdict  for  the  plaintiff  on 
such  a  count  as  the  present,  which  charged  the  tearing  of  the 
clothes  as  a  substantive  feet,  "  and  then  and  there  tore,"  &c  and 
not  as  a  part,  or  in  consequence  of  the  battery,  as  "  and  thereby 
"  tore,"  &c.  the  plaintiff  was  entitled  to  full  costs.     But 

The  Court  said  that  the  contrary  had  been  since  determined  in 
the  Court  of  Common  Pleas  (a),  where  the  rule  was  established, 
that  unless  the  tearing  of  the  clothes  were  at  a  different  time, 
,the  plaintiff  should  have  no  more  costs  than  damages,  if  he 
recovered  less  than  405. ;  and  that  in  this  case  tbe  tearing  of  the 
.clothes  was  evidently  a  part  of  the  same  transaction. 

Rule  absolote. 


(a)  Vidn  Mean  ▼.  Greemtmt^^  1  H.  Bl.  Rep,  C.  B.  291. 


Friday^ 
.January  31. 
A  promis- 
sory note, 
payahleona 
cbntinf^n- 
■cy,  cannot 
he  declared 
on  asapro- 


Carlos  against. Favcovut^  in  Error. 


THIS  was   an  action  upon  promises,   and   was  brought 
in  the  Court  of  Common  Pleas.     The  first  count  of  the 
declaration  alleged  that  the  defendant  (below)  in  the  life-time 
o(A.  Fancourty  the  late  wife  of  the  plaintiff  (below),  on  the  H^th 
withi7tir^  of  .Jk^  1786,  and  made  and  signed  his  certain  note  in  writingi 

statute,  S  &  4  ^n.  c.  9. 
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commonly  called  a  promisAory  note,  and  thereby  promised  to     1794. 
pay  to  the  ntkid  A,  Fancourtj  then  being  the  plaintiff's  wife,  —  — 
(he  sum  of  10/.  ^'  out  of  his  the  said  defendant's  money  that     ^^^ 
"  should  arise  from  his  reversion  of  43/.  when  sold,"  and  de-  ^n^tJJ^^^' 
livered'the  said  note  to  the  said  A.  F. ;  whereby  and  by  reason 
of  which  several  promises,  and  by  force  of  the  statute  in  sttcfa 
case  made  and  provided,  the  said  defendant  became  liable  to 
pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  nota 
specified,  according  to  the  tenor  and  effect  of  the  said  note ; 
and  being  so  liable,  the  said  defendant,  in  consideration  thereof 
afterwards,  &c.  promised  to  pay,  &c.  yet  that  he  did  not,  &c. 
although  often  requested,  &c.  and  although  the  said  reversion 
of  the  said  43/.  was  sold  before  the  suing  forth  of  the  original 
writ,  &t.     The  declaration  contained  other  counts,  for  work 
and  labonr ;  money  paid,  &c.  Sec. 

The  defendant  suffered  judgment  to  go  by  default;  and  a 
general  judgment  was 'entered  up  on  the  whole  declaration.  A 
writ  of  error  was  then  brought;  and  the  plaintiff  in  orror  as- 
signed for  error,  that  there  was  a  general  judgment  on  all  the 
counts  in  the  declaration,  the  first  of  which  was  founded  on  a 
supposed  promissory  note,  as  a  note  within  the  statute  made 
concerning  promissory  notes,  whereas  it  was  not  a  note  within 
the  statute,  but  a  contingent  note ;  and  on  which,  as  stated  in 
the  declaration,  it  appeared  to  be  uncertain  whether  or  not  the 
money  therein  specified  would  ever  become  payable,  and  was 
therefore  void  in  law ;  and  that  it  did  not  appear  that  the  note 
was  given  for  value  received  or  for  any  valuaUe  or  legal  con- 
sideration whatever,  &c. 

Morgan  for  the  plaintiff  in  error.  The  note  declared  upon 
is  void,  and  not  negotiable  within  the  stat.  3  ft  4  Anftfy  t.  9., 
because  it  is  payable  only  on  a  contingency,  on  an  uncertain 
event  which  may  never  happen,  and  out  of  an  uncertain  fund, 
which  may  not  be  sufficient  to  answer  it ;  and  being  void  in 
its  creation,  it  cannot  be  made  good  by  the  subsequent  event 
of  the  sale  of  the  reversion  of  the  43/.  That  a  bill  of  exchange, 
payable  on  a  contingency,  is  not  ^ood,  has  been  determined  in 
a  variety  of  cases;  particularly  in  Dawkes  v.  The  Earl  of  De- 
loraine  (a),  and  in  Kingston  v.  Long  (6),  M.  25  G.  3.  B.  R. 
Then  if  a  bill  of  exchange  payable  on  a  contingency  be  not 
good,  neither  can  a  promissory  note,  which  is  put  on  the  same 

U)3ill.Jl9.78S.^3frirff.807.  (6)  Bof/ey  on  Bills  of  Excbaaflfr,  71. 

213  footing 
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1794.     footing  with  bills  of  exchange  by  the  3  &  4  Annexe.  9.   Bat 

"T this  does  not  rest  merely  on  the  analogy  to  bills  of  exchange, 

againkt      the  Same  point  having  been  decided  with  regard  to*  promissory 

^n'^Erro"?  "otes;  Pearson  v.  Garret;  Skin.  398  Sf  Comb.  227  ;  BearMey 

.    *    V.  Baldwf/n,  2  Str.  1 15 1;  Roberts  v.  Peoke,  1  Burr.  325 ;  and  the 

same  doctrine  was  laid  down  by  Lord  Mansfield  in  another  case, 

'  where  the  objection,  that  the  note  was  contingent  was  over-ruled; 

*^  indeed  his  Lordship  said  a  contingent  note,  where  it  is  uncertain 
^'  whether  the  money  shall  ever  become  payable  at  all  or  not^b 
*^  another  case:  such  a  note  is  not  within  the  statute  (a).'' 

TFoodj  contra^  admitted  that  a  bill  of  exchange,  payable  out 
of  a  particular  fund,  was  not  a  bill  within  the  custom  of  mer- 
chants, but  contended  that  promissory  notes  were  not  governed 
by  all  the  rules  which  applied  to- bills  of  exchange,  their  origin 
being  diiferent ;  the  latter,  depending  on  the  custom  of  mer- 
chants, which  does  not  extend  to  contingent  bills;  the  former 
on  the  statute  of  Anne^  which  makes  promissory  notes  in 
general  assignable,  without  distinguishing  between  those  which 
are  payable  at  all  events,  and  such  as  are  only  payable  on  a 
contingency.  That  the  cases  cited  on  bills  of  exchange  were 
not  therefore  applicable  to  this  case.  That  in  Andrews  x. 
Franklin  (fr),  where  an  action  was  brought  upon  a  promissory 
note,  payable  two  months  after  such  a  ship  was  paid  off,  and 
the  plaintiff  declared  upon  it  as  a  note  within  the  statute,  and 
where  this  very  objection  was  taken  that  it  was  not  negotiable, 
because  it  was  payable  only  on  a  contingency  which  might  never 
happen,  the  Court  decided  that  it  was  negotiable  as  a  proinis* 
sory  note.  That  in  Dawkes  v.  Lord  Deloraine  (c)  the  Court 
recognized  the  case  of  Andrews  v.  Franklin^  and  distinguished 
between  the  case  of  a  bill  of  exchange  and  a  promissory  note; 
they  said  ^^  that  was  a  promissory  note,  and  not  a  bill  of  ex- 
^^  change ;  and  a  note  may  be  certainly  payable  on  a  future 
<^  event."  That  in  Pearson  v.  Garret  the  note  was  declared  on 
as  '^  within  the  custom  of  merchants'*  and  therefore  bad;  be- 
sides which,  that  case  happened  before  the  statute  oiAnnt* 
But  that,  even  if  the  note  in  this  case  were  not  a  good  one 
within  the  statute  of  Anne^  the  words  in  the  declaration  ^^J 
<*  force  of  the  statute,"  &c.  might  be  rejected ;  and  that  as  tbi« 
note  had  not  been  negotiated,  at  least  as  between  these  parties, 
the  action  might  be  sustained* 

(fl)  Goss  V.  Ndson,  I  Burr,  227.         (6)  1  Str.  2i.       (c)  2  BL  Rtp.  781. 

Lord 


IN  THE  Thirty-fourth  Year  op  GEORGE  III.  48j 

LordKEN  YO  V,  Ch.  J. — The  questioh  in  this  case  is  not,Whe-      I794, 

tber  the  plaintiff  in  error,  who  may  have  promised  for  a  valuable  ""' 

consideration  to  pay  to  the  defendant  a  certairi  sum  of  money  on      afiainxt 
an  event,  which  has  since  happened,  is  or  is  not  bound  to  per-  ^^SrerT* 
form  that  promise  ?  If  this  promise  tiere  made  on  a  consideration, 
there  is  no  doubt  but  that  an  action  mi^ht  be  .maintained  on 
it,  as  on  a  special  agreement :  but   the  question   now  before 
the  Court  is,  Whether  or  not  the  note  set  forth  upon  the  record 
can  be  declared  on  as  a  negotiable  security  under  the  statute  3  & 
iAnnc^  c.  9.  ?  The  object  of  that  act  was  to  put  promissory  notes 
on  the  «ame  footing  with  bills  of  exchange  in  every  respect  (a). 
It  wonid  perplex   the  commercial   transactions   of  mankind, 
if  paper  securities  of  this  kind  were  issued  out  into  the  world 
encumbered  with  conditions  and  contingencies,  anc}  if  the  per- 
sons to  whom  they  were  offered  in  negotiation  were  obliged  to 
enquire  when  these  uncertain  events  would  probably  be  reduced 
1o  a  certainty.     It  has  been  admitted,  in  the  argument,  that  if 
this  were  a  bill  of  exchange  the  declaration  could  not  be  sup- 
ported :  many  cases  indeed  were  cited  by  the  counsel  on  the 
other  side  to  pi-ove  that  position,  to  whicli  maybe  added  another 
in  Lord  Raymond  (^),  where  it  was  decided  that  a  bill,  which 
was   not  payable  at  all  events,  could  not  be  considered  as  a 
hill  of  exchange:  and  this  admission  by  the  counsel  for  the  de- 
fendant in  error   is  decisive  of  this  case  ;  for   there  is  no  dif- 
ference in  this  respect  between  promissory  notes  and  bills  of  ex- 
change; they  both  stand  in  pari  ralione.     If  we  were  to  render 
this  point  in  the  least  doubtful,  we  should  shake  the  foundation 
of  that  which  has  been  considered  as  clear  law  ever  since  the 
lime  of  Lord  Ilolt.     I  am  therefore  cleiirly  of  opinion  that  this 
note   caunol  be  declared  upon  as  a  negotiable  instrument ;  at 
th^   same  time   I   have  no  doubt  but  that  an  action    might  be 
framed  on  it  as  on  a  special  agreement.  The  justice  of  the  case  is 
certainly  with  the  defendant  in  error  :  but  we  must  not  trans- 
gress the  legal  limits  of  the  law,  in  order  to  decide  according  to 
conscience  and  equity.    We  need  have  no  reluctance  in  revers- 
ing the  judgment  of  the  Common  Pleas,  because  as  this  was  a 
jodgment  by  default,  that  Court  had  no  opportunity  of  exer- 
cising their  judgment  upon  the  question. 

AsHiiuRST,  J. — Before  the  statute  of  Anne  promissory  notes 
were    not  assignable  as  cboses  in  action,   nor  could  actions 

'   (a)  Vidt  Broten  ▼.  Ilarradcn,  ante^  4  vol.  148. 
(h)  FitU  Jeimy  v.'  Merle^  2  Lord  RajpnonH,  1361. 

Iiave 
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1791.      bave  been  brought  on  them,  because  the  considerations  do  oot 
'  appear  on  (hem  ;  and  it  was  to  answer  the  purposes  of  comni^rce 

againsi  that  those  notes  were  put  by  the  statute  on  the  same  footiB; 
^wTrliTr?  ^'*h  Wlls  of  exchange.  Then  they  cannot  rest  on  a  betterfoot- 
ing  than  biUs  of  exchange,  but  must  stand  or  fall  on  the  same 
rules  by  which  bills  of  exchange  are  governed.  Certainty  is  a 
great  object  in  commercial  instruments  ;  and  unless  they  carry 
their  own  validity  on  the  fece  of  them,  thejare  not  negotiable: 
oh  that  ground  bills  of  exchange,  which  are  only  payable  od  a 
contingency,  are  not  negotiable,  because  it  does  not  appear  on 
the  face  of  them  whether  or  not  they  will  ever  be  paid.  Tke 
same  rule  then  that  governs  bills  of  exchange  in  this  respect 
must  also  govern  promissory  notes.  And  thereibre,  though 
this  might  have  been  declared  on  as  a  special  agreement,  statin; 
the  consideration  for  the  promise,  and  the  sale  of  the  reversion 
of  43/.,  yet  this  action  cannot  be  maintained.  This  does  not 
come  within  the  custom  of  merchants  respecting  tiiUs  of  ex- 
change, nor  is  it  a  negotiable  instrument  within  the  statute  of 
Anaej  because  as  a  bill  of  exchange  it  would  not  be  good. 

GaosE,  J. — The  plaintiff  below  could  only  declare  either 
on  this  instrument,  as  a  note  under  the  statute  of  Anne, 
or  on  the  special  contract  that  existed  between  the  parties.  He 
has  declared  on  the  former :  but  this  is  not  a  negotiable  in- 
strument, because  it  is  not  payable  at  all  events.  It  has  been 
said,  however,  that  there  is  a  difference  in  this  respect  between 
promissory  notes  and  bills  of  exchange :  but  no  decision  has  been 
cited  to  warrant  such  a  distinction  ;  and  without  such  an  autho- 
rity I  think  tliat  we  ought  not  to  establish  it ;  for  the  words  of 
the  statute  otAnne  are,  ^^  thereibre  to  the  intent  to  racourage 
^^  trade  and  commerce,  which  will  be  much  advanced  if  sack 
<^  notes  shall  have  the  same  effect  las  inland  bills  of  exchange, 
^'  and  shall  be  negotiated  in  like  manner,"  &c.  It  clearly  appears 
therefore  to  have  been  the  intention  of  the  Legislature  to  pat 
promissory  notes  on  the  same  foundation  as  bills  of  exchange. 
Now  if  this  had  been  a  hill  of  exchange,  the  declaration  drawn 
on  it  as  on  a  bill  within  the  custom  of  merchants  would  hafe 
Ijoen  biid,  because  the  money  was  only  to  be  paid  on  a  con- 
tingency. Then  if  the  plaintiff  below  had  declared  on  the  as 
on  a  special  contract,  fie  should  have  shewn  not  only  tiiat  tbore 
was  a  consideration  for  the  promise,  bat  also  that  the  reversion 
was  sold  for  at  least  10/.;  whereas  here  it  is  merely  averreil 
tliat  the  reversion  was  sold,  without  wyxag  for  how  much. 

In 
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In  whatever  way  therefore  this  question  is  considered,  I  think     J794# 
the  declaration  cannot  be  supported. 


Judgment  reversed  (a).      Jtl^t 

Fav- 


(m)  Fide  CoUham  v.  Cookty  JVUl.  Rep.  393.  and  the  cases  there  referred  to.  court, 

ia  Error. . 


T 


ii 


Roberts  against  Robert  Moon,  Friday^ 

^  Jan,  SUt. 

iO  an  action  of  assumpsit  the  defendant  pleaded  in  abate.  A  plea  in 
n|^nt  as  follows ;  and  the  said'  Richard,  against  whom  ofmisnomcr 
the  said  R.  Roberts  hath  exhibited  his  said  bill  by  the  name  of  findLt^be- 
Robert,  in  his  own  proper  person,  comes  and  pleads  that  he  S'^^^fj,,. 
was  baptized  by  the  name  of  Richard^  and  hath  always  been  *'  uddRich' 
called  by  that  name,  traversing  that  he  was  called  by  the  name  of  ••  by  the 
Robert,  &c.  To  this  there  was  a  special  demurrer ;  and  the  plain-  \\  ^^*^ 
tiff  assigned  for  cause  that  ^^  the  said  Richard  by  his  plea  aforesaid  "  b^^* 
'^  admitted  himself  to  be  the  person  named  the  defendant  in  and  by 

the  aforesaid  bill  and  declaration  of  him  the  said  i2o6fr/,'*  &c. 

S,  Heywood,  who  wa9  polled  upon  to  support  the  plea, 
said  that  there  was  no  settled  form  of  the  introduction  to  a  C?,^»^/i?- 
plea  in  abatement ;  and  that  though  in  some  precedents  the  8  r.  iz. 
word  "  said"  is  not  prefixed  to  the  real  name  of  the  defendant,       ^ 
it  IS  in  others;  which  shews  that  the  plea  may  begin  either 
way.     Thorn.  Entr.  I;  pi.  I;  and  pi.  6.   ClifCs  Entr.  16 ;   LiL 
Ent.  I ;  Rast.  EnL  296 ;  Heme,  9;  darks  Assist.  11.  and  103. 
And  in  Tallant  v.  Germyn,  Carth.  ^1.  where  the  defendant 
pleaded  a  misnomer  in  abatement  ^Sf^t  prasdictus  J.  Germyn 
venit^''  Sec.  that  his  name  is  Germy,Scc.  it  was  adjudged  against 
him  on  demurrer,  because  he  had  admitted  his  name  to  be 
German  by  appearing  and  making  defence  by  that  name  :  but 
the  Court  said  he  should  have  pleaded  thus,  ^^  Et  prcedictus 
"  J.  Germy  qui  per  nomen  J.  Germyn^'^  &c. 

Marry  att,  contra,  observed  that  Cart  hew  must  have  been 
mistaken  in  his  account  of  Tallant  v.  Germyn,  because  the  same 
case  is  rejported  differently  in  two  other  books ;  Comb.  188 ; 
and  1  Show.  394;  in  the  former  the  Court  said  that  the 
defendant  ought  to  have  pleaded  ^^  quod  Germy,'*'  omitting 
"  prasdictus ;"  and  in  the  latter  the  reason  given  why  the  pl^ 
was  bad  was,  because  it  began  with  these  words,  ^'  Et  prmdicius 
"  Johannesy^  &c.  though  (the  Court  there  said)  the  precedents-. 
ia  ThGmson  were  the  other  way.     He  was  then  stopped* 

I^-ord 
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1TO4.         Lord  Kenton,  Ch.  J.— The  Court  cannot  hold  too  strict  a 
'  hand  over  ihese  sort  of  pleadings,  which  are  calculated  to 

^^"T  defeat  the  justice  of  the  case.  If  indeed  a  plea  in  abatement  be 
Moow.  drawn  correctly,  the  Court  cannot  deprive  the  defendant  of 
the  benefit  of  it.  But  if  there  be  the  least  inaccuracy  in  it,  it 
cannot  be  supported.  Now  in  this  case  the  defendant,  by  intro- 
ducing the  word  "  said,"  has  admitted  himself  to  be  the  person 
8ued  ;  and  according  to  the  case  la^t  cited  it  is  bad. 

Per  Curiam^  Respondeat  ouster  (a). 

(a)  Vid*  JIawrth  ▼.  Spraggs^  post,  8  voL  and  Alexander  ▼.  Mammatiy  WUl.  Rif,  40. 

h^^^^tl'  Davis  and  others  azuimi  Bowsher. 

Jan,  25th.  ° 

A  nii^comcr  [TTj^HIS  was  an  action  of  assumpsit  by  the  plaintiffs  asin- 
ot  ArhanpT  -*-  dorsces  of  a  bill  of  exchange  for  635/.  IO5.  against  the 
o"f  his  bSnk-  defendant  as  drawer.  The  defendant  drew  the  bHl  in  question 
raifv"and  '  ^"  ^^^  Amfs,  payable  to  Cooli'j  from  whom  he  received  do  con- 
when  fhi'  sideration  for  it.  Cook  was  a  trader  at  Bristol^  and  kept  an  ac- 
vances  mo-  count  with  the  plaiutitfsy  who  were  bankers  in  the  same  place, 
"e^vipnir  The  course  ofdealing  between  them  was  this;  Coo*  lodged  bills 
ittothrdis*.  payable  at  future  davs  with  the  plaintiffs  from  time  to  time, 

count  '*'       ,        ■"  .  •'  * 

Mich  of  the  ' 'and  drew  upon  them  for  any  money  he  wanted  in  advance; 
pen  to  he  ^  alid  the  plaintiffs  charged  no  interest  on  these  advances,  but  osed 
\'arue  (oThe  ^^  f^elect  out  of  the  bills  in  their  hands  such  as  they  pleased  and 
r5i"biir""  ^*c»re  nearest  to  the  sum  advanced,  and  discounted  these  bills, 
withontany  debitinfi"  Cool'  with  thejimount  of  such  discount  in  his  account. 
n^reemrnt  On  the  26th  Fchruary*i\\e  balance  on  Cook^s  account  with  the 
ferL*"  TOi  plaintiffs  was  103/.  in  his  favour.  On  the  27th  he  directed  his 
vafidate  the  ^^"^^^  ^^  P^y  "^  *^  ^^^  plaintiffs  other  bills  to  the  amount  of  about 
)Minkor's2:e-  :jO00/.,  which  was  done ;  and  he  applied  for  another  advance, 
npon  an"he  which  the  plaintiff-*  at  first  refused,  but  they  afterwards  consented 
h!''hands*°  ^«  1^^  '"'»  *>a^'e  a^>out  1400/.  and  actually  entered  the  discount 
but  he  may    on  such  of  the  bills  as  they  selected,  amonssl  which  thebiiliit 

retain  them  ''  ° 


In  order  (o    question  was  not  one.  And  on  the  plaintiffs*  refusing  to  make  Cook 
paymentof  Kl^v  further  advance,  he  demanded  this  and  the  other  bills 
briaucc*^^*    which  had  not  been  discounted,  none  of  which  were  then  due: 
but  the  plaintiffs  refused  to  deliver  any  of  them  up,  alleging 
v'<^^</i/t--^  their  right  to  detain  them  all,  in  case  any  of  the  discounted 
V4.        bills  should  prove  bad.     Those  discounted  bills  had  longer4o 
run  than  the  bill  in  question.    At  this  time  none  of  the  dis- 
counted bills  had  been  dishonoured ;  though  some  of  them,  be- 
yond 
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jond  the  amount  of  tbe.preseiit  bill,  afterwards  were  so  ;  and  at      1794. 

the  time  of  the  demand  and  reia&al  the  sums  wliich  the  plain-  ■ 

tiffs  had  advanced  to  Cook  were  considerably  more  than  covered      against 

by  the  amount  of  the  discounted  bills  in  tl>eir  hands,  in  the   Bowiber. 

event  of  their  proving  to  be  good  bills.     Before  thi*;  action  was 

brought  .Cook  became  a  bankrupt,  and  the.  plaintilTti  proved 

their  debt  under  his  commission  for  the  balance  of  their  account, 

and  in  the  affidavit,  usual  upon  such  occasions,  they  swore  that 

they  had  no  security  for  their  debt,  except  certain  bills  which 

they  specified,  and  which  only  comprehended  the  discounted 

bills  and  not  the  bill  in  question.  There  was  also  some  evidence 

at  the  trial  of  the  general  custom  of  the  bankers  at  Bristol  to 

keep  their  accounts  in  the  same  manner  as  the  course  of  dealing 

shewn  between  the  plaintiffs  and  Cook;  namely,  that  it  was 

usual  with  them,  upon  any  advance  to  a  customer,  who  lodged 

bills  in  their  hands,  to  apply  such  advance  to  the  discount  of 

particular  bills,  without  any  special  agreement  to  that  effect 

with -such  customer,  or  with  a  view  to  select  such  particular 

hills  as  the  basis  of  the  credit,  or  relinquish  their  general  lien 

upon  other  securities.     The  cause  was  tried  before  Mr.  Baron 

Perryn  at  the  last  assizes  at  Brisiolwben  thejury  found  a  verdict 

ibr  the  plaintiffs  ;  to  set  anide  which  a  motion  was  made,  and 

rule  nisi  granted  in  Michaelmas  term  last.  And  now,  the  Court 

desired  first  to  hear 

Gibbs  in.  support  of  the  rule.  He  admitted  the  general  rule 
to  be,  that  where  a  banker  advanced  money  to  a  customer  upon 
the  general  account  between  them,  he  had  a  lien  for  the  amount 
of  his  balance  upon  all  securities  belonging  to  such  person, 
which  he  might  happen  to  have  in  his  hands ;  but  contended 
that  if  the  banker  made  the  advance  upon  the  specific  security 
of  any  part^ular  bill,  he  thereby  elected  to  abandon  his  general 
lien,  and  to  report  to  that  security  alone ;  and  therefore  could  not 
justify  the  retaining  of  aqy  other  securities  to  provide  for  the 
possible  event  of  thftt  one  bill  being  dishonoured.  And  though 
this  is  not  an  action  of  trover  for  such  other  securities,  yet  if  the 
bankers  were  not  justified  ib  refusing  to  deliver  them  up  at  the 
time  when  they  were  demanded,  they  cannot  now  avail  them- 
selves of  their  own  wrong ;  they  must  stand  in  the  same  situation 
in  which  they  would  have  been  if  they  had  then  actually  de- 
livered them  up ;  in  which  case  the  bill  in  question  would  have 
passed  again  into  the  hands  of  Cooky  w1m>  had  given  no  con- 
sideration for  it  to  the  defendant,  and  therefore  he  could  never 

bav9 
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1794.      have  called  upon  flie  defendant  for  the  payment  of  it.    And 
this  consideration  also  gets  rid  of  any  difficulty  which  might 


Datu 


BOWI^CR. 


agaM  ^^^^  arisen  from  the  circumstance  o(  Cook's  haying  sinee  become 
a  bankrupt ;  for  the  question  of  right  roust  stand  upon  the  mme 
footing  as  it  did  at  the  time  of  the  demand  and  refusal.  The 
nature  of  the  transaction  furnishes  a  reason  why  the  bankers 
preferred  the  advancing  of  their  money  upon  the  discount  of  par- 
ticular bills  rather  than  upon  the  general  account ;  because  by 
that  means  they  got  more  than  5  per  cent,  which  they  cohM 
not  do  in  the  other  case.  And  if  they  secure  themselves  from 
the  penalties  of  usury  on  the  one  hand,  by  alleging  that  their 
security  rests  on  a  particular  bill  and  not  on  the  general  lieo, 
they  ought  not  on  the  other  hand  to  be  permitted  to  avail  them- 
selves of  the  contrary  advantage  by  extending  their  security. 
Suppose  a  man  having  three  bills  in  the  hands  of  his  banker, 
payable  at  a  future  day,  none  of  which  have  been  discounted, 
carries  a  fourth  bill  to  him,  payable  at  a  day  previous  to  the 
others,  and  discounts  that  bill  with  him ;  it  cannot  be  contended 
that  the  banker  may  detain  the  three  bills  in  his  hands,  until 
he  received  the  money  due  on  the  fourth  bill,  upon  a  supposition 
that  it  might  not  be  paid.  Again,  suppose  three  bills  of  a  cus- 
tomer in  the  hands  of  a  bankec,  and  the  latter  expressly  consents 
to  discount  one  of  them,  might  not  the  other  two  be  taken  out 
of  his  hands  before  the  discounted  bill  was  paid  ?  But  the  pre- 
sent case  appears  still  stronger  when  the  mode  of  dealing  be- 
tween the  parties  is  adverted  to;  for  it  appears  that  Cook  carried 
bills  to  the  bankers,  and  when  he  wanted  an  advance  of  cash, 
they  entered  it  to  the  discount  of  a  particular  bill :  this  amounts 
to  evidence  of  an  agreement  that  the  bankers  always  ad- 
vanced their  money  upon  the  security  of  the  particular  bill  dis- 
counted ;  for  if  they  had  rested  on  their  general  lieu,  that  cere* 
mony  would  have  been  unnecessary.  And  this  is  further  con- 
firmed by  the  affidavit  made  by  the  plaintiffs  themselves,  wherein 
they  stated  that  they  had  no  other  security  than  the  two  bills 
which  had  been  discounted. 

Lawrence,  Serjt.  contra. — It  was  proved  at  tiie  trial  to  be  the 
general  usage  of  the  bankers  at  Bristol,  in  the  case  of  advance? 
to  customers,  who  had  lodged  bills  in  their  hands,  to  debit 
such  advances  to  the  discount  of  particular  bills  instead  of 
the  general  account;  and  that  it  was  not  thereby  understood  by 
any  of  the  parties  concerned  in  transactions  of  this  nature  that 
the  money  was  so  advanced  on  the  specific  credit  of  the  bill  dit* 

counted, 
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counted,  btit  on  the  credit  of  the  general  account ;  and  that     1794. 
this  was  no  more  than  the  mode  of  keeping  the  account  and  - 
computing  interest.    As  these  parties  therefore  resided  in  Bris-     RfaZ 
iol  and  had  been  engaged  in  transactions  of  this  nature  before,   Bowsber. 
this  was  evidence  of  the  particular  dealing  between  them, 
and  is  an  answer  to  any  supposed  waver  on  the  part  of  the 
bankers  of  their  general  lien,  which  by  the  law  of  the  land  extends 
to  all  secarities  in  their  hands  for  the  amount  of  the  balance 
due  to  them.    In  answer  to  this  it  is  urged  that,  unless  it  be 
taken  that  the  advance  was  made  upon'  the  credit  of  the  parti- 
cular bill  discounted,  and  not  upon  the  general  account,  the 
transaction  would  be  usurious :  but  it  cannot  be  usury  to  take  the 
same  interest  for  tlie  same  sum  upon  the  security  of  several  bills 
any  more  than  it  would  be  usury  to  take  it  on  the  security  of  one 
bill  only ;  and  unless  a  special  agreement  be  shewn  to  the  con- 
trary, it  cannot  be  presumed  that  persons  would  prefer  to  ad-  . 
vatice  money  upon  the  less  instead  of  the  greater  security  which 
the  law  gives  to  them.     But,  at  any  rate,  whether  the  money 
were  advanced  on  the  general  lien,  or  on  the  security  of  the 
particulair  bill  discounted,  was  the  very  question  on  which  the 
jury  had  to  decide  between  the  parties ;  and  their  verdict  has 
determined  it  in  favour  of  the  plaintifis.     [He  was  then  stopped 
by  the  Court.] 

Lord  Kenyon,  Ch.  J. — I  disclaim  grounding  my  opinion 
upon  any  particular  law  applicable  to  the  City  of  Bristol  only ; 
lamclearly  of  opinion  that  by  the  general  law  of  the  land  a  banker 
has  a  general  lien  upon  all  the  securities  in  his  hands  belonging 
to  any  particular  person  for  his  general  balance,  unless  there  b^ 
evidence  to  shew  that  he  received  any  particular  security  under 
special  circumstances,  which  would  take  it  out  of  the  common  ' 

rule.  But  it  is  taken  for  granted  by  tlie  counsel  in  support 
of  the  rale,  that  the  party  had  a  right  to  demand  of  the  bankers 
certain  bills,  which  were  not  discounted,  without  paying 
their  general  balance;  and  the  whole  argument  is  built  on 
that  mistake.  I  think  he  had  only  a  right  to  demand  this  bill 
sub  modo,  namely,  on  paying  all  that  was  then  due  to  the  bank- 
ers :  for  wherever  a  banker  has  advancc^d  money  to  another, 
he  has  a  lien  on  all  the  paper  securities  which  come  into,  his 
hands  for  the  amount  of  his  general  balance.  It  has  been 
urged  that  the  bankers  abandoned  their  general  lien  in  thid 
caae,  by  applying  the  money  advanced  to  the  discount  of  a  par- 
ticular 
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1794.      have  called  upon  flie  defendant  For  the  payment  of  it    And 

this  consideration  also  gets  rid  of  any  difficulty  which  might 

aga^  ^^^^  arisen  from  the  circum^ance  of  Cook's  haying  since  become 
Bowi^EE.  a  bankrupt ;  for  the  question  of  right  must  stand  upon  the  wme 
footing  as  it  did  at  the  time  of  the  demand  and  refusal.  The 
nature  of  the  transaction  furnishes  a  reason  why  the  bankers 
preferred  the  advancing  of  their  money  upon  the  discount  of  par- 
ticular bills  rather  than  upon  the  general  account ;  because  by 
that  means  they  got  more  than  5  per  cent,  which  they  cohM 
not  do  in  the  other  case.  And  if  they  secure  themselves  from 
the  penalties  of  usury  on  the  one  hand,  by  alleging  that  their 
security  rests  on  a  particular  bill  and  not  on  the  general  lien, 
they  ought  not  on  the  other  hand  to  be  permitted  to  avail  them- 
selves of  the  contrary  advantage  by  extending  their  securitj. 
Suppose  a  man  having  three  bills  in  the  hands  of  his  banker, 
payable  at  a  future  day,  none  of  which  have  been  discounted) 
carries  a  fourth  bill  to  him,  payable  at  a  day  previous  to  the 
others,  and  discounts  that  bill  with  him ;  it  cannot  be  contended 
that  the  banker  may  detain  the  three  bills  in  his  hands,  until 
he  received  the  money  due  on  the  fourth  bill,  upon  a  supposition 
that  it  might  not  be  paid.  Again,  suppose  three  bills  of  a  cusf 
tomer  in  the  hands  of  a  bankec,  and  the  latter  expressly  consent* 
to  discount  one  of  them,  might  not  the  other  two  be  taken  out 
of  his  hands  before  the  discounted  bill  was  paid  ?  But  the  pre- 
sent case  appears  still  stronger  when  the  mode  of  dealing  be- 
tween the  parties  is  adverted  to;  for  it  appears  that  Cook  carried 
bills  to  the  bankers,  and  when  he  wanted  an  advance  of  cash, 
they  entered  it  to  the  discount  of  a  particular  bill :  this  amoonis 
to  evidence  of  an  agreement  that  the  bankers  always  ad- 
vanced their  money  upon  the  security  of  the  particular  bill  dis- 
counted ;  for  if  they  had  rested  on  their  general  lien,  that  cere- 
mony would  have  been  unnecessary.  And  this  is  further  con- 
firmed by  the  affidavit  made  by  the  plaintiffs  themselves,  wherein 
they  stated  that  they  had  no  other  security  than  the  two  bilk 
which  had  been  discounted. 

Lawrence  J  Serjt.  contra, — It  was  proved  at  the  trial  to  he  the 
general  usage  of  the  bankers  at  Bristol,  in  the  case  of  admnce^ 
to  customers,  who  had  lodged  bills  in  their  hands,  to  debit 
such  advances  to  the  discount  of  particular  bills  instead  of 
the  general  account;  and  that  it  was  not  thereby  anderstood  by 
any  of  the  parties  concerned  in  transactions  of  this  nature  that 
the  money  was  so  advanced  on  the  specific  credit  of  the  bill  dis- 

counted, 
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counted,  btit  on  the  credit  of  the  general  account ;  and  that  1794. 
this  was  no  more  than  the  mode  of  keeping  the  account  and  - 
computing  interest.  As  these  parties  therefore  resided  in  Bris-  ^^ 
iol  and  had  been  engaged  in  transactions  of  this  nature  before,  Bowsbbr. 
this  was  evidence  of  the  particular  dealing  between  them, 
and  is  an  answer  to  any  supposed  waver  on  the  part  of  the 
bankers  of  their  general  lien,  which  hy  the  law  of  the  land  extends 
to  all  securities  in  their  hands  for  the  amount  of  the  balance 
due  to  them.  In  answer  to  this  it  is  urged  that,  unless  it  be 
taken  that  the  advance  was  made  upon'  the  credit  of  the  parti- 
cular bill  discounted,  and  not  upon  the  general  account,  the 
transaction  would  be  usurious :  but  it  cannot  be  usury  to  take  the 
same  interest  for  the  same  sum  upon  the  security  of  several  bills 
any  more  than  it  would  be  usury  to  take  it  on  the  security  of  one 
bill  only ;  and  unless  a  special  agreement  be  shewn  to  the  con- 
trary, it  cannot  be  presumed  that  persons  would  prefer  to  ad- 
vatice  money  upon  the  less  instead  of  the  greater  security  which 
the  law  gives  to  them.  But,  at  any  rate,  whether  the  money 
were  advanced  on  the  general  lien,  or  on  the  security  of  the 
particular  bill  discounted,  was  the  very  question  on  which  the 
jury  had  to  decide  between  the  parties ;  and  their  verdict  has 
determined  it  in  favour  of  the  plaintifis.  [He  was  then  stopped 
by  the  Court.] 

Lord  Kbnyon,  Ch.  J. — I  disclaim  grounding  my  opinion 
upon  any  particular  law  applicable  to  the  City  of  Bristol  only ; 
lamclearly  of  opinion  that  by  the  general  lawof  the  land  abanker 
has  a  general  lien  upon  all  the  securities  in  his  hands  belonging 
to  any  particular  person  for  his  general  balance,  unless  there  b^ 
evidence  to  shew  that  he  received  any  particular  security  under 
special  circumstances,  which  would  take  it  out  of  the  common  ' 

rule.  But  it  is  taken  for  granted  by  the  counsel  in  support 
of  the  rale,  that  the  party  had  a  right  to  demand  of  the  bankers 
certain  bills,  which  were  not  discounted,  without  paying 
their  general  balanci^;  and  the  whole  argument  is  built  on 
that  mistake.  I  think  he  had  only  a  right  to  demand  this  bill 
sub  modoj  namely,  on  paying  all  that  was  then  due  to  the  bank- 
ers :  for  wherever  a  banker  has  advanced  money  to  another, 
he  has  a  lien  on  all  the  paper  securities  which  come  into,  his 
hands  for  the  amount  of  his  general  balance.  It  has  been 
urged  that  the  bankers  abandoned  their  general  lien  in  thid 
case,  by  applying  the  money  advanced  to  the  discount  of  a  par- 
ticular 
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1794.      ticular  bill :  but  nothing  appears  to  warrant  such  a  gopposition. 
■  So  long  as  they  were  in  advance  upon  the  general  account, 

Igainst  ^^^y  ^^^  *  Tight  to  charge  interest  whether  in  one  shape  or 
BovrsHER.  another.  But  whether  they  could  charge  interest  upon  any 
particular  bill,  provided  they  were  not  in  advance  upon  the 
general  balance,  is  a  question  not  necessary  to  be  decided  now, 
but  upon  which  they  may  possibly  find  thennselves  mistaken 
whenever  it  conies  to  be  fully  canvassed.  I  sec  nothing  how- 
ever in  this  case  contrary  to  the  general  rule  of  law,  and  the 
practice  amongst  bankers.  }t  is  very  proper  that  there  should 
be  a  known  rule  to  govern  the  conduct  of  all  persons  of  this 
description,  whose  dealings  are  very  extensive  ;  and  that  rulei^ 
-  that  no  person  can  take  any  paper  securities  out  of  the  hands  of 
his  banker,  without  paying  him  his  general  balance,  imless 
such  securities  were  delivered  under  a  particular  agreement, 
which  enables  him  so  to  do.  If  we  were  to  set  aside  this  verdict, 
we  should  unsettle  that  which  has  always  been  considered  as 
the  law  on  this  subject, -and  the  constantly  received  course  of 
trade  founded  upon  that  law.  I  am  therefore  cleaily  of  opinion 
that  we  ought  not  to  treat  this  even  as  a  doubtful  question,  but 
that  we  should  discharge  the  rule  for  a  new  trial. 

AsiiiiURST,  J. — I  entirely  concur  in  opinion  with  my  Lord 
thai:  (he  general  rule  is,  that  bills  paid  into  a  banker's  hands 
generally  can  at  no  time  be  taken  away  from  him,  until  the 
party  has  paid  him  his  general  balance.  Here  the  bills  were 
paid  in  upon  the  general  account,  and  the  balance  not  being 
bettled  at  the  time  when*they  were  demanded,  the  party  had  no 
right  to  insist  upon  receiving  them.  It  would  be  inconvenient 
to  commerce  in  general,  and  injustice  to  the  plaintiff:)  in  this 
particular  case,  to  set  aside  the  verdict  which  has  been  given. 
Grosi:,  J. — The  question  is,  Whether  under  the  circum- 
stances of  this  case  the  bankers  had  not  a  lien  upon  all  the 
paper  securities  in  their  hands  for  the  amount  of  the  general 
balance.  The  evidence  goes  to  shew  that  they  had,  according 
,  to  the  general  dealing  and  understanding  between  the  parties; 
and  the-jury  having  given  credit  to  this  evidence,  I  see  no 
^  reason  to  find  fault  with  their  verdict,  more  especially  as  it  is 
according  to  the  real  justice  of  the  case. 

Rule  discharged,  (a) 

(a)  fide  Bent  ▼.  Puller,  post.  494, 
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Slipper  and  others,  Assignees  of  Lane^  against  .^6.  Jl" 

Stidstone. 

A  delit  doa 
to  a  defmid- 

TO  this  action  for  work  and  labour  done  by  the  bankrupt,  ?Wh«*^lft- 
goodn  sold  and  delivered,  and  money  lent  by  him,    the  ocrmay  be 
defendant  pleaded  the  general  issue,  and  gave  a  notice  of  set-off  a^ainstadc- 
for  work  and  labour  of  the  defendant  and  one  P.  Abbot  since  h^,l*in"2i» 
deceased,  whom  the  defendant  survived,  by  them  performed  for  "^(Jw^x 
the  bankrupt,  &c.  At  the  trial  before  Lord  AVwyo«,  the  sum  set 
off  exceeded  the  plaintiff's  demand,  upon  which  the  plaintiff  was 
oonsuitcfl,  thoug^h  it  was  contended  on  his  beha4f  that  the  set-off 
uas  in  autre  droits  and  oui^lit  not  to  be  allowed  in  this  action. 

Law  on  a  former  day  in  this  term  moved  to  set  aside  the  non- 
suit, contending  that  the  set-off  should  not  have  been  allowed, 
for  that  there  was  no  mutuality  of  debt;  that  the  fund  out  of 
which  the  satisfaction  was  to  be  made  by  tl»e  plaintiff  to  the 
defendant  as  a  surviving  pirtner,  was  not  the  same  as  that  from 
which  satisfaction  was  to  be  made  to  the  plaintiff  by  tlie  defend- 
ant;  that  the  only  mutuality  here  consist^^d  in  the  persons  of  the 
plaintiff  and  defendant;  that  before  the  death  of  Abbot  it  could 
not  be  pretended  that  the  debt  due  from  the  plaintiff  to  him  and 
the  defendant  could  be  set  off  in  an  action  against  the  defendant ; 
and  that,  on  principle,  the  death  of  Abbot  could  not  vary  this 
question.  That  this  set-off  could  not  be  permitted  any  more 
than  a  debt  due  from  the  plaintiff  to  any  person  to  whom  the 
defendant  happened  to  be  executor ;  and  that  ift'iis  set-off  were 
allowed,  it  would  create  confusion  in  the  arrangement  of  the 
costs  of  the  different  suits. 

The  Court  then  granted  a  rule  nisi :  but  on  this  day  they  re- 
commended it  to  the  plaintiff  not  to  draw  up  the  rule,  as  it 
would  only  enhance  the  expence  of  the  suit,  the  question  being 
perfectly  clear  with  the  defendant.  They  said  that  the  defendant 
might  have  declared  against  the  plaintiff  for  this  demand,  and 
also  for  any  sum  due  to  him  separately  (&),  if  any  such  bad 
been  due ;  and  that  therefore  there  was  no  reason  why  the 
set-off  should  not  be  allowed. 

Rule  refused  (c)« 

(a)  The  canrene  of  this  was  niled  in  French  t.  Jndrade^  pat,  6  voL  582. 

(6)  ridt  Hancock  v.  JJaywood,  ante,  S  vol  4S3. 

(c)  Ktdc  Smith  v.  Barrow,  unte,  3  voL  Alii,  a^id  SpmUUng  v.  Mure,  poMt.  6  vol  363. 
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MotiOM,  BfiNT  and  another  against  Puller  and  others, 

^**'     *  Assignees  of  Caldwell  and  Co, 


£vr'*"pD^  rriHIS  was  an  action  of  trover  fop  two  bills  of  exchaogf. 
ra]  running  JL  one  for  1000/.,  the  Other  for  493/.  15r.,  brought  under 
consMinKof  an  order  of  the  Court  of  Chancery,  on  hearing  the  petition  of 
by  V  olTc.  ^^^  plaintiffs  in  the  bankruptcy  of  Forbes  nndGrrsroryy  merehanU 
!3  ^iJ5"«If'*^  ^^  London^  and  in  the  bankruptcy  of  Caldwell^  Smith,  Forbes^ 
bills  and  and  Gregory,  bankers  at  Liverpool.  On  the  trial  before  Lord 
ritin  dep^  Kent/oti  at  Guildhall  the  case  appeared  to  be  thus :  The  phiotiffs 
withB.^and  ^®P^  ^  banking  account  with  Caldwell  and  Co.,  which  consisted 
faUi'reofB  ''olely  of  bills  received  from  them  by  the  plaintiffs,  drawn  ob 
andr.,^.be  the  Imnkmpts  in  London,  (who  acted  as  bankers  for  CaldwellKiA 
tak^iip  The  Co.  at  Liverpool,)  on  one  side,  and  of  bills  and  negotiable  aecQ- 
S  by  him''"  "ties  paid  in  by  the  plaintiffs  on  the  other  side.  This  account 
whe  b'lh  ^'^  "^^  include  any  other  dealings  between  them,  though  there 
balance  of  existed  Other  accounts  between  R  Bent  one  of  the  plainttflKand 
connto  is  in  Caldwell BXiACo.  An  interest  account  was  regularly  kept  between 
Btiiii*be*ain-  *^®  parties  :  when  the  bankers  were  in  advance  in  cash,  the? 
m»c  main-  debited  the  plaintiff  *s  account  with  interest  during  such  advance ; 
for  the  bills  when  they  had  cash  in  hand,  they  gave  credit  for  interest  upoi 
bimwith  ^,  it.  The  account  was  balanced  every  three  months ;  and  the 
p^'iv^pecl-  banker  charged  55.  per  cent,  commission  on  the  amount  of  the 
***"?i^cd  ^^'''^  drawn  by  them,  which  constituted  their*  profit.  On  the 
toaiiswrr  28tb  of  Februari/  1793  the  account  was  balanced,  in  which 
on  c.  in  fa-  was  included  all  the  bills  received  by  the  plaintiflB  from  CeU- 
Mddepwu-  we//  and  Co.  to  that  time;  and,  supposing  them  all  good,  the 
ed  for  that    piaintifls  would  then  have  been  debtors  in  3882/.  &r.  8tf.    Oi 

purpoK  ex-   '^ 

pre^iy-        the  1st,  8th,  and  15th  of  March  the  plaintiffs  received  (n^ 

MS.  \Rau,  Caldwell  andCo.  other  bills,  amounting  together  to  445/.  6«.  U 

VLibu.     0»  *e  JSth  of  March  the  plaintiffs  sent  to  Caldwell  and  Co. 

428.]  seven  excise  debentures,    to  the  amount  of  674/.  5*.  \\i 

which  were  received  by  the  latter.    On  the   16th  of  ifcrf* 

Forbes  and  Co.  stopped  payment  in  London,  at  which  time  the 

plaintiffs  had  in  circulation  bills  drawn  on  Forbes  and  Co.  bj 

Gi/c/2z)e// and  Co.  to  the    amount   of  3396/.  7^.    M.    CoU- 

well  and  Co.  stopped  payment  on  the  18th  of  March.    On  the 

16th  of  March,  about  five  in  the  afternoon,  the  plaintiib 

sent  to  Caldzvell  and  Co.  fifteen  bills,  (of  which  the  t«ro  io 

question 
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question  were  part,  the  action  being  brooght  on  two  only  to  1794. 
try  the  right,)  amounting  to  3953/.  55.  4rf.,  which,  if  placed  to  ^^ 
their  crpdit,  would  turn  the  balance  in  their  favour  799/.  16s.  4(/.  agabui 
allowing  all  the  bills  received  from  Caldwell  and  Co.  to  be  ^"*»* 
good ;  but  those  bills  were  afterwards  returned  to,afid  taken  up  '^  ' '  ^' 
by  the  plaintifTs,  on  the  failure  of  the  drawers  and  acceptors. 
The  question  was,  Whether  the  bills  in  question  were  paid  by 
the  plaintiffs  to  the  house  of  Caldwell  and  Co.  on  a  particular 
or  a  general  account?  The  plaintiffs  contended  that  they  were 
deposited  with  Caldwell-  and  Co.  for  a .  particular  purpose, 
namely,  to  answer  the  bills  given  hy  Caldwell  and  Co.  to  the 
plaintiffs,  and  which  were  then  running ;  and,  that  as  the  pur- 
pose for  which  they  had  been  deposited  had  fiiiled,  the  plaintiflb 
had  a  right  to  have  them  restored.  That  these  bills  could  only 
have  been  retained  by  Caldzaell  and  Co.  for  the  purpose  of  in* 
demnifying  them  against  the  payment  of  their  own  paper  then 
in  circulation ;  that  as  that  paper  had  been  returned  to,  and 
taken  up  by,  the  plaintiflb,  the  lien  of  Caldwell  and  Co.  on  the 
bills  in  question  (which  existed  only  for  a  particular  purpose) 
was  destroyed ;  and  that  the  defendants,  who  represented  Cald^ 
well  and  Co.  could  not  set  up  any  defence  that  Caldwell  and 
Co.  could  not.  On  the  other  hand  it  was  insisted,  on  the  part 
of  the  defendants,  that  the  bills  in  question  were  paid  into  the 
house  of  Caldwell  and  Co.  on  the  general  account  that  sub- 
sisted between  them  and  the  plaintiffs,  and  were  not  deposited 
with  Qtdwell  and  Co.  to  answer  the  specific  bills  drawn  by 
them  on  Forbes  And  Co.  in  favour  of  the  plaintiffs ;  for  that  so 
&r  from  there  being  any  proof  that  the  latter  was  the  agree- 
ment of  the  parties,  the  contrary  was  evident  from  their  gene- 
ral course  of  dealing ;  and  that  as  the  bills  in  question  had  not 
only  been  paid  into  the  house  of  Caldwell  and  Co.  on  that  ge- 
neral-account, but  had  been  since  actually  negotiated  by  them 
to  Forbes  and  Co.  to  whom  they  were  then  indebted,  the  plain- 
tiffs had  no  right  to  recover  them  back.  The  jury  after  inspect- 
ing the  plaintiffs'  books  thought  that  the  bills  were  paid  to 
Caidwell  and  Co.  on  the  general  account  between  them  and  the 
plaintiffs,  and  tile  plaintifls'  were  nonsuited. 

A  rule  was  obtained,  in  the  beginning  of  the  term,  calling 
on  the  defendants  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  granted,  and  was  now  supported 
by  Erskine,  Bower,  and  CHlesy  on  the  grounds  mentioned  at  the 
trial:  but 

The 
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The  Court  were  clearly  of  opinion  tliat  the  plaintiffs  were  not 
entitled  to  recover  under  the  circumRtances  of  the  case. 

BuLLER,  J.  in  the  course  of  the  arg^ument  said,  that  in  order 
to  make  it  a  specific  appropriation  of  bilk  there  must  be  a  lod^- 
ini|;  of  a  bill  for  a  bill,  or  at  least  several  deposited  at  once  as 
one  entire  transaction  to  answer  some  particular  purpose: 
whereas  here  the  bills  were  paid  in  on  a  g^eneral  running  ac- 
count, and  the  amount  of  the  bills  claimed  as  a  deposit  not  even 
corresponding  with  the  amount  of  those  for  which  they  were 
supposed  to  be  deposited.  And  that  this  case  must  be  considered 
in  the  same  n  anner  as  if  the  question  had  arisen  before  tbe 
bankruptcy  of  Caldwell  and  Co.  in  which  case  the  plaintiffs  could 
not  have  compelled  the  bankers  to  deliver  up  the  bills  in  qne>* 
lion  on  paying  the  others. 

Lord  Kenyon,  Ch.  J. — I  apree  with  my  brother  Bullerihi 
there  must  be  either  a  bill  pledged  against  a  bill,  or  a  transaction 
against  a  transaction:  but  here  the  bills  were  coming  in  day 
after  day,  not  for  the  purpose  of  opposing  a  bill  on  one  side  of 
the  account  to  another  on  the  other,  but  all  were  paid  on  one 
general  account.  The  plaintiffs  therefore  are  not  entitled  to 
recover  these  bills  on  the  ground  that  the  particular  porpose 
for  which  they  were  deposited  has  not  been  answered,  because 
it  does  not  appear  that  they  were  deposited  to  answer  tbat 
particular  purpose.  On  the  trial,  the  jury  on  inspecting  the 
books  thought  that  this  was  a  general  banker's  account,  and 
that  there  was  no  specific  appropriation  of  the  bills  in  question; 
find  it  appears  to  me  in  the  same  light. 

Per  Curiam^  Rule  discharged  (a)- 

<«)  ridTTookc  V.  HolUngworth^  anU,  215. 


Feb,  ad. 
In  an  artion 
on  a  policy 
of  int>uraoce 
the  declara- 
tion biated 
that  after 
the  makinf^ 
of  the  policy 
the  ship 
sailed ;  the 
evidence 
was  that  the 


Peppin  against  Solomons. 

npHIS  was  an  action  on  a  policy  of  insurance  on  tbe  shp 
-*-  Sampson  at  and  from  I^ondon  to  Memel^  and  at  and  from 
thence  back  again  to  London.  The  policy  was  effected  on  thf 
7th  of  August  179S.  The  declaration  contained  an  averoeDt 
that  after  the  making  of  the  policy,  to  wit,  on  the  10th  o(Augn^^ 
1792  the  ship  was  in  safety  RtlA>ndon;  and  that  afterward^ 


saUed  befove ;  held,  that  the  variaace  was  immaterial. 

3 


[2  Mur,  157,] 
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to  wit  on  the  same  day,  &c.  she  sailed  upon  her  voyage  to     1794. 
Memel^  that  she  afterwards  arrived  at  Memel^  and  was  lost  on  — - — — • 
her  return  to  London.     It  appeared  -in  evidence  that  the  ship     ^jfJ^J? 
sailed  before  th6  policy  was  eiFectcd,  to  wit,  on  the  ^7th  oijuly   ^"^^owt, 
1792;  upon  which  it  was  objected,  that  there  was  a  variance 
between  the  averment  and  the  proof  of  it :  but  Lord  Kent/on 
thinking  there  was  no  weight  in  the  objection,  the  plaintiff  ob« 
tained  a  verdiSt.     A  motion  M^as  made  in  the  beginning  of  this 
term  to  jiet  aside  the  verdict,  and  to  enter  a  nonsuit,  the  poit^t 
being  reserved. 

Erskine^  Baldwin^  and  Giles^  vi^te  now  to  have  opposed  this 
rule;  but 

GarroWj  Wood,  and  Park,  were  called  upon  to  support  it. 
They  admitted  that  it  was  an  immaterial  averment,  but  contend- 
ed,  that  ^s  the  plaintiflfhad  introduced  it,  he  was  bound  to  provo 
it,  arguing  on  the  well  known  distinction  between  impertinent 
and  immaterial  averments,  as  recognized  in  Bristow  v.  Wright  (a)^ 
and  Scnage  qui  tarn  v.  Smith,  (6)    That  in  the  former  of  those  ^y  ^,  ^  p, 
cases,  which  was  an  action  against  the  Sheriff  for  taking  goods  ^l'  |^{*'*'' 
without  leaving  a  year's  rent,  in  which  it  was  admitted  that  the  «  ^«*'-  ^•^'2. 
plaintiff  need  not  have  stated  in  the  declaration  the  particulars  459.] 
of  the  demiise,  it  was  held,  that  as  he  had  undertaken   to 
state  them,  and  failed  in  the  proof,  he  could  not  recover.     And 
that  in  the  other  case,  which  was  debt  by  an  informer  against  a 
Sheriff's  officer,  and  in  which  the  declaration  stated  a  judgment, 
and  ^  fieri  facias  upon  that  judgment,  the  Court  determined,  that 
though   it  was  not  necessary  to  set  forth  the  judgment,  yet  it 
being  averred  it  ought  to  be  proved.    That  in  this  case  the  aver-» 
mcnt  was  immaterial  merely,  and  not  impertinent;  for  that 
the  master  might  strike  an  impertinent  averment  out  of  tiie  de- 
claration ;  but  that  this  was  not  of  a  description  to  be  struck 
out  of  the  declaration  on  a  reference  to  the  master. 

Lord  Kenyov,  Ch.  J.  continued  to  entertain  the  same  opi*. 
nion  which  lie  gave  at  the  trial. 
AsHHunsT,  J.  agreed. 

Buiii^B  R,  J. — The  two  cases  cited  do  not  apply  to  the  present. 
I  am  aware  that  that  of  Bristow  v.  Wright  has  been  sometimes 
doubted ;  but  I  am  utill  of  opinion  that  it  was  rightly  decided, 
In  ord^r  to  entitle  the  plaintiff  to  maintain  that  action,  it  was 
necessarjr  for  bim  to  shew  thkt  he  was  the  landlord,  it  being 

(•)  JMmgU  664.  SH  edit  W  2  Bl.  Rtp.  1 101. 

Vol..  V.  2K  »n 
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an  acHon  against  the  sheriff  for  taking  the  lessee's  goods  without 
leavings  year's  rent ;  end  to  shew  that  the  plaintiff  wa«  thelaod- 
lord,  he  was  obliged  to  set  forth  a  contract  between  himself  and 
the  tenant.     Now  contracts  are  in  their  nature  entire;  and 
in  pleadings  they  must  be  stated  accurately.     But  astheerh 
dence  in  that  case  did  not  accord  with  the  contract  stated  in 
the  declaration,  and  which  was  the  foundation  of  his  action, 
it  was  properly  determined,  that  a  judgment  of  nonsuit  should 
be  entered.     In  the  other  case  cited,  Savage  v.  Smithy  I  admit 
that  it  was  not  necessary  for  the  plaintiff  to  state  the  judgment; 
but,  as  the  plaintiff  alleged  that  the  party  recovered  a  jud^ent, 
and  that  he  sued  out  a  writ  of  execution,  opon  the  sflid  judgment, 
the  execution  was  necessarily  tied  down  by  that  judgment; 
and,  therefore,  the  judgment  was  made  material  by  the  subse- 
quent words  which  were  introduced.     So,  in  actions  for  words 
*  where  a  long  introduction  is  unnecessarily  inserted  in  the  d^ 
claration,  if  the  charge  be  tied  up  to  that  introduction,  the 
latter  must  be  proved ;  because  the  material  part  is  thus  nadc 
to  depend  on  the  immaterial  part  of  the  declaration.    But  the 
averment  in  this  case  does  not  arise  out  of  the  contract,  nor  is 
the  contract,  as  stated  in  the  declaration,  made  to  depend  upon 
it.    And  if  this  averment  were  omitted,  the  declaration  would 
be  perfect  without  it. 

Grose,  J.  of  the  same  opinion. 

Rule  discharged,  (d) 

(a)  Vide  WM  ▼.  Hamt,  1  Bou  ^  PuU,  ^I. 


Mondatf^ 
Feb.  Sd. 


The  King  against  The  Inhabitants  of  that  Part  of  the  Parisb 
of  Clifton,  which  lies  in  the  county  of  Gloucester. 


bl?itotf  npHIS  indictment  stated  that  long  Tiefore,  &c.  there  was  and 
part  in  one  JL  of  right  ought  to  have  been,  and  still  is,  &c.  a  certain  coo- 
the  re«t  in  mon  and  public  king's  highway,  leading,  &c.  in  that  part  of  the 
Sd^Tiifh.  parish  of  Clifton  which  lies  in  the  county  of  Gloucester,  for  all  the 
in*oBc  part  ^*^5®  Subjects,  &c. ;  that  a  certain  part  of  the  same  highway, 
beaut  of  Bituate  in  that  part  of  the  said  parish  of  C/t^on,. which  lies  in 
find^tment  the  county  of  Gloucester,  commencing  opposite  to  a  certain 
Inhabitants  of  thai  part  only  ii  bad.    The  Indictment  matt  be  aninst  the  whole  parish.        . ' 

pobhc 
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public  house  called^  &c.  situate  in  that  part  of  the  parish  of    1704. 

Clifton  which  lies  in  the  city  o{  Bristol  and  county  of  the  same 

city,  near,  &c.  and  extending,  &c.  was  on,  &c.  at  that  part  of  the  ^^^^^^t^ 
said  parish  of  Clifion^  which  lies  in  the  said  county  of  Gloucester ^    J^'J^J^^^^J^" 
ruinous  and  in  such  decay  for  want  of  due  reparation,  &c.    Currox. 
''  And  that  the  inhabitants  of  all  that  part  of  the  said  parish  of 
"  Clifton^  which  lies  in  the  said  county  of  Gloucester^  the  said 
'^  part  of  tlie  common  highway  aforesaid,  so  as  aforesaid  being 
"  in  decay  ought  to  repair  ctnd  amend  when  an^  as  often  as 
"  need  shall  require :" 

To  this  indictment  two  of  the  inhabitants  of  that  part  of 
the  parish  o(  Ctffton^  which  li^s  in  the  county  of  Gloucester ^  on 
behalf  of  themselves  and  the  rest  of  tlic  inhabitants  of  that  part 
of  the  parish,  &c.  (except  certain  persons,  called  the  Society  of 
Merchant  Venturers  of  the  city  of  Bristol^)  pleaded  that  the 
master  wardens  and  commonalty  of  that  society  ought  to  re- 
pair;  traversing,  t ha tjhe  inhabitants  of  that  part  of  the  parish, 
&c.  (except  as  aforesaid,)  were  bound  to  repair.  On  this  tra- 
verse the  replication  tendered  issue.  And  at  the  trial  at  the  last 
Gloucester  assizes  before  Lord  Kenyon^  a  verdict  was  found  for  . 
the  prosecutor.  A  motion  having  been  made  in  the  last  term, 
and  a  rule  granted  to  shew  cause  why  the  judgment  in  this  case 
should  not  be  arrested,  on  the  ground  that  no  indictment  lay 
against  part  of  a  parish  for  tl\e  non-repair  of  a  road  "lying 
within  it,  without  stating  that  the  part  charged  had  immemo- 
rially  repaired,  or  shewing  some  other  legal  foundation  for 
their  liability. 

Plumer^  Bragge,  Gibbs  and  Dauncey  now  shewed  cause,  and 
contended,  that  the  indictment  was  maintainable,  as  well  on  the 
ground  of  reason,  as  of  established  precedent.  1.  On  precedent. 
The  point  seems  first  to  have  occurred  in  Rex  v.  The  Inhabitants 
of  St.  AndrepOf  Holborn^  which  is  reported  in  1  Ventr.  256. 
1  Mod.  122.  Freevi.  52 J.  and  3  Ktb.  301.;  from  all  which  it 
appears,  that  the  only  point  determined  was,  that  upon  an  indict- 
ment against  a  parish,  they  cannot  give  any  thing  in  evidence 
upon  not  guilty,  but,  Whether  the  road  be  or  be  not  out  of  re- 
pair ?  for,  that  if  they  wish  to  throw  the  onus  upon  any  other  per- 
son or  body  of  men,  they  must  plead  it.  No  other  principle  which 
can  be  relied  on  can  be  collected  from  that  case,  as  the  state- 
ment of  it  is  very  confused.  It  appears  from  the  information, 
a  copy  of  which  has  been  obtained,  that  it  was  in  Middltsex^ 
and  that  the  place  out  of  repair  was  in  the  parish  of  St.  Andrezo, 

2  K  2  Itolborn, 
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Itolbornf  in  Middlesejp  ;  and  yet  it  charged  that  the  inhabitasti 
of  the  parish  of  St.  Andrew,  Holborny'm  Z/Oif</off,  were  hound  (o 
repair  it.  But  how  they  were  so  bound,  the  indictment  does 
not  state  :  and  what  beeame  of  it  finally,  does  not  appear  (a). 
The  next  case  which  occurs  in  order  of  time,  is  that  of  tbe 
King  V.  The  inhabitants  of  the  parish  of  St.  Giles,  CripphgaU, 
Mich.  10.  W.  3,  which  is  not  reported.  It  was  an  information 
filed  by  the  king's  coroner  and  attorney  in  Middlesex;  wbich 
states  ^'  that  a  highway  called  Old  Street^  lying  in  ^^^  parish  of 
**  St.  GileSyCripplegale yin  the coun\yo( Middlesex^ is  outof repair; 
^'  and,  that  a  great  part  of  the  said  parish  is  situate  in  the  city 
'^  of  London^  and  the  residue  of  the  said  parish  is  situate  in  the 
**  county  of  Middlesex;  and  that  the  inhabitants  of  the  parish  o/'St. 
'^  Giles,  Cripplegate,  in  the  city  of  Ltondon,  and  the  inhabitants  of 
"  the  said  parish  in  the  county  o/*Middlesex,  ought  and  have  been 
'^  accustomed  to  repair  the  said  highway  so  in  decay.  The  coro- 
'^  ner  and  attorney,  therefore,  prays  process  against  the  aforesaid 
"  inhabitants  of  the  parish  of  St.  Giles,  Cripplegate,  in  the  city 
^^  of  London,  and  the  inhabitants  of  the  same  parish,  in  the 
"  county  of  Middlesex,  to  answer  the  premises.",  HiL  10  W.  3. 
Plea  by  the  inhabitants  ofSt.  Giles^Crippfegate,  inMiddlesex,\)ist 
they  are  not  guilty ;  on  which  issue  was  joined.  Plea  by  the  in- 
habitants  of  StGiles,Cripplegate,inLondoay^*'  that  the  inhabitants 
"  of  St,Giles,Cripplegat€,m Middlesex,  are  bound  to  rep^Wabsfue 
"  hoc  that  the  inhabitants  of  St.  Giles,  Cripplegate,  inLondon,ZTt 
^<  bound  to  repair.**  Replication  to  this  plea,  that  the  inhabit- 
ants of  St.  Gilts,  Cripplegate,  in  London,  are  bound  to  repair;oo 
which  issue  was  joined.  And  at  the  trial  at  the  sittings  after 
Hilary  term,  10  TF.  3.  before  Lord  Chief  Justice  Holt,  the  jory 
found  bytheir  verdict,that  the  inhabitants  of  St.G»/«,CWp/i/rjr«/fi 
in  Middlesex,  are  guilty,  and  that  the  inhabitants  of  St.  GiksCrip- 
plegate  in  London,  ought  to  repairand  amend,to/t>5  quoties,8cc^^ 
in  the  information  specified.  It  does  not  appear  that  the  case  was 
ever  moved  in  court,  or  that  any  judgment  was  ever  entered  upon 
it.  The  amount,  therefore,  of  that  case  is  this,  that  it  went  to 
trial  on  the  fact,  that  no  question  of  law  could  arise  on  it  at 
nisiprius,  or  did  arise  afterwards  in  bank,  as  no  judgment  ap 


(<0  Upon  searcbiDg  the  recordt  nothiog  farUier  has  been  foniKl  ropeetliaf  Ikiin' 
formation  than  aif  imparlance  for  the  defeadapts  in  7Vm.  tern,  17  Cmr.  S.  Tbrre 
nmt  be  some  mistake  in  the  reports  as  to  the  date  of  the  motion,  beii^  stated  10  b' 
ia  Baxiw  2S  Car*  2.  vhicb  was  before  the  information  was  filed. 
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pears  to  hare  been  given.    But  as  far  as  it  is  an  authority,  the     1794. 
form  of  the  plea  in  that  case  supports  the  form  of  pleading  used  ' 

in  this  indictment ;  for  it  cannot  be  denied,  but  that,  Whether  ^^a^* 
the  duty  to  repair  be  alleged  in  the  indictment  by  way  of  charge  ^'tanS*!?^** 
on  the  inhabitants  of  any  particular  place,  or  in  the  plea  by  Cunon. 
way  of  discharge  of  the  p^rty  indicted,  the  form  of  pleading 
must  be  the  same.  Now  in  that  case  the  plea  of  the  inhabitants 
of  St.  Gilesy  Cripplegaie,  in  London  charged  the  obligation  to  re- 
pair generally  upon  the  inhabitants  of  St.  Giles^  Cnpplegale,  in 
MiddieseXy  without  alleging  it  to  be  by  prescription,  or  in  any 
other  legal  manner.  If  that  plea,  therefore,  were  good,  this  in- 
dictment must  be  also  good.  However,  this  question  was  at 
length  solemnly  decided  in  Rex\.  The  Inhabitants  of  that  part 
of  the  parish  of  JVeslon  under  Pertj/ardj  whichlies  in  the  county 
of  Gloucester  {a).  The  form  of  the  indictment  in  that  case  was 
exactly  the  same  as  in  this;  and  there  the  judges  were  all  of 
opinion,  not  only  that.this  was  the  proper  form  of  indictment, 
but  that  it  was,  as  Yaks  J.  observed,  the  only  proper  one  that 
could  be  framed  in  such  a  case,  where  the  parish  lies  in  two 
different  counties.  And  in  a  subsequent  case  of  Rex  v.  The 
Inhabitants  of  Great  Broughion  (6),  Ashhurst^  J.  referred  to  the 
last- mentioned  case  with  approbation,  as  distinguished  from  that 
then  before  the  Court.  Sdly,  As  to  the  reasons  upon  which 
such  an  indictment  stands,  they  were  principally  referred 
to  in  R.  V.  Weston.  It  is  admitted,  that  in  general  the  whole 
parish  is  liable  to  the  repair  of  roads  lying  within  it,  but  the 
present  case  is  a  necessary  exception  to  that  general  rule,  from 
the  want  of  jurisdiction  ;  or  rather  it  may  be  considered  as  a 
roodificalion  of  the  general  rule ;  and,  the  proposition  so  modi- 
fied may  universally  obtain,  namely,  that  the  whole  parish, 
provided  it  lie  within  one  county,  is  prhnd  facie  liable  to  the 
repair  of  roads  lying  within  it.  But  when  a  parish  lies  partly 
in  one  county  and  partly  in  another,  and  a  road  in  the  first 
partis  out  of  repair,  it  is  sufficient  for  the  prosecutor  to  bring 
before  the  Court  all  that  part  of  the  parish  which  lies  within 
the  jurisdiction  of  the  summoning  tribunal,  and  against  whom 
only  its  process  can  be  enforced,  either  to  compel  ah  appearance 
or  submission  to  the  judgment  of  the  Court.  The  case  of 
bridges  mentioned  by  Lord  Mansfield  in  the  case  of  ^4r&7o;i  parish 
is  decisive ;  for  where  a  bridge  unites  two  counties,  it  was 
ibttad  necessary  to  pass  an  act  of  parliament  to  make  both  of 

(,«)  4  iJwT.  2W7.  (^)5JB»rr.£700. 
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1794.      them  contributory  ;  one  or  them  having  no  jurisdiction  to  com- 
'         —    pel  the  inhabitants  of  the  other  to  contribute  their  proportion. 
^a%^iir    I*  *s  admitted,  that  if  the  indictment  had  charged  that  thi«  part 
wtanu^of    ^^  ^^^  parish  bad  been  immemoriali^  bound  to  repair  the  roada 
Cmfton.    I^irrg  within  it,  it  would  have  been  good;   therefore,  the  ob- 
jection is  merely  as  to  the  form  and  not  as  to  the  substance  ol 
this  indictment. 

[In  answer  to  a  question  from  the  Court,  Whether  a  person 
bound  ratione  tenures  to  repair  a  road  could  not  be  indicted  in  the 
county  where  it  lay,  though  the  person  lived  out  of  the  countj? 
Tbey^idmitted  that  he  might ;  but  observed  that  it  was  from  ne- 
cessity only,  for  the  indictment  could  only  be  brought  in  the 
county  where  the  offence  was  committed  ;  and  he  might  be  said 
to  be  an  inhabitant  there  in  legal  construction,  and  by  reason  ot* 
his  eststte,  and  tenure  there  :  but  that  the  same  necessity  did  not 
apply  to  a  case  like  the  present  where  some  of  the  inhabitantsof 
the  parish  lived  within  the  county  where  the  road  lay.] 

Bowery  Lane  and  Gaselecy  conirdy  were  stopped  by  tbe 
Court. 

Lord  Kenyon,  Ch.  J.— When  this  indictment  "was  tried 
before  me  at  Gloucester^  it  struck  me,  and  after  more  maturede- 
liberation  I  continue  to  think,  that  when  the  case  of  R.  r. 
7^f5/o^^  was  argued,  the  Court  were  surprised  fay  the  supposed 
weight  of  an  argument,  which  on  consideration  has  no  weight 
at  all ;  the  reason  there  given  for  supporting  the  indictment  was 
that  that  was  the  only  way  in  which  justice  could  be  obtained; 
for  that,  if  the  parties  could  not  be  indicted  in  that  mode, 
there  would  be  a  failure  of  justice:  but  there  was  the  mistake. 
That  a  parish  at  large  is  bound,  of  common  right,  to  repair  all 
the  roads  lying  within  it  cannot  be  controverted :  but  it  is 
supposed  that  when  a  parish  lies  in  two  counties,  it  is  an 
exception  to  that  g;en oral  rule ;  such  an  exception,  however, 
was  not  even  hinted  at  in  any  case  on  the  subject  or  an> 
authority  whatever  before  the  case  of  /?.  v.  Weston.  Lord 
Mansfield  there  said,  that  "  the  indictment  must  be  confined  to 
*<  the  county  ;"  if  by  that  expression  his  Lordship  meant,  that  the 
indictment  must  be  preferred  in  that  county  where  the  par- 
ticular road  lay,  where  the  offence  of  not  repairing  happened, 
undoubtedly  he  spoke  correctly :  but  if  he  thought  that  tie 
indictment  could  only  be  pref^^red  against  the  person  or  persons 
who  lived  within  the  jurisdiction  of*the  Court,  where  the  indict- 
ment was  preferred,  1  thixUt  he  was  mistaken.  For  it  is  admit- 
ted 
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ted  that  in  the  instance  I  put  of  a  person,  who  is  bound  ratione     1794. 
tenures  to  repair  a  road,  livino^  out  of  the  jurisdiction  of  the        ■ 
Countj^  Sessions  where  the  road  is  situate,  he  must  be  indicted    ^a^^^t* 
in  that  county ;  and  yet  the  same  objection,  if  it  were  a  leg^l    T.*!*^^^***^ 
objection,  would  occur  as  well  in  that  case  as  in  the  present.  '  Currox. 
Every  difficulty  respecting  the  process  may  be  obviated  by  re- 
moving the  record  into  this  court.     It  would  be  more  conve- 
nient indeed,  that  the  process  on  an  indictment  should  go  imme- 
diately from  the  Sessions  against  all  those  persons  w^o  are  the 
subjects  of  it :  but  that  cannot  be  done  in  a  variety  of  cases; 
where,  for  instance,  an  assault  is  committed,  and  the  offender 
goes  out  of  the  county  before  any  process  can  be  served  upon 
hiro.     In  this  case,  however,  tiiere  is  less  difficulty  than  in  the 
one  I  have  mentioned;  because,  on  an  indictment  against  a  pa- 
rish for  not  repairing  a  road,  it  is  not  necessary  for  the  prose- 
cutor to  serve  every  individual  in  the  parish  with  process;  he 
may  compel  the  appearance  of  any  two,  who  live  within  the 
county,  upon  whom  the  whole  fine  may  be  levied,  and  the  rest 
of  the  inhabitants  must  reimburse  those  two  under  the  general 
highway  act  (a).     I  am  not  aware  of  any  other  case  on  the 
highway  act,  than  those  which  have  been  mentioned.    There 
is  a  case  in  Sir  T.  Raj/m,  476.  where  a  question  arose  on  the 
i5o(  Elizabeth^  respecting  the  maintenance  of  some  poor  children 
in  a  parish  which  lay  in  two  counties ;  and  Lord  Ch.  J  Pember" 
torij  and  the  other  judges,  to  whom  the  question  was  referred  at 
Justice  Hall  at  the  Old  Bailej/j  said  that,  ^'  without  any  par- 
''  ticular  usage  to  the  contrary,  the  parish  in  both  counties 
"  ought  to  contribute  their  shares  towards  the  relief  of  the  child- 
^*  reu."    Therefore,  on  the  reasonof  the  thing,  as  well  as.  on 
authority,  I  am  of  opinion  that  this  indictment  should  have  beea 
preferred  against  the  whole  parish,  for  that  where  the  common 
law  throws  a  burden  on  a  whole  parish,  the  whole  parish  must 
bear  it :  to  that  general  rule  I  find  no  exception  as  to  this  parti- 
cular case,  and  wexannot  make  an  exception.    I  feel  infinite  re- 
spect for  the  opinions  of  those  judges,  who  determined  the  case 
of  J?.  V.  Weston ;  but,  however  reluctantly,  I  must  abandon  the 
principle  on  which  they  proceeded,  the  reason  failing ;  and  find- 
ing on  examination  that  the  difficulties  which  there  occurred,  and 
which  were  the  foundation  of  that  decision,  do  not  appear  so 
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great  as  (hey  were  then  supposed,  I  am  bound  to  saj  tbat  IkU 
indictment  cannot  be  supported. 

AsHHURST,  J. — There  is  no  doubt  of  the  general  proposition 
that  primd  fade  the  onus  of  repairing  roads  lies  on  the  partial 
large :  but  to  that  general  rule,  I  think  this  case,  where  tbe  pa- 
rish  lies  in  two  counties,  is  aii  exception ;  aod  upon  tbat  prio- 
ciple  proceeded  the  case  in  Burrow.  Such  an  instance  of  a  pa- 
rish  extending  into  two  counties  very  rarely  happens,  whicbac- 
counts  for  our  not  finding  the  law,  which  was  established  in 
Jl  V.  Weston^  more  frequently  laid  down.  As  that  which  is  the 
only  authority  in  the  books  underwent  a  great  deal  of  consider- 
ation in  this  court,  and  as  no  writ  of  error  was  afterwards 
brought  to  reverse  that  judgment,  I  should  be  sorry  to  overturn 
a  solemn  determination  of  this  Court,  and  particularly  as  it  ap- 
pears to  be  so  convenient  a  decision.  That  it  is  coo venient can- 
not be  doubted  ;  for  it  is  admitted  that  there  is  no  mode  of  is- 
suing immediate  process  against  the  whole  parish,  which  extends 
into  two  counties,  and  that  it  is  necessary  to  take  a  circuitous 
step  to  compel  their  appearance,  by  removing  the  indictment  here 
by  certiorari^  which  necessarily  eocreases  the  expences :  whereas 
by  adopting  the  case  in  Burrow^  tbe  process  would  issue  imme' 
diately  against  all  the  persons  whoare  tbe  objects  of  it  There- 
fore, as  this  was  considered  in  R.  v.  Weston  as  an  excepted  case, 
as  from  the  instances  occurring  so  seldom  it  cannot  be  a  great 
infringement  on  the  general  rule,  and  as  that  decision  is  a  con- 
venient one,  I  am  disposed  to  support  it,  and  to  aay  that  this 
rule  ought  to  be  discharged. 

BuLLER,  J. — I  agree  with  my  brother  Ashhurst  that  the  de* 
cision  in  R,  v.  Weston  was  convenient ;  but,  I  think  it  cannot  be 
supported  in  point  of  law.  Nothing  could  induce  me  to  give  an 
opinion  against  that  case,  but  a  clear  conviction  in  my  own  mind 
that  it  was  founded  on  a  mistake.  Tlie  whole  ground  of  ar- 
gument, taken  by  Lord  Mansfield  and  Mr.  J.  Yates  was,  tbat 
unless  that  indictment  could  be  supported,  justice  could  not  be 
obtained.  And  therefore,  I  asked,  in  the  course  of  the  argument, 
Whether  the  Cripplegate  case  were  mentioned  to  the  Court  when 
that  of  R,  V.  Wrston  was  under  discussion  ?  if  it  had,  1  tbink  the 
Court  would  not  have  used  the  expressions  which  they  did,be- 
caut:e  they  would  have  found  that  tbat  which  they  thought  in- 
possible  not  only  might  be,  but  actually  was,  done.  But  it 
appears  that  the  Cripplegate  case  was  not  then  mentioned;  and 

it 
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it  was  stated  to  the  Court  that  there  wb<)  no  instance  in  which  an  1794. 
indictment  had  been  preferred  against  the  whole  of  a  parish 
lying  in  two  counties),  and  the  attention  of  the  Court  was  di- 
rected to  the  manner  in  which  process  could  be  enforced  against  '^i'^^n^'^r 
the  whole  of  such  a  parish:  they  conceived  it  to  be  clear  that  Currair. 
the  inhabitants  of  that  part  of  the  parish,  which  lies  in  another 
county,  could  not  be  compelled  to  appear;  and,  therefore,  they 
proceeded  upon  a  mistake.  But  consider  what  may  be  done  in 
such  a  case  without  removing  the  record  into  this  court ;  the 
process  is  to  be  served  on  some  of  the  inhabitants  ;  then  it  may 
be  served  on  those  who  live  within  the  county  ;  and  the  Court 
certainly  has  jurisdiction  to  proceed  on  the  indictment;  or,  if 
the  inhabitants  of  that  part  of  the  parish  which  lies  in  the  ad- 
joining county,  come  in  and  plead  to  the  indictment,  the  Court 
below  might  try  the  question,  for  the  defendants  would  be  then 
precluded  from  disputing  the  jurisdiction  of  that  Court.  If  so^ 
the  only  objection  is,  that  there  is  no  direct  mode  of  bringing 
those  inhabitants  of  the  parish  who  live  out  of  the  couffty  before 
the  Court  below ;  but  at  all  events  that  difficulty  may  be  obvi- 
ated by  removing  the  proceedings  into  this  court *by  certiorari. 
Oneofthecoun-cl  for  the  prosecutor  has  argued  very  ingeniously 
from  the  form  of  the  plea  in  the  case  of  i?.  v.  Cripple^ate:  I 
admit  that  the  plea  there  is  bad,  an^  then  it  follows  that  that 
case  is  not  an  authority  for  this  form  of  pleading.  It  is  clear  that 
the  whole  parish  lying  in  two  counties,  and  that  only  that  part 
of  a  parish  so  situated  which  lies  in  one  county,  cannot  both  be 
liable  at  common  law;  the  common  law  throws  that  burden 
either  on  one  or  the  other:  now,  if  in  all  cases  only  the  inha- 
bitants of  that  part  of  the  parish  which  lies  within  the  county 
where  the  road  is  out  of  repair  be  liable  at  common  law,  the 
case  of  72.  v.  Cripplegatt  afforded  ample  ground  either  for  a  mo- 
tion in  arrest  of  judgment,  or  for  a  writ  of  error;  for  the  inha- 
bitants of  both  parts  of  that  parish  were  there  charged  as'being 
liable  at  common  law.  That  case,  therefore,  I  consider  as  an 
authority  to  shew  that  the  indictment  in  this  case  cannot  be  sup- 
ported. And  I  cannot  but  think  that,  if  that  case  had  been  men- 
tioned to  the  Court  when  the  other  of  i?.  v.  Weston  was  argued, 
they  would  have  drawn  a  different  conclusion;  because  the 
premises,  on  which  that  conclusion  was  founded,  fail. 

Grosc,  J. — This  is  not  merely  a  question  of  form,  but  of  sub-     - 
stance  and  importance;  for  it  is.  Whether,  when  a  parish  lies  in 
two  counties,  the  whole  parish  is  bound  by  the  common  law  to 
3  repair 
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1794.     repair  the  roads  lying  within  it  ?  or,  Whether  the  different  parts 
of  the  parish  are  bound  to  repair  the  different  roads  lying  in  the 


J^aifut  respective  counties  ?  If  the  case  of  R,  v.  Weston  he  law,  that  of 
blianterf'  ^*  ^'  Cripplegatc  cannot  be  supported ;  and  the  observations  of 
Cumiw.  my  brother  Buller  on  the  latter  are  very  material.  That  case 
shews  what  the  form  of  an  indictment  in  such  a  case  should  be: 
-  and  as  it  was  not  mentioned  to  the  Court  when  that  of  R,  v. 
Weston  was  decided,  with  all  the  respect  which  I  have  for  the 
judges  who  determined  the  Weston  case,  I  think  it  cannot  be  sup- 
ported. In  addition  to  the  authority  of  the  case  of  R.  v.  Cripple^ 
gate,  there  is  this  passage  in  SBac.Abr.  57.  <^  If  a  parish  is  part 
^^  in  one  county,  and  part  in  another,  and  the  highways  in  one 
^^  county  are  out  of  repair,  the  whole  parish  shall  contribnte  to 
^^  the  repair.''  ^^  And  wherev^er  one  part  of  a  parish  is  charged 
^'  with  the  repair  of  any  highways,  it  must  be  alleged  that  Aat 
^^  part  is  liable  by  pre8cription,orra/toi2e/f  If  tfrcB."  Without  going 
over  the  grounds  mentioned  by  my  Lord  and  my  brother  Bulkr. 
I  am  of  opinion  that  the  judgment  in  this  case  must  be  arrested. 

Rule  absolute  (a). 

(a)  Vide  the  stat.  S4  Oeo,  3.  c.  64.  regulatiiig  the  repairs  of  highway t  partly  to  ob« 
parish,  partly  in  another. 


VTedntsdauy  The  KiNG  agoinst  The  Inhabitants  of  Worfield. 

Feb.  5th. 

^.  went  in-  fW^H^  Quarter  Sessions  in  Shropshire  confirmed  aa  order  of 
▼ice  with-  JL.  two  justices,  by  which  Hannah  Phillips  was  removed  from 
Sy^*°*  St.  Leonard  in  Bridgnorth  to  Worfield^  both  in  the  county  of 
ti^\?f?w  Salop  J  subject  to  the  opinion  of  this  Court  on  the  following 

wirtfS*"'"    case: 

agreed  to  H.  Phillips^  the  pauper,  who  was  born  in  the  parish  of  Wor- 
SSit^drink,  /^W,  where  her  fathj^r  was  legally  settled,  went  about  six  yeirs 
bSi  nlrSS^'  ago  to  live  with^.  Smith,  in  St.  Leonardin  Bridgnorth,  and  serf- 
ney.  A.  ed  him  near  a  year,  but  was  not  hired  to  him  as  she  knows  of. 
in  the  &er-  While  she  lived  with  the  said  Andrew  Smith,  John  Jones  of  St. 
y^  Md  Leonard  met  with  her,  and  taking  her  into  his  house,  asked  her  if 
wh^^he  she  were  hired  again  to  Smith;  to  which  she  answered  that  she 
wasdismijB-  ^gg  Qot :  Jones  then  asked  her  if  she  would  come  and  live  with 
keidW'  him,  and  take  care  of  his  child,  to  which  she  consented ;  and  soon 
Jjei^e'Sf  hir-  afterwards  she  went  to  him ;  two  or  three  days  after  she  had 
that  3!"*      ^®^"  ^^^^  Jones,  he  told  her  he  would  find  her  meat,  drink,  and 

gained  a  * 

setUemeot  under  it. 

clothes, 
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clothes,  and  then  asked  if  she  should  be  Katis^fied  with  that;  she      1794. 
told  him  she  should;  he  said  he  would  have  t^iven  her  money. 


but  that  it  was  better  for  her  to  have  clothe?,  as  she  was  con-  ^*ir  ^"!* 
Dected  with  bad  friends,  who  would  take  her  money.  She  went  1^^  inJ>»- 
to  Joneses  at  Christmas,  and  lived  with  him  about  two  years  and  Wuefibu. 
an  half,  leaving  him  in  the  month  of  Maj/,  when  her  mistress 
told  her  that  her  child  was  then  old  enough  not  to  require  any 
further  attendance,  and  dismissed  her.  The  pauper  said,  in  her 
opinion  and  apprehension  she  was  at  liberty  to  have  left  Joneses 
at  any  time. 

Bearcrofi  and  Syer,  in  support  of  the  order  of  Ses«?ions,  con- 
tended that  the  pauper  did  not  gain  any  sottlement  in  St,  Leo* 
nard^Sy  Shoredilchj  by  her  service  with  Jones^  bi^cause  the  cir- 
cumstances of  the  case  negatived  the  presumption  tliat  she  was 
hired  for  a  year.  In  7?.  v.  St,  Peters  in  Dorchester  («),  Lord 
Mansfield  said,  "  hiring  in  general  and  indefinitely  gives  a  pre- 
"  sumption  of  a  hiring  for  a  year,  where  the  nature  of  the  ser- 
"  vice  and  subsequent  facts  concur  to  render  it  probable  that  it 
*•  was  so  meant.^'  But  here  the  su}>sequent  facts  rendered  it 
improbable  that  it  was  so  meant ;  for  it  is  stated  that  the  mis- 
tress dismissed  the  pauper  in  May^  in  the  middle  of -a  year, 
without  any  objection  on  the  part  of  the  latter,  which  shews 
that  both  parties  understood  that  she  was  not  hire^i  for  a  year^ 
and  that  the  mistress  could  put  an  end  to  the  service  in  any 
part  of  the  year.  So,  in  R.  v.  Newton  Toney  (h\  where  the  pau- 
per left  the  service  in  the  middle  of  a  year,  Grose^  J.  said,  "  It 
^'  appears  that  he  actually  left  his  service  in  the  middle  of  a  year, 
'^  which  satisfies  me  that  it  was  not  intended  by  the  contracting 
"  parties  to  be  an  hiring  for  a  year."  And,  though  in  general 
where  a  precise  contract  is  proved,  the  apprehension  of  one  of 
the  parties  that  the  contract  is  diflerent  from  that  proved  is  im- 
material, yet,  in  a  case  like  the  present,  where  no  contract  for 
a  definite  time  was  proved,  and  where  the  duration  of  it  is  only 
to  be  collected  from  the  circumstances  which  attended  and  fol- 
lowed it,  the  opinion  of  one  of  the  parties,  corresponding  with 
the  conduct  of  both,  is  material  to  shew  what  they  both  meant 
when  they  entered  into  the  contract.  This  case  is  not  unlike 
that  of  Gregory  Stoke  v.  Pitminster  (c),  where  a  young  woman 
lived  with  her  grandmother  for  four  years  on  an  allowance  of 
meat,  drink,  washing,  and  lodging;  and  where  there  appearing 

(•)  Bwr,  S.  C.  51^  C^)  AnUy  2  vl,  4dd.  (c)  2  Smi .  Ca$tt,  190. 

2  to 
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1794.     to  be  no  contract  between  the  grandmother  and  the  girl,  but 
•~— —  that  she  might  have  left  her  grandmother  at  any  time,  it  was 
mgaJui^  adjudged  not  an  hiring.     At  all  events,  this  is  a  question  of  fact, 
bitanis'of   ^^^  "^*  ^^  '*^»  Whether  or  not  the  pauper  were  hiredfera 
VrosncLD.  year  ?  and  the  justices  at  the  sessions,  as  well  as  the  two  remov- 
ing justices,  were  of  opinion  that  there  was  no  hiring  for  a  year, 
by  adjudging  the  settlement  of  the  pauper  to  be  in  the  parish  of 
Worfield. 

Lord  Kbnyon,  Ch.  J*  (stopping  Lcyccsler^  con/ni.)— It  has 
been  so  long  settled,  that  a  general  hiring  is  a  hiring  for  a  year, 
that  it  ought  not  now  to  be  controverted.  In  mj  opinion  the 
hiring  in  this  case  was  a  hiring  for  a  year;  the  circamstance 
of  the  paupef'^s  going  away  in  the  middle  of  a  year,  does  not 
shew  that  this  hiring  was  not  of  such  a  description  ;  for  it  was 
competent  to  both  parties  to  put  an  end  to  the  contract  wbeiH 
ever  they  pleased ;  and  here  they  did  dissolve  it  in  the  middle  of 
a  year.  It  is  much  to  be  wished,  that  in  cases  of  this  kind,  the 
justices  at  the  sessions  would  draw  the  conclusion,  and  state  it 
as  a  fact,  whether  or  not  there  was  a  hiring  for  a  year.  With 
reepect  to  the  case  of  Gregory  Sloke  v.  Pitmin$ter^  it  was  de- 
termined early  in  the  reign  of  George  the  Second,  when  these 
questions  were  not  discussed  or  understood  so  well  as  they  are 
at  present.  ' 

AsHUURST,  J. — The  circumstance  of  this  case  shew  that  the 
parties  intertded  that  this  should  be  a  hiring  for  a  year.  The 
pauper  was  to  be  provided  with  clothes  in  lieu  of  wages :  now, 
if  slie  had  been  clothed  by  the  roaster  the  day  after  she  went 
into  the  service,  could  it  have  been  the  intention  of  the  parties 
that  she  might  have  left  the  service  immediately  ?  If  not  the 
next  day,  what  other  line  can  be  drawn  ?  This  shews  that  both 
parties  meant  that  the  service  should  be  permanent,  and  that  it 
should  not  be  in  the  power  of  the  pauper  to  leave  the  senricf 
when  she  pleased.  This  then  was  a  general  biriag,  whkh  the 
.    law  construes  to  be  a  hiring  for  a  year. 

BuLLER;  J.  ami  Grose,  J.  assenting, 

Both  orders  were  qutsbed 
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1794. 


CooRON  against  IIatman.  *  ''fS'^fh^' 

THE  only  question  in  this  case  was,  Whether  or  not  the  A  plaintiff' 
plaintiff,  who  si^ed  in  formd  pauperis ^  were  entitled  to  re-  not  entitled 
ceive  the  issue  mpney  ?  on  account  of  the  defendant's  not  pay-  moo«V,^d 
ir\g  it,  the  plaintiff  signed  judgment ;  to  set  which  aside,  a  rule  jo^^^JIS'^ 
was  obtained  on  a  former  day,  and  now  made  absolute:  Wausethc 

The  Court  being  of  opinion  that  the  plaintiff  under  such  cir-  does  not 
cunistances  was  not  entitled  to  receive  the  issue  money;  and  f^Jil^rtwul 
consequently  that  the  judgment  was  irregular.  mcmalide^* 

Rule  absolute  (a). 
Jfood  in  support  of  the  rule.     Onslow  against  it. 

(o)  VidtpoiU  0  vol,  218.  477. 


A^/^y  A  In  the  Matter  of  Bryant.  .,-  Wednesdav, 

A  Rule  was  made  upon  Mr.  Bryant  in  Trinity  terra  1792 (/i),  The  Court 
calling  upon  him  to  shew  cau<^  why  he  should  not  be  re-  efJd^brtbc 
moved  from  his  offices  of  clerk  of  the  papers  within  the  King's  ^G«o.  2. 
Bench  prison,  and  also  of  clerk  of  the  day  rules  within  the  same,  move  a  per^ 
on  the  ground  of  non-renidence  within  the  prison.     The  Court  ^c^o/  * 
then  expressed  their  opinion  that  he  was  bound  to  reside  person-  papcre  and* 
ally,  as  well  upon  the  general  principle  of  official  duty  resulting  J**'»'H  «f  the 
from  the  nature  of  these  offices,  as  upon  the  true  construction  (he  kid^^s 
of  the  Stat.  27  Geo.  2.  c.  17.  made  for  the  better  regulation  of  ^Z^^. 
the  office  of  Marshal,  and  of  the  inferior  offices  in  the  Kind's  f»an«of  hii 
Bench  prison;  but  considering  that  be  might  have  acted  under  ^<^^^  ^i.th- 
a  mistake,  they  discharged  the  rule,  intimating  to  him  that  they  ion. 
expected  him  immediately  to  reside  in  the  prison. 

The  application  was  again  renewed,  and  he  was  called  on  this 
day  to  shew  cause  why  he  should  not  be  removed,  on  affidavits 
charging,  that  since  the  direction  given  to  him  by  the  Court  in 
Trinity  terra  1792,  he  had  not  resided  within  the  prison,  nor 
bad  given  any  attendance  there  above  ten  times  during  that 
period ;  and  that  he  had  also  entered  into  an  agreement  with 
one  O^IIara^  by  which  it  was  stipulated  that  the  latter  should 
execute  the  offices  for  the  defendant,  reserving  to  himself  an 
annual  stipend  out  of  the  profits  of  the  same^  against  the  pro* 

(«)  Ante,  4  ind,  716. 

visions 
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1794-     vision?  of  the  9th  cla  use  in  the  above-mentioned  act.    In  answer 

" ^   to  these  charges  affidavits  were  read  on  the  part  of  Mr.  Bryant 

^^c^y  stating,  that  from  the  period  when  this  matter  was  before  the 
Court  on  the  former  application,  his  circumstances  were  fery 
much  deranged,  whereby  he  had  been  rendered  incapable  of 
complying  immediately  with  the  intimation  of  the  Court  then 
expressed  to  him :  but  those  being  now  settled,  he  had  already 
began  to  move  furniture  into  his  house  within  the  prison,  and 
was  prepared  to  commence  his  fixed  residence  therein.  With 
respect  to  the  other  charge,  it  was  attempted  to  be  explained 
,  by  shewing  that  O'Hara  was  merely  engaged  as  an  assistant  or 
agent  in  the  execution  of  these  offices. 

Erskine^  Mingai/^  and  Vaughany'm  shewing  cause  against  the 
rule,  insisted  again  on  the  objection  which  had  been  before 
taken,  that  the  Court  had  no  jurisdiction  to  remove  the  defend- 
ant on  account  of  non-resiidence,  on  the  ground  that  the  very 
words  of  the  act  marked  a  distinction  in  this  respect  between 
the  case  of  the  marshal,  whose  office  was  to  be  held  (a)  "  during 
^^  so  long  time  as  he  should  behave  himself  well  in  his  said  of- 
"  fice,  and  should  be  resident  in  the  said  prison,*^  &c.  and  the  case 
of  the  inferior  officers,  who  hold  their  offices  (b)  "  during  so 
*'  long  time  as  they  shall  respectively  behave  themselves  well 
^^  therein,"  without  such  condition  imposed  of  residence.  The 
8th  section,  which  enables  the  Court  of  King^s  Bench  torerooTe 
the  marshal  and  the  inferior  officers  '^  in  case  of  any  such  non- 
^^  residence  or  other  neglect  of  duty,  or  any  such  misbehaviour, 
^'  &c.  as  the  said  Court  shall  think  sufficient  cause  for  such  a- 
"  moval,"  &c.must  betaken  reddendo  singula  singulis;  the  words 
such  non^residencc  being  applicable  only  to  the  case  of  the  marshal, 
whose  residence  was  before  directed,  and  not  to  the  other  officers 
on  whom  no  such  duty  was  previously  imposed.  But  supposir^ 
the  Court  had  jurisdiction  to  amove  in  this  case,  they  contended 
that  it  was  not  compulsory  on  them,  but  they  had  a  discretion 
given  to  them  by  the  very  terms  of  the  8th  clause :  and  as  the 
object  for  which  the  application  (which  they  endeavoured  to 
shew,  arose  from  improper  motives)  was  made,  was  in  a  maniier 
already  answered  by  the  steps  which  Mr.  Brt/ant  had  already 
taken  to  comply  with  the  direction  of  the  Court,  they  would 
not  have  recourse  tathe  harsh  expedient  of  depriving  him  of  ^ 
valuable  a  freehold  as  he  had  in  these  offices. 

Bearcrofi 
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Bearcrojt  and  Bou^er,  contra^  relied,  as  to  the  question  of     1794. 
jarisdiction,  upon  the  construction  which  the  Court  had  put  on 


the  act  of  parliament  upon  the  former  application,  which  was  ^Cw7'' 
warranted  by  the  plain  rules  of  grammar,  and  the  obvious 
meaning  of  the  whole  clause  when  taken  together ;  and,  ^A\y^ 
tbey  insisted  on  the  demerits  of  the  party,  as  well  in  his  cul- 
pable neglect  of  not  complying  with  the  order  of  the  Court, 
by  residing  immediately,  which  he  was  also  bound  to  do  by  the 
act,  as  in  his  having  bartered  his  office  to  O^Hara^  contrary 
to  the  positive  injunctions  of  the  9th  section. 

The  Court  were  unanimously  of  opinion  that  the  rule  should 
be  made  absolute,  and  delivered  their  opinions  seriatim  to  this 
effect ;  that  though  the  clause,  requiring  the  residence  of  the 
marshikl,   did  not  in  terms  extend  to  the  other  officers,  yet  con- 
sidering the  duties  of  those  officers,  in  whom  the  public  reposed 
a  considerable  confidence  and  trust,  and  who  were,  each  in  their 
several  stations,  to  contribute  towards  the  good  order  and  go- 
vernment of  the  prison,  it  was  evident  from  other  parts  of  the 
act  that  the  Legislature  intended  to  require  the  personal  resi- 
dence of  those  officers,  and  particularly  of  this  person,  for  whom 
a  house  was  built  in  the  prison,  at  the  public  expence,  and  who, 
not  having  any  power  to  appoint  a  deputy,  roust  consequently 
execute  the  office  in  person.  That,  though  the  Court  would  not 
amove  any  of  the  officers  for  atiy  occasional  non-residenee,  they 
were  bound  to  Remove  this  person,  who  was  ordered  by  them 
near  two  years  ago  to  reside  within  th6  walls  of  the  prison,  and 
who  then  assured  the  Court .  that  he  would  comply  with  that 
order ;  that  the  disobeying  of  that  order  was  in  itself  such  a 
neglect  of  duty,  and  such  a  misbehaviour  in  his  office,  as  war- 
ranted them  (under  the  8th  section)  to  remove  him.     That  upon 
the  former  occasion,  they  were  induced  from  motives  of  com- 
passion to  dismiss  the  application  against  him  ;  but  that  he  was 
not  again  entitled  to  the  same  indulgence,  since  he  had  shewn 
by  his  conduct  since  that  period,  that  he  never  intended  to  exe- 
cute the  duties  of  this  office  in  person.     And  that,  as  they  de- 
cided on  the  first  cause  of  complaint,  it  was  unnecessary  to  give 
any  judicial  opinion  upon  the  other,  though  they  were  strongly 
inclined  to  think  that  the  agreement  with  O'Hara  came  within 
the  meaning  of  the  ninth  clause  of  the  act,  and  was  of  itself  a 
sufficient  ground  of.amoval. 

Rule  absolute^ 
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Jv6.1uk'     Bateman  aad  Another,  Assifrnces  of  Howard  a  Bankrupt, 

against  Bailey. 

tio^'h'*™'  FTHHIS  was  an  action  for  money  had  and  received,  tried  before 
bankrupt  of  JL  Mr.  Baron  Thompson  at  the  last  assises  for  Ijancaster;  and 
for  abwoN  the  question  in  the  cause  was^  Whether  Howard  had  committed 
f?5mhT'^  an  act  of  bankruptcy  prior  to  the  7th  of  Ffbruart/ 1793}  A 
borne,  made  witncsH  was  called  on  the  part  of  the  plaintifliB,  who  swore  that 

ntthe  time,     _,  .,^.i  'n     w  »  t  \  i  'ii 

Mevidenre  Howord^  who  lived  z^  Kochdalt^  was  arrested  and  carried  to 

byThf^^"  Manchester,  twelve  miles  off,  on  the  6th  of  February.    Od  the 

aSiiwla  ^^^^  ^^^  ^^^  witness  and  Howard'^  wife  went  to  Manchester  to 

<7«^i»o»"  of  inquire  after  him,  but  be  having  been  discharged,  tliey  did  not 

nipt*s  in  see  him,  and  they  returned  home  the  same  night.    IftHtard 

prove  rtie  himself  returned  home  about  10  o'clock  at  night ;  when  the 

act  of  bank-  witness  asked  him  where  he  had  been.    The  witness  was  aboal 

niptcy. 

ra  East       to  relate  what  Howard  said  to  him  in  answer  to  that  question, 
when  the  examination  was  stopped  by  an  objection  on  the' part 
of  the  defendant  to  that  evidence,  which   the  learned  Judsfc 
thought  was  well  founded.     It  was  then  stated  on  the  part  of 
the  plaintiffs  that  they  could  prove  such  acts  done  by  Novard 
while  at  Mnnchester,  as  would  lay  a  foundation  for  the  e? idencc 
of  what  he  said  on  his  return.   Another  witness  was  then  called 
who  deposed  to  //ouvinf  s  coming  to  a  public  house  in  Mefh 
Chester,  about  one  o'clock  on  the  6ch  of  February ,  and  a&kin|( 
whether  he  could'  dine  there ;  and  on  being  told  thej  had  no 
dinner,  he  went  into  a  room  bAA  had  two  or  three  pints  of  beer. 
and  after  sitting  there  two  hours,  on  the  arrival  of  some  com- 
pany who  came  into  the  room,  he  went  into  the  house  part,  and 
sat  in  the  comer  till  dark,  when  he  went  away ;  "  keeping  hi»- 
<^  self  to  himself  during  all  that  time,''  as  the  witness  expreswd 
it.     It  appeared  ftirtber  that  Howard  was  discharged  from  his 
arrest  soon  after  one  o'clock  on  the  6th ;   that  the  place  of  bis 
detention  was  above  a  mile  from  the  public  house,  and  lay  in  the 
•  direct  road  to  his  own  home ;  that  there  were  other  public  hottses 
close  by  the  place  where  he  had  been  detained  ;  and  that  tfcf 
petitioning  creditor  resided  at  Manchester.  -The  plaintiff's  cotta- 
sel  again  tendered  the  evidence  of  what  Howard  said  to  the  first 
witness  after  his  return  home  ;  but  the  learned  Judge  was  still 
of  opinion  that  it  could  not  be  admitted,  and  the  plaintiffs  were 
nonsuited.    A  rule  was  obtained  by  Chambre  for  setting  aside 

tbt 
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the  nonc^uit  on  the  ground  that  any  declaration  of  the  bankrupt 
to  another  person,  at  the  time  explanatory  of  his  own  act,  was 
admissible  evidence  to  prove  the  act  of  bankruptcy  :  and  that 
it  was  in  daily  practice  to  call  the  bankrupt's  clerk  to  prove  that 
his  master  had^ivcn  him  orders  to  deny  him  to  any  creditor. 

Law  now  shewed  cau<o  against  that  rule,  contending  that  the 
evidence,  if  received,  would,  if  it  proved  any  thing,  have  amount- 
ed to  dh  admission  by  the  bankrupt  that  he  had  committed  an  act 
of  bankruptcy :  but  that  as  he  could  not  prove  that  himself,  so 
neither  could  his  admission  of  it  be  proved  by  any  other  witness ; 
otherwise  a  great  door  would  be  opened  to  fraud,  and  the  wis- 
dom and  policy  of  that  rule  of  law  be  entirely  defeated.  That 
of  the  two,  it  was  even  less  dangerous  to  hear  the  bankrupt's  own 
account  of  it  upon  his  oath,  than  his  bare  relation  of  it  at  second 
hand  to  third  persons.     But 

Per  Curiam. — Although  the  bankrupt  cannot  be  called  as  a 
witness  to  prove  his  own  act  of  bankruptcy,  yet  it  never  was 
doubted  but  that  what  was  said  by  him  at  the  time  in  explana- 
tion of  his  own  act,  may  be  received  in  evidence.  An  admission 
by  him  before  his  bankruptcy  of  a  debt  due  to  another,  is  sutfi- 
cient  to  charge  his  estate.    If  ho  has  been  a"bsent  from  his  home, 
an  admission  by  him  that  he  had  been  abroad  to  avoid  his  cre- 
ditors, is  good  evidence.  Whatever  he  says,  in  short,  before  his 
bankruptcy,  is  evidence  explanatory  of  the  act  done  by  him. 
In  this  instance  he  ab.^ented  himself  from  home  under  suspicious 
circumstances,  for  which  his  reasons  were  asked,  «nd  without 
doubt  it  was  competent  to  inquire  of  the  witness,  to  whom  he 
communicated  theiii,  what  those  reasons  were. 

Rule  absolute  (a), 

{a\  Vidt  Bull  N.  P.  40. 


17^4. 


liATEMAV 

Bailet. 


Keabslakb  and  Another  against  Morgan.  jS^'l^'h 

ASSUMPSIT  for  goods  sold  and  delivered,  money  lent,  Pieaioa&. 
&c.  Pleas,  1st,  the  general  issue.    2d,  That  as  to  4/.  \\s.  that  the  d<s* 
Crf.  parcel,  &c.  the  plaintiffs  on,   &c.  at,   &c.  took,  accepted,  i(wh**was 
and  received  in  full,  satisfaction  and  discharge  thereof  and  of  a  ^^^^^ 
certain    other  sum,  to  wit,  3/.  5^.  Gd.  paid  by  the  plaintiffs  to  missory 

^  *"^  7  7  I  w  ■  note,)  in- 

doraed  it  to  the  plaiotiff  «<  for  and  on  accoant  of  "  the  said  debt,  is  a  good  plea,    [i  \y  /^.  3^} 

VoD.  V.  ^\^  the 
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tie  defendant,  a  certain  promissory  note  before  that  time  made 
by  one  fV.  Pierce^  according  to  the  form  of  the  statute,  &c.for 
paying  to  the  defendant  or  his  order  at  a  certain  time  in  thesaul 
note  mentioned  and  elapsed  before  the  commencement  of  tbis 
suit  the  sum  of  10/.  and  indorsed  by  the  defendant  to  the  plain- 
iitfa,  &c.  with  a  verification,  &c.  3d,  That  as  to  the  fsaidsum 
of 4/.   lis*  6(/.  the, said  TF.  Pierce  before  the  commencement 

'  of  this  suit  at,  &c.  made  his  certain  note  in  writing  according  to 
the  form  of  the  statute,  &c.  and  then  and  there  delivered  the 
same  to  the  defendant ;  by  which  said  note  the  said  W.  PifTce 
promised  to  pay  to  the  defendant  or  his  order  at  a  certain  tiise  in 
ttie  said  note  mentioned,  and  elapsed  before  the  commencement 
of  this  suit,  the  sum  of  10/. ;  that  the  defendant  afterwards  and 
before  the  time  appointed  by  the  said  note  for  the  payment  of  the 
said  sum  of  money  therein  mentioned,  to  wit,  on,  &c.  at,  &c 

for  and  on  account  of  the  said  sum  of  4/.  14*.  6d.  and  of  a  certain 
other  sum  of  5/.  5*.  6d.  paid  by  the  plaintiffk  to  the  defend- 
ant, made  his  certain  indorsement  in  writing  upon  the  said  note, 
and  then  and  there  delivered  the  said  note,  with  the  said  indorse- 
ment thereon,  to  the  plaintiflT^i ;  by  which  said  indorsement  and 
delivery  the  defendant  appointed  the  contents  of  the  said  note  to 
be  paid  to  the  plaintiffs  ;  and  that  the  plaintiffs  thenafdikfft 
accepted  and  received  the  note  for  and  on  account  of  the  said  several 
sums  of  4/.  Hs.6d,  and  5/.  5s.  6d.  to  wit,  at,  &c.  with  a 
verification,  &c.  The  plaintiffs  replied  to  the  second  plea,  that 
they  did  not  take,  accept,  or  receive  the  said  promissory  note  in 

'  llie  plea  mentioned,  in  full  satisfaction  and  discharge  of  the  said 
sum  of  4/.  14*.  6d.  and  51.  5s,  6d.  in  the  plea  mentioned 
in  manner  and  form,  &c. ;  and  they  demurred  general!;  to  the 
third  plea. 

Alderson,  in  support  of  the  demurrer.  The  general  rak  is? 
that  the  acceptance  of  a  security  of  equal  degree,  is  no  extin- 
guishment of  a  former  debt ;  and  unless  it  be,  it  cannot  be  pleaded 
in  bar  of  it.  Mat/  v.  King  (r/),  and  Roades  v.  Barnes  (b).  Aprt^- 
roise,  before  it  is  broken,  may  be  discharged  by  parol  agreement 
but  it  cannot  afterwards,  without  accord  and  satisfaction  pleaded, 
or  a  release.  In  the  last- mentioned  case  the  Court  expressly  said 
that  a  promissory  note  could  not  be  pleaded  in  bar  to  an  actios 
upon  simple  contract.  If  this  be  the  general  rule,  the  defeod«B< 
miust  shew  that  his  dase  comes  within  some  exception ;  as  that 


{d)lUiT^Raym.GKi.  (U)\Bnrr.9. 
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the  note  was  received  in  full  satisfaction ;  or  that  it  has  been' 
indorsed  over  by  the  plaintiffs,  or  paid;  or  that  the  plaintiflfs 
have  been  guilty  of  laches  in  not  presenting  it  for  payment  3 
nlierehy  they  have  oiade  it  their  own.  But  the  defendant  has 
V.-L  by  this  plea,  brought  his  case  within  eitlier  of  those  excep- 
tioi).:  «o  far  from  there  being  any  averment  that  the  note  was 
Mv-i\pd  ill  satisfaction  for  the  debt,  which  is  essentially  ne- 
ie-.irv,  the  contrary  is  rather  to  be  inferred;  for  in  another 
.} :  M  ^he.  defendant  states  in  express  terms  that  it  was  received 
i:i  ^Jlisfaction.  And,  if  he  meant  in  this  plea  to  ayer  the  same 
t!>i!)v,  it  is  iu>t  pleaded  with  suflicient  certainty^  Cumber  \\ 
}Fain€(a).  And  though  that  case  has  been  over-ruled  in  one 
particular  (b)y  namely,  that  it  need  not  appear  to  the  Court  to  be 
a  reasonable  satisfaction ;  yet  the  case,  in  other  respects,  standi 
good.  A  plea  of  satisfaction  must  at  least  aver  it  to  be  such  oa 
tiie  face  of  it :  but  here  it  is  only  stated  that  the  note  was  re-i 
ceived^or  and  on  account  of  the  debt ;  which  words  are  too  loose 
and  indefinite :  and  non  constat  but  it  might  have  been  takeaasa 
collateral  security,  which  is.not  an  extinguishment  of  a  preced-, 
ino^  debt.  Neither  has  the  defendant  brought  his  case  withia 
either  of  the  other  exceptions ;  for  it  is  not  stated  that  the  note 
ha»  been  indorsed  over  or  paid,  or  that  the  plaintiffs  have  been 
guilty  of  ladies.  It  may  be  urged  that,  as  these  things  were 
best  known  to  the  plaintiffs,  they  ought  to  have  replied  the  fact : 
but  it  is  a  general  rule  in  pleading,  that  every  matter  ought  to 
he  alleged  by  the  party  who  supports  the  affirmative ;  and  the. 
plaintiff,  in  such  a  case,  must  have  alleged  in  his  replication  a 
long  string  of  negatives.  Besides,  the  defendant  ought  not  to 
have  greater  advantage  by  pleading  specially  than  by  relying  on 
the  general  issue:  and  if  be  had  done  the  latter  it  would  not 
have  been  sufficient  for  him  to  have  shewn  that  he  had  given  a 
promissory  note  for  the  debt,  unless  he  bad  also  shewn  pi^yn^ent) 
or  laches  on  the  part  of  the  plaintiffs,  by  reason  of  whi^h-thev 
had  not  received  payment. 

Bailey f  contra^  admitted  that  the  acceptance  of  the  note  by  th^ 
plaintiffs  was  not,  at  all  events,  an  extinguishment  of  the  debt, 
but  contended  that  the  acceptance  of  a  negotiable  instrument 
for  and  on  account  of  a  debt,  must  be  taken  primd  facie  to  be  in 
satisfaction  of  that  debt,  unless  it  appeared  that  the  note  still 
remained  unpaid  in  the  possesion  of  the  plaintiffs  without  any 


1794. 


KeAR9- 
TARE 

againtt 
Morgan. 


(«)  1  Sin.  426. 


(»)  VidB  HeMcofi  ▼.  CrookthatOU^  antt^  9  vol  96. 9», 
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Kears- 


over,  so  that  it  is  not  forth-coming  a|»ain  to  the  defendant,  and 
"  kT"  he  may  be  sued  upon  it  by  any  third  person,  that  will  amoont 
iSoRGAw,  *o  an  extinguishment  of  the  debt.  The  defendant  has  owe 
actually  advanced  the  money  upon  the  note  to  the  maker;  and, 
unless  he  has  the  means  of  reimbursing  himself  again,  be 
ought  not  to  pay  the  equivalent  to  the  plaintiffs,  by  whose  de- 
fault he  is  deprived  of  the  means  of  such  reimbursement  If 
the  note  were  paid  there  could  be  no  doubt.  But,  suppose  it 
were  now  in  the  hands  of  an  indorsee,  who  had  given  to  tbe 
plaintiffs  a  valuable  consideration  for  it ;  it  would  be  verj*  unjust 
that  he  should  recover  the  amount  again,  or  that  the  defeniiaat 
should  be  bound  to  pay  twice  for  it .-  and  yet  the  defendant 
would  have  no  defence  against  such  indorsee.  Again,  suppose 
the  plaintifl^s  had  been  guilty  of  laches  in  not  presenting  the 
note  for  payment  in  time,  it  would  be  very  unjust  that  thed^ 
fendant  should  suffer  on  that  account.  Now  all  these  are  facts 
lying  peculiarly  within  the*  knowledge  of  the  plaiutifl^  them- 
selves, and  not  of  the  defendant,  and  therefore  they  ought  to  be 
shewn  by  the  former.  The  defendant  cannot  know  whether 
the  plaintifi^s  have  indorsed  the  note  away,  or  whether  they  pre* 
dented  it  in  time  for  payment,  or  whether  they  have  received 
the  money,  or  whether  they  have  lost  the  note.  The  allegation?, 
that  the  note  was  not  presented  in  time,  dr  that  due  notice  wa« 
not  given,  are  merely  negative  allegations,  which  is  never  n^ 
cessary,  unless  the  facts  lie  peculiarly  in  the  knowledge  of  the 
party,  who  is  to  allege  them,  and  they  are  alleged  by  way  of 
breach.  In  Rex  v.  Baster  (a),  upon  an  indictment  on  the 
22  Geo.  3.  c.  58.  s.  1.  which  makes  the  receiver  of  stolen  good* 
punishable,  though  the  principal  has  not  been  convicted,  ex<*P^ 
where  the  person  committing  felony  has  been  already  convicted 
of  grand  larceny  or  some  greater  offence ;  an  objection  wa> 
taken  that  it  was  not  alleged  that  the  principal  had  not  been  con- 
victed of  grand  larceny  or  any  other  greater  offence ;  but  it  was 
over-ruled:  and  Duller^  J.  in  delivering  the  opinion  of  the  Cottft- 
said  that  the  averment  was  not  necessary ;  if  it  were,  it  wonU 
merely  be  stating  a  negative  averment,  which  need  not  ^ 
proved  by  the  prosecutor.  Such  a  fact  is  matter  of  evidence  to 
be  proved  by  the  defendant ;  and  which,  when  proved  by  him, 
would  entitle  him  to  an  acquittal.     So,  2  JIaxsk.  c.  25.  s.  11-- 

{n)  Jntey  83. 
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says,  it  is  a  good  general  rule  that  every  indictment  must  bring  a      1791. 
defendant  within  all  descriptions  mentioned  in  the  body  of  the 
act,  except  they  are  such  as  carry  with  them  the  bare  denial  of  a 


^lORGAX. 


Kfai\s. 

I  ARK 

matter,  afiirmation  whereof  is  a  proper  and  natural  plea  for    j^^^^^l*^ 
the  defendant ;  as  where  it  is  enacted  that  all  persons,  having  no 
reasonable  excuse  to  be  absent,  shall  go  to  their  parish  church, 
in  which  case  it  is  said  that  it  is  not  necessary  to  shew  that  the 
defendant  had  no  reasonable  excuse  ;  for  that  will  come  most 
properly  from  the  plea  of  the  defendant.     But  this  plea  n»ay 
also  he  supported  upon  the  3  &  4  Annc^  c,  9.  which,  having 
put  promissory  notes  upon  the  same  foot  as  inland  bills  of  ex- 
change, enacts  (a),  "  that  if  any  person  doth  accipt  any  such 
*'  bill  of  exchange  for  and  in  satisfaction  of  any  former  debt  or 
"  sum  of  money  formerly  due  unto  him,  the  same  shall  be  ac- 
'' counted  and  esteemed  a  full  and  complete  payment  of  such 
"  debt,  if  such  person,  accepting  of  any  such  bill  for  his  debt, 
"doth  not  take  his  due  course  to  obtain  payment  thereof,  by 
"  endeavouring  to  get  the  same  accepted  and  paid,  and  make 
"  bi3  protest  as  aforesaid,  either  ftu'  non-acccptaiice  or  non- 
"  payment  thereof." 

He  then  cited  the  case  of  Richardson  v.  Jiicknian^  C  R,  M^ 
16  Geo.  3,  which  was  an  action  for  goods  sold  and  delivered,  and 
on  the  common  counts  ;  to  which  the  defendant  pleaded, 
"  1st,  Non  assumpsit ;  Sdly^  That  after  the  making  of  the  pro- 
"  inises,  &c.  to  wit,  on,  &c.  at,  &c.  an  account  was  had  and 
"  stated  between  the  plaintiff  and  defendant,  &c.  on  which 
"  the  defendant  was  found  in  arrear  to  the  plaintiff  in  22/.  is, 
*•  for  which  the  plaintiff  afterwards,  to  wit,  Sec.  on,  &c.  at,  &c. 
"  according  to  the  usage  and  cui?tom  of  merchants  made  his 
"  certain  bill  of  exchange  in  writing,  bearing  date  the  same 
"  day  and  year  last  aforesaid,  and  then  and  there  directed  the 
"  same  to  the  defendant,  and  thereby  recjuested  him,  at  thirty 
"  days  after  the  date  thereof,  to  pay  to  iMessrs.  //.  or  order,  the 
"  said  22/.  Is.  and  then  and  there  delivered  the  said  bill  of 
"  exchange  to  the  said  Messrs.  //. ;  which  said  bill  of  exchange 
"  he,  the  said  defendant,  afterwards,  &c.  duly  accepted,  accord- 
"  ing  to  the  usage  of  merchants  aforesaid  ;  and  by  reason  thereof, 
"  and  according  to  the  usage  and  custom  of  merchants,  the  de- 
*'  fendant  became,  and  was,  and  still  is,  liable  to  p^y  the  said  S^2L 
"  Is.  to  the  said  Messrs.  //.  or  their  order,  according  to  the  tenor 
'^  and  effect  of  the  said  bill,  and  his  said  acceptance  thcrcot^  and 

^aj  Stci,  7. 
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lt94.  "  this,&c.irherefore,"&c.  To  this  second  plea  there  was  a  general 
demurrer  ;  in  support  of  which  Morgan  argued  that  the  plea 
went  in  discharge,  and,  therefore,  amounted  only  to  the  geoeral 


Kbam- 

LAKB 

Mok'^N.  '^""^'  ^^  objected  that  it  did  not  stdte  that  the  defendant  had 
paid  or  tendered  the  money.  That  a  chose  in  action  was  no  bar. 
Tat/lor  V.  Baker ^  5  Mod.  136.  And  that  a  debt  actually  due 
Could  not  be  di^barged  without  a  release,  3  Lev.  2S7>  Wood 
contra  J  was  stopped  by  Lord  Mansfield,  who  said,  "  that  a  bill 
^*  of  exchange,  unless  there  were  an  agreement  that  it  should  be 
'^  so,  was  no  satisfaction,  but  that  this  was  a  bill  accepted  by  the 
^^  party  and  negotiable,  and  that  was  payment.  10  Mod.  Si.  and 
^^  judgment  was  given  for  the  defefndant.  Now  non  constat^  hot 
'^  ill  this  case  the  bill  has  been  negotiated,  and  whether  it  is 
^'  or  tiot  must  best  be  known  by.  the  plaintiK^^ 

[7r./J.7iS.]  Alderson,  in  reply,  observed,  that  in  the  case  last  cited  of  jRfeA- 
Ardson  v.  Rickman,  it  did  appear  upon  the  face  of  the  plea,  that 
the  bill  was  in  the  bands  of  a  third  person,  other  than  the  plain- 
tiff to  whom  the  debt  was  originally  owing. 

The  Courts  beihg  of  opinion  that  the  plea  was  good,  recom- 
mended it  to  the  plaintiffs  to  withdraw  their  demurrer,  and  re- 
ply to  it  ^  to  which  Alderson  agreed  :  whereupon 

Leave  was  given  to  the  plaintiffs  to  amend,  (a) 

[3  Eait.  (a),  y^  TapUjf  v.  Afaitcns,  pofL  8  vol,  451. 

Priday,     t)6E  on  the  Demise  ofJoHN  Tanner  the  Younger  flgflt«rf 
•^""•^^  •    William  DoRVELt. 

^.  a  grand-  fT^HE  defendant  appeared  and  defended  for  the  entirety  of  a 

father  after       ■  .       ^  T.     ,    .       •,  i    ^       «         i.AL      e 

the  inar-  -■-  certain  close  called  the  Common^  and  for  four  fitinsota 
M)?0?who  certain  estate  at  Hombloilon^m  the  county  of  Somerset.  Tb^ 
ehfidren  i^^y  found  a  verdict  for  the  defendant  as  to  the  former,  and  for 
then  living,  the  plaintiff  as  to  the  residue,  subject  to  the  opinion  of  thi^ 

bvdeedcoii-    ^       '^  ,      «  „       .  ?  J  r 

\eyed  landfl  Court  ou  the  following  case : 

to  the  me  of  '  Gcorge  Dorvcllj  being  seised  in  fee  of  the  premises  nor  in 
l!frTeoi?D.  ^«^^8tion,  by  lease  and  release  dated  5  th  and  6th  of  December  1760, 
df*r\o  /).  ill  consideration  of  bs,  and  of  natural  love  and  affection  for  \A» 
mainder  to    Wife  and  children,  conveyed  the  same  to  John  Pippen  aod  his 

tnigtcef.^r. 

remainder  to  the  me  Of  siich  child  or  children  of  B.  and  in  soch  share?,  ^r.  as  B.  ihoald  "Wf^J 
and  in  default  of  nich  ap|>ointoient,  *'  to  the  use  of  all  and  every  the  children  of  JB.  aAd  tbebrn^" 
**  their  several  and  respective  bodies  as  tenants  in  common,  but  if  onlv  one  such  cbi}d«  to  tfac^ 
*''  of  such  only  child  aod  the  heirs  of  his  or  her  body  ;^  remainder  to  tlie  risht  heirs  or  y*i>^ 
Then  ^.  conveved  the  reversion  in  fee  to  C.  Afterwards  B.  had  other  childreOf  aod  died  wij^n 
oppointinc.  Held  that  II .'s  children  took  vested  interesu  as  tenants  in  tail,  and  tliat  on  tlie  »tXi 
of  each  child  without  i^sue,  his  share  fell  into  the  reversion  conveyed  to  C.4-CrDaB  reasuidtna^ 
not  be  implied  bi  the  coostrociton  of  a  deed.    [  1  Emtt.  410.1  \ 

heat 
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heirs  lo  the  use  of  himself  the  said  George  Dorvell  (br  life,  re*  ITM. 
roainder  to  the  use  of  Mart/  Dorceli  his  wife  for  life,  remainder  ■ 
to  the  U9e  of  //.  Gould^  for  100  years  (upon  trusts  that  did  not  taw^IS' 
arise) ;  remainder  to  the  use  of  John  Dorvelt,  son  of  the  said  ^JJ^^^ 
Gcorgeaxid  Marj/  Dorvell  for  life ;  remainder  to  the  use  of  John 
Pippen  and  his.heirs  to  preserve  contingent  remainder^  during 
tbelife  of  JbA;i  Dorvell;  remainder  to  the  use  and  behoof  of 
such  child  or  children  of  John  Dorvell  by  him  lawfully  bej^olten, 
or  to  be  begotten,  in  case  there  should  be  more  than  one  such 
child,  in  such  shares  and  proportions^  and  for  such  estate  and 
estates,  either  in  fee-simple  or  otherwise,  as  John  Dorall  by 
any  deed  or  instrument  in  writinn^,  &c.  or  by  viill,  &c.  should 
limit,  direct,  or  appoint  the  same;  and  for  want  of  such  appoint^ 
raent,  &c.  to  the  use  of  all  and  every  the  children  of  John  Dor- 
Tell  lawfully  begotten,  or  to  be  begotten,  and  the  heirs  of  their 
several  and  respective  bodies;  lawfully  issuing,  as  tenants  in 
common,  and  not  as  joint-tenants ;  but  i.n  case  only  one  such 
ehild,  to  the  use  of  «uch  only  child  and  the  heirs  of  his  or  her 
body  lawfully  issuing;  and  for  and  in  default  of  dl  such  issue 
as  aforesaid,  to  the  uj*e  ofUhe  right  heirs  of  Giorge  Dorve/l^  for 
ever.  George  Dorvell^  by  lease  and  release,  dat^d  2d  and  oA 
March  1792,  conveyed  the  reversion  in  fee  in  the  premises  to 
his  son  fV.  Dorvell^  the  defendant,  his  heirs  and  assigns  for  ever. 
George  Dorvell^  Mary  Dorvell^  and  John  Doivelly  are  all  dead, 
John  Dorvell  made  no  appointment  under  the  power  reserved 
to  him  in  the  indentures  of  the  5th  and  6th  December  I7()0. 
John  Dorvell  had  six  children  ;  Jane^  who  was  born  and  died 
an  infant  and  unmarried,  before  the  5th  of  December  1760; 
Jane,  born  after  the  death  of  the  lormer  Jane^  and  liefore  the 
5th  of  December  1760:  she  survived  her  father,  John  Doi-ve/lj 
and  afterwards  died  an  infant  and  unmarried  ;  Mart/,  born  be- 
fore the  5th  of  December  1»60;  ^he -survived  her  father,  John 
Dorvell^  and  afterwards  intermarried  with  one  John  Tanner^ 
had  issue  the  lessor  of  the  plaintiflf  her  eldest  son  and  heir,  and 
is  since  deceased ;  and  Anna,  Nancy,  and  George,  who  were 
born  after  the  date  of  the  indentures  of  the  5th  and  ()th  of 
December  1760;  and  who  died  infants  and  unmarried  iii  the 
lifetime  of  their  father,  John  Dorvell. 

Tripp,  for  the  lessor  of  the  plaintiff,  admitted,  that  as  the  ques- 
tion arose  on  the  construction  of  a  deed,  where  cross  remainders 
cannot  be  raised  by  implication,  the  plaintiff  could  not  claim 
the  whole  of  this  estate;  but  contended  that  be  was  entitled  to  an 

3  iindividefi 
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1794.     undivided  moiety,  on  the  ground  that  the  limitations  to  the 

grandchildren  of  the  settlor  were  not  vested  but  contin^t 

Ta*  ^er'  during  the  lifetime  of  their  father,  and  only  become  vested  ia 
VorieIl.  ^^^  ^^®  surviving  children  on  their  father's  death,  in  the  event 
of  his  not  having  made  any  appointment.  This  case  is  distin- 
guif^hable  from  that  of  Doe  d.  JFillis  v.  Martin  (a),  where  it  was 
held  that  the  limitations  to  the  children  were  vested,  liable  only 
to  be  devested  by  the  appointment  of  their  father  ;  becausethat 
was  a  settlement  previous  to  marriage,  and  good  against  ere- 
ditors.  There  no  children  were  in  esse  when  the  limitations  were 
created,  in  which  case  the  law  supposes  that  till  the  children  of 
the  marriage  are  to  take  as  purchasers  under  the  settlement;  and 
there  were  no  trustees  to  support  contingent  remainders*  Where- 
as this  was  a  settlement  made  after  marriage,  and  was  so  iar 
voluntary  that  it  would  be  set  aside,  in  favour  of  creditors,  as 
fraudulent ;  and  in  this  case  there  were  two  children  in  esse  wbeo 
the  settlement  was  made ;  and  here  were  also  trustees  to  presene 
contingent  remainders.  It  is  a  general  rule,  that  a  deed  to  uses 
diall  be  construed  like  a  will,  according  to  the  manifest  io- 
tention  of  the  parties,  provided  it  do  not  contravene  any  rule 
of  law;  and  in  considering  the  intent  it  is  necessary,  as  was  said 
by  Duller  J  J.  in  Doe  v.  Ptrryn  (6),  to  take  the  whole  deed  into 
consideration.  Now  tins  was  a  limitation  in  default  of  appoiot- 
nien  t  to  the  use  of  all  the  children  of  John  Dorxell^  and  the  heirs 
of  their  several  and  respective  bodies,,  as  tenants  in  common: 
but  if  only  one  child,  to  the  use  of  such  only  child  and  the  heirs 
of  his  or  her  body.  At  the  time  of  making  this  settlement,  John 
DorceH  bad  two  children  living.  The  parties  could  not  therefore 
mean  that  those  two  children  should  take  vested  interests  dar- 
ing their  father's  lifetime  ;  bicau^e  then  the  limitation  to  ^'  an 
*^  only  child''  would  be  absurd.  The  intention  was,  that  the 
limitations  to  the  grandchildren  should  not  be  vested  until  after 
the  death  of  their  father,  and  in  default  of  his  appointment.  And 
this  construction  will  not  contradict  any  rule  of  law.  If  tbe 
words  had  been  "  to  the  use  of  the  children  of  «7.  DorreZ/Iivin^ 
^'  at  the  time  of  his  death,"  there  would  have  been  no  doubt,  but 
that  the  deed  would  have  received  the  construction  now  con- 
tended for,  then  the  subsequent  limitation  to  an  only  child  may 
supply  the  want  of  those  words,  because  the  insertion  of  that 
limitation,  equally  evinces  that  to  have  been  the  intention  of  tbe 
parties.  [In  answer  to  a  question  from  Lord  Kenyon^  in  tbe  event 

ia)  Ante,  4  wU  39.  {fi)  Jnit^  3  V9l  484. 
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ofanjofthe  children  of  John  Dotrcll  dying  in  their  father's      ]79t. 

life-time,  leavings  children,  what  estate  the  latter  would  have  

taken,  (he  said)  that  the  settlors  had  not  provided  ajrainst  every  xYvtR*!!^ 
contingency,  but  that  the  power  of  appointment  in  the  ison  (*/.  p^^*^"*' 
Dorvell)  might  have  obviated  any  difficulty  of  that  kind,  as  that 
power  might  have  been  executed  at  different  tiroes  to  answer  the 
exigencies  of  the  family.]  lie  also  cited  Else  v.  Osborriy  1  P. 
Wins,  387.  where  it  was  held  that  a  limitation  to  the  heirs  of 
the  body  of  the  settlor  then  in  esse^  was  acontinp^ent  remainder. 
Gibbsj  who  was  to  have  argued  for  the  defendant,  was  stopped 
by  the  Court. 

Lord  Ken  yon,  Ch.  J. — If  this  question  had  arisen  on  the  con- 
struction of  a  will,  the  argument  that  cross  remainders  might 
havebeenimplied,wouldhavedeserved  consideration;  fur  though 
Lord  Mansfield  said  in  one  case  (a)  that  the  presumption  was 
again<;t  raising  cross  remainders,  where  they  were  to  be  implied 
betvicen  more  than  two,  yet,  he  added  that  that  presumption 
might  be  rebutted  by  other  words  in  the  will,  and  here  the 
ultimate  limitation  is  given  "  in  default  of  all  such  issue,'*  &c. 
B»it  it  has  been  very  properly  admitted  in  the  argument,  that  in 
the  case  of  a  deed,  cross  remainders  cannot  be  implied.     That 
rule,  which  was  established  in  Cole  v.  Levhigston  (6),  has  never 
been  departed  from  since,  and  we  should  be  removing  the  land- 
marks of  real  property,  if  we  were  to  bring  that  rule  into  ques- 
tion.    This  case  cannot  be  distinguished  from  that  of  JVillis  v. 
Martin^  which  was  rightly  decided,  for  the  reasons  then  given 
by  the  Court,  and  which  it  is  unnecessary  for  me  now  to  repeat; 
in  addition  to  those,  Mr.  Fearne  has  given  further  arguments 
in  support  of  that  judgment,  in  the  last  edition  of  his  book  (r). 
With  regard  to  the  case  of  IValpole  v.  Conzi'aj/  (d),  which  was 
mentioned  in  JVillh  v.  Martin^  as  being  contrary  to  another  de- 
cision  of  Lord  llardicirke  in  Cunningham  v.  Moodj/  (r),  and 
which  was  pressed  upon  us  in  IVillis  v.  Martin^  a  further  account 
of  it  has  been  found  among  the  papers  of  the  late  Sir  T.  Setctlly 
from  which  it  clearly  appears  that  Lord  flurdicicke  ultimately 
gave  directions  in  it  conformable  to  what  he  had  done  in  Cun^ 
ningham  v.  Moody,     1  am  therefore,  perfectly  satisfied  with  the 
decision   of  Willis  v.  Marlin ;  and  though  a  writ  of  error  was 
brought  to  reverse  our  judgment  in  that  case,  it  was  afterwards 
non-pross*  din  the  House  of  Lords.  But  even  if  the  remainders  in 

(a)  Phipard  v.  Man^JUld,  Cowp.  SOO.  (b)  1  Fentr,  a  524. 

(r)  Paicr  346,  ^c.  (d  3  Barnaid.  153, 

u)  1  r^*.  171. 
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thiR  case  were  contingent,  no  act  was  done  to  destroy  them. 
The  simple  question  here  is,  Whether  on  the  death  of  the  sere- 
ral  children  of  J,  Dorvellj  who  took  as  tenants  in  tail,  their 
shares  dropped  into  the  reversion?  and  I  am  clearly  of  opinioa 
that,  as  each  particular  child  died  without  issue,  his  share  &11 
into  the  reversion  in  fee. 
Per  Curiam^  Postea  to  the  defendant. 


Priday^ 
Feb,  7Ui. 

In  an  in- 
dentore  of 
Ira.^  of  a 
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reason  of 
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word*!  ( a"). 
[WiUes^M. 

S7«ttnl.87.] 


The  Duke  of  Northumberland  agaimt  Errington. 

THIS  was  an  action  of  covenant  by  the  present  Duke  of 
Northumberland^  as  heir  of  the  late  Duke,  against  G.  W. 
Ehrifigtorij  the  executor  of  G.  Errington  deceased.  The  decla- 
ration set  forth  a  lease  dated  June  Ist,  1777,  by  which  the  late 
Duke  demised  to  6r.  Errtngton  and  Jo/m  FTar^f  certain  collieries, 
and  the  use  of  certain  fire  engines  for  the  purpose  of  workim^ 
coals  and  certain  buildings,  &c.  to  hold  unto  the  said  G.  E.  and 
J.  TV.  their  executors  and  administrators  for  21  years,  underthe 
yearly  rent  of  a  pepper  corn,  and  subject  to  the  covenants  aod 
provisoes  therein  contained.  After  the  reckleni/f/m  followed  a 
string  of  covenants  on  the  part  of  the  lessees,  that  they  would 
work  the  collieries  in  a  proper  manner,  that  they  would  once  m 
every  fortnii^ht,  deliver  an  account  in  writing  of  the  quantities 
of  coals  worked,  &c.  &c.  which  covenants  were  thus  introduced 
in  the  lease}  "  And  the  said  G.  Erringion  and  J.  JVard^for 
"  themselves  jrotn//y  and  severaltj/^  and  for  their  several  and  re- 
^'  spective  heirs,  executors,  and  administrators,  did,  and  each  of 
^'  thfm  did  covenant,  promise,  and  agree,  to  and  with  the  said 
^^  t)uke  of  jV^.  his  heirs  and  assigns  in  manner  following, that i^ 
"  to  say.'*  After  these  followed  a  covenant  by  the  late  Duke,  to 
pay  to  the  lessees,  their  executors  or  administrators,  6/.  I5s,  for 
every  tun  of  coals  which  should  be  worked  by  them  fit  for  the 
London  Market ;  which  said  allowance,  they  the  said  G*  E,  and 
J,  IV.  did  and  each  of  them  did  agree  to  accept  in  full  satisfacticm 
and  discharge  of  all  expences  attending  the  working,  &c.  Then 
came  a  proviso,  '^  And  it  was  thereby  declared  by  and  between 
^^  the  said  parties,  and  the  said  Duke  did  thereby  covenant  toand 
^^  with  the  said  G.  E.  and«7.  Jf\  their  executors  and  administra- 
*^  tors,  that  it  should  and  might  be  lawful  to  and  for  thesaid  G.E- 


(a)  Vide  Johnson  v.  TVUsony  WiU.  Rep.  218. 
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"  and  J.  W.  their  executors  or  administrdtors  yearly  to  sell  and      1794. 
"  dispose  of  by  land  sale  as  many  small  or  inferior  sort  of  coals, 


Th^Dukeof 


"  not  being  fit  for  the  hoadon  Markely  &c.  as  they  could  not  ex-  ioR^^uM- 
"  ceedinaf  1000  tuns  of  coals,  they  the  said  G.  E.  and  J.  W.  their  ""^^^jj'' 
"  executors  &c.  pauins  and  accounting  to  the  late  Duke  &c.  after  Ward  Er* 
"  the  rate  of  15^.  per  tun  for  the  same  ;  the  same  to  be  paid  at  the 
^  end  of  every  ye:ir."  And  it  was  thereby  further  agreed  by  and 
between  the  said  parties,  that  an  account  should  be  stated  and  set-^ 
tied  between  tbem  once  in  every  six  months,  as  well  of  the  work- 
ing, as  of  the  vend  of  the  said  coals,  &c.  and  that  the  monies 
appearing  to  be  due,  should  be  accounted  for  and  paid  by  the  said 
G,  E.  and  J,  JFiird their  executors  or  administrators  to  (be  said 
late  Duke  his  heirs  or  assigns,  at  the  end  of  each  such  six  months, 
deducting  thereout  so  much  money  as  should  be  due  to  them  the 
said  6r.  hnd  J.  W.  their  executors,  &c.  for  the  working  &c.  at 
the  rate  before  mentioned,  &c.  The  declaration  then  assigned 
two  breaches ;  one,  that  since  the  death  of  the  late  Duke  and  the 
defendant's  testator,  divers  accounts  had  been  stated  and  settled 
between  the  present  plaintiiTand  J.  fVardof  the  working,  &c. 
and  of  the  vend  of  coals  fit  for  the  London  Market j  and  that  al- 
though divers  sums,  amounting  to  20,000/  appeared  to  be  due 
to  the  plaintiiT,  the  same  had  not  been  accounted  for  and  paid  by 
J.  Ward  or  the  defendant,  &c. :  the  other  breach  was,  that 
J.  TFarc^  had,  since  the  death  of  the  late  Duke  and  G,  Errlngton^ 
sold  and  dii^posed  of  divers  large  quantities  of  inferior  coals  not 
fit  for  the  London  Market^  and  that  neither  J,  Ward,  or  the  de- 
fendant, had  paid  or  accounted  to  the  plaintiff  for  the  sdme  after 
the  rate  of  15.?.  per  tun. 

The  defendant  pleaded  {inter  alia)  that  the  said  John  Ward 
at  the  time  of  the  making  of  the  indenture,  &c.  sealed,  and 
to  the'said  late  Duke  delivered  the  said  indenture,  &c.  To 
this  there  was  a  general  demnrrer. 

Wood  in  support  of  the  demurrer.  The  latter  covenants  on 
the  part  of  the  less  vs  Vive  joint  and  several^  as  well  as  the  former 
ones;  and  consequently  the  action  is  maintainable  against  the 
defendant  as  executor  of  one  of  the  covenanting  parties.  There 
can  be  tio  doubt  but  that  all  the  covenairts  by  the  lessees  at  the 
beginning  of  the  deed,  are  several,  because  the  lessees  covenanted 
in  express  terms,  ^'jointly  and  severally^  and  each  of  them  did 
"  covenant,"  &c ;  and  the  words,  which  arc  immediately  sub* 
joined  '*  in  manner  following,  that  is  to  say,"  extend  the  respon- 
sibility of  each  of  the  lessees  to  every  act  covenanted  to  be  done 
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1794.     by  them  throughout  the  lease,  because  they  all  relate  to  the  same 
transacUoD.     They  are  not  distinct  and  independent  covenants 


^opTnr>r-  respecting  difierent  subjects  unconnected  with  each  other,  but 
'  "ifl^afn*?  ^''  referring  to  one  and  the  same  subject  only.  It  would  beab- 
Ward  Kr-  surd  to  suppose  that  the  parties  meant  that  the  former  cove- 
nants, relating  to  the  delivering  of  the  accounts,  should  be  joint 
and  several,  and  yet  that  the  covenants,  which  gave  the  lessor  a 
remedy  against  the  lessees  on  their  not  paying  the  balaoceof 
those  accounts,  should  be  only  joint  covenants. 

Jlolroj/d contra.  It  isobviouson  considering  the  interest  which 
the  lessees  took  under  the  deed,  as  well  as  the  manner  in  which 
the  former  covenants  are  introduced  in  the  lease,  as  contradistin- 
guished from  the  words  of  the  latter  covenants,  that  it  was  the 
intention  of  the  parties  that  the  latter  should  only  be  joint  cove- 
nants. This  being  a  joint  interest  in  the  two  lessees  under  the 
demise,  the  whole  has  now  survived  to  the  other  lessee^and  there- 
fore it  would  be  hard  that  the  representative  of  the  lessee  who  i* 
dead,  and  who  derives  no  advantage  whatever  under  the  lease) 
should  be  res'ponsiblc  for  the  payments  to  be  made  to  the  lessor. 
The  former  covenants  respect  the  working  of  the  mines.;  and 
therefore,  both  the  lessees  and  their  representatives,  severally  en- 
gaged for  the  work  being  carried  on  in  a  proper  manner.  But 
the  latter  covenants,  relative  to  the  payments,  were  entered  into 
in  respect  of  the  interest  which  tlie  lessees  were  to  derive  under 
the  lease.:  and  it  was  intended  by  the  parties,  that  when  the  in- 
terest ceased,  the  responsibility  ibunded  on  that  interes^t,  should 
cease  also.  In  Enj/s  v.  Domnthorne  (a)  it  was  even  doubted  whe- 
ther, as  the  whole  interest  survived  to  one  lessee,  the  represent- 
atives of  the  other  were  answerable  on  the  covenants  which  were 
several  as  w  ell  asjoint,  in  express  terms.  Then  in  this  case  where 
(to  say  the  most  of  it)  it  is  doubtful  whether  or  not  the  parties 
intended  that  the  latter  covenants  should  be  several,  the  responsi- 
bility of  the  representatives  of  one  of  the  lessees  ought  not  to  be 
implied  after  the  whole  interest  has  survive^  to  the  other  lessee. 
It  is  clear  also,  from  the  words  in  which  the  different  covenant> 
are  conceived,  that  the  lessees  did  not  intend  to  make  themselves 
severally  liable  on  all  the  latter  covenants.  The  parties  have 
shewn  that,  w  here  they  meant  that  the  covenants  should  bescve- 
rnl,  tlkey  knew  what  words  to  insert  to  give  them  that  eflect. 
In  the  fir^st  set  of  covenants,  the  lessees  "  for  themselves  jointlj 

(a)  2  Burr.  1J90. 

"and 
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"  and  seteralli/^  &c.  covenanted/*  &c.:  a^jain  in  one  of  the  latter      17^4. 
covenants  respectinu;  the  accepting  of  6/.  \bs.  as  an  allowance  ■ 

for  every  tun  of  coals  worked  for  the  London  market,  "  they  5>,r'^uti!^ 
"  and  each  of  them  as:ree  to  accept,"  &c.     fiat  those  words  are    »«*«*:A^» 
not  used  in  the  covenants  in  question.  And  the  insertion  of  the  Ward  Kr- 
latter  words  commented  upon  shews  not  only  that  the  parties 
knew  the  distinction  between  those  words  which  created  Joints 
and  those  which  created  several,  covenants,  but  also  demon- 
strates that  the  parties  thoug^ht  that  the  last  set  of  covenants,  of 
which  this  is  one,  were  not  several,  otherwise  they  would  not 
have  added  these  words,  *^  and  each  of  them,"  to  make  this  co- 
venant in  particular  several  as  well  as  joint.     He  also  cited 
Gainsforth  v.  Griffith,  1  Sound.  60. 

AsHHURST,  J.  {a) — The  first  covenant  in  the  lease,  whereby 
"  the  said  G.  Erringlon  and  J.  Ward,  for  themselves  jointly  and 
"  severally,  and  for  their  several  and  respective  helrs,&c.  did,  and 
"  each  of  them  did, covenant,  &c.  with  the  said  Duke,  &c.  in  man- 
"  ner  following^''  that  is  to  say,  "  must,  according  to  the  c^eneral 
"  rules  of  construction,  extend  to  all  the  subsequent  covenants 
"  on  the  part  of  the  lessees  throughout  the  deed,  unless  there  be 
"  something  in  the  nature  of  the  subject  to  restrain  them  to  the 
"  former  part  of  the  lease."  Then  is  there  any  thing  in  this  case 
that  should,  from  the  nature  of  the  subject,  restrain  them,  so  as 
to  make  the  subsequent  covenants  only  joint  covenants?     It  is 
admitted,  that  the  separate  liability  of  each  of  the  lessees  extends 
to  the  covenants  that  regard  to  the  working  of  the  collieries: 
and  there  is  nothing  in  the  nature  of  the  thing  to  prevent  that 
responsibility  attaching  on  the  Intter  covenants  respecting  the 
fruits  of  that  work,  the  produce  of  the  mines.     It  was  not  ne- 
cessary to  repeat  in  every  covenant  throughout  the  deed,  that 
each  of  the  lessees  covenanted  for  himself  and  his  representa- 
tives :   the  general  words,  introductory  to  the  covenants,  are 
sufficient  to  extend  to  all  the  subsequent  covenants  on  their 
part.      It  would  not  have  answered  the  lessor's  purpose,  that 
each  of  the  lessees  should  be  bound  separately  by  the  covenants 
that  relate  to  the  working  of  the  mines,  unless  each  were  also 
ansiverable  for  the  produce  of  those  mines. 

BuLiiER,  J. — The  defendant's  argument  is  principally  founded 
on  the  circumstance  of  the  two  covenants,  on  which  the  breaches 
are  assigned,  being  subsequent  to  the  covenants  on  the  part  of 

(a)  Lord  Kmyan,  had  left  the  court  befurr  this  cue  wns  called  on. 

th« 
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r  17d4.      the  lessor,    ir  they  had  preceded  the  lessor's  covenants,  un« 

I  doubtedly  the  defenr!ant  would  have  been  liable  separately. 

I         i^oKTBUM-  But  it  is  immaterial  in  what  part  of  a  deed  any  particular  co- 
i  '4ra^^°    venant  is  inserted ;  for  in  construing  it  we  must  take  the  whole 

Ward  Er-  deed  into  consideration,  in  order  to  discover  the  roeanine  of  the 
parties.     In  this  lea^e  certain  acts  were  to  be- done  by  theles* 
!  sor,  and  others  by  the  lessees.    And  the  g^enerai  words  at  (he 

beginning  of  the  covenants  by  the  lessees,  ^'  jointly  and  seve- 
^*  rally,  &c.  in  manner  following,"  extend  to  all  their  subse- 
quent covenants. 
Grose,  J.  of  the  same  opinion. 

Judgment  for  the  plaiatiff. 


^  ,    .  The  King  against  The  Inhabitants  of  St.  Mighael*s  in 

Feb.  8th.  COVENTRY. 

A  parish       PilWO  justices  removed  the  pauper,    TV,  ColeSy  from  St. 
^aldoned     -^  MichaeF^^  in  Coventrj/jio  St.  Pelrr^s  in  Norlkampton;  the 
fi«ucd*man  Sessions,  on  appeal,  quashed  the  order  of  justfces,  and  stated 
leavmgtbc    fl|g  following  case  for  the  opinion  of  this  Court :  Id  1754,  the 
parUh  with  pauper's  father,  William  Coles^  with  his  family,  came  to  reside  in 
iy,aDdtak-  the  parish  of  St.  Mivhof'}^  In  the  city  of  Cbr<^/ry,  underaccrtifi- 
'rwdenSe  in  ^^®  *^^"^  theparish  of  St.  Sepulchre^  in  Northampton^  and  resided 
anoUier  pa-  there  till  1757.     He  then  quitted  the  parish  of  St.  Mtdad, 
h«i4ain  re-  and  went  with  his  family  into  the  said  parish  ofSt.  Sepylckre,nni 
formerafier  took  a  house,where  he  resided  for  two  years  and  upwards,durin^ 
of  two""*'    which  time  the  pauper  was  boin.  Then  TF.  Coirs,  the  fatber,with 
years.         bis  family,  returned  again  to  St.  MichaeVs,  and  stayed  there  till 
the  latter  end  of  the  year  1767 ;  and  then  went  back  with  his 
family  to  St  Sepulchre^  took  lodgings  in  that  parish,  and  polled 
.  at  the  general  election  for  Northampton,  He  afterwards  removed 
to  another  house  in  the  same  parish  where  he  continued  till  1770. 
The  pauper's  father  and  his  family  then  returned  to  St.  Michaet^, 
and  stayed  there  till  1776.  During  the  last  residence  in  St  Mir 
chaer»,  the  pauper  was  bound  an  apprentice  to  his  father.  Soon 
after  1776,  the  pauper's  father  took  the  pauper  with  him,  aod 
went  back  to  Northampton^  and  was  followed  in  a  few  weeks  b; 
his  wife,  who  sent  his  goods  after  him  to  the  parish  otAU  SstJi^ 
in  Northampton^  where  they  lived  six  months,  and  worked  as  a 
weaver,  and  the  pauper  resided  with  them.  The  pauper's  fitther 
then  removed  with-  bis  fiimily'into  the  parish  of  St  Peters  in 

Northamptw, 
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Northampton^  and  the  pauper  resided  in  that  pari8h  mor^than      1794. 
forty  days.     The  pauper's  father  with  his  family  left  Northampton  ■ 

in  1777,  and  sold  his  looms  there,  and  went  back  to  St.  MichacVs^  ^^^ 
and  the  pauper  afterwards  renided  with  his  father  under  the  in-  ^,^\"^' 
dentures  of  apprenticeship  upwards  of  one  year  in  St.  MichaeV^*  »t.  Mi- 
The  Court  (of  Sessions)  were  unanimously  of  opinion  that  the 
settlement  of  the  pauper  is  in  the  parish  of  St.  Michael. 

IVtllis  and  Morris^  in  support  of  the  order  of  Sessions,  after 
mentioning  the  case  of  R,  v.  Nezoington  (a),  as  decisive  of  the 
present,  were  stopped  by  the  Court. 

Bearcrofi,  Romil/y,  and  Reader^  contrd^  contended,  that  the 
father  of  the  pauper  had  done  no  act  indicating  his  intention  of 
abandoning  the  certificate.  The  mere  circumstance  of  going  away 
from  the  certificated  parish  is  not  of  itself  suiEcient  to  put  an  end. 
to  the  certificate.    In  /?.  v.  Taunton  (&),  a  p?riod  of  fifty-four 
years  elapsed  between  the  time  of  the  certificated  person  leaving 
the  parish  (o  which  the  certificate  was  granted,  and  that  of  his 
returning  to  it,  and  in  R.  v.  Frampton  (r),  a  period  of  seventeen 
years;  which  was  considered  in  each  of  those  cases  as  a  desertion 
of  the  certificate.    But  in  this  case  the  pauper's  fatheronly  left  it 
the  first  time  for  two  years,  the  second  for  three  jears,  and  the 
last  time  for  only  one  year.    And  in  R.  v.  Keel(d)^  it  was  held 
that  a  certificate  was  not  discharged  by  an  absence  for  seven 
years.    This  is  distinguishable  from  the  case  otR.  v.  Nevoingion ; 
because  here  the  certificated  person  returned  to  the  parish  to 
which  the  certificate  was  given.    And  according  to  the  principle 
on  which  that  case  was  decided,  this  certificate  was  not  aban* 
doned.  The  principle  there  established  is,  that  a  certificate  is  not 
deserted,  unless  all  parties  have  ceased  to  act  under  it.  Now  here 
all  the  parties  interested  in  it,  so  far  from  considering  it  as  aban- 
doned, continued  to  act  upon  the  faith  of  it.     The  certificated 
man  himself  returned  to  the  certificated  parish  at  three  different 
times,  and  at  each  of  those  times  the  parish  received  lym  under 
the  certificate.    The  very  circumstance  of  his  leaving  the  certi- 
ficated parish  on  more  than  one  occasion,  insteadof  proving  that 
he  meant  to  desert  the  certificate,  rather  shews  that  he  alwajrs 
considered  it  in  force ;  since  he  always  returned  to  that  parish  as 
the  place  of  his  residence.    Then  there  is  nothing  in  the  case, 
frona  which  it  can  be  presumed  that  the  certificated  man  intended 
to  abandon  the  certificatei  except  the  simple  fact  of  his  leaving 

(a)  jiMt,  1  Off.  SM.  (»)  Bint.  S.  C.  402.  (c)  Dwgl,  417.  hi  Cald.  97.  (tf)  CM,  144. 

the 
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1794.     the  parish  of  3t.  Mirharl^  to  which  the  certificate  wasgraiitffJ; 
'  but  that  presumption  is  rebutted  by  the  other  circumstance  dis- 

ngmnst      ciofsed  ill  the  cufie,  that  he  returned  to  it  as^ain  and  again. 
WmntfoV        ^^^  Ken  vov,  Ch.  J.— The  cotichidinar  part  of  the  rav* 

»T.  Mr-     «  that  the  Court  of  Sessions  were  unaninoously  of  opinion  that 
"  the  settlement  of  the  pauper  is  in  the  parish  of  St.  Michat}^\^ 
worth  observation ;  because,  I  think,  this  inference  is  to  be 
drawn  from  it,  that  the  justices  found  the  law  upon  this  subject 
so  perf  ctly  settled  in  the  case  of  /?.  v.  Nerringlon^  that  tbey 
thous^ht  it  ouo^ht  not  to  be  disturbed  ;  and  1  perfectly  agree  with 
them.     In  the  cases  that  first  arose  upon  the  question  of  vacatinjj 
certificates,  the  Court  did  not  lay  down  any  clear  principles  appli- 
cable to  all  cases  :  at  first  it  was  supposed,  that  the  party  mu^t 
be  removed  from   the  certificated    parish  in    order   to  put 
an  end  to  the  certificate  ;  but  it  was  at  length  settled  in  R,  v. 
Nfwingtonj  that  a  voluntary  removal  from  the  certificated  parish, 
not  indeed  for  a  temporary  purpose  only,  but  where,  (as  Lord 
Mamjield  said,)  "  the  residence  there  is  permanently  at  an  end/' 
will  put  an  end  to  the  certificate.     A  mere  temporary  removal 
I  understand  to  be,  where  the  person  goes  from  theccrti6cated 
parish  to  make  a  visit  elsewhere,  or  on  occasional  business,  leav- 
ing his  family  behind  him  in  that  parish,  as  bein^  the  place  of  his 
domicile.     But  in  this  case  the  pauperis  father  went,  taking 
all  his  family  with  hirti,  to  the  certificating  parish,  where  betook 
a  house  and  resided  for  two  years ;  he  afterwards  went  back  to 
the  certificated  parish,  and  again  returned  to  the  parish  by 
which  the  certificate  was  granted,  where  he  continued  Ihree 
years  more,  making  the  last  parish  the  place  of  his  permanent 
residence.     On  the  ground,  therefore,  that  he  left  the  parish  of 
St.  Michaers^  not  for  a  temporary  purpose  only,  but  with  a  vieir 
of  making  the  certificating  parish  the  place  of  his  permanent 
residence,  and  not  being  able  to  distingfuish  this  case  firom  tbat 
of  /? .  v.  Newiftgton^  which  I  wish  to  adopt  to  its  fullest  extent, 
I  am  of  opinion,  that  this  rule  for  quashing  the  order  of  Sessions 
ought  to  be  discharged.     In  this  case,  indeed,  there  is  another 
ground  on  which  the  original  order  is  bad;  for  the  pauper 
gained  a  settlement  in  a  third  parish,  that  of  All  Saints^  in  Norik- 
amptonj  by  serving  there  more  than  forty  days  under  the  in- 
dentures of  apprenticeship.     However,  I  do  not  proceed  merely 
on  this  particular  ground,  but  on  the  broad  general  groond 
established  in  the  Ntwington  case,  namely,  that  the  certificate 
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granted  to  the  pauper's  father,  was  discharged  by  his  leaving 
the  parish  to  which  the  certificate  was  given. 

AsHHuiisT,  J. — The  case  of /f.  v.  Nezeington  seems  decisive 
of  the  present.  The  principle  there  laid  down  was,  that  when 
the  party  leaves  the  certificated  parif^h,  without  any  intention  at 
the  time  of  returning  to  it,  the  certificate  is  at  an  end.  Now 
here  when  the  pauper's  father  first  left  the  parish  to  which  the 
certificate  was  granted,  he  went  into  the  parish  which  had 
granted  the  certificote,  where  he  resided  with  his  family  for  two 
years.  He  was  then  domiciled  in  that  parish.  And  when  he 
went  a  second  time  to  St.  Mickaers^  that  parish  should  have 
required  a  fresh  certificate. 

BvijhERjJ.  and  Grose,  J.  of  the  same  opinion. 

Order  of  Sessions  confirroedi 


T  f  h  iifo 

against 
The  Inba- 
hitaiit«  of 
St.  Mi- 
chael*!; 


Jonas  against  Greening. 

ON  th<5  trial  of  this  cause,  which  was  a  special  action  on  the 
case  for  not  delivering  a  certain  quantitjr  of  lentous  accord- 
ing to  an  agreement,  the  plaintiff  recovered  a  verdict  for  18^.  3d. 
In  this  term  a  motion  was  made  by 

Erskine  on  the  part  of  the  defendant,  to  enter  a  suggestion  on 
the  roll  that  the  cause  of  action  arose  m  ithin  the  city  o( London, 
and  that  the  defendant  was  liable  to  be  summoned  to  the  Court 
of  Requests  in  London  (a).  The  defendant's  afBdavit  set  forth 
that  he  resided  and  kept  a  house  in  Crooked  lAtne  in  the  city  of 
London\  that  the  plaintiff  sought  his  livelihood  by  the  purchase 
and  sale  of  oranges,  lemons  and  nuts,  in  liotolph  Lane,  East 
Cheap,  and  Thames  Street,  all  within  the  city  of  London  ;  and 
that  ho  let  to  hire  a  quantity  of  wheelbarrows  for  the- purpose 
of  selling  and  disposing  of  such  orange^,  lemons  and  nuts,  in 
and  near  the  streets  and  avenues  leading  to  the  Hoj/al  Exchange 
in  the  city  of  London. 

Mingnj/  in  shewing  cause  now  made  two  objections  to  the 
rule;  1st,  That  this  case  was  not  within  the  act ;  the  plaintiff's 
demand  not  being  a  certain  liquidated  sum,  but  necessarily  un- 
certain, because*  it  arose  outt>f  the  breach  of  an  agreement ;  and 
that  the  act  only  applied  to  cases  <vhere  the  demand  was  certain. 


Feb.  lOih. 

The  i^tat.  U 
G  t.  c.  10. 
whirhcna« 
bles  crrtaia 
pj-r-iinsi  to 
«ucrnrcl<*hU 
under  40.f. 
in  the  (.'oitrt 
of  Keqiiosts 
in  London, 
(if>rs  not  ex- 
tend to  rasef 
where  the 
plaintiff'  re- 
covers less 
than  40t.  in 
u^pecial  ac- 
tion on  ihi^ 
ci!^  for  tl>c 
k  reach  of 
an  a^rct*»  .  , 
uicot. 


Vol..  V. 


ifl)  On  tke  14  Qto.  %.  e.  10. 


ill* 
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1794.     the  words  being  ^^  anj  plaintiff  who  shaU  have  any  dthi  owing 
<^  to  him,  not  exceeding  40f."    2dly,  That  the  plaintiff  was  not 


agaUii      ftn  inhabitant  within  the  city  of  London ;  and  in  support  of  this 
Gmuiriiio.  answer,  he  produced  an  affidavit  from  the  plaintiff,  stating  that 
his  place  of  residence  was  at  WMtcchapely  and  that  he  did  not 
inhabit  within  the  city  of  London. 

Lord  Ken  YON,  Ch.  J. — The  first  is  a  decisive  answer  to  this 
application.  This  is  an  action  on  the  case  for  the  non«deli?erY 
of  goods  according  to  a  contract,  and  not  an  action  to  recover 
the  value  of  the  goods.  And  the  statute  does  not  apply  to  such 
cases  as  the  present,  but  only  to  cases  where  a  certain  sum  is 
^^Gio^S*  due.  I  think  also  that  the  other  point  is  against  the  defendant, 
c  104.]  '  namely,  That  the  plaintiff  is  not  an  inhabitant  within  the  city 
of  London  (a).  Though  the  clause  is  somewhat  inaccurately 
penned,  yet  I  think  that,  according  to  the  fair  construction  of 
the  section,  the  qualification  of  ^^  inhabitancy"  rides  over  even* 
part  of  it.  It  is  not  necessary  however  to  give  any  judicial 
opinion  upon  this  point,  as  the  other  alone  is  decisive  against 
this  application. 

Per  Curiam^  Rule  discharged  (i). 

(a)  VidB  WM ▼.  BromypotL  W.  (ft)  VUt  fTooU^ ▼.  OwlnMa,  Dmi^^^ 


^Mimdatf,    Ingliss  and  others,  Assignees  of  Campbell  a  Bankrupt^ 
^**-  ^^'  against  Gbant. 

A  person  fTPIHIS  was  an  action  for  money  had  and  received  to  the  use 
j^  Md"  -L  of  the  plaintiffs  as  assignees,  and  on  an  account  stated  with 
thcre^and  ^^^^  ^  ^"^^i  ^"  which  at  the  sittings  after  last  Easter  term  at 
if  thiulSu  J^^^^^^^^i  a  case  was  reserved  for  the  opinii^n  of  the  Court,  in 
insdrnwing  substauce  as  followS :  The  plaintiffs  are  assignees  under  a  coD' 
£fi^^"or  mission  of  bankrupt  issued  against  D.  Campbell^  who  long  before 
ShcVwfu^  the  I4th  September  1782,  and  fi-om  thence  to  his  coming  to  Eng- 
ST^^whuS  ^^^^  ^**  resident  at  Calcutta  in  the  East  Indies ;  at  which  place 

he  rot  a  pro^  by  tbe  ezchan^,  and  in  the  coune  of  that  sort  of  dealing  contraction  debts  in  tK* 
huSLy  is  a  trader  witbia  the  meaning  of  the  faankntpt  laws,  and  a  commission  of  bankrupt  bbJ 
istoe  apon  an  act  of  bankniplcy  committed  hj  him  in  England  after  he  had  quitted  /iidif.  Hat  tf 
aasicnment  of  aH  his  effects  in  trott  for  creditors,  in  certain  proportions,  executed  by  Wm  whuc 
resident  in  /adia,  is  not  an  act  of  bankruptcy  within  the  meaning  of  the  bankrupt  laws.   Neither 


under  a  clause  in  such  deed  which  empowered  hnn  to  Tacate  the  inatmmciit.  if  any  cieditor  tt* 
certain  anottatreAoed  to  subscribe  it.    [4Auf.l3.    1  C^nip.  89.1 
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lie  and  one  Thomas  Anderson  were,  before  and  after  the  said      1794. 
14th  September^  and  until  Anderson's  death,  co-partners  in  trade, 
as  brokers,  merchants,  and  insurance  brokers  there.     The  de-      agaimt 
fendant  is  a  trustee  under  certain  deeds  dated  respectively  at  Cal-     ^^^' 
cuita  on  the  said  14th  September  178S,  and  1st  January  1783, 
and  executed  respectively  by  the  defendant  and  some  of  the  sole 
creditors  of  2>.  Campbell  the  bankrupt,  and  some  of  the  joint  ere* 
iiiOTS^  Campbell  and  Anderson  in  India^  and  by  Campbell  himself, 
after  Anderson^  death,  at  Cakutia^  and  by  some  of  the  creditors 
in  England \  but  not  by  many  of  the  creditors  who  are  mostly 
resident  in  England.    By  the  deed  of  the  14th  September  1783 
certain  joint  creditors  of  Campbell  and  Anderson,  and  certain 
sole  creditors  of  Campbell,  covenanted  with  the  latter,  that  if  he 
would  within  four  months  assign  to  defendant  and  others  (with 
liberty  for  the  joint  and  several  creditors  to  be  joint  trustees' 
with  defendant  and  others)  all  the  right  he  had  to  certain  bills 
of  exchange  drawn  by  Monsieur  Chevalier  and  others,  in  trust 
to  pay  the  debts  of  such  as  became  creditors  in  consequence  of 
the  remittances  to  be  obtained  in  Europe  by  such  bills,  and  after* 
wards  to  satisfy  those  who  became  creditors  by  other  means,  and 
also  all  his  other  real  and  personal  debts  and  effects  whatsoever, 
in  the  first  place  to  pajf  the  creditors  by  other  means  than  by  the 
said  remittances,  and  afterwards  to  pay  those  who  became  cre- 
ditors in  consequence  of  the  remjlttances,  and  afterwards  to  pay 
all  the  creditors  the  residue  of  the  whole,  they,  the  creditors, 
would  execute  a  general  release  to  him. 

In  the  other  deed  of  the  1st  January  1783  there  was  a  recital, 
among  other  things,  that  from  the  year  1774  to  1777  Campbell 
and  Anderson  deceased,  at  several  times,  borrowed  on  their  joint 
account,  of  several  persons  residing  in  Bengal,  sums  of  money 
to  a  large  amount,  for  the  purpose  of  repaying  part  in  Engfdndy 
at  a  certain  rate  of  Exchange,  and  executed  bonds  for  the  pay- 
ment of  such  parts  of  the  sums  of  money  at  the  times  mentioned 
in  the  said  bonds;  and  for  the  payment  of  the  remainder  of  the 
said  money  in  England  at  the  same  rate  of  exchange  before 
mentioned,  drew  bills  on  Messrs.  Maj/ne  and  Co.  bankers  in 
London  (a) ;  and  that  to  enable  the  said  bankers  to  pay  the  said 
bills,  Campbell  and  Anderson  indorsed  and  transmitted  to  them 
a  set  o(  French  bills  drawn  by  Chevalier  and  others,  payable  to 
the  order  of  Campbell  and  Anderson  in  London ;  and  by  this 
deed,  after  stating  that  the  French  bills  were  dishonoured,  and 
(a)  Vide  the  caae  of  JUxandcr  ▼.  Vrntghtm,  and  othn  ewes  collected  in  Co,  Bcnk.  L-  59» 

2  M  2  that 
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1794.  that  (lie  English  bonds  and  bills  were  only  in  part  paid;  and 
■  '  af\cr  stating  the  different  sets  of  creditors,  and  the  raaaaer  in 
'^ffii'*"  which  their  respective  debts  were  to  be  discharged,  CampMl 
Grant.  a9Ri|D;ned  all  his  estate  and  eflPects  to  the  defendants,  in  trust  for 
all  his  creditors  as  well  in  England  as  in  India.  In  this  deed 
Ivere  contained  the  following  provisoes  :  "  Provided  also,  that 
^<  i f  the  crr'di tors  in  England  should  be  minded  to  alter  the  trusts, 
^^  it  should  be  lawful  for  a  majority  of  them  by  any  deed  to  make 
^^  void  any  of  the  trusts,  so  that  such  alteration  did  not  tend  to 
'*  injure  the  claims  of  any  of  the  creditors/'  "  Provided  al«>, 
^  that  if  any  creditor  whose  debt  exceeded  the  sum  of  1000/. 
^^  should  refuse  to  execute  the  said  deed,  and  upon  request 
^^  should  not  execute  the  same  before  the  I  at  January  1785, 
^'  it  should  be  lawful  for  the  said  Campbclty  or  tlie  defendants, or 
^^  either  of  them,  to  revoke  and  make  void  the  aaid  indentures, 
*^  and  the  trusts  therein  contained/' 

During  the  residence  of  Campbell ^i  Calcutta^  and  loof  before, 
and  at  the  time  of  the  execution  of  the  above  deeds,  be  was  an 
insurer  with  others  of  shipd  from  and  to  diSerent  portaof /mfaato 
France ;  and  was  until  the  time,  or  near  to  the  time,  of  bis  cobh 
ing  to  England^  as  herein-after  mentioned,  a  trader  in  opium  and 
woollen  cloths,  the  produce  and  manufacture  of  India^  many  of 
wbicji  things  were  sent  to  France.  He  also  by  the  remittance  of 
bills  of  exchange,  in  return  for  which  be  received  goods  fron 
Europe^  which  he  carried  on  to  a  great  extent,  gained  consider^ 
able  sums  of  money  by  the  difference  of  exchange  between  India 
!kn(\France^vindInd^a;\nd  England;  and  he  also  contracted  several 
debts  payable  in  England,  In  the  latter  part  of  the  year  1783, 
or  l>eginning  of  the  year  1781,  Campbell^  finding  himsel f  in  des* 
perate  circumstances,  came  to  England^  where  he  carried  on  oo 
sort  of  trade,  except  as  liorein-before  mentioned.  On  the  3d 
ofjffh/  1 781,  atler  Campbeir^  arrival  in  Englatidj  a  commission  of 
bankrupt  isj^ued  aij;ainj«t  liim  on  the  petition  of  one  John  Sabatier. 
a  bond  creditor,  then  residing  in  England^  under  which,  on  the 
5th  of  said  Julj/  lie  was  found  a  bankrupt.  The  petitioning 
creditor's  debt  was  on  a  joint  and  several  l)ondof  Campbelt^vfA 
A/}fIirson"^^  niudeand  dated  at  Calcutta  on  the5th  December  1775, 
in  the  pt^iuilty  of  1930/.  nhich,r«*ci ting  that  Campbell BndAnieT' 
son  had  taken  up  of  Sabaiier  9000  of  current  rupees,  valoe975i 
to  run  at  interest  at  3  per  cent,  and  payable  in  X/OiMfononor^ 
fore  1st  January  1778,  was  conditioned  for  such  payment;  and 
the  act  of  bankruptcy  on  which  tlie  commi^siouers  proceeded  %^ 

a  denial 
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a  denial  to  Sabaiier  on  the  18th  June  1784  in  London  at  a  house      1794. 

where  Campbell  then  lodj;;od. 

The  cane  then  stated  that  (Certain  sums  of  money  o{Camphtir?>  \lVimt 
Mtate  and  effects  had  been  received  by  the  defendants  under  ^'^^•»'' 
the  trust  deeds  in  India  and  in  England^and  that  Camphe/l^ns 
stWl  indebted  to  them  in  certain  considerable  sums.  8ome  of 
the  mCMiey  received  by  the  defendant  was  before  and  some  after 
CampbelVs  bankruptcy.  The  question  submitted  to  the  Court 
was,  Whether  the  plaintiffs  were  entitled  to  recover  the  whole 
<^  any  part  of  the  sums  which  were  proved  to  have  come  to  the 
bands  of  the  defendant  under  the  trust  deeds. 

When  this  case  was  first  mentioned  to  the  Court,  severo) 
questions  were  stated,  as  hein^  likely  to  ariseoutof  it.  1st,  Whe- 
ther there  was  a  sufficient  trading  in  this  case  within  the  meaning; 
of  the  bankrupt  laws,  whereon  to  found  a  commission  pf  bank- 
rupt«  and  support  the  rij^ht  of  the  plaintiffs  to  sue  ?  On  which 
the  Court  said,  there  could  be  no  doubt :  and  the  point  was  con- 
ceded by  the  defendant's  counsel.  2dly,  Whether  tlie  deeds  of 
the  14th  September  and  1st  January  did  not  of  themselves 
amount  to  acts  of  bankruptcy,  being  assi«rnments  of  all  the 
bankrupt's  effects  to  certain  creditors,  for  the  purpose  of  a  pe- 
culiar distribution,  by  which  certain  creditors  were  favoured 
more  than  others  ?  Upon  this  point  also  the  Court  said  that  no 
ar<;umeDt  could  be  maintained,  inasmuch  as  the  deed  havin<|^ 
been  executed  in  India  could  not  be  considered  as  an  act  of 
bankruptcy  in  England:  and  this  was  assented  to  by  the  coun- 
sel for  the  plaintiffs. 

TViglet/  for  the  plaintiffs  confined  himself  on  this  day  to  the 
remaining  points ;  and  argued,  Sdly,  That  the  deeds,  though 
not  amounting  to  an  act  of  bankruptcy,  were  fraudulent  and 
void  as  against  creditors ;  and  that  the  money  received  by  the 
defendant  under  them  might  be  recovered  by  the  assignees,  and 
applied  to  the  general  mass  of  creditors  under  the  commission. 
That  the  bankrupt  clearly  intended  to  prefer  one  set  of  creditors 
to  another,  and  to'distribute  his  effects  unequally  among  them : 
that  the  last  cjced  was  executed  just  before  he  came  to  England; 
and  that  it  seemed  as  if  he  had  come  od  purpose  to  clear  himself 
by  a  commission  of  bankrupt.  4thly,  That  as  by  the  very  terms 
of  the  trust  deed  of  the  1st  January  1783  it  was  in  the  power  of 
Campbell  to  revoke  that,  and  the  deed-poll  of  the  14th  September 
178%  in  case  of  the  non-execution  thereof  by  any  creditor 

whoso 
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1794.    '  whose  debt  exceeded  1000/.  the  awgnment  of  the  comiDissioD^n 
here  was  equivalent  to  an  assignment  by  the  bankrupt  himaelf ; 


mg^t  which  being  an  act  incooiistent  with  the  trust  deeds,  was  in 
Grakt.  point  of  law  a  revocation  of  them  ;  and  by  virtue  of  which  as- 
signment all  the  personal  property  of  the  bankrupt,  thooc;h 
situate  abroad,  passed  to  the  assignees.  And  he  cited  Sill  and 
others,  assignees  of  Skirrow  v.  Warwick {a)y  and  Hunters. 
Potts  (6),  and  the  cases  there  cited. 

Lord  Kenyon,  Ch.  Ji — ^This  case  is  too  clear  for  further  dis- 
cussion. The  facts  are,  that  Campbeil^  before  any  act  of  bank- 
ruptcy in  EnglandyBnd  during  his  residence  in  India,  conveyed 
all  his  property  in  trust  for  all  his  creditors  according  to  the 
several  proportions  agreed  upon  by  all  parties  there.  The  trans- 
action was  perfectly  foir  at  the  time,  and  without  any  fraud- 
ulent intention ;  and  Campbell  acted  honestly  in  executing  the 
deeds.  It  is  therefore  too  much  to  contend  that  a  commission 
of  bankrupt,  which  issued  subsequently  upon  an  act  of  bank- 
ruptcy committed  after  he  came  to  England,  can  have  a  retro- 
spect to  or  overhaul  an  act  done  iairly  and  honestly  at  the  time 
by  Campbell,  who  was  not  then  in  a  situation  in  which  the  bank- 
rupt laws  of  this  country  could  have  any  operation  either  upoa 
him  or  upon  his  property. 

Per  Curiam,  Postea  to  the  defendant 

S.  Heywood  was  to  have  argued  for  the  defendant. 

(a)  1  if.  ^Iflc.  Rep.  665.  (ft)  AnH^  4  mL  182. 


^Miby,  Meyset  ogaim^  Carkell. 

ivoceed-       j^  USSELL  shewed  ckuse  against  a  rule  for  staying  pro- 


R 


^edon  Xl/  ceedings  on  the  .bail  bond,  on  payment  of  costs.  The 
iMRdTon  I^il  ^^^®  P^^  i^  ^®  ^d  N(yDember  last;  exception  was  made 
^^^^  ^^  on  the  SSd ;  and  the  bail  were  not  justified.  The  plaintiff  took 
thonf  h  the  an  assignment  of  the  bail  bond  on  the  7th  January,  and  on  tbe 
der  the  SIst  of  the  same  month,  the  bail  not  having  justified,  sarreo* 
wHholST^  dered  the  principal.  Under  these  circumstances  he  contended 
toriDf  Jo-  ^^i  iii^  plaintiff  had  a  right  to  proceed  upon  the  bail  bond;  ibr 
[8i^J2.S5.]  though  the  bail  may  surrender  their  principal  without  haviif 
jqstified,  yet  it  was  decided  in  Harrison  v.  Daxis  (a)  tbat  oo- 

0i)6iliiiT.S68S. 

thijf 
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thing  could  be  a  performance  of  the  condition  of  the  bail  bond     1794. 
but  putting  in  bail ;   and  it  is  settled  that  bail,  not  justified  in  — — — 
time,  are  considered  as  no  bail.     In  the  above  case  Uie  rule  for'    J^J^ 
staying  the  proceedings  on  the  bail  bond,  on  account  of  the  sur-   Carhkix. 
render  of  the  principal,  was  discharged  with  costs.    But 

The  Court  said,  that  the  practice  now  settled  was  in  favour  of  • 
the  present  application  on  payment  of  costs  :  for  that  the  plaintiff 
had  the  body  of  the  defendant,  which  was  all  that  he  could  have 
had,  if  the  bail  had  justified  before  they  surrendered  the  (Mrin- 
cipal,  and  therefore  there  was  no  injury  done  to  the  pkuntiff. 

Baldwin^  in  support  of  the  rule. 

Rule  absolute  on  payment  of  costs. 


Wbbb  against  Brown.  ^S^^^ 

Fwm  llth* 

THE  plaintiff  obtained  a  verdict  for  34^.  in  this  cause  for  A  c^^'cq 
goods  sold  and  delivered^  which  was  tried  at  the  last  West"  ^i^Sm^ 
minster  sittings.    A  motion  was  made  in  this  term  for  leave  SciSn,**"* 
to  enter  a  suggestion  on  the  roll,  that  at  the  time  of  commencing  ^J^'f  ^^ 
this  suit  the  plaintiff  and  defendant  were  citizens  and  freemen  of  40s.for 
London^  and  that  the  defendant  resided  within  the  jurisdiction  arafnttaii- 
of  the  Court  of  Requests^  and  amesnable  thereto ;  and  that  the  ^^|S^d^ 
transaction  which  was  the  subject  matter  of  the  action  arose  f^M?^  . 
within  the  same  jurisdiction:  but  it  also  appeared  from  the  dent,  is  not 
affidavits  that  the  plaintiff  did  not  reside  within  the  same.  .  me  in  the 

The  14  Geo.  2.   c.  10.   [aaer  reciting  a  prior  stat.  of  the  ^'{^T 
3  Jac.  1 .  c.  15.  for  the  recovery  ofdebts  within  theCity  of  London  ^^^J^ 
under  40^.,  by  the  fourth  section  of  which  it  is  provided  that  if  c  lo.  That 
the  debt  to  be  recovered  in  any  action  in  the  courts  atfFestminster  ^iMU>ci£ 
between  such  parties  to  whom  the  act  extends,  does  not  amount  putntiffh^ 
to  405.  and  it  shall  appear  to  the  Court  wherein  such  action  ^^^,^^* 
was  brought  that  at  the  tiine  of  commencing  the  same  the  within  the 
defendant  was  inhabiting  and  resiant  in  the  city  of  hondon  oTuiat  ^^ 
or  the  liberties  thereof,  no  costs  shall  be  allowed*  to  the  plain-  n^^^. 
tiff,  but  the  Court  shall  award  him  to  pay  so  much  ordinary  ^0   ^       , 
costs  to  the  defendant,  as  it  hath  truly  cost  him  in  the  defence  -^/  ^^V^i 
of  the  said  suit]   enacts,  ^<  that  it  may  be  lawful  to  and  for 
"  every  citizen  and  fireeman  of  the  city  of  London^  and  every 
^^  other  person  and  persons  tnAoittfitg,  or  that  shall  hereafter  in- 
^  habit,  within  the  said  city  or  thr  liberties  thereof,  and  all  | 

(iand  i 
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]7d4«  ^^  and  every  person  or  pergons  who  do  or  sball  rent  or  keep  any 
— —  "  Rhop,  shed,  stall,  or  stand,  or  seek  a  livelihood  in  the  said 
a^aiH^  ^^  citj  or  liberties  thereof^  which  noir  have  or  hereafter  stall 
Baowv.  it  ijave  any  debt  or  debts  owing  unto  him,  her,  or  thtm,  not 
<^  exceeding  40««y  by  any  person  or  persons  whatsoever,  in- 
*^  habiting,  or  seeking  a  livelihood,  within  the  said  city  or 
^  liberties  thereof,  during  their  respective  inhabiting  within  the 
^'  said  city  or  liberties  thereof,  or  seeking  a  livelihood  as  afore- 
*^  said,  to  cause  such  debtor  or  debtors  to  be  warned  or  sumncDed 
^^  by  any  df  the  beadles  or  officers  of  the  said  Court  ofXeque$ti 
^^  for  the  time  being,  by  writing  left  at  the  dwelling-hoose,  lodg- 
^*  ings,  shop,  died,  stall,  or  stand,  or  any  other  place  of  seeking 
"  a  livelihood  of  such  debtor  or  debtors,  or  by  any  other  reason- 
*'  able  warning  &c.  to  appear  before  the  commissioners  of  the 
<^  said  Court  ofRequesis,  holden  in  the  GuildhaU^^  &c,  who  are 
thereby  ordered  to  make  such  order  between  the  parties  as  they 
shall  find  to  stand  with  equity  and  good  conscience. 

Barrow  shewed  cause  against  the  rule,  contending  that  the 
word  inhabitwg  in  the  statute  of  Geo.  2.  applied  as  well  to  the 
description  of  citizen  and  freemen  as  to  all  other  persons  to  whom 
the  act  w^s  applicable.  And  that  the  nature  of  the  thingshewed 
the  necessity  of  such  a  construction ;  for  that  unless  both  parties 
were  alike  amesnable  to  the  process  of  the  Court  of  Requests  is- 
justice  might  be  done,  as  process  could  not  be  executed  out  of 
the  jurisdiction.  Be  referred  to  Priv.  Lond.  428.  for  some  ac- 
count of  this  Court ;  and  was  stopped  by  the  Court,  who  de- 
sired to  hear  the  other  side. 

Erskine  and  3farrt/aty  in  support  of  the  rule,  distinguished 
this  case  from  that  of  Jonas  v.  Greening  (a),  which  was  deter- 
mined on  this  ground,  that  being  an  action  on  the  case  for 
damages,  and  not  fer  goods  sold  like  the  present,  it  did  not  iail 
within  the  provisions  or  meaning  of  the  acts  of  Jac.  1.  or  Gh* !?. 
Besides,  that  was  not  a  case  where  both  parties  were  citir^ensand 
fi*eemen  as  in  the  present,  which  constitutes  a  material  distinction; 
for  previous  to  any  act  of  parliament,  the  Court  of  Requests  to(t 
cognizance  of  all  causes  beftween  the  citizens  and  freemen  of 
the  city  ;  and  although  it  might  be  necessary  when  the  jurisdic- 
tion of  the  Court  was  enlarged  by  statute,  and  extended  to  ail 
persons  seeking  their  livelihood  in  the  city,  to  annex  the  con- 
dition of  mutual  residence  for  the  reason  which  has  been  assigned, 

vet 
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yet  that  would  not  do  away  tbe  original  jurisdiction  oyer  the      1794. 
members  of  their  own  body,  whose  attendance  might  be  en* 


forced  by  other  means.  And  tlie  very  wording  of  the  act  shews  agl^u 
that  such  was  tbe  intent  of  the  Legislature;  for  they  enacted  **mwn. 
that  every  citizen  and  (reemzUy  and  every  other  person  inhalHting^ 
&c. ;  which  shews  that  they  intended  two  distinct  descriptions 
of  persons,  otherwise  it  was  totally  unnecessary  to  specify  citi- 
zens and  freemen ;  but  it  would  have  been  sufficient  to  have 
said  every  person  inhabiting^  &c. 

Per  Curiam, — It  is  plain  froMa  the  words  and  general  scope  of 
the  act  of  Geo.  2.  that  it  was  only  intended  to  extend  to  persons 
residing  within  the  jurisdiction  of  the  Court  of  Requesta^  and  that 
the  word  inhabiting  must  be  taken  to  apply  as  well  to  citiaens  and 
freemen  as  to  every  other  person  there  described.  If  this 
were  otherwise  there  might  be  a  failure  of  justice  io  many  cases ; 
and  that  Court  could  not  have  enforced  payment  of  costs  in 
the  present  case,  if  they  had  adjudged  the  plaintiflTs  demand 
to  be  unfounded. 

Rule  discharged. 


Bo  W  M A  N  against  Nl C  H O L .  JVednt^dtm^ 

®  Ftb.  I'Ah. 

THIS  was  an  action  by  the  indorsee  of  a  bill  of  exchange  AHiiiit 
against  the  acceptor.     It  appeared  at  the  trial  at  the  last  pJSpcr**"* 
sittings  that  the  bill,  which  was  drawn  on  a  proper  stamp,  m  as  "iTst^^m^ 
originally  dated  on  the  2d  September  1793,  payable  twenty-one  h(i^^^^^ 
days  after  date,  and  while  it  continued  in  the  hands  of  the  drawer  date;  Uis 
it  was  altered  with  the  consent  of  the  acceptor  to  be  made  altered  and 


payable  fifty-one  days  after  date,  and  with  the  like  consent  was  ^i^Vrdaj-. 
again  restored  to  twenty-one  days  after  date,  and  the  date  of  it  ""^j^' "^^i,;!, 
brought  forward  from  the  2d  to  the  I4th  September.  This  last  'stpu^r\ii 
alteration  was  made  on  the  SOth  September^  the  bill  being  then  S'^21^*''" 
over  due  according  to  the  original  tenor  of  it :  after  all  these  d2?,lSY 
alterations  it  was  negotiated,  and  came  into  the  hands  of  the  UJ*****.**'* 
plaintiff.  The  objection  taken  at  the  trial  was,  that  the  last  alter-  w^'to  uT* 
ation  made  it  to  all  intents  and  purposes  a  new  bill,  and  there-  pl'^hu*" 
fore  it  ought  to  have  been  drawn  on  a  new  stamp ;  otherwise  after  Jra^n^tSL' 
a  bill  had  been  once  drawn  on  a  proper  stamp  between  the  same  ^^"^  ^^^ 

_^  ••        .,  ,j  1  ^.  .     «  fir»t,aDdre- 

pai  lies,  they  woula  never  make  use  of  a  new  stamp  again  for  any  auiresaoew 
subsequent  transaction  of  that  sort;  but  it  would  only  be  neces-  Jh^hSl; 

.  aUcratioiu 

are  nado  wok  Uie  consent  of  tho  acceploc  1)9foce  tb«  UUl  U  DegoMod.    [12  Za>L  471.  i  Camg^ 

sary 
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1794.     sary  for  them  to  alter  the  dates,  and  give  the  instrunent  a  new 

-  currency. 
agS^       Lord  Ken  YON  was  of  this  opinion,  and  nonsuited  the  pUntiff. 
NicHou        ^Q J 1^  ri,]^  having  been  obtained  to  set  aside  the  nonBuit, 
and  to  grant  a  new  trial, 
Erskine  shewed  cause,  relying  on  the  objection  taken  at  the  trial. 
MtngayMd  Russell,  conlrd,  contended  that  there  was  a  distinc- 
tion between  a  case  where  the  alteration  was  made  after  the  ne- 
gotiation of  the  bill  and  before :  in  the  former  it  might  feirly  be 
considered  as  a  new  bill ;  but  not  in  the  latter,  in  which  case  it 
might  be  truly  considered  as  one  and  the  same  transaction.  Bat 
The  Court  were  clearly  of  opinion  that  the  nonsuit  was  pro- 
per ;  for  that  at  the  time  when  the  last  alteration  was  made,  tbe 
operation  of  the  bill,  as  it  originally  stood,  was  quite  spent ; 
that  it  was  a  new  and  distinct  transaction  between  the  parties; 
and  that  therefore  there  ought  to  have  been  a  new  stamp. 

Rule  discharged. 


jfef'ia^'  Roles  against  Rosewell. 

J*9^V  nnHIS  was  an  action  of  debt  for  a  penalty  of  100/.  upon 
c.  11.  f.  8.      J[    articles  of  affreement  between  the  plaintiff  and  the  defend- 

which  en-  ^,  T,  s^  ..         .i.  it«i. 

acts "  that  ant.  By  those  articles,  after  reciting  that  disputes  had  arisen  be- 
*«  on  My*™  tween  the  plaintiff  and  defendant,  respecting  their  several  claims 
"?or.no'r'  *o  certain  goods  of  A.  i?.,  each  claiming  nnder  a  bill  of  sale, 
«» perform-  j^  ^^s  agreed,  in  order  to  put  an  end  to  the  disputes,  that  JB.  L, 
*♦  ?S^"  and  W.  W.  should  take  an  inventory  and  make  a  valuation  of 
« thrplifc  the  goods ;  that  the  defendant  should  give  his  note,  payable  to 
"liJi^M  **>«  plaintiff,  for  so  much  as  the  goods  should  be  valued  at; 
•|  many  that  the  note  should  remain  in  the  hands  of  £.  Xr.  until  tbe 
«»fif^  wid^V  opinion  of  counsel  could  be  obtained  on  a  case  to  be  stated  be- 
"ihlfi"£r*  tween  the  parties,  as  to  their  respective  claims,  such  case  to 
;;  gj;*'",[?;;.  be  drawn  up  by  H.  Stephens  mA  W.  Tinney;  that  the  defendant, 
•*  tiff  on  n^  on  giving  such  note,  should  be  put  into  the  actual  possession 
"  tlfe  pSn-  of  the  goods ;  and  that  the  said  opinion  should  be  coudosife 
"li^B^on  on  the  parties ;  and  each  party  bound  himself  to  the  other  in 
'•the  roll  100/.  for  the  abiding  by  that  opinion,  and  for  the  performance 
"  bJe^CT,  of  the  agreement.    The  declaration,  after  setting  forth  the 

"  Salfthlnk  fit,npon  which  shaU  inue  a  writ  to  the  sheriff  to  nimmon  a  jury  t>efi>re  thcjirfcji 
anize,  fife,  to  enquire  ^c  and  to  asacas  the  damages,"  &c  is  compnlwnr  on  the  ptanttSt  tij» 
cannot  rater  up  jndement  for  the  whole  penalty  on  ajudgmeBt  by  defanlt,  as  he  mqpht  haw  Ofw 
at  common  law.    [SB  *  P.  607.  6  EatU  650, 8l3.] 

1  articles, 
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articles^  averred  that  in  pursuance  of  the  agreement  J3.  L.  and      1794. 
W.  W.  took  an  inventory,  made  a  feir  valuation,  and  estimated  ■ 

the  goods  at  7S/.  \%s.  1 M. ;  that  the  defendant  gave  his  note,  j^*^ 
and  was  put  into  possession,  &c. ;  that  the  plaintiff  was  ready  Ro»«wbll. 
to  perform  his  part  of  the  agreement,  and  to  draw  iip  and  settle 
by  H.  Stephens  (his  attorney)  the  said  case ;  and  that  he  pre^ 
pared  a  draft  of  such  case,  and  tendered  the  same  to  the  de- 
fendant for  his  approbation,  and  requested  the  defendant  to. 
join  in  drawing  up  and  settling,  &c.  yet  that  the  defendant  had 
not  drawn  up  or  settled,  or  joined  with  the  plaintiff,  &c. ;  by. 
reason  of  which  he  had  forfeited  the  said  100/. 

The  defendant  having  suffered  judgment  to  go  by  de&ult, 
the  plaintiff,  without  executing  a  writ  of  enquiry,  took  out 
execution  for  the  whole  penalty,  but  indorsed  on  the  writ 
^^  Zery  73/.  18^.  IIJ.  Jiesides  costs  and  poundage." 

Burrough  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  execution  should  not  be  set  aside,  and  the  money 
restored  to  the  defendant,  because  the  plaintiff  had  not  pursued 
the  mode  prescribed  by  the  stat.  8  &  9  ^.  3.  c.  1 1.  5. 8.,  which 
enacts  that  in  all  actions  on  bond,  or  on  any  penal  sum,  for  non- 
performance of  any  covenants  or  agreements  in  anyjndenture, 
deed,  or  writing,  contained,  the  plaintiff  mat/  assign  as  many 
breaches  as  be  shall  think  fit,  and  the  jury  upon  trial  of  such . 
action  shall  and  may  assess  not  only  such  damages  and  costs  of 
suit  as  have  been  usually  done  in  such  cases,  but  also  damages 
for  such  of  the  said  breaches  so  to  be  assigned  as  the  plaintiff 
shall  prove,  &c. ;  and'if  judgment  shall  be  given  for  the  plain- 
tiff on  a  demurrer,  or  by  confession,  or  nihil  dicitj  the  plaintiff 
upon  the  roll  may  suggest  as  many  breaches^  &c.  as  he  shall 
think  fit,  upon  which  shall  issue  a  writ  to  the  sheriff,  to  summon 
a  jury  before  the  justice  of  assize  or  nisi  prius^  to  enquire  of 
the  truth  of  those  breaches,  and  to  assess  the  damages  that  the 
plaintiff  shall  have  sustained,  &c. 

Cribbs  now  shewed  cause ;  arguing,  that  notwithstanding  the 
stat.  8  &;  9  ^.  3.  the  plaintiff  might  still  proceed  as  at  common 
law;  that  in  this  case  he  had  not  proceeded  under  the  statut<>,  only 
one  breach  being  assigned ;  that  even  if  the  plaintiff  were  wrong 
in  point  of  form,  the  Court  would  not  set  aside  the  execution 
and  order  the  money  to  be  restored  to  the  defendant,  because  the 
value  of  the  goods,  which  vTas  the  sum  levied,  was  the  measure 
of  damages  in  this  case ;  and  that  the  Court  by  making  the  rule 
absolute  would  only  encrease  the  exjiences  of  the  suit. 

Burroughy 
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1794.  Burroughs  \t\  support  of  the  rule,  relied  on  Hardy  v,  Bfnr, 

■  to  shew  that  the  statute  of  William  is  compulsory  on  the  plain* 

a^a^  tiflT,  and  that  he  cannot  now  proceed  as  at  common  law. 
RoiEWBA.  pc  Hardy  v.  htm  (a\  Exchequer,  LW.  30  Gto.  3.  Debton 
*^  a  penalty  of  100/.  on  articles  of  agreement  for  performance  of 
^^  the  agreement,  which  was  to  convey  and  deliver  possession  of 
"  a  house.  After  a  general  verdict  (at  the  Wi;if //f */rr  Lent  as- 
«  sires  1790,  before  Hoiham^  Baron,)  for  the  plaintiff  100/. 
"damages,  \s,  and  costs  40*. ;  Rookr,  Serjt.  moved  for  a  new 
"  trial,  because  the  jury  had  not  assessed  damages  according  to 
«  thestat.  8&9  fV.S.c.  H. 

"  Gibbs  and  Dampier  opposad  (he  rule,  and  contended  that  the 
"  statute  was  not  compulsory,  but  left  the  plaintiff  to  his  election, 
"  either  to  proceed  at  common  law  or  on  the  statute ;  that  it  wa« 
"  made  for  the  benefit  of  plaintiffs,  whom  it  would  othenti^ 
"  injure  by  the  delay  it  would  occasion,  as  the  writ  of  enqui^ 
"  must  tlien  be  executed  at  Nisi  Prius.  They  cited  ffalttrf- 
"  Priestley^  Com,  376.  to  shew  that  the  latter  branch  of  thesame 
"  section  of  the  act  was  not  compulsory,  even  where  the  plaintiff 
"  had  elected  to  proceed  on  it  in  his  replication,  and  had  signed 
^^  judgment  for  want  of  a  rejoinder ;  observing  that  there  wasno 
"  reason  why  the  former,  which  has  the  same  words,  should  be 
"  compulsory.  That  the  caeeof  Dr^  v.  Iio;76t(6)  shewed  that  it 
^^  was  not ;  and  that  this  construction  of  the  act  followed  from 
"  what  Lord  Mamfitfd  said  in  I^oice  v.  Peers  (r).  If  it  were 
^^  objected,  that  the  plaintiff  by  assigning  two  breaches  had  elected 
^^  to  proceed  under  the  statute,  (they  said)  he  bad  not  made  his 
*^  election  ;  for  that  he  had  not  used  the  former  words  in  the  de^ 
^^  claration  '  according  to  the  form  of  the  statute/  Tfaattlte 
^^  declaration  might  have  been  demurred  to  as  double ;  and  that 
^^  the  defendant,  by  not  demurring,  had  assented  to  the  plaintif  s 
^^  proceeding  at  common  law.  Besides,  that  upon  this  point  the 
"  motion  was  wrong;  that  it  should  have  been  for  a  zenirtit 
"  novo;  Cro.  Joe,  210 ;  Drage  v.  Brandy  2  Wils.  ^tl, 

"  Jtooke,  Serjeant,  relied  on  Drage  y.  Brandy  and  mentioned 
"  Goodwin  v.  Crnwle^  Cowp,  S37.  He  said,  that  supposing  tk 
^  statute  was  optional,  the  plaintiff  had  elected  to  proceed  under 
'^  the  statute  by  assigning  two  breaches,  from  which  he  could 
"  not  recede.  That  the  words  *  according  to  the  form  of  tk 
**  statute'  need  not  be  mentioned,  being  mere  form.'^ 

(«)  Vide  a  more  accurate  report  of  (hit  caw,  pott,  696.  and  VTsfe*!  v,  Gmd^H* 
pott.  8  vol.  126. 

(*)  Bull  jV.  P.  161.  (c)  Burr,  2228.  ^ 
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"  The  Courlof  Exchequer  thought  that  the  plaintiiTroi^ht  elect     1794. 
'  to  take  advantap^e  of  the  statute  or  not,  as  he  pleased :  but  that. 


(( 


"  ifhe  had  elected,  and  clearly  f«hewn  by  his  declaration  that  he  ,  ^^^ 

"  meant  to  proceed  under  the  statute,  he  could  not  have  receded,  Ro«^«tL. 

"  and  that  in  that  case  a  venire  de  novo  should  have  ^one.  That 

^'  when  a  pbintifF  means  to  proceed  under  the  statute,  he  should 

^' say  in  his  declaration,  after  assigning  one  breach,  'And  for    - 

"  further  breach  according  to  the  statute^'  &c.    That  the  form 

^^  of  declaring  adopted  by  the  plaintiflT  would  probably  mislead 

"the  defendant;  it  having  so  much  the  form  of  one  breach. 

"  That  the  Court  could  not  positively  say  that  the  breach  was 

"  assigned  under  the  statute^  but  they  thought  it  only  an  irregular 

"  breach  at  common  law.     That  it  was  not  necessary  in  that 

"  stage  of  the  proceeding  to  say  what  the  Court  would  have 

"  done  on  demurrer.     And  they  discharged  the  rule. 

"  A  writ  of  error  was  afterwards  brought  to  reverse  the 
*•  judgment ;  and  the  case  was  argued  at  Lord  Kevyon'n  house(a)r 
'^  before  his  Lordship  and  Mr.  Justice  Buller^  on  the  21st  of 
January  1794. 

"  The  case  was  then  argued  by  Chambre  for  the  plaintiflT  in 
"  error,  and  Dampier  for  the  defendant.  In  addition  to  the  for- 
"  meriJases  cited, />a»i/?<>r  mentioned  Paul!  v.  Rogers(b);  Com. 
«  Dig.  Plead.  2.  (  V.  2.);  and  Chambre  said  that  the  two  breached 
"  assigned  were  perfectly  distinct;  the  one  for  not  conveying 
"  the  house  ;  the  other  for  not  giving  up  the  possession,  &c. 

"  Lord  Ren  YON,  Ch.  J.  and  BuLT.cn,  J.  were  lx)th  strongly 
"  inclined  to  think  that  the  statute  of  fVifliam  was  compulsory, 
"  as  being  made  for  the  benefit  of  defendants.  They  said 
"  that  the  plaintiflT  in  this  case  had  made  hi?  election  to  proceed 
"  under  the  statute  (hough  he  hnd  not  named  (he  statute  for- 
"  mally.     And  that  a  tatire  de  novo  must  go. 

(«>  The.  liord  ChanceUor  dHn'd  the  two  Chief  Justices  to  hear  t'.jiscase  argued  ; 
h.it  fjoril  Chief  Jnatire  Eyrc^  bavin;;  been  in  the  Court  of  Kxrhrquer  {a.  Lord  Chief 
Baron)  when  the  motion  fi»rn  new  trial  was  made  below,  deilinrd, « i-hing  that  Nime 
other  judge  nii;;ht  be  jjuh-^tituted  for  him ;  accordingly  Mr.  Justice  }ViUon  was  uaincJ, 
and  on  his  death  Mr.  Justice  HuUer. 

\,U)  FauU  V.  Rogti'*^  Tr.  'JOG.  3.  J*.  R.  Motion  t<f  s.*:  a'iJc  tbe  execution  for  ir- 
regularity, and  to  ii'>;ore  the  f^ooAi  to  the  defendant.  It  wasilriit  on  bond  for  the 
performance  of  article's  of  ai^ivfinent ;  jn  Ij^ment  by  defuTili;  and  evr^cuiion  htWcA 
immediately  for  tbe  penalty.  It  was  shewn  for  eaose  by  ^f^altotty  that  the  >tiit.  of  H^i/- 
imm  had  ^ivr o  the  plaiotiflT  h'n  option,  &c.;  and  so 

TAe  Gmr/ seemed  to  think;  but,  to  avoid  a  «uit  in  equity,  they  rpconmended  an 
i«f\:c  of  fttautum  damnificatus ;  and  tbe  rule  was  di>cbar<;ed  wtihout  cn/>t>i. 
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^  BuLLEH,  J.  added,  that  Lord  MansfieUTs  opinion  migiht  be 
^^  collected  from  what  dropped  from  his  Lordship  in  Goodwin  v. 
^^  Crowley  Cowp.  S57.  though  it  was  not  the  point  in  jod^ment"] 

Lord  Ken y ON,  Ch.  J.  then  suggesting  to  Gibbs  that  the  pre- 
sent record  would  be  erroneous  if  they  did  not  interfere, 

Gibbs  moved  that  the  rule  might  be  enlarged  until  the  next 
term,  and  that  the  plaintiff  might  be  at  liberty  to  execute  a  writ 
of  enquiry  at  the  next  assizes,  which  was  granted. 


Wednetday^ 
Feb,  ISth. 

An  indict- 
mpnt  found 
at  the  Quar- 
ter Setision:) 
upon  the  to- 
leration act 

r.  18.  for 
ditturfaing  a 
Dinenting 
con^^rej^- 
tion^may  be 
renMveo  in- 
to this  court 
by  certiorari 
before  ver- 
dict; and 
upon  con- 
viction of 
leveral  de- 
fendants 
uponrach 
indictment 
each  b  lia- 
ble to  the 


mpos- 
ed  by  that 
statute. 


The  King  against  Hube  and  Others. 

THE  defendants  were  indicted  on  the  I8th  section  of  tk 
toleration  act,  1  W.SfM.c.  18.  at  the  Quarter  Sessions- 
The  indictment  stated  that  the  defendants  being  persons  ef  evil 
minds  and  dispositions,  and  not  regarding  the  laws  and  statutes 
of  this  realm,  nor  fearing  the  pains  and  penalties  therein  con- 
tained, but  unlawfully  and  wilfully  intending  maliciously  and 
contemptuously  to  disquiet  and  disturb  a  certain  congregation  of 
Protestant  Dissenters  from  the  church  of  England^  assembled  for 
the  purpose  of  religious  worship,  on,  &c.  with  force  and  armsat, 
&c.  did  wilfully  and  of  purpose  maliciously  and  contemptuously 
come  into  a  certain  chapel,  situate,  &c.  the  same  chapel  then  and 
still  being  duly  certified,  registered  and  allowed,  pursuant  to  the 
statute  in  such  case  made  and  provided,  and  did  then  and  there 
wilfully  and  of  purpose  during  the  time  of  divine  worship, 
maliciously  and  contemptuously  disquiet  and  disturb  a  certaio 
congregation  of  Protestant  Dissenters  from  the  church  of  Eng- 
land^ being  then  and  there  assembled  in  the  aforesaid  chapel  for 
the  purpose  of  religious  worship,  in  contempt  of  public  worship^ 
&c.  and  against  the  form  of  the  statute,  &c. 

The  indictment  having  been  removed  by  the  prosecutor,  by 
certiorariy  before  verdict,  and  the  defendants  having  been  con- 
victed before  Lord  Kenyon  at  the  sittings  at  WeslminHtr^ 

Piggott  moved,  in  Hilary  term  179S,  in  arrest  of  judgment, 
on  the  ground  of  a  defect  of  jurisdiction  in  the  trial.  For  that 
before  the  toleration  act  the  meetings  of  Dissenters  to  celebiate 
public  worship  was  forbidden  by  various  statutes  (a) ;  and  that 
act  for  the  first  time  legalised  such  assemblies  on  certain  coa* 
ditions,  and  prohibited  the  disturbance  of  them.  It  therefore 
created  a  new  offence;  the  trial  and  punishment  of  which  ispa^ 

(a}rufeX6air.8.c.4.    SSOrr.S.cl. 

ticolariy 
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ficuarly  marked  out  in  the  18tb  section,  which  enacts,  ^^  that     1794. 
"  if  any  person  or  persons  shall  willingly,  &c.  disquiet  or  dis-  ' 

"  tarb  any  congregation  permitted  by  the  act,  &c.  such  person   ^iJ^H^ 
"  or  persons,  uponproof thereof  before  an^  justice  of  the  peace  by  ^jP odwrt. 
^  two  or  more  suflBcient  witnesses,  shall  find  two  sureties  to  be 
^  bound  by  recognizance  in  the  penal  sum  of  50/.  and  in  defeiult 
^'  of  such  sureties  shall  be  committed  to  prison,  there  to  remain 
"  till  the  next  General  orQuarterSessions,  and  upon  conviction  of 
''  the  said  offence  at  the  saidGeneral  orQuarterSessions  shall  suffer 
"  the  pain  and  penalty  of  20/."  &c.  By  this  statute  he  contended 
that  the  cognizance  of  the  oflfence  was  confined  to  the  justices  in 
the  first  instance,  a^d  in  the  next  to  the  Quarter  Sessions ;  andthat 
no  indictment  there  found  could  be  removed,  because  the  penalty 
can  only  be  levied  upon  such  as  are  ^^  convicted  at  the  Quarter  Ses* 
^^  sions  /'which  by  necessary  implication  takes  awaythe  certiorari:  ' 

and  for  this  he  relied  on  Gates  q.  t.  v.  Knight  (a) ;  whereupon 
a  similar  question  arising  upon  the  S5  Geo.  S.  c,  51.,  the  57th 
section  of  which  enacts  ^^  that  all  penalties  of  50/.  shall  be  sued 
"  for  in  any  of  his  Majesty's  courts  of  Westminster  y"  and  the  59th 
section  provides,  '*  that  it  shall  and  may  be  lawful  to  and  for  any 
^^  justice  of  the  peace,  &c.  to  hear  and  determine  any  offence 
^'  against  the  act,  which  subjects  the  offender  to  any  pecuniary 
^<  penalty  not  amounting  to  50/.  and  to  convict,*'  &c. ;  and  an- 
other clause  gives  the  magistrates  a  power  of  m  i  tigation ;  although 
the  superior  courts  were  not  expressly  ousted  of  jurisdiction ;  yet 
the  Court  held  that  they  must  be  taken  so  to  be  by  necessary  im- 
plication, for  otherwise  the  power  of  mitigation  would  be  ren- 
dered nugatory.  He  also  cited  Rex  v.  Robinson  (b)  for  this 
principle,  that  where  a  statute  creates  a  new  offence  by  pro- 
iiibiting  any  thing  which  was  lawful  before,  and  appoints  a  spe- 
cific remedy  by  a  particular  mode  of  proceeding,  that  particular 
mode  must  be  pursued. 

BuUer,  J.  suggested  that  the  motioa  should  rather  be  to  quash 
the  certiorari  quia  improvide  emanavit ;  for  that  the  statute  having 
directed  the  penalty  to  be  levied  on  conviction,  there  could  be  no 
doubt  but  that  an  indictment  might  be  found  at  the  sessions ; 
and  that  probably  the  indictment  was  good  upon  the  face  of  it. 

Another  question  was  also  started  at  the  bar.  Whether,  in  case 
the  Court  should  be  of  opinion  that  the  indictment  was  properly 
removed,  the  penalty  to  be  levied  on  the  defendants  should  be 
80/*  oneach|  or  only  SO/,  altogether?  that  is,  Whether  the  ofience 

{jL)AnU,%wiUW.     -        {b)9  Burr.  T99. 
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1794.     were  several  or  entire  ?     Both  these  rules,  the  one  to  quash  tbt 

certiorari^  aiul  the  other  to  arrest  tlie  judi^inent,  were  directed 

atainir  to  come  On  tof^ether.  And  in  Easter  terra  foHowing 
•od  oSen.  Erskine  and  Knapp  shewed  cause  against  the  rules,  ht,  A« 
to  the  certiorari  being  taken  away :  it  has  been  repeatedly  heM 
that  the  jnrisdictioti  of  this  Court  can  only  be  taken  away  by  ex- 
press  words  or  necessary  implication.  In  the  case  cited  cff  Cnics 
q,  t.  T.  Knight^  one  of  the  provisions  of  the  act  would  bd^T 
been  wholly  destroyed,  if  the  certiorari  coiild  hare  issued :  bu( 
no  such  necessity  exists  here.  Rex  v.  Mortey  and  others(a),whicli 
was  on  the  conventical  act,  is  a  much  stronger  case  than  the  pre- 
sent;  for  there  the  words  were'^  that  no  other  court  whatsoever 
^^  should  intermeddle  with  any  cause  or  causes  of  apptel  upon 
<^  that  act ;  but  they  should  be  finally  determined  in  the  Quar- 
'^  ter  Sessions  only.**  And  by  another  provision  in  thesanie 
statute,  it  was  directed  ^*  that  no  record,  &c.  to  be  made  by  rirlne 
^^  of  that  act,  or  any  proceedings  thereupon,  should  be  reversed, 
^^  avoided,  or  any  ways  impeached,  by  reason  of  any  de&ult  is 
"  form ;"  and  yet  the  Court  there  held  that  a  ctrtiorari  lay  to  re- 
move convictions  regularly  certified  to  and  recorded  by  tlieSes- 
sions^  Rex  v.  Terret  (6)  adopts  the  same  principle.  In  Hartky 
y.  Hooker (c)^  Lord  Mansfield  said,  "  If  a  new  ofience  be  created 
^^  by  statute,  and  a  special  jurisdiction  out  of  the  course  of  the 
*^  common  law  prescribed,  it  mtist  be  fi>llowed ;  in  such  case  there 
^'  is  no  occasion  to  oust  the  common  law  courts,  because  they  never 
*'  could  have  jurisdiction.  But  where  a  new  ofltnce  it  created, 
^'  and  directed  to  be  tried  inan  inferior  court  established  accordinj^ 
"  to  the  course  of  the  common  law,  such  inferior  court  tries  the 
"  ofience  as  a  common  law  court,  subject  to  be  removed  by  writjj 
"  of  error,  habeas  corpus^  ccriiorarij  and  to  all  the  consequeace^  of 
^'  common  law  proceedings.  In  that  case  this  Court  cannot  be 
"  ou:5tedout  of  lis  jurisdiction  without  express  negative  wonk" 
Sdly,  If  the  conviction  be  legal  in  this  case,  as  upon  an  indictment 
on  the  statute,  it  follows  that  the  penalty  must  be  severally  levied 
on  the  defendants.  AH  criminal  punishments  are  iu  their  nature 
several.  And  this  is  that  sort  of  oflfence  which  docs  not  consist  in 
any  one  act,  like  the  killing  of  an  hare;  but  where  various  persons 
may  act  distinct  parts  in  (he  transaction,  and  each  in  his  own 
person  be  fi;;uiUy  of  the  oflTonce  prohibited.  In  Rexy,  Qarkz^ 
otliers((/),  it  WHS  held  that  upon  an  indictraeiit  dgaiost  foof 
persons  for  obstructing  a  custom-house  ollicer  under  the  8  Geo,  I* 
c.  1 8. 5. 23.  each  defendant  was  separately  liable  to  pay  thepeoaltv. 

But 
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But,  3tlly,  even  supposing  that  an  indictment  under  the  tolera-      1794. 

tioii  act  cannot  be  removed  here  hy  certiorari^  Ptill  this  may 

be  supported  as  an  indictment  at  common  hnv  ;  and  the  words  U^^;„,7** 
contra  fiyrmnm  slafuli  may  be  rejected  as  surplusage,  according  .^JouTerfc 
to  a  variety  of  authorities.  If  any  thing  be  authorized  by  sla- 
tute,  the  doing  of  any  act  in  contravention  to  it,  which  in  its 
nature  is  an  immoral  act,  is  indictable  at  common  law.  Now  it 
is  an  immoral  act  todisturb  persons  engaged  in  religious  worship 
permitted  by  the  laws  of  the  land.  It  would  be  an  indictable 
offence  to  disturb  a  congregation  assembled  to  celebrate  divine 
service  according  to  the  riles  of  the  established  church.  There- 
fore as  soon  as  the  toleration  act  legalized  the  religious  assem- 
blies of  dissenters  for  the  same  purpose,  the  disturbing  of  such 
an  assembly  n)U8t  be  an  act  equally  injurious  to  religion,  and 
equally  subject  to  the  punishment  of  the  bw.  And  though  the 
Matufe  does  by  a  subsequent  substantive  clautte  give  a  specific 
penalty,  yet  the  prosecution  need  not  be  founded  on  that  clause, 
but  the  prosecutor  may  avail  himself  of  the  general  protection 
of  the  laws  for  the  maintenance  of  religion  and  good  order,  in 
common  with  the  members  of  the  established  church.  And  no- 
thing more  can  be  required  in  any  indictment  for  disobeying  a 
statute,  than  to  state  the  offence  in  the  very  words  of  the  sta- 
tute itself,  as  had  been  done  here. 

Piggot  and  Morgan^  contra,  1st,  This  is  no  offence  at  com- 
mon law,  but  a  new  offence  created  by  statute.  Before  the 
toleration  act  these  meetings  were  illegal ;  to  disturb  or  disquiet 
them  could  be  no  oiTehce.  Thi^j,  therefore,  is  not  like  those 
cases  where  a  statute  superadds  a  penalty  upon  an  offence  which 
before  existed  at  common  law.  This  indictment  is  not  for  an 
offence  at  common  law ;  and  cannot  be  supported  as  a  common 
law  indictment.  The  very  use  of  the  words  of  the  toleration 
act  sliews,  that  this  indictment  is  framed  upon  the  statute,  and 
not  upon  the  common  law.  If  then  this  indictment  can  only 
be  supported  upon  the  statute,  it  is  necessary  to  refer  to  that,  in 
order  to  see  whether  the  certiorari  be  not  an  effect  taken  away^ 
All  tbc  cases  cited  goon  the  general  ground,  that  the  jurisdiction 
of  the  Court  cannot  be  ousted  but  by  express  words,  or,  as  was 
more  properly  said  in  Gates  y.  /.  v.  Knight^  («)  by  express  words 
or  necessary  implication.  Now  here  the  jurisdiction  is  ousted  by 
necessary  implication  ;  because  the  penalty  can  only  be  inflicted 
upon  conviction  of  the  said  ojj'ence  at  the  Quarter  Stss'ions  :  that 

(a)  Jnte,  S  voL  443. 

Vol,  V.  2  N  thgre- 
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17M.     iherefere  is  a  precedent  condition  to  the  levying  of  it.    AD  the 

authorities  are  expre^^y  that  where  an  act  makes  a  new  o&oce, 

'^i^^'*  and  prescribes  a  particular  method  of  proceeding,  an  indictneiit 
at  common  law  will  not  lie.  To  this  effect  are  the  words  of 
Mr.  Justice  Wiltnoij  in  Rex  v.  Wrighi  (a),  and  the  ciies'  of 
Rex  V.  Robinson'{b\  Rex  v.  Boyall  (c).  Rex  t.  Qarke  (i/)i 
Hartley  v.  Hooker  ie)^  Rex  v.  Balme  (/> ;  mA2 Hawih^^ck 
85.  s.  4.  8dly,  If  however  the  Court  should  think  that  this 
has  been  properly  tried,  the  only  punishment  which  they  are 
authorized  to  inflict  is  one  penalty  of  20/. ;  for  the  statute  ex- 
pressly refers  the  penalty  to  ihe  said  qfenccy  considering  it  alto- 
gether as  one  transaction.  Besides  which,  the  penalty  of  dO/. 
is  directed  to  be  inflicted  on  any  person  or  persons j  who  may  dis- 
qtiiet  or  disturb,  &c.  If  it  had  been  intended  that  all  the  p«^ 
•ens  disquieting,  &c.  should  pay  separate  penalties,  the  L^ 
lature  would  ihave  added  the  word  each. 
'  The  Court  took  time  to  consider  of  this  case..  A  od  on  its 
being  mentioned  at  the  beginning  of  this  term,  Lord  Eenycn 
said,  that  they  had  not  entertained  any  doubt  upon  any  quettioD, 
except  that  which  related  to  the  quanium  of  the  punishnent 
Whether  or  not  each  of  the  defendants  were  liable  to  pay  the 
penalty  of  90/.  ?  and  on  that  point  they  would  give  their  opi- 
nion in  the  course  of  this  term.  Accordingly  on  this  day,  when 
flie  defendants  were  brought  up  for  judgment, 

AsHBDRST,  J.  in  passing  sentence  upon  them,  said,  that  tte 
Court  were  of  qiinion  that  the  penalty  of  90/.  waa  intended  hj 
ihe  Legislature  to  be  levied  upon  each  offender.  That  other- 
wise the  construction  of  the  act  would  be  absurd  ;  for  if  the  pe- 
INttty  were  single,  then  if  there  were  but  one  offender  he  wooU 
pay  90/.  and  if  there  were  twenty  offenders,  in  which  case  the 
ofl^noe  would  be  much  encreesed,  each  would  only  pa;  M. 
which  could  never  have  been  intended.  And  that  the  moit 
reasonable  construction  was,  that  each  of  the  defendants  riMsU 
be  a4judged  te  pay  90/. 

(«)  1  Mwrr.  M.  {h)  9  Bmrr.  799.  M  S  J|«rr.  SSL 

W  GMpiT,  610.  (•)  Ctmfer,  5M.  (/)  JM.  S50. 
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REGULA  GENERALIS. 

IT  is  ordered,  that  the  Names  of  all  the  Cases  in  which  this 
Court  did  in  the  now  last,  or  in  this  present  Term,  order 
Writs  of  Attachment  to  issue,  in  order  to  compel  any 
person  to  aiswer  upon  Interrogatories,  and  on  which 
Judgment  shall  not  have  been  given  jn  the  course  of  this 
Terra,  shall  be  inserted  in  the  list  of  Motions  appointed 
to  come  on  peremptorily  in  the  next  Tenui  in  order 
that  the  Court  may  be  informed  what  shall  have  been 
done  in  the  prosecution  of  such  Writs. 

And  it  is  further  ordered,  that  in  future,  whenever  any  such 
Writ  of  Attachment  shall  be  ordered,  the  Name  of  the 
Cause  shall  be  inserted  in  the  List  of  Motions  appointed 
to  come  on  peremptorily  in  the  ensuing  Term. 


THE  END   OF  HlXARY  TEHM. 
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CASES 

ARGUED  AND  DETERMINED  1794. 


IN   THE 


Court  of  KING'S  BENCH, 

IN 

Easter  Term, 

In  the  Thirty-fourth  Year  of  the  Reign  of  George  III. 


In  the  last  Vacation  Soulden  Lawrence,  Esq.  Serjeant  at 
Law,  was  appointed  one  of  the  Justices  of  His  Majesty ^s 
Court  of  Common  Pleas,  in  the  room  of  the  late  Mr. 
Justice  Gould,  and  was  knighted  on  his  Appointment 


The  Kino  against  Christopher  Shaw.  rridayt 

THE  guardians  of  the  poor  in  the  severoj  parishes  in  South-  nyanartof 
ampioriy  were  incorporated  by  an  act,  13  Geo.  3.  c.  50.  {virl^aTn?' 
intitled,  "  an  act  for  better  regulating  the  poor,  and  repairing  ^^Jl^r"^/**^ 
(^  the  hiirhways,  within  the  town  and  county  of  the  town  of  southamp- 

^  '^   ^  ^  ion,  and  for 

(^her  purposes,  and  incorporating  the  giiardian«i,  |>ower  is  given  to  the  piiahlians  to  raii*e  money 
for  crrtain  parpoecs;  and  to  appoint  a  treasurer  who  i^  to  account  to  them  and  |)uy  over,  b^c.  ac- 
cordini;  to  tneir  order';  and  an  appeal  is  given  to  the  Quarter  Seasioofl  against  any  thing  done  under 
the  act,  vi'bo  have  power  to  make  f^uch  order  therein,  **  either  by  directing  the  money  to  be  re* 
**  turned,  or  otherwise,  as  to  them  shall  seem  meet:'*  the  gnardians  ordered  the  treasurer  to  pay  a 
«am  of  money  for  a  purpo^ie  diiierent  from  those  mentioned  in  the  act,  again ^t  which  an  appeal 
was  entered  at  the  Session;},  where  that  sum  wns  disallowed  in  the  account,  and  the  treai«urer  who 
liaH  paid  it,  was  ordered  to  repay  it  to  the  succeeding  treasurer.  This  Court  refus«-d  to  ^rant  a 
mandamitt  to  compel  the  late  treasurer  to  pay  over  the  money  nreording  to  the  order  of  Sessions^ 
|>ecaaftc  be  was  a  ministerial  officer  and  bound  to  obey  the  order  of  tuc  gaardiaus. 

''  South' 
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1794.     <<  Souihamplony^  which  enables  them  to  raise  rates  for  certoin 
purposes  therein  mentioned  {a). 
In  1792  they  applied  to  parlt&ment  fol-  another  tct  to  c;ife 


The  Kmo 


CShaw.  them  greater  powers,  but  the  bill  was  thrown  out  by  the  House 
of  Commons ;  and  on  that  occasion  they  expended  465/.  At  a 
meeting  of  the  guardians  held  in  December  179C,  they  made  an 
order  on  Mr.  Shato^  the  then  treasurer,  to  pay  that  sum  out  of 
the  money  raised  by  them  under  the  former  act.  An  appeal 
was  entered  against  this  order  (6),  at  the  Quarter  Sessions  for 
Southampton^  when,  no  defence  being  made,  the  Sessions  dis- 
allowed the  treasurer^  account  with  respect  to  this  charge,  and 
ordered  Skaw^  the  late  treasurer^  to  pay  over  that  sum  to  BuAop, 
his  successor.  And  a  rule  was  then  obtained  in  this  Coart, 
callipg  on  Sham  to  shew  cause  why  a  mandamus  should  not  is- 
sue, commanding  him  to  pay  over  that  sum  to  Bishop^  to  be  by 
the  latter  received  and  accounted  for  as  such  treasurer. 

It  was  stated  ifi  the  affidavits  in  answer  to  the  rule,  that  after 
the  bill  was  thrown  out  by  the  House  of  Commons,  a  majority  of 
the  guardians  at  a  meeting  ordered  Shaw  to  pay  this  sum  out  of 
the  balance  then  in  his  hands ;  that  he  was  bound  to  obey  th^ir 
orders ;  that  he  accordingly  made  it  before  notice  of  the  appeal; 
and  that  he  charged  it  in  his  account,  which  was  afterwards 
allowed  by  the  guardians  of  the  poor  befoi-e  he  went  out  of 
office. 

Erskine  and  Gibbs  now  shewed  cause  against  the  rule ;  and  in- 
sisted that  the  application  should  not  have  been  made  agaiost 
Shawy  who  tvas  merely  a  ministerial  <^ker,  bound  by  the 
express  terms  of  the  act  of  parliament  (c),  and  by  his  boad(iOi 
to  make  the  payment  in  question  under  the  direction  of  the 

(a)  Tli«  parpotes  there  mentioned  are,  defraying  the  expenoe*  of  ^epa■ril^;t  ^^ 
St  Johnh  Hospital ;  purchasuiff  and  repairing  a  worldioiise  i  paying  the  tatno'  tt 
any  money  bomnred,  and  the  principal  itself  $  maintaining  the  poor,  9fc4  and  F*7* 
ing  the  expences  of  paaiing  that  act. 

{b)  Under  thb  clauK  in  the  act;  "  That  if  any  person  thaU  Uiinfc  hiaak^tH- 
«^  grieved  by  any  rate,  or  unjf  other  thtng  tbme  ly  nfrtue  of  tmdin  pwaumm  ofihutd, 
**  he  may  appeal  to  the  General  Quarter  Sessions  to  be  held  for  the  nkl  »«■  «>^ 
•*  county  I  and  it  shall  be  lawful  for  the  Justices  there  assetaibled  to  make  soch  orio 
**  therein  hy  dirtciing  the  mon^  to  ho  returned^  or  otkerwhe^  as  to  them  flhall  seen  ■((«•' 
**  which  order  shall  be  final  and  conctosire  to  all  parties." 

(c)  By  one  pf  the  sections  it  was  enacted,  that  the  treasurer  should  accooot  ea  osll 
lo  the  guardians  for  such  sums  as  should  come  to  his  hands :  and  pay  over,  appl/t*^ 
dispose  of  the  balance,  which  should  be  in  his  hands,  aoeording  to  the  dlractfcia  sf  <^ 
guardians. 

(d)  By  another  section  it  was  enacted,  that  the  treasurer  shoold  at  the  tm^flf  Ui 
election  give  security  by  bond,  for  accounting  to  the  guardians  Ibr  all  moacylfcrf 
should  come  into  his  hands,  and  for  payiog  the  mne  fhia  tiae  to  thne,  is  iK^ 
manner  as  they  diould  direct. 

guardiiBSi 
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^rdians ;  that  ke  had  no  diseretioti  upon  the  subject,  but     179>l. 
was  bound  to  obey  their  order;  and  they  obsenred  that  this 
mle  called  on  him  to  pay  over  a  sam  of  money^  which  it  waft 
adaiitted  was  no  longer  in  his  hands.  ^ 

Bearcrqft  and  Burrougkj  in  support  of  the  rule.  The  answer 
pven  wonld  have  been  a  sufficient  one  if  the  guardians  had  had 
the  power  to  make  tiie  order  for  the  payment  of  this  money : 
but  in  making  it,  they  exceeded  their  jurisdiction ;  for  the  pur- 
poses, to  which  the  money  raised  under  the  act  is  applicable, 
are  specifically  mentioned ;  and  this  is  not  one  of  them.  The 
treasurer  was  only  bound  to  obey  their  lawful  orders  :  but  here 
they  acted  without  avthority ;  and  thoir  order,  which  was  void, 
can  be  no  justification  to  him  in  obeying  it.  The  first  questioq  to 
be  considered  is,  Whether  or  not  an  appeal  lay,  by  an  inhabi- 
tant who  was  aggrieved,  to  the  Quarter  Sessions  against  the 
order  of  the  guardians  ?  and  the  next.  Whether  or  not  this  be 
the  proper  mode  of  proceeding  to  enforce  the  order  of  Sessions? 
That  an  appeal  lay  in  this  case,  cannot  be  doubted ;  the  words 
of  the  act,  giving  the  appeal,  being  general.  It  is  equally  clear 
too  that  the  Sessions  had  authority  to  make  the  order  upon  the 
appeal;  the  statute  expressly  enabling  the  justices  ^^  to  make 
' '  order  therein,  by  directing  the  money  to  be  returned^  or  otherwise^ 
<'  as  to  them  shall  seem  meet."  Then  this  is  the  proper  mode 
to  enforce  the  order  of  Sessions.  Shaw  should  have  made  the 
defence,  now  set  up,  at  the  Sessions :  but  is  now  precluded 
by  the  act,  which  says,  ^^  that  the  order  of  Sessions  shalji 
'^  be  final  and  conclusive  to  all  parties."  But  even  at  the 
Sessions  this  defence  would  not  luive  availed,  because  Shaw 
was  not  only  the  treasurer,  but  one  of  the  guardians  also  (a), 
and  therefore  must  have  known  that  the  guardians  had  no 
authority  to  allow  this  charge.  If  he  be  permitted  to  avail 
himself  of  this  defence,  he  will  be  enabled  to  take  advantage 
of  his  own  wrong.  He  cannot,  in  the  character  of  treasurer, 
shelter  himself  from  the  consequences  of  obeying  an  illegal 
order  made  by  himself  in  another  character,  that  of  one  of  th^ 
guardians. 

Lord  Ken  Y0N,Ch.  J. — Perhaps  there  may  be  some  ground  for 
a  criminal  charge  against  this  person :  if  that  can  be  sufficiently 
established,  he  may  be  punished  for  it  in  another  mode  of  pro- 
ceeding.   But  this  rule  cannot  be  made  absolute.    The  found* 

(«)  Thii  appeared  in  the  aAdaviU. 
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otioii  of  (his  rule  is,  that  lhi9  treasurer,  who  isonlf  a  ministerial 
otlicer,  having  a  certain  suiu  ot*  money  in  his  hand^  belon;in|; 
\o  this  society,  refuses  to  pay  it  over  accordin«^  to  the  order  of 
Sessions.  But  the  foundation  itself  fails;  for  it  appears  bythe 
alTidnvits  that  the  money  does  not  remain  in  his  liands,  butha? 
been  paid  over  by  him  under  the  direction  of  the  guardians  of 
the  poor,  whose  order  he  was  bound  to  obev. 

Per  Curium^  •  Rule  absolute. 


Jacks  against  P£muertox  and  Another. 


oil  the  in- 
MiHicienry 
of  the  atii- 
da>it, 
fctati'd  tlut 
•*  the  di'- 
•*  fendant 
'  w»i*»  in- 


May  IJth. 

whrthad  *  ^^TBTiSon  a  former  day  obtained  a  rule,  calling  on  the  plain- 
rd^drJ'^''  ^-^  tift'to  shew  cause  why  the  defendant  should  not  be  dis- 
riiarEjedon    cliarir^d  out  of  custody  on  filin*^  common  bail,  on  a  detect  in 

filiiij^  com-  ~  ^  r»  7 

inon  hail,  fhe  aHidavit  to  hold  to  bail.  The  plaintiff's  affidavit  was  thus: 
"That  R.  B.  Pembertonum]  JV.  /r/W«w/.f,  are  juutlyandtruU 
"  indebted  to  this  deponent  in  the  sum  of  24 j/.  os.  for  money 
"  actually  lent  and  advanced  by  this  deponent  to  the  said  R.B. 
"  Pemberton  (or  the  use  of  one  li,  P.  Br  iff grwafer^nnd  for  vhich 
•MTrhf'd  to  "  said  sum  of  215/.  5s.  the  said  7/.  B.  Pcmbtrton  and  W.  JJH- 
**  tilrin'*^'"'  "  lioJfis  promised  to  be  accountable,  and  to  i-epay,  orcauseto 
**  'i4j/.  for  ((  i)p  v-iid  or  s^cun  d  to  this  deponent  in  three  days  from  the  daj 
••  knt  bV  *<  of  this  deponent's  bo  a«lvancing  and  lending  the  same,"  &c. 
**  tilde-'  *  Bnlihcin^  in  shewing  cau«?c,  now  contended  that,  as  the  debt 
**  fondant  ^^.,^^  posiitively  sworn  to  at  the  beginning  of  the  affidavit,  the 
latter  part  might  be  disregarded  ;  but  if  the  Court  thought  that 
the  latter  part  vitiated  the  former  part  of  the  aflidavit,  he  said 
•tiTcfendant  liC  had  anolhcr  affidavit  ready  to  produce,  which  was  free  from 
"rra^l  all  ohjection. 
•*  count-  Lord  Kknyon,  CIi.  J. — It  is  not  sufficient  for  a  plaintiff  to 

*»  ahlr,  and  .  .      ,  ,    ,  .  ,  ,         .  ,         , 

swear  positively  to  a  debt,  without  shewing  aNo  the  nature  o! 
that  debt.  Here,  indeerl.  the  pjaintiffdoes  swear  to  a  debt  in  the 
beirinninir  of  the  affidavit.  But  he  there  swears  toa  conclnsion 
of  law ;  and  afterwards  discloses  premises  which  do  not  lead  to 
that  conclusion.  Non  cof?sfat  but  that  the  money  advanced  by 
the  planitiff  to  Pemberion  for  the  use  of  BridgezcaUr  has  been 
scfurcd^  according  to  the  contract,  to  the  plaiutifi*.  And  if 
this  aflidavit  be  defective,  wc  cannot  permit  the  plaintiff  i^ 

rordiiijc  to 

the  agrct-ment.    If  x\\f  affidavit  on  which  a  defeodant  is  held  to  bail  be  dcfecUfe,  liie  Atwic^a»^ 

be  ftupplicd  by  another  allidavit. 

file 


'  tor  tlie 
*'  use  of 
**  another, 
**  and  for 

•  which  tht» 


•*  to  rc|:av, 
'*  or  raiise 
'*  to  he  *©• 

*'  cnrtd  Jo 
**  thf  plain- 

it  not  np- 
jiraiinK  in 
the  aHida- 
\it  hut  that 
thf"  inon»'y 
h.td  been 
f»»cured  ac- 
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file  a  supplemental  one  (a)  :  that  is  against  the  practice  of  this      1794. 
Court.  — _ 


Per  Curiam  (b).  Rule  absolute.     ^A™ 

(a)  VliW  Cope  ?.  C«»ke,  DougK  467.  Sd  edit.  Pehbeh- 

(5)  iMr.  Jmtice  BuUer  wa<«  in ii-posod  ut  the  brginomg  of  this  term,  and  was  un- 
able to  .atcnd  io  court  until  the  2]th  of  May. 


1 1 F.  n  R I  Es  ogaimt  J  a  m  i  eso  x .  w^"**Hth 

nnUIS  was  ;m  action  of  debt  to  recover  .1066/.  as  expressed  in  On  a  writ 

-*•    the  writ.    The  first  count  in  the  declaration  was  for  1000/.  nViJi. 

borrowed  by  the  defendant  of  the  plaintiff  and  one  •/.  Mauson^  JeHaredfor 

whom  the  plaintiff  had  survived.     The  second  count  alleged  lo^^^^' bor- 

roweCi  bv 

that  the  defendant  was  indebted  to  the  plaintiff  in  the  further  defendant 
sum  of  66/.  for  le^l  interet^t  due  and  payable  from  the  defend-,  anSfnaW 
ant  to  die  plaintiff  u(2pn  a  certain  other  sum  of  money  before  ^^""for*^ 
that  time  lent  and  advanced  by  the  plaintiff  and- J*.  il//iiiiPo;},  »oteregfof 
etc.     I  be  defendant  pleaded  in  abatement,  and  prayed  judg-  by  plain-  - 
ment.of  the  writ,  "  because  the  said  sum  of  money,  in  the  said  fendant!* 
*'  writ  mentioned,  and  thereby  supposed  to  be  borrowed  from  the  pie^"^*^n 
"  plaintiff  and  J,  Manson.  in  his  life-;time,  was  borrowed  of  them  ajjatement 

r/  I        ,        1    ,       ,  ,  ^  ,  .  ,  .    .      1  1    of  the  writ 

*^  by  the  detendant  and  five  others  (naming  them)  jointly,  and  that  "the 
"  not  by  the  defendant  only,  as  by  the  said  writ  is  above  sup-  •sifmon^ 
'•posed;"  with  an  averment  that  those  five  persons  are  still  «i^id*'^rit\ 
living,  &c.     To  this  plea  the  plaintiff  demurred,  and  assigned  |*°\^"^***"" 
these  causes ;  that  the  ple;^,  although  pleaded  in  abatement  of  "  thereby 
the  whole  demand  of  the  plaintiff,  did  not  apply  to  the  whole  of  \\  to^^hor- 
the  money  above  demanded  by  him ;  that  it  did  not  extend  to  T*  JI^^ 
both  the  causes  of  action  above  specified,  but  only  to  one  of  "plaintiff,*' 
tticm ;  and  that  the  defendant  had  not  pleaded  an  abatement  of  rowed  by 
tiic  declaration  or  count  of  the  plaintiff,  but  in  abatement  of  his  and^othcrl 
writ  merely,  and  hadnevertlieless  relied  upon  matter  appearing  5"!"^'^? 
milv  in  the  declaration  or  count,  without  slievving  any  delect  in  H>paniteiy. 

.,     *       .,  ^        ^  Ondeinai-^ 

llie  writ.  rerjiccanso, 

Marrji/ai^m  support  of  the  dem  urrer. — The  plea  professes  to  be  an  ^^Jred 
an  answer  to  the  whole  declaration,  and  vet  ^ ive.^  an  answer  only  ^^^^  ""^  ^^c 
lo  part,  and. is  therefore  bad.     Com.  Dig.  "  Pleader"  ^E  1.)  action, (that 
Ascue\.  Saundcrson,  Cro.  A7.43J;  fVeeksv.  Peach,  Salk,  /79j  in  the  first 
and  Trueman  v.  IJurst,  aute^  I  vol.  40.   The  plea  is,  that  the  said  c„Trt  held 
sum  of  money,  &c.  was  borrowed  by  the  defendant  and  five  others^,  {I^f^f  ^  Q^bt 
whereas  two  sums  are  mentioned  in  the  declaration.     The  plea  wiiMie  for 

'  intenst  of 

money ;  Scrub     {t  B  ^.  I*  4'JO.T 

£;:ives 


Hi 
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1794.  gif  ei  no  answer  whatever  to  the  second  count ;  for  Oe  said  sum 
o{  money  mentioned  in  the  plea  as  having  been  borrowed  of  the 
plaintifl^  can  only  apply  to  the  first  count,  which  is  for  money 
borrowed)  and  not  to  the  second  count,  which  is  merely  for  ^ 
interest  of  another  sum.  The  plea  is  bad  also  on  another  ground. 
It  only  prays  judgment  of  the  writ,  and  cannot  therefore  be 
supported  by  referring  to  matter  contained  in  the  declaration. 
The  defendant  in  his  plea  should  have  prayed  judgment  of  the 
declaration  as  well  as  of  the  writ ;  and  not  having  done  so,  he 
cannot  couple  the  declaration  with  the  writ,  to  shew  that  (he 
Wtit  should  abate ;  there  being  no  variance  between  the  writ 
smA  the  declaration. 

Mmsdl  contra.  The  first  objection  does  not  exist  in  point  of 
fiict,  inasmuch  as  the  pka  does  give  an  answer  to  the  whole  of 
tiM  plaintiflTs  demand*  Though  the  declaration  contains  two 
counts,  the  second  appears  to  be  for  a  demand  of  interest  on  the 
principal  smn  mentioned  in  the  first  count,  making  together  one 
sum ;  the  interest  being  merely  accessary  to  the  principal ;  and 
it  cannot  be  supposed  that  the  sum  mentioned  in  the  last  coont, 
as  left  by  the  plainti ff  to  the  defendant,  for  which  the  interest 
is  claimed,  is  a  diflferent  sum  from  that  mentioned  in  the  first,  as 
having  been  borrowed  of  the  plaintiff  by  the  defendant ;  becanse 
money  borrowed  by  the  defendant  of  the  plaintiff,  and  money 
lent  l^  the  plaintiff  to  the  defendant,  are  convertible  terns. 
JBnt  even  if  this  plea  were  only  to  be  considered  as  an  answer  to 
fte  first  count,  as  the  second  count  cannot  be  supported,  it  was 
Hot  necessary  for  the  defendant  to  plead  to  it.  The  second  ooant 
is  for  interest  only.  Now  in  Seaman  v.  Dee  (a),  it  was  held, 
*^  that  no  action  of  debt  lies  for  the  interest  of  money,  but  rt  is 
*<  to  be  recovered  by  assumpsit  in  damages."  Then,  if  the  second 
eonnt  be  bad  in  law,  the  Cqurt  will  not  give  a  judgment  of  rer^ 
pondeas  ouster^  because  that  would  be  to  compel  the  defendant  to 
ahswer  to  a  demand  which  they  know  is  not  founded  in  law. 
In  answer  to  the  other  objection ;  it  is  said  in  Co.  IM.  303.  b. 
*'  The  count,  or  declaration,  is  an  exposition  of  the  writ,  and 
^  addeth  time,  place,  and  other  necessary  circumstances,  that  the 
*^  Bame  may  be  triable ;  and  any  imperfection  in  the  count  doth 
^*  abate  the  writ."  The  defendant  may  take  advantage  of  tbs 
present  objection,  by  praying  judgment  of  the  writ  only,  with^ 
out  praying  judgment  also  of  the  declaration  s  tiie  authorities 

'     (a)  1  rentrU^  198. 

batog 
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being  both  wwjs.    Ckft's  Entr.  p.  4.  pi.  §.  fi  7.  pt.  17;  and      1794. 

p.  15,  pL  37.  

MarryiU,  in  reply.-^It  may  be  adftiitted  that  money  borroiv^d  agttbni 
by  the  deiendaM  of  the  piaiBtfff,  Mid  «ietiey  tent  by  the  plain-  ^^^^>"^- 
tiff  to  the  defendant,  are  in  subfltanee  the  same  thing  :  bat  the 
second  count  is  not  nMerely  tar  money  borrowed^  but  for  the  in* 
terest  of  a  dfflerent  sam  from  that  Asentioned  in  the  first  count. 
WHh  negard  to  the  second  count,  an  action  of  debt  will  lie  to  re* 
cover  interest,  notwiAslanding  the  ease  in  Ventris :  but  even  if  it 
iriH  not,  and  if  the  second  coon  t  cannot  be  supported,  the  de* 
ibodant  should  have  demuiVed  to  it,  and  catmot  take  advantage 
oftbat  defect  in  thepresentpleafn  abatement.  Thecasein  Fen^ 
^«  seems  questionaMe,  on  the  grounds -on  which  it  is  there  sttp* 
posed  to  have  been  determined.  For,  independently  of  the  other 
point  there  resolved,  namely,  that  b  judgment  which  happened  lo 
be  erroneous  could  not  be  relied  upon  in  pleading,  although  it 
was  then  unreversed,  one  reason  given  to  shew  that  debt  would 
not  lie  for  interest  was, ''  that  it  was  to  be  recovered  by  assumpsit 
^^  in  damages.'^  But  if  a  sum  were  lent  for  a  certain  number  of 
years,  with  interest  payable  half  yearly,  the  interest  could  not  be 
recovered  hy  assumprit  in  damages  for  not  paying  the  principal^ 
inasmnoh  as  the  latter  would  not,  in  that  case,  be  recoverable  at 
the  time ;  and  thus  the  lender  would  have  no  means  of  enforcing 
one  part  of  the  contract.  Nor  can  the  other  point,  mentioned  by 
JLord  Hale,  in  that  case  be  supported,  namely,  ^^  That  where  the 
^^  party  binds  himself  fay  deed  to  pay  the  principal  with  interest, 
^  the  interest  is  not  to  be  included  with  the  principal  in  an  action 
^^  of  debt,  but  shall  be  turned  into  damages ;"  for  the  interest 
which  is  secured  by  deed  cannot  be  ^covered  in  assumpsiL  But 
that  ease  allows  that  interest  may  be  recovered  in  assumpsit  / 
and,  wherever  indebitatus  assumpsit  is  maintainable,  debt  is  also. 
Walker  v.  Witter ^  Dougl.  1.  But  even  if  the  second  count  can- 
not be  supported,  the  defendant  should  have  demurred  to  it.  In 
anstver  to  a  question  from  the  Court,  Whether,  if  the  second 
count  W^re  bad,  there  would  not.then  be  a  variance  between  the 
writ  and  the  declaration,  as  to  the  sum  demanded  ?  he 'said  that 
it  was  not  necessary  that  tbe  plaintiff  should  recover  in  an  ac- 
tion of  debt  the  whole  sum  sued  for ;  and  he  mentioned  M^  QuiU 
Uh  v.  Cox  (a),  where  it  was  held  that  a  plaintiff  might  recover 
in  debt  a  less  sum  than  he  demanded  in  the  writ ;  and  that  that 
t^  m  case  where  the  different  sums  mehtioned  in  the  declaration 

did 
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1794.      did  not  amount  to  the  sum  specified  in  the  .writ,  and  where  that 
■  Mas  assigned  as  a  special  cause  of  demurrer. 

"7aL?  ^^^  Kenyon,  Ch.  J.— The  case  cited  from  Ventriso^i 
Jamieson.  not  to  be  treated  lightly,  or  overturned  without  great  considera- 
tion, because  it  has  the  sanction  of  Lord  IIale*B  name.  But, 
as  at  present  advised,  I  confess  it  appears  to  me  that  the  reasons 
given  in  support  of  tliat  judgment,  are  strong  to  shew  that  the 
decision  should  have  been  the  other  way.  For,  if  it  were  rightly 
decided  in  that  case,  that  an  action  of  debt  will  not  lie  for  in- 
terest, great  injustice  would  be  done  in  a  variety  of  instances 
that  might  be  put.  If  by  the  terms  of  the  contract,  the  paymeDt 
of  the  money  borrowed,  is  to  be  postponed  till  a  distant  day, 
and  interest  be  reserved  and  made  payable  in  the  mean  time,  tbe 
lender  would  not,  according  to  that  doctrine,  have  any  means 
of  enforcing  the  payment  of  the  interest  liefore  the  principal 
can  he  recovered.  And  in  the  instance  put  of  tbe  security  beinf; 
by  deed,  tbe  lender  could  not  recover  interest  at  all  in  ossumf- 
sit,  on  account  of  the  deed. 

Strictly  speaking,  this  is  not  a  dilatory  plea,  though  it  is  nearW 
so,  for  if  judgment  had  been  recovered  against  all  the  contract- 
ing parties,  tiie  plaintiff  might  have  obtained  the  fruits  of  it 
against  one  only,  though  indeed  the  others  would  have  been 
liable  to  contribute  their  proportion  to  that  other.  This  plea 
professes  to  be  a  plea  to  the  whole  of  the  plaintiif 's  demand:  but 
it  certainly  does  not  amount  to  that;  for  it  is  in  terms  confined 
to  the  first  count  only,  which  is  "  for  money  borrowed,"  andean- 
nat  be  extended  to  t^he  second,  which  is  not  for  money  borrowed. 
Were  it  not  for  the  case  in  Ventris^  T  should  be  clearly  of  opinion 
that  judgment  should  be  given  against  the  defendant :  and  even 
if  that  case  can  be  supported,  still  1  think  this  plea  is  bad;  be- 
cause it  professes  to  go  to  the  whole  declaration,  when  intruih 
it  gives  no  answer  lo  the  second  count.  The  defendant  should 
have  demurred  to  that  count,  if  he  had  thought  that  the  case  la 
VnUris  would  have  supported  the  position  there  laid  down. 

AsHHURST,  J. — We  must  take  the  two  sums  mentioned  in  the 
two  counts,  to  be  two  distinct  sums  that  are  not  connected  ^^^ 
each  other;  for  it  is  stated  that  the  first  count  is  for  money 
•  borrowed;  and  that  the  second  count  is  for  the  interest  of  fl«o- 
/Af  r  sum  of  money  lent  by  the  plaintifil  And  one  question  here 
is.  Whether  the  plaintiff  may  not  demand  on  the  face  of  tbe  de- 
claration, the  interest  of  that  second  sum  by  itself?  In  the  ii>- 
stance  already  alluded  to^  of  money  secured  by  a  note,  but 
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payable  at  a  distant  day,  with  interest  half  yearly  in  the  interim,      1794. 
could  not  the  lender  recover  the  interest  in  assumpsit  by  itself,  — — 
without  waiting  until  the  principal  is  due?  If  he  can,  I  think      a^in^ 
he  may  also  recover  in  an  action  of  debt,  if  he  choose  to  run  the   J^>»'«so^'- 
risk  of  the  defendant's  waging  his  law,  on  the  authority  of  a  case 
in  Douglas  (o),   in  which  it  was  held  that,  where  a  party  can 
maintain  an  action  of indebitalus  assumpsit^  he  may  (ifhe  please,) 
brmg  debt.  At  all  event«j,  the  defendant  should  not  have  plead- 
ed in  abatement  to  the  whole  declaration  for  a  defect  in  one  count 
only.     For  whatever  Cause  there  may  be  to  abate  the  action  as 
fer  as  respects  the  first  county  the  second  count  remains  good, 
according  t6  the  doctrine  in  Godfrey^  case  {h) ;  "  In  df^tinue  of 
"  a  box*  sealed  with  charters  and  muniments  concerning  the 
^^  plaintifTs  inheritance,  the  plaintiff  declared  of  four  charters 
^'  come  to  the  defendant's  hands  by  trover  and  entitled  himself 
^^  well  to  three,   and  it  appeared  by  his  declaration,   that  the 
^  fourth  concerned  land,  whereof  the  plaintiff  and  his  wife  were 
'^jointly  seised,  as  appeared  b}  his  own  shewing  .-  but  because 
^'  that   went  to  the  action  as  to  the  husband,  (for  he  alone  in 
'^  such  case  cannot  have  other  action,)  for  this  cause  it  was  ad- 
"  judged  that  the  writ  should  stand  good  for  the  remnant." 

Grose,  J. — This  is  not  quite  so  dilatory  a  plea  as  many  others 
in  abatement,  because  perhaps  it  may  be  material  for  this  de- 
fendant tahave  his  partners  also  bound  by  the  same  judgment. 
The  rule  in  pleading  has  been  correctly  stated  by  the  plaintiff's 
counsel ;  that  if  the  plea  in  abatement  be  to  the  writ,  it  must 
answer  the  whole  demand,  but  this  plea  only  answers  part, 
namely,  the  count  for  the  money  borrowed.  It  has  been  said, 
however,  by  way  of  answer,  that  the  count  is  only  an  exposition 
of  the  writ :  be  it  so  ;  but  this  declaration  contains  two  de- 
mands, the  one  for  principal,  the  other  for  interest  of  another 
sum,  and  the  plea  only  gives  an  answer  to  the  first.  As  to  the. 
second  count,'  I  am  not  satisfied  that  it  is  bad  :  but  if  it  cannot 
be  supported,  the  defendant  should  have  demurred  to  it;  in- 
stead of  which  he  affects  to  answer  the  whole  declaration  by 
his  plea,  and  jet  only  answers  part. 

Lord  Kenton  then  said  that,  even  if  the  authority  cited 
from  Ventris  could  be  supported,  though  he  strongly  doubted  of 
the  decision,  it  would  not  assist  the  defendant  in  this  case ;  and 
that  there  must  be  judgment, 

Respondeat  ouster. 

(«)  Dwgl  1.  W  11  Rep.  45.  h. 


Friimu 
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DenH)  on  lb«  D^niieciif  Mooi)  agamt  Mbiaor. 


Only  u         A  T  the  last  Xork  awi^&  «  verdict  w«s  (buqd  ft(p  Ui#  \mw  of 

iTfo^fleef     xjL  the  plaiotifl^  aub^iect  to  the  opinion  of  this  Comi  on  Die 

woiSs^^^  followiag  c^se  :  John  Carr  beiag  aeisod  in  fee  of  the  pfeinisei 

II  ^^     in  question,  being  copyboU  eatsatea  of  inheritance,  and  alap  of 

«<  my  laofk,  another  copyhold  estate  (devised  as  hereinafter  mentioned  to  JV. 

«•  mrDts,      Lister^)  in  the  manor  of  EcclesfieU^  and  having  sunreadered  tko 

"iUtom«i&r   ^"'^  to  the  nae  of  his  wiU»  devised  as  follows ;  ^  I  give  sod 

II  ^ither       «  devise  unto  N.  Lister^  of,  &c.  all  that  my  customary  or  copy 

'« or  copy-    *^  hold,  messnage'or  tenement  witli  the  appurtenances  sitoale,  ftc 

••  Il^^air"^  ^^  All  the  rest  of  my  lands,  tenements,  and  heredUamenU  eiditr 

II  ^^^S^  ^^  freehold  or  copyhold  whatsoever  and  wheresoever,  and  also  ali 

^pasfmmu^  <<  oiy  goods,  chattels,  and  personal  estate  of  what  niters  or 

<«  dSumd  *^  kind  soever,  after  payment  ofmyjmt  debts  andfimerd  9jq^ 

"^^^mtt,   ^^  c^h  I  ffi^^f  devise,  aiid  bequeath  the  same  unto  piy  wifc, 

II  ^JC^i^   **  Sissiljf  Carr;  and  I  do  hereby  nominate  and  appoint  hsr  my 

r  sjif. «  B.    <c  said  wife,  sole  executrix  of  this  my  will."    In  Ocioief  1755, 

'^  Sissily  Carr  was  admitted  tenant  on  the  death  of  her  hmbsad ; 

and  in  January/  1760,  previoi]^  to  her  marriage  wi|b  the  4ofcQ4- 

ant,  she  surrendered  to  the  use  of  herself  until  her  maniage 

with  the  defendant,  remainder  to  the  defendant  iq  fee.   The 

marriage  took  effect  in  February  1760.    Smily  JUeUor.&Aia 

November  1793.    The  lessor  of  the  plaintiff  is  the  hsir  at  bw 

of  the  devisor,  John  Carr;  and  the  queation  is,  Whether  Siu^ 

took  a»  estate  in  fee  or  for  Kfe  only  ip  the  premises  devias4  ^ 

her  pnder  the  above  will? 

Woodf  for  the  lessor  of  the  plaiDtifl^  (^ontmded  that  SusUjf  took 
Oldy  an  estate  for  life.  It  is  a  settled  rule  that,  unlem  the  Cosrt 
can  fiod  words  in  the  will  itself  syftcient  to  cany  a  fee,  the;  sie 
bound  to  say  that  eoly  an  estate  fc^r  life  passes,  aUhpi^  ttif 
may  conjecture  that  it  was  the  devisor's  intention  to  give  a  b^ 
Now  there  are  no  words  in  this  wiU  snfficieot  to  pass  a  fee- 1^ 
are  no  introductory  words  shew^^S  an  iatentieni  in  the  dsvisor 
to  dispose  ofall  his  property.  And  tfiereisnopfeteaeetaay 
that  more  than  an  estate  fii>r  lUe  was  givea  to  N.  LMn  WMk 
the  first  devise,  which  is  similar  to  the  datise  m  %iiestiea,  except 
that  the  former  does  not  contain  the  word  <'  bereditamenti,"  <^ 
the  charge  of  debts.    But  it  will  be  contended,  on  behtif  of 
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the  defendant,  that  a  fee  is  well  devised  to  Shsilj/  either  by  the     1794. 
use  of  the  word  ^*  hereditaments/'  or  by  the  charge  of  the  debts 


and  funeral  expences.  As  to  the  first :  It  has  been  determined  ^Sl^ 
in  several  cases  that  "  hereditaments*'  will  not  pass  a  fee.  Hope*  ^SUmL 
wellwAcklaridj  Salk.  239,  Canning  v.  Cannings  7lfo5f/.S40.and 
per  Lord  Kenj/on  in  Doe  d.  Palmer  v.  Richards.  antCy  3  w/.  SS6. 
Neither  will  the  other  words  <<  after  payment  of  my  just  debts 
"  and  funeral  expences"  enlarge  the  estate  to  a  fee.  For  in  the 
first  place,  those  words  only  relate  to  the  personality  :  but  even 
if  they  be  considered  as  equally  applicable  to  the  real  estate,  they 
are  not  sufficient  to  give  a  fee,  because  they  are  no  charge  on 
a  devisee  in  re<;pect  of  that  estate.  Generally  speaking,  the 
personal  estate  is  the  fund  out  of  which  those  expences  are  de» 
frayed  ;  and  unlets  in  this  will,  those  words  are  necessarily  refiNr- 
able  to  the  real  estate,  the  Court  will  not  refer  them  to  it,  beeause 
the  heir  at  law  is  not  to  be  disinherited  but  by  express  words. 
But  the  devisor  appears  to  have  intended,  from  the  manner  in 
which  the  devise  in  question  is  framed,  that  those  expencea 
should  only  be  a  charge  on  the  personality ;  for  the  devise  of 
the  real  estate  is  complete  at  the  words  ^^  whatsoever  and 
^'  wheresoever;"  and  having  devised  the  real  estate,  the  devisor 
then  proceeded  to  make  another  and  a  separate  disposition,*'iifiif 
^^  aboalfy^  &c. ;  and  he  only  subjected  the  latter  (the  personal 
estate)  to  the  payment  of  those  debts.  In  Hopewell  v.  Ackland 
the  words  were,  ^^  I  devise  all  my  lands,  tenements,  and  heredi- 
^^  taroeats  to  A.i  Ilem^  I  devise  all  my  goods  and  chattels,  and 
^^  whatsoever  else  I  have  not  disposed  of  to  the  said  A.^  be  paying 
^  my  debts  and  legacies.^*  There  it  was  argued  that  "  //em"  join- 
ed the  sentences :  but  Trevor^  Ch.  J.  said,  that  it  was  an  osual 
word  in  a  will  to  introduce  new  distinct  matter ;  and  that  a  clause 
thus  introduced,  was  not  influenced  by,  or  to  influence,  a  pre* 
ceding  or  subsequent  sentence,  unless  it  wereof  itself  imperftot 
and  insensible  without  reference  :  but  here  the  former  sentence 
is  complete  without  any  reference  to  the  latter.  In  Eyles  v*  C!»- 
fy  (a),  where  the  words  were,  '^  I  will  all  my  debts  shall  be  paid 
^  before  any  of  my  legacies  or  gifts  hereinafter  mentiened,*'  it 
was  held  that  the  lands  were  not  subjected  to  the  payment  of 
the  debts.  But  even  if  these  debts  were  a  charge  on  the  real, 
aa  well  as  on  the  personal  estate,  these  words  alone  will  nei  pass 
the  fee^  because  they  create  no  charge  on  the  devisee.     la 

(«)ir<m.4K7. 

1  Canning 
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Cantiwg  V.  Cannings  under  tlie  words  "  after  Iris  ju<t  lr« 
"  gacies  and  funeral  expencos  are'fully  satisfied  and  paid"  only 
an  estate  for  life  passed.  So  in  Dickins  v.  Marshal  [a),  whrre 
the  wordf*  were  "  after  his  debt*<  and  lej^acies  paid."  And  lhi< 
18  di^tinsi^uishable  from  the  case  of  Doe  v.  Richards^  where  a  fee 
was  held  to  pass  by  the  words  "  legacies  and  funeral  expences 
"  bein^  thereout  paid ;"  for  that  stihjected  the  devis  •€  to  the  pay- 
inent  of  those  charges,  and  he  mi^ht  not  have  had  wherewitkl 
to  satisfy  them,  if  he  had  only  taken  an  eslate  for  life. 

Toppings  for  the  defendant.  First,  it  is  evident  that  the  de- 
visor did  not  mean  to  di  intestate  with  respect  to  any  part  of 
his  property;  Secondly,  The  inheritance  passed  by  the  word 
"  hercditametits;"  or,  Thirdly,  by  the  subsequent  words  wliicb 
subject  the  estate  in  the  hands  of  the  devisee  to  the  paymer.iof 
debts.  First,  The  devisor  gave  an  estate  for  life  in  the  cop} bold 
to  N.  Lister;  and  then  he  proceeded  to  dispose  of  every  thin? 
else,  "  Ail  the  rest  of  his  land«,  tenements,  and  hrrcdilameaf' 
*'  either  freehold  or  copyhold,  and  all  his  goods,  chattels  and 
**  personal  estate,  of  what  nature  soever."  Therefore  be  did  not 
mean  to  die  intestate  as  to  any  part  of  his  property.  Aud  the 
circumstance  of  there  being  no  other  residuary  clau8e,strengthen» 
the  observation,  that  the  devisor  thought  he  had  before  di«po»'<i 
of  every  thin?.  Secondly,  the  devise  to  the  widow  is  different 
from  that  to  A'.  JAster^  because  the  one  in  question  contain^ 
the  word  "  hereditaments,''  which  alone  will  carry  a  fee.  Jt 
must  indeed  be  admitted,  that  in  Ilopev^ellv.  ^cA&wrfitwaslieH 
that  the  fee  was  not  devised  by  this  word,  though  it  was  by 
other  words  used  in  the  same  will.  But  in  Doe  v.  Richards  Mr. 
J.  fitt/Zfr  seemed  to  be  of  opinion  that  that  word  alone  »a« 
BuiBcient  to  convey  the  inheritance.  With  regard  to  Camnff§^' 
Cannings  it  is  to  be  observed  that  that  decision  is  only  reported 
hr  JMosel^y  a  book  of  little  authority.  And  this  is  di8tingui^b• 
able  from  that  case  ;  for  there  the  Master  of  the  Rolls  decidfd 
merely  on  the  ground  of  intention,  (it  being  a  devise  to  execu- 
tors,) and  not  on  the  legal  import  of  the  word  itself.  But,  thirdly. 
This  estate  is  subjected  to  debts  in  the  hands  of  the  devisee* 
and  therefore  she  must  take  a  iee.  Every  devisor  is  suppo^ 
to  mean  a  benefit  to  the  devisee ;  and  whenever  he  subjects  th« 
estate  in  the  devisee's  bands  tio  the  payment  of  debts  or  an  ao- 
nuity,  it  is  considered  that  he  intended  to  give  such  an  estate 


(a)  Cro.  Elix.  STO. 
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as  will  benefit  the  devi^^  after  those  payments.    And,  in  ques'^      1794. 

tions  of  this  kind,  the  Courts  have  never  examined  the  com-  ^^^  ^^ 

parative  value  of  the  charge  and  the  estate  charged :  it  is  sof-      Moor 

ficient  if  by  possibility  the  devisee  may  be  a  loser  by  taking  only    i^ff^a, 

an  estate  for  life.  This  case  cannot  be  distinguished,  on  principle, 

from  that  of  Doe  v.  Richards,  There  the  estate  was  given  to  the 

devisee,  ^^  the  debts  being  thereout  paid  ;*'  here  it  is  given  to 

her  '^  after  payment  of  debts  ;'^  but  in  both  it  was  intended  that 

the  devisee  should  take,  and  that  the  debts  should  at  all  events 

be  paid  out  of  the  estate ;  to  enable  the  devisee  to  do  which  he 

must  take  a  fund  sufficiently  large  for  that  purpose,  namely, 

the  inheritance.     For  if  it  be  said,  that  in  this  case,  as  the 

estate  is  only  given  to  the  devisee  ^'  after  payment,''  &c.  the 

estate  is  liable  to  that  charge  before  the  devisee  is  entitled  to 

take  any  thing;  it  may  be  answered  that  the  devisor  intended 

that  at  all  events  the  devisee  should  receive  a  benefit  from  the 

devise,  if  the  fee-simple  of  the  estate  were  more  than  sufficient 

to  defray  the  charge.   It  has  been  contended  however  that  these 

debts  are  not  a  charge  on  the  real  estate :  but  it  is  manifest 

from  the  penning  of  the  will  that  the  devisor  meant  to  charge 

that  as  well  ^s  the  personal  estate ;  for  the  devise  of  the  feal 

and  that  of  the  personal  estate  are  coupled  together,  and  this 

charge  is  annexed  to  both.  It  differs  firom  Hopewell  v.  Ackland 

in  this  respect :  there  an  attempt  was  made  to  couple  the  two 

devises  together  by  means  of  the  word  ^^  IlerrC^  only;   whereas 

here  they  are  evidently  joined  by  the  words  '^And  also,''  &c. 

Lord  Kenyok,  Ch.  J. — It  is  admitted  that  under  the  first  de- 
vise in  this  will,  that  to  N.  Lister^only  an  estate  for  life  passed.  . 
And  this  question  arises  on  the  following  one,  which  it  is  not 
necessary  for  me  to  state  again.  Had  there  not  been  such  a  cur- 
rent of  authorities  as  we  find  in  the  books,  since  the  passingof  the 
statute  of  wills,  on  the  construction  of  wills  to  further  (as  it  has 
been  called)  the  intentions  of  devisor?,  perhaps  it  would  have 
been  better  that  the  same  strict  words  bad  been  required  in 
testamentary  dispositions  of  land  as  in  those  by  deed ;  because 
then  the  language  of  passing  estates  would  have  been  so 
familiar  that  few  questions  would  have  arisen  on  wills.  Foi* 
it  has  been  often  observed  that  few  questions  arise  on  the 
construction  of  deeds  when  compared  to  those  which  daily  arise 
on  wills.  'But  we  are  bound  to  consider  the  series  of  authorities 
on  this  subject  as^the law  of  the  land;  and  it  would  be  extremely 
dangerous  now  to  remove  those  land  marks  of  real  property, 

V01..V.  20  on 
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I7d4.     oti  i^tiich  mankind  have  acted  for  such  a  length  of  tiHie.   It 
■  many  of  the  cases  that  have  been  litigated,  and  in  whkh  it  hts 

^MoolT^  been  decided  that  the  first  devisee  was  only  entitled  to  a  life 
uSuuoL  ^^^^^9  one  cannot  but  suspect,  privately  spemking,  that  it  wss 
the  intention  of  the  devisor  to  give  the  absolute  property  to  tke 
first  taker ;  and  Lord  Mansfield  used  to  observe  that  the  comwn 
class  of  men  imagined  that  they  could  devise  a  fee-simple  hy  the 
same  ^i^ords  that  are  sufiiciefit  to  give  a  piece  of  plate.  But  the 
contrary  of  such  a  supposition  has  now  been  decided  by  so  aiasy 
authorities  that  it  would  be  dangerous  to  shake  them ;  and  is 
deciding  on  the  construction  of  wills  we  must  not  indulge  in 
conjectures  or  wishes,  but  determine  on  the  words  used  ac- 
<!ording  to  those  authorities.  Where  the  word  "  estate"  hw 
occurred,  that  word  has  been  held  ex  vi  iermini  to  pass  a  fee. 
The  courts  indeed  have  gone  as  fiir  as  they  could  to  give  the 
abfsolute  interest  to  the  first  devisee:  but  there  are  certain  liaiits 
which  they  have  put  on  their  construction  of  wills,  and  we 
must  take  care  not  to  transgress  them.  Where  a  devisee  is  di- 
rected to  pay  an  annual  rent  charge,  or  a  solid  sum,  to  another 
person  out  of  the  estate  devised,  it  has  been  properly  decided 
that  the  devisee  should  take  a  fee,  because  he  might  be  a  lo^er. 
Unless  the  estate  in  his  hands  were  at  all  events  sofficieat  to 
enable  him  to  bear  those  charges.  Where  a  sum  of  money  is 
given,  it  may  be  payable  before  the  rents  may  become  doe, 
and  where  an  annual  charge  is  made  on  the  estate,  it  may  con- 
tinue beyond  the  life  of  the  devisee,  and  therefore  it  is  necessary 
U\  both  those  cases  that  the  devisee  should  have  a  perroasent 
rs  ^.  ar  S,^  fund.  This  case  has  been  compared  to  that  of  Doe  v.  Richerdst 
"  '^  but  there  the  words  were  '*  my  legacies  and  funeral  expenees 
**  being  thereotU  paid,"  which  imported  that  those  sums  were  to 
be  paid  by  the  devisee  out  of  the  interest  given  to  her ;  and  iFdie 
had  died  immediately  after  the  devisor,  and  had  only  taken  a 
life  estate,  the  fund  out  of  which  she  was  to  bear  those  cbsn?^ 
might  have  fiiiied ;  we  were  therefore  compelled  to  make  that 
decision,  ami  lam  now  perfectly  satisfied  with  it.  But  in  this  case 
the  words  of  the  will  arc,  "  after  payment  of  my  just  debts  asd 
'*  funeral  expences.'^  Now  supposing  the  devisor  had  in  thek^ 
ginning  of  the  will  ^barged  hi|  debts  and  funeral  expencesonhi$ 
real  estate,  and  had  (hen  after  a  series  ofltmitations  devised  to  his 
wife  in  the  words  now  u<»ed,  it  could  not  have  been  contended  that 
jiucb  a  charge  on  the  real  estate  wouM  have  passed  the  fee  to  bis 
wife;  and  if  not.  the  place  in  which  the  same  words  tte  iatf^ 

dueed 
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duced  CAnrtot  f  ttty  the  question.    I  admit  that  tbe  vet\  estate  is      1794. 
charged  with  the  payment  of  debts  and  flineral  expenses,  if  the 


personaiitybeinsnfficientfbrthatpurpose;  bat  there  are  no  words  ^'mJ^ 

charging  the  e9tate  in  the  bands  of  the  wife  with  the  payment  of   mj^ji 

those  debts.    This  therefore  essentially  differs  the  present  lease 

flom  that  of  Doer.  Richards  ;  ibr  there  the  debts  were  to  be  paid 

by  the  devisee,  and  were  a  charge  on  the  estate  in  his  hands4 

whereas  here  the  debts  are  no  charge  on  the  dettsee.     I  cannot 

distinguish  this  case  from  one  of  those  cited  by  the  plaintiff*a 

coiinsel,  that  of  Oinning  ▼.  Cannings  where  it  was  held,  that 

only  art  estate'fbr  life  passed  under  similar  words;  and  there  is 

another  decision  of  the  same  kind  in  9  Alk\  SH.     It  has  beeil 

contended,  however,  on  another  ground,  that  the  wife  of  the 

detiscirtook  a  fee,  because  the  word  "  hereditaments'*  is  used  In 

the  device  to  her;  but  the  cases  cited  by  the  plaintiflT's  counsel 

shew  that  that  word  is  not  sufHcient  to  pass  a  fee«  and  those  cases 

afe  not  opposed  by  any  one  judicial  authority.  An  expression  of 

my  brother  Bullet  in  a  Isfe  case  has  indeed  been  mentioned,  as 

beinj}  contrary  to  the  decided  cases ;  but  it  was  not  necessary  for 

us  in  that  t»se  to  make  any  determination  on  the  legal  import  of 

that  word,  because  we  were  of  opinion  on  another  srround  that 

the  devisee  took  a  fee.  I  think  my  brother  Butter  did  not  mean 

to  be  bound  by  the  expressions  he  there  u^ed  on  this  point;  and 

at  all  events  they  do  not  necessarily  import  that  be  thought  that 

the  word  **  herecKtaments*'  would  pass  a  fee.    In  some  of  the 

ca^es  upon  wills,  intnodnctory  words  declaring  thedevisor^s  in* 

tention  to  dispose  of  every  thing  he  had,  have  been  relied  on  as 

a  circumstance,  taken  into  consideration  with  others,  to  sheiT 

that  he  meant  to  give  a  fee,  though  that  circumstance  alone  has 

never  been  relied  on  for  that  purpose  (a) ;  however  in  this  cascf 

It  is  sufficient  to  say  that  those  words  are  wanting^ 

Taking  all  the  authorities  together,  and  endeatrdUrlng'  to 
establish  an  uniformity  of  decisions,  I  think  we  are  bound  i0 
determine  against  the  devisee  in  this  case ;  for  whatever  our  COn^ 
jectures  may  be  (and  privately  speaking  I  think  the  devisofm^nt 
to  give  an  estate  in  fee  to  his  wife)  we  are  not  at  liberty  to  follow 
those  conjectures,  but  are  compelled  by  the  authorities  to  say 
that  she  only  took  an  estate  for  life  under  her  busband^s  will. 
^  Grose,  J.  (b) — tn  the  construction  of  wills  we  must  be  guided 
by  those  rales  which  we  find  established  i  n  former  cases.  And  one 

{a)  Vide  mU,  13  ^lA. 

ib)  Mr.  J.  Aakhurtt  was  prevented,  by  indisposit'um  ending  oo  tbif  and  frtitf 
nibtequeiiCdayiotbetena.  .     '     ' 

;3  09  irillf 
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rule  is  clear,  that  the  heir  at  lanr  is  not  to  be  disinherited  nnless 
the  devi8or*8  intention  to  disinherit  him  can  be  collected  from  the 
words  of  the  will.  What  is  a  sufficient  proof  of  that  intention 
is  not  indeed  accurately  defined,  as  applicable  to  every  case  that. 
may  arise ;  bnt  there  are  some  rules  laid  down  upon  this  sabject 
to  which  we  are  bound  to  adhere ;  and  one  of  them  is,  that  if  a 
man  give  his  house  to  A.  without  other  words,  it  is  only  a  devise 
for  life,  whatever  may  be  our  conjecture  of  the  devisor's  inten- 
tion. In  this  case  an  attempt  has  been  made  by  the  defeodanf  9 
counsel  to  enlarge  the  devise  to  the  widow  by  the  word  ^  here- 
<<  ditaments."  But  the  cases  cited  by  the  plaintiff's  counsel 
shew  that  that  word  alone  will  not  pass  a  fee,  and  no  cootrary 
decision  has  been  mentioned.  I  think  I  am  therefore  bound  to 
say,  that  that  word  alone  will  not  extend  the  devise  to  the  widow 
beyond  a  life  estate.  On  the  other  part  of  the  will  relative  to 
the  charge  on  the  estate ;  even  if  the  cases  cited  by  the  plaintiff's 
counsel  had  not  been  so  strongly  in  point,  I  should  have  required 
much  argument  to  convince  me  that  the  widow  was  entitled  to 
the  fee  under  the  last  clause.  Besides  where  a  man  gives  his 
land,  and  then  goes  on  to  give  his  personal  estate  after  payment 
of  debts,  it  is  fair  to  suppose  that  he  intends  that  the  payment 
shall  be  made  out  of  that  fund,  which  the  law  first  appropriates 
to  the  payment  of  such  debts. 

On  the  authority  of  the  cases  alluded  to,  and  on  my  not  find- 
ing any  thing  in  the  will  from  which  I  can  clearly  see  that  the 
devisor  intended  to  disinherit  the  heir  at  law,  I  am  compelled 
to  say  that  in  this  case  the  widow  took  only  an  estate  for  life. 

Postea  to  the  plaintiff  (a). 

(a)  Tbe  same  jodf^ment  ww  given  on  this  case  pat  into  the  shape  of  a  special  vn^ 
diet,  jMwI.  6  voL  173. ;  b«t  the  jadgment  was  reTened  in  tbe  Exchequer  Chasiber;  tHe 
lBot.if  Pull.  SO.  But  see  Doe  v.  AUtn^pott.  8  wt  and  JDm  v.  Wright,  8s*J.M.i 
G9odright  v.  Stacker,  ante,  13.  and  AfHrtmi  ▼.  SwUioum^  mU^  S92. 


Fridmff 
May  16th. 


Clifton  against  Walmesley  and  Another. 


The  lessee 
of  a  coal 
mine,  who 
covenants 


THIS  was  an  action  of  covenant  wherein  the  declaratioD 
stated  an  indenture  dated  SOth  September  1781,  wberebj 
Thomas  CUflon^  under  whom  the  plaintiff*  claimed,  demised  to 

cenaui  share  of  aU  wich  sums  of  money  as  the  coal  should  sell  for  at  the  nit's  month,  b  ^}^ 
under  that  covruaut  to  pa>  to  the  lessor  any  part  of  the  money  produced  by  sale  of  lfcecpiB«^ 
where  than  at  tbe  pit's  mouili.  ....  ^      .^..      .     .      ^.^^r 

And  evideobc  of  tbe  lessee's baTing  accounted  with  the  lessor,  and  paid  htm  the  aaie  w."^^' 
))roduced  by  the  sale  of  coal  cUeirhere,  b  not  admisbible  to  explain  the  intentioBof  the  piwo- 
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tlie  defendants  certain  quarries  of  cannel  for  twenty-one  yeart,-     1791. 

at  the  yearly  rent  of  150/.,  and  the  further  sura  of  1  *.  and  9d.  • 

for  every  score  baskets  of  cannd,  computinsr  24  baskets  to  the  ^^^l^^t 
score,  over  and  above  forty-one,  and  for  a  certain  proportion  of  ^^J^^*" 
cannel,  therein  described,  to  1)e  annually  paid  in  kind,  ^^  and 
"  also  one  ha/fpart  or  share  of  all  such  sum  and  sums  of  money  as 
"  all  or  any  of  the  cannel  to  be  gotten  by  xirtue  of  the  said  indenture 
"  should  sell  for  at  the  pit  mouthy  over  and  above  id,  the  basket 
^or  top  and  6o/^o»?i,*'and  for  certain  other  considerations  therein 
mentioned.  There  were  other  covenants  for  the  payment  of  the 
rent,  and  the  management  of  the  demised  premises,  and  also  that 
the  leftsees  would  from  time  to  time  deliver  to  the  lessor,  &c.  "a 
^'  true  and  particular  account  of  all  the  cannel  which  should  be 
"  raised  or  gotten  by  virtue  of  the  liberties  and  privileges  thereby 
^  granted,  and  of  the  price  and  prices  at  which  the  same  and  every 
^  part  thereof  should  be  sold  at  the  pit  or  pits  out  of  which  the 
^^  same  should  be  gotten  and  raised/'  And  further  that  it  might 
be  lawful  for  the  lessor,  &c.  ^^  to  inspect  books  of  account,  which 
^'  should  from  time  to  time  be  kept  ^y  the  auditor,  &c.  to  the  said 
^  cannel  works  to  see  and  take  an  account  thereout  of  the  quan- 
'^  tities  of  cannel  from  time  to  time  got  at  the  said  cannel  works 
'^  or  any  of  them,  and  of  the  price  and  prices  at  which  the  same 
^'  and  every  part  thereof  should  be  sold  at  the  pit."  Several 
breaches  of  covenant  were  assigned ;  amongst  others,the  following 
one;  that  before  the  25th  March  1793 (to  wit)  on  the  MJanw^ 
ary  1792,  and  on  divers  other  days  and  times  between  that  day 
and  the  S3th  day  of  March  1793,  divers  baskets  of  the  cannel,  got 
by  virtue  of  the  said  indenture,  were  and  had  been  sold  for  at 
the  pit  mouth,  more  than  4^/.  the  basket,  or  top  and  bottom,  (to 
wit)  8^.  for  the  basket  over  and  above  M.  the  basket,  or  top 
and  bottom  ;  whereby  the  defendants  were  liable  to  pay  to  the 
plaintiflTone  half  of  the  said  sums  of  money  over  and  above  M. 
the  basket  or  top  and  bottom,  amounting  in  the  whole  to  1333/. 
6«.  &/.  which  they  have  not  yet  paid.  The  defendants  pleaded 
they  did  not  break  the  covenants  on  which  issue  was  joined* 
Upon  the  trial  of  the  cause,  it  was  admitted  that  Messrs.  Blun* 
dells  (assignees  of  the  defendants)  had  within  the  period  men- 
tioned in  the  3d  breach  sold  several  quantities  of  top  and  bottom 
cannel  at  the  pit  mouth,  for  more  than  id.  the  basket,  one  moiety 
ofthe  surplus  whereofhas  been  paid  into  court.  Messrs.  Blundells 
within  the  period  mentioned  in  the  3d  breach  also  raised  divers 
fj^uantities  of  cannel  at  the  pit's  mouth  upon  the  premises ;  which 

cannel 
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1794,     aainti  tbey  led  away  from  the  premises,  ani  wAi  eltevlvm  at 
»  ■  diflferent  prices  beyond  4d.  per  basket,  when  the  aelliogprieet  sf 

^e^^  the  pit's  meuth  at  the  sane  time  were  above  id.  the  baskei ;  fcr 
^iS!^  the  halfof  which  surplus  prices,  called  the  half  price,  the  aetioa 
as  to  the  Sd  breach  is  brought.  The  plaiotiflT  ofered  evidieBoe 
to  shew  that  firoci  the  date  of  the  lease  till  March  1791,  at  whick 
time  the  plaintiff  bad  notice  of  an  assigninent  of  the  lease  to 
Messrs.  Slundells,  whom  he  reftised  to  accept  as  tenants,  the  de« 
Ikadants  when  the  coal  produced  4rf.  per  basket  at  the  pit  mestb, 
and  they  led  away  the  coal  and  sold  it  elsewhere,  paid  to  the 
plaintiff  a  moiety  of  the  selling  price  of  the  coals,  above  U.  per 
basket  at  the  pit  mouth ;  which  evidence  was  rgeeted  by  tbe 
learned  judge.  A  verdict  was  agreed  to  be  found  for  the  plsio* 
tiff  for  tbe  nonunal  sum  of  800/.,  as  damages  and  40f  •  costs, 
aul^t  to  be  reduced  or  increased  by  the  award  of  Jsm^ 
W^rriffgy  if  this  Court  should  be  of  opinion  that  upon  the  points 
f  eserved  the  plaintiff  is  entitled  to  a  verdict ;  if  not,  aod  the 
Court  should  )>e  of  opinion  that  the  evidence  above  meotioped 
was  rightly  rejected,  a  judgment  of  nonsuit  to  be  entered ;  aod 
the  poinU  submitted  to  the  Court  were ;  Ist,  Whether  upon  the 
true  construction  of  the  above  lease,  unexplained  by  extriasie 
evidence,  the  half  of  such  sums  of  money  as  the  cannel  got  by 
virtue  of  the  indenture,  and  sold  elsewhere  tbaii  at  the  pit's 
inouth,  would  have  produced,  if  sold  at  the  pit*s  month,  is  dae 
to  the  plaintifl^  when  the  selling  price  of  the  top  and  bottosi 
eoal  at  the  pit's  mouth  at  the  same  time  was  above  id.  per  hst- 
ket?  and  if  the  Court  should  be  of  opinion  with  tbe  defendaDts 
upon  this  point,  then,  8diy,  Whether  the  evidence  above-meB- 
tfoned  to  have  been  rejected  ought  to  have  been  received? 
'  Wood  for  tbe  plaintiff  contended,  that  though  the  breeeh  as* 

signed  did  not  foil  within  the  literal  wording  of  tbe  coveasot, 
yet  it  was  substantially  warranted  by  it.  At  the  time  when  the 
covenant  was  drawn  ail  the  coal  was  sold  at  the  pit^s  nputh ;  siace 
which  time,  by  means  of  a  caqal,  an  opportunity  is  affiirded  ef 
carrying  it  to  a  more  distant  market :  but  tbe  contract  betweeo 
the  parties  must  still  be  understood  to  stand  upon  the  sameeqaits- 
ble  footing  it  was  before ;  for  effecting  which,  the  Court  will  net 
tie  them  dowB  to  the  mere  words,  but  look  to  tbe  neaniag  of 
the  contracting  parties*  There  can  be  no  doubt  but  thst  tbe 
intent  of  the  covenant  was,  that  the  lessor  should  share  the  half 
af  whatever  price  the  coal  produced  at  the  market ;  and  wbfthtf 
if  was  further  from  the  pit  or  nearer  to  it  could  iK>t  paitfiMF 

vary 
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vary  the  case.    For  this  purpose  tt  is  perfectly  fair  to  consider     1794, 
the  sale  as  made  at  the  pit*8  mouth,  as  far  as  regards  the  i^gu-  ■•■' 

lation  of  the  price.    And  if  the  evidenee  offered  had  been  re-^    ^^^i 
ceived, it  would  haie  been  decisive  to  sheiv  that  the  defendanta    ^^^^2*^' 
themselves  so  understood  the  contract.     In  Cooke  v.  Booth  {a)^ 
where  the  question  was,  Whether  a  covenant  by  the  lessor  to 
renew  under  the  same  rents  and  covenants  should  be  considered 
as  a  covenant  for  a  perpetual  renewal  ?  evidence  of  acts  of  tbq 
ancestorsof  the  lessor,  who  bad  frequently  renened,  ivasad^ 
mitted  to  shew  the  intention  of  the  contracting  parties^ 

Lambe,  contrdy  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — The  conduct  of  the  defendants  may 
possiUy  be  a  fraud  upon  the  covenant,  nnd  perhaps  a  Court  of 
Equity  would  give  the  plaintiiF  some  relief;  but  how  can  this 
Court  get  rid  of  the  covenant  in  the  shape  in  which  the  question 
is  brought  before  us  ?  Suppose  the  breach  bad  been  assigned  tba( 
this  coal  had  been  sold  for  so  much  at  Liverpool,  it  could  not 
have  been  supported  upon  a  demurrer.  Then  the  coveaant, 
not  being  ambiguous  in  the  terms  of  it,  cannot  be  explained  by 
parol  evidence.  This  case  is  distinguishable  from  that  of  Cooln 
V.  Booihy  which  was  determined  on  the  same  principle  as  that  of 
Furnivalv.  Crew(b)y  and  others.  Here  the  covenant  is  drawn 
in  clear  aniiexplieit  terms. 

Grose,  J.-r-The  Court  cannot  declare  that  the  coal  was  sold 
at  the  pit's  mouth  which  is  expressly  stated  to  be  sold  elsewhere. 
Whatever  the  mealiing  of  the  parties  might  have  been,  we  can 
only  look  fi^rit  in  the  covenant ;  and  in  that  they  have  expressed 
themselves  precisely  and  unambiguously ;  and  therefore  we  caur 
pot  receive  extraneous  evidence  in  explanation  of  it. 

Postea  to  the  defendants  (c), 

{c)  rUe  Garrard  w.  CHfioHy  7  ••<.  676. 


Oex  en  the  Pemise  of  Pultekby  against  Lady  Catav.        j,^^ 

May  1&. 

ON  the  trial  of  this  ejectment  a  special  verdict  was  founds  in  Hie  imeof 
substance  as  follows:  In  Jpril  16S5,  ^ir  fTm.  Pulttne^y  lifcirkh*^' 
being  seised  in  fee  of  the  premises  in  4}ue6tion,  devised  to  his  j^g''^^ . 
wife  for  life,  remainder  to  his  son  Wm.  Pukeney  for  life,  remain,  ^^r  ccruin 

1  -T     conditions 

anrtftricllyeonf&y  «)U  Um  eoMUtioat }  nod  if  it  wj  tnm  ihgn^  in  tht  iotcmi  dembcd.  or  tlic 
fnt  rcserredy  it  cannot  be  wpported  sgainsl  tlie  ranaindeiHaatt^ 

3  der 
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1794,      der  to  his  grandson  fFm.  PuUenej/^  son  of  his  ^id  son  Wm.Pulie' 
nty  (afterwards  Earl  of  Baih,)  for  life,  remainder  to  tmRteeii  to 


^T^ET   preserve  contingent  remainders,  remainder  to  the  first  and  other 
"i^^      sons  ofliis  grandson  William  successively  in  tail  male,  remainder 
Catajt.     to  the  second  and  other  sons  of  the  devisor's  said  son  ffVHam 
successively  in  tail  male,  remainder  to  the  devisor's  son  Join  for 
life,  remainder  to  the  devisor's  grandson  Daniel  for  life,  reiDain* 
der  to  trustees,  &c,   remainder  to  Daniers  first  and  other  sons 
successively  in  tail  male,  remainder  to  the  devisor's  grandson 
Henry  for  life,  remainder  to  trustees  to  support  contingent  re- 
mainders, &c.  with  several  remainders  over,  long  since  spent; 
remainder  to  the  devisor  and  the  heirs  of  bis  body,  reroainderto 
•    the  devisor's  sons  William,  Jqhn^  Charles^  and  Thomas,  succes- 
sively, in  tail  general,  remainder  to  Henry  Gvy  in  fee.    The 
devisor  also  gave  a  power  to  his  son  Wiliiam,  or  to  any  other 
person  who  should  become  seised  of  the  freehold  under  the  limit- 
ations in  the  will,  to  lease  all  or  any  part  of  the  premises  ^^  for 
'^  any  number  of  years  not  exceeding  40  years  in  posses.«ioD; 
^^  and  not  in  reversion,  so  as  upon  such  lease  there  should  be  a 
"  yearly  reserved  rent  of  three  parts  in  four  parts  to  be  divided 
^^  according  to  the  full  improved  value,  &c.  and  so  that  such  Iea«e 
'^  and  leases  were  not  dispunishable  of  waste."     It  then  stated 
that  the  devisor  died  in  September  1691,  and  that  his  son  WiUim 
became  seised  under  the  will;  and  that  during  his  lifem/VirMiry 
1710,  H.  Guy  devised  the  reversion  in  fee  of  the  premises  in 
question  to  Wm,  Pulieneyihe  grandson  for  life^  with  divers  re 
maindersovcr.  That  Wm.  Pulteney  the  son  died  in  1715,  tear- 
ing only  two  sons,  William  Pulteney,  (the  grandson  of  Sir  Wil- 
Ham,  and  afterwards  Earl  of  Bath,)  and  Harry  Pulteney,  after- 
wards General  Pulteney;  and  that  William  Earl  of  Batk  then 
became  seised  for  life,  and  also  of  the  ultimate  remainder  in  fee 
under  the  will  of  H,  Guy.    The  verdict  then  set  forth  an  act  of 
parliament,  5  Geo.  I.  to  enable  the  persons  who  should  becone 
seised  under  Sir  Wm.  Pulteney^s  will  to  make  leases  for  61  yetr» 
in  possession,  and  not  in  reversion,  reserving  for  the  first  year 
such  rent  as  the  lessor  chose,  and  for  the  remainder  of  the  lease 
not  less  than  three  parts  in  four  of  the  highest  yearly  rent  that 
at  the  time  of  making  such  lea^could  be  gotten  for  the  same. 
It  then  stated  that  William  Pulteney  the  grandson,(EarI  otBctij) 
in  August  1731,  demised  the  premises  in  question  to  B.  TtvAtff^ 
for  60  years,  iii  consideration  of  63/.,  and  of  the  annual  rento^ 
10/.  25.  6d.^  being  three  parts  in  four  of  the  highest  reat  that 

couU 
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could  then  be  had  for  the  $ame.    That  in  January  1753  the     1794. 
Earl  of  Bath  and  his  son  Lord  Viscount  Pulteney  satTered  a  re- 


covery of  the  premises  in  question,  the  uses  of  which  were  de*  ^T»iijrr 
clared  (o  be,  to  the  Earl  of  Bath  for  life,  remainder  to  the  use     fgjj^ 
of  such  person  as  he  and  his  son  should  bj/  deed^  &c.  appoint,     Catah. 
and  in  default  of  appointment  to  the  same  uses,  and  upon  the 
same  trusts,  &c.  as  they  were  subject  to  before  the  recovery. 
That  in  April  1763  Lord  Viscount  Pidienfy  died  unmarried; 
that  in  July  1764  the  Earl  of  Bath  died,  without  issue,  having 
by  will  devised  the  premises  in  question  to  his  brother  General 
//.  Pultency  in  fee;  and  that  before  the  30th  of  April  1765  the 
term  granted  to  B.  Timhrell  became  vested  in  Colonel  Lambert. 
It  then  stated  that  on  the  SOth  of  April  1765  General  {Harry) 
Pulteney^  who  was  then  seised  of  the  premises  in  question,  de* 
mised  to  Colonel  Lambert  for  34  years,  to  commence  at  the  ex- 
piration of  the  former  lease  of  60  years,  in  consideration  of 
133/.,  and  of  the  annual  rent  of  10/.  2.f.  6rf.:  but  it  was  also 
stated  that  in  1791  the  premises  in  question  were  reasonably 
worth  the  yearly  rent  of  1 12/.  clear  of  the  land-tax  and  under 
the  lessee's  (covenants  for  repairing,  insuring  from  fire,  &c.  or 
the  annual  rent  of  ISO/,  including  those;  and  that  in  1765  they 
were  worth  the  yearly  rent  of  85/.  clear  of  land-tax,  repairs^  &c« 
It  then  set  forth  thai  in  1767  H,  PuUeney  died  without  issue, 
and  that  the  heirs  male  of  the  body  of  Sir  William  Pulleneyhe^ 
came  extinct;  whereupon  Frances  PuUeney  deces^sed^  the  late 
wife  of  the  lessor  of  the  plaintiff,  became  seised  as  the  only 
daughter  and  heir  of  JD.  PuUeney^  who  was  the  surviving  son  and 
heir  of JbAn  Pi^/^eney, the  second  son  ofSir  William  Palteney;  that 
in  1782  Frances  Pulteney  diedy  on  which  the  lessor  of  the  plain- 
tiff became  tenant  by  the  curtesy,  they  having  had  a  daughter. 
That  after  H.  Pulleney's  death  the  lessor  of  the  plaintiff  and  his 
wife  Frances  during  her  lifetime,  and  the  lessor  of  the  plaintiff 
since,  received  till  the  year  1791  the  yearly  rent  of  10/.  2s.  6rf. 
from  the  defendant,  who  is  the  executrix  of  Colonel  Lambert, 

Bower  for  the  plaintiff.  It  is  not  necei«sary  now  to  discuss 
a  question  which  was  formerly  agitated,  Whether  or  not  Ge- 
neral Pulteney  h^d  the  fee-simple  in  the  premises  in  question  at 
the  time  when  he  granted  the  lease  in  1765,  under  the  Earl  of 
Bath's  will,  because  it  has  Men  already  decided  (a)  that  Lord 
Bath's  will  was  not  a  due  execution  of  the  power  which  was 
vested  in  him  of  appointing  by  deed  \  and  therefore  General 

(«)  VUm  the  £arl  of  JkirUngion  t.  PuUiiujf,  Omp.  860. 

Pulteney^s 
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1794.      Pitlieneysi  authority  to  grant  leases  is  derived  from  the  mil  of  Sir 
W.  PuUenej/,  enlar^d  by  the  stat.  5  Geo.  1.    Nowr  the  lease  in 


Pvltb«"t   question,  that  granted  to  Colonel  Lambert  in  1765,  is  void  bc- 

"KJdJf     cause  >t  is  not  warranted  by  the  power ;  and   powers  mast  be 

Catav.     executed  strictly,  when  the  interests  of  remainder-men  arc  to  be 

affected.  Fitzg.  219.    The  power  of  leasing  in  the  present  case 

imposed  two  conditions  on  the  person  executing  it ;  one  that  the 

lease  should  be  only  in  possession,  and  not  in  reversion ;  the 

other  that  it  should  reserve  three  fourths  of  the  best  yearly  rent 

that  could  be  obtained  at  the  time  of  granting  it.     But  neither 

of  these  conditions  was  pbserved  by  General  Puheney\  the  lease 

granted  by  him  was  a  reversionary  lease,  to  take  eflfect  after  the 

determination  of  another  lease  then  in  existence,  and  which  had 

at  that  time  £6  years  to  run ;  and  he  did  not  reserve  three 

fourths  of  the  highest  yearly  rent.    The  circumstance  of  the 

second  lease  being  granted  to  the  same  lessee,  and  to  commence 

after  the  expiration  of  the  former  lease,  cannot  vary  the  case, 

and  operate  so  as  to  make  it  a  continuance  of  the  former  lease. 

Where  indeed  a  lease  was  granted  for  80  years,  if  ^.  shouM  so 

long  live,  and  after  his  death  for  3\  years  more,  it  was  he)d(o) 

that  the  term  for  31  years  was  a  continuance  of  the  first  tefoi, 

and  not  a  remainder  or  a  future  interest,  but  31  years  added  tq 

the  former,  ^  all  being  under  one  habendum  i*^  vl^A  even  on  that 

point  there  was  a  difierence  of  opinion  among  the  judges.   Bot 

in  this  case  the  two  terms  were  granted  by  difiereiit  deeds;  ami 

indeed  if  both  had  been  granted  under  one  habendum^  it  would 

have  been  void  on  account  of  the  great  length  of  time.    This 

therefore  must  be  considered  as  a  reversionary  lease  as  much  as 

jf  it  had  been  granted  to  a  diflTerent  lessee. 

Warren^  who  was  to  have  argued  for  the  defendant,  admitted 
that  if  the  Court  considered  the  determination  in  Cowperefn 
Lord  'Baih*s  will  to  be  conclusive  on  that  point,  and  that  Ge- 
neral PuHenej/  had  consequently  only  a  power  of  leasing  under 
Sir  W.  PuUeney^s  will,  and  the  act  of  parliament,  the  lease  of 
1765  was  void,  because  it  did  not  pursue  the  power  in  respect 
of  the  rent  reserved. 

Lord  Ken  voN,Ch.  J. — It  i^  imppssible  toget  over  thedecfsiea 
in  the  case  alluded  to,  in  Cowper.  And  then,  as  General  Pirf- 
ttney  derived  bis  power  of  leasing  f(t>m  the  will  of  Sir  fF.  Pul* 
leney,  the  lease  granted  by  him  in  1765  cannot  be  supported, 

(«)  Hmnings  t.  Braha$omy  1  ^m.  46. 

becaose 
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becauBe  it  did  not  comply  with  the  conditioRS  iropofled,    1  wish      1794. 
that  this  ejectment  had  not  been  brought,  heeause  1  fear  it  ia    ~~7~ — 
only  the  beginning  of  a  great  deal  of  litiflpition :  but  we  are  called   PoLTsufiT 
upon  to  decide  on  it,  as  a  question  of  law;  and  the  olfjuctiiMis      '^(^[f 
to  the  lease  are  unanswerable.    I  have  anxiously  looked  through     ^a^^^* 
the  verdict  for  some  circumstances  of  confirmatiM  (a)  of  this 
lease,  but  I  can  find  none. 

Grose,  J. — General  Pultenejf  had  the  power  of  leasing  on 
two  conditions:  but  he  complied  with  neither;  and  therefore 
the  leaae  granted  by  him  is  void. 

Judgment  for  the  plaintiff. 

(a)  VHt  Jonea  d.  Comper  ▼.  Verney,  WUL  Bejf,  1G9. 


Sir  John  Sheffield  Bart,  against  Lord  Mulgrayb  and 

Others, 


Friday, 
Mas  l(>tb. 


SIR  Charles  Sheffield  deceased,  being  seieed  in  fee  simple  of  ^^  ^-^^ 
divers  manors,  messuages,  lands,  and  hereditaments,  in  the  JU'^^'Jlf** 
counties  of  Z/Ofto/if  and  lorAr,  and  being  alno  seized  of  the  rectory  frreboid 
or  parsonage  of  Lyihy  in  the  said  county  of  York,  under  a  lease  atwinnsni- 
granted  to  him,  his  heirs  and  assigns,  by  the  Archbishop  of  Yor/c^  h^idmtol^ 
for  the  lives  of  himself,  his  sob  John  (now  Sir  John  Sheffield,)  and  deV!iJd''*ini 
bis  sister  Charloite  Griffiihj  and  the  lives  and  life  of  the  survivor  "  his  ma- 
of  them,  by  will  dated  the  16tb  day  of  A/ay  1766  devised  to  Ed* 
ward  le  Grand,  John  Crookshanks,  and  Samuel  Salt,  their  heirs 
and  assigns,  all  his  manors,  messuages,  lands,  tenement-:,  tithes, 
and  hereditaments,  and  all  bis  real  estate  whatsoever,  situate, 
lying  and  being  in  the  several  counties  oS Lincoln  and  York,  or 
elsewhere  in  the  kingdom  otGreai  Brilain  (except  what  is  therein- 
after mentioned  and  devised)  upon  trust  and  for  the  intent.and 
purposes,  and  subject  to  the  provisoes  thereiuafter  limited,  ex- 
pressed and  declared  of  and  concerning  the  same,  that  is  to  say, 
to  the  use  of  his  son  J.  Sheffield  (now  Sir  J.  Sheffield)  for  life, 
without  impeachment  of  waste,  remainder  to  the  said  trustees 
to  preserve  contingent  remainders,  remainder  to  the  first  and  ment  ThT 
other  sons  of  his  said  son)  in  tail ;  with  similar  remainders  to  his  lea^id*' 
other  sons  and  daughter  i  and  the  reversion  in  fee  to  the  present  ^hat^^^io 

tiro  of  his 
yovDCer  QkiMieii,  andiiraetccl  tluil  wii««  aay  of  tiie  lives  drappfd,  Uie  kaw  iboiild  be  reorwed« 
a«4  the  naraet  of  tboie  tiro  children  put  \n^  of  whom  a  son  was  to  hav^  the  preferroce;  it  was 
held  that  the  rectory  did  not  pass  by  the  genera)  words  of  the  devtse,  but  that  ^/s  eldckt  son  and 
hotr  tof  h,  as  special  occopant,  on  the  UeaUi  of  ^. 

Sir 


*'  nors,  mes- 

*Man3s,te- 
**  nemento, 
«•  tithes)  and 
"  heredita- 
"  ments 
**  and  all  his 
**  real  estate 
**  whatso- 
•*  ever,  (ei- 
"ceptwhat 
*•  19  therein- 
"after 
'*  inention- 
**  ed  and 
"  devised,) 
«•  to  tni»- 
"  tees"  in 
strict  settle* 


VfELD 
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1794-.      Sir  J.  Sheffield;  provided  that  iranyofbisdaus^hterSjOr  anjof 
the  female  descendants  of  his  son^^  should  come  into  po^^esssionof 
all  or  any  part  of  his  said  real  estates  under  the  limitation^  afore- 
LoHm'^      said,  and  marry,  the  husband  or  husbands  should  take  the  name 
ORA7E.      of  Sheffield,     Sir  C  Sheffield^  after  giving  several  rent  charges, 
devilled  the  annual  rent  or  sura  of  100/.  to  his  dausfhter  M.S. 
Sheffield^  and  another  annual  rent  of  100/.  to  his  son  R.  SheffieUt 
and  charged  all  that  the  rectory  or  parsonage  of  Lji/th  within  the 
North  riding  of  Yorkshire^  which  he  held  by  lease  granted  bv  the 
Archbishop  of  York^  for  the  lives  of  the  said  Sir  Charles  Shefield, 
his  son  John  Sheffield^  and  the  said  Sir  Charles  Sheffield's  sister 
Charlotte  Griffith^  (late  Walker^)  with  the  payment  of  the  two 
annual  rents  or  yearly  sums  last  mentioned ;  and  the  dev'mr 
declared  his  will  to  be,  that  in  case  his  said  son  and  daughter  Rh 
bert  Sheffield  Biid  M.  S.  Sheffield^  or  either  of  them  should  happen 
to  be  living  at  the  time  of  his  decease,  then  the  lease  by  whieh 
the  rectory  or  parsonage  of  Lt/th  might  be  then  held  should  be 
renewed,  and  a  new  lease  obtained  thereof  as  soon  as  conveni- 
ently might  be,  and  that  the  fine  or  fines,  and  all  costs  of  f^uch 
renewal,  should  be  paid  out  of  his  the  said  Sir  Charles  Shrffielis 
personal  estate,  and  that  in  such  renewed  lease  or  leases  the  lives 
of  his  son  and  daughter  Robert  Sheffield  Bud  M.  S.  Sheffield,  of 
whom  Robert  was  to  have  the  preference,  should  be  added  to  the 
lives  then  subsisting.    Sir  J,  Sheffield,  afterwards,  by  a  (estameo- 
tary  paper  revoked  so  much  of  his  will  as  respected  the  disposi- 
tion of  hie  personal  estate,  and  appointed  his  son  Sir  J.  ShefieU 
executor  of  that  testamentary  paper;  and  afterwards  died,  leaT- 
ing  Sir  J.  Sheffield  his  heir  at  law.     Sir  J.  Sheffield  upon  the 
death  of  his  father  entered  into  the  possession  of  the  rectory  of 
Lyth,  of  which  his  father  was  seized  for  lives,  as  above,  and  con- 
tracted with  the- late  Lord  Mulgrave  for  the  sale  of  the  same, 
and-tn  June  1792  filed  his  bill  in  Chancery  against  Lord  Mul- 
grave for  the  performance  of  th^  contract.    On  hearing  thecaase 
that  Court  directed  a  case  to  be  stated  for  the  opinion  of  thi^ 
Court  on  the  following  question.  What  interest  in  the  leaseboM 
for  lives  in  question  the  plaintiff  Sir  J,  Sheffield  took  upon  the 
death  of  his  fether  Sir  C  Sheffield^ 

Fonblanque  contended  that  the  plaintifi^Sir  J.  Sheffield,  beii^ 
the  heir  at  law  of  Sir  C  Sheffield^  took  the  rectory  as  a  special 
occupant,  subject  to  the  two  rent  charges  specifically  given.  He 
admitted  that  the  words  of  the  first  devise  in  the  will  were  soA 
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ficiently  comprehensive  to  include  the  rectory,  if  the  devisor  bad      1794. 
intended  that  the  rectory  should  pass  under  it ;   but  observed 


that  it  was  evident  from  the  general  purposes  of  that  devise  ^""p,'^"**" 
that  the  devisor  did  not  mean  that  the  rectory  should  be  included,  jijjf"^' 
because  the  lands,  &c.  were  limited  to  trustees  in  strict  settle-     sravb. 
ment,  which  is  not  applicable  to  this  species  of  property,  it  not 
bein^  within  the  statute  de  donis.     (The  Court  then  desired  to 
hear  the  other  side.) 

Suiion  for  the  defendant.  Sir  John  Sheffield  is  only  entitled  tp 
a  life  estate  in  the  rectory,  it  bein^  included  in  the  general  devise 
to  the  trustees.  It  is  evident  that  the  devisor  meant  to  dispose 
of  all  his  property  whatever.  He  first  devised  "  all  bin  manors, 
"  messuages,  lands,  tenements,  tithes,  and  hereditaments,  and  alt 
"  his  real  estate  whatsoever  (except  what  is  thereinafter  men- 
"  tioned)**  to  trustees,  &c. ;  and  all  that  he  devised  specificaily  in 
the  subsequent  part  of  the  will  were  some  rent  charges;  but  sub- 
ject to  two  of  those  rent  charges  his  rectory  together  with  hia 
other  property  passed  under  the  first  general  disposition.  No 
difficulty  arises  from  the  tenure  of  the  rectory,  so  as  to  induce  a 
supposition  that  the  devisor  did  not  intend  to  include  it  in  the 
settlement ;  because  this  species  of  property  may  be  tied  up  in 
settlement,  as  well  as  freehold  property.  In  Low  v.  Burrow  (a) 
it  was  held  that  an  estate  per  autre  vie  may  be  limited  in  tail  to 
one,  with  a  remainder  to  another.  The  conjecture  therefore 
that  the  devisor  did  not  intend  to  include  the  rectory  in  the  ge- 
neral devise,  merely  because  this  species  of  property  cannot  be 
tied  up  in  settlemept,  is  ill  founded.  This  is  not  a  case  of 
disinheriting  the  heir  at  law,  because  particular  pains  are  taken 
by  the  devisor  to  give  the  greatest  part  of  his  property  to  the  heir 
at  law.  And  at  the  end  of  the  will  he  directed  this  very  estate 
to  be  renewed  out  of  his  personal  estate :  now  if  he  had  intended 
that  his  heir  should  have  taken  the  whole,  this  direction  was 
unnecessary. 

Lord  Ken  YON,  Ch.  J. — We  will  send  our  icertificate  to  the 
Lord  Chancellor ;  but  I  will  now  state  the  reasons  on  which  it  will 
be  founded.  The  general  words  of  the  devise  in  question  may 
or  may  not  comprise  this  property,  according  to  the  intention 
of  the  devisor  ;  it  being  merely  a  question  of  intention.  In  a 
case  (b)  brought  here  many  years  ago  from  Ireland,  the  question 
was,  Whether  a  distant  reversion  passed  by  the  general  words  of 
a  devise?  It  was  admitted  that  the  words  were  comprehensive 

(«)  3  P.  Wmt,  262.  (*)  2  Burr.  912. 

enough 
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1794.     ^tidtigli  to  pass  the  reversion,  if  the  deri^or  had  intetiM  thftt  it 
should  so  pass ;  but  because  the  purposes  of  the  devise,  wiiicl 


Sir  J.  Sit Bf- 

rtCLD 


required  an  estate  in  possession,  were  not  applicabk  to  th^  refer* 
h^rtfA  ''*'*^'  '^  ^*®  determined  that  (he  reversion  did  not  pass.  Ih  this 
<»ravb.  respect  that casedifieredfromthatof  CAe^/erv.  CA^ff^(a),when 
the  devisor*s  intention  could  not  be  collected  negattvelj  not  toto« 
elude  a  reversion  in  the  general  words  of  the  devise.  la  the 
present  case,  if  Sir  C  Sheffield  had  i  ntended  to  devise  the  rectoTTi 
these  general  tvords  would  undoubtedly  have  b^n  suflkitfit: 
but  all  the  limitations  are  inapplicable  to  such  an  intent ;  asd 
the  last  clause  in  the  will  is  decisive  to  shew  that  he  did  not  nieui 
to  include  the  recto^  in  the  general  devise.  For  havif^gifes 
two  rent  chaiges  of  100/.  a  year  each,  to  his  daughter  M.  S. 
Sheffield,  and  his  son  R.  Sheffield,  and  ha%  ing  cbaiged  the 
rectory  with  the  payment  of  them,  he  directed  that  if  those  two 
children,  or  either  of  them,  should  be  living  at  the  time  of  bb 
decease,  the  lease  cyf  the  rectory  should  be  renewed^  and  the  fine 
paid  out  of  his  personal  estate,  and  the  lives  of  those  two  children, 
of  whom  Robert  was  to  have  the  preference,  added  to  tbe 
lives  then  subsisting.  Most  probably  the  devisor  htiew  that 
though  in  ordinary  cases  where  one  man  takes  a  lease  dafif^the 
lives  of  others,  strangers  to.him,  the  others  are  coasidefedas 
trustees  for  him,  according  to  the  case  of  Banger  v.  Drew(b)yi^ 
case  is  different  when  a  father  puts  in  the  names  of  his  children; 
in  such  case  it  is  considered  as  a  provision  for  the  childrea  (r)* 
Now  I  think  that  Sir  C  Sheffield  intended  this  as  a  provisioii  fer 
these  two  children,  though  he  has  done  it  in  a  bungling  manner: 
but  it  sufficiently  shews  that  he  did  not  intend  that  the  rectory 
should  go  to  the  trustees  in  settlement.  I  am  therefore  of  opinion 
that  the  plaintiff^  took  this  estate  as  a  special  occupant.  Thosgh 
whether  or  not  this  last  clause  in  tbe  will  will  qualify  his  estate, 
and  whether  the  Court  of  Chancery  will  not  so  moald  it  in 
his  hands  as  to  make  him  a  trustee  for  the  benefit  of  tbetifo 
other  children,  are  questions  fit  for  the  consideration  of  that 
Court.  It  is  sufficient  for  us  in  this  Court  to  say  that  takis; 
tbe  whole  will  together  the  devisor  did  not  intend  to  indodetbe 
rectory  in  the  general  Words  of  the  devise  to  the  trustees;  tit 

(rt)  3  r.  Frmt.  56. 

(r>  f'ide  Srr—pe  v.  ScfMpf,  1  Cos,  in  Ch.  27.  I^erd  Gr^  ▼.  Lady  Grvg^S  Cm.« 
r/«.296.  Polev.Poh,  1- Fes.  76.  Mumma  v.  Mwnma,  2  Vem,  19.  ^teikT.^ 
<frcic»,  lA.  120.  and  i>j/«-  v.  Dytry  Exch.  UiL  I7S(». 

purposes 
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purpose!  of  that  devise  bein;  applicable  to  estates  of  a  different     1794« 

kind. 


Gross,  J.— In  construing  a  will,  we  must  give  effect  to  the    "tibld.  *" 
whole,  if  possible.    Now  as  the  lease  of  the  rectory  wa«  directed  lcJS*  muu 
to  be  renewed,  and  the  lives  of  the  devisor's  son  Robert  and  a     okavb. 
daughter  were  to  be  added,  of  whom  Jfoberi  was  to  have  the 
preference,  we  must  understand  the  devisor  not  to  have  intended 
to  include  this  rectory  in  the  fonner  devise. 

The  following  certificate  was  afterwards  sent  to  the  Lord 
Ckanctllor ; 

Having  heard  connsel  on  the  case  above  referred  to  us,  we 
are  of  opinion  that  the  leasehold  property  for  lives  is  not  com- 
prehended in  the  hereditaments  and  real  estate  devised  in  strict 
settlement;  but  that  it  devolved  upon  the  death  of  Sir  Ckarks 
Sheffield  on  bis  son  and  heir,  now  Sir  John  Sheffield^  as  special 
occupant,  and  that  as  such  be  took  the  absolute  interest  at  law 
in  the  then  existiag  lease. 

Kbnyon. 
N.  GaosB. 


Garret  and  Another,  Assignees  of  Moule,  asrainsi  MouLe«    Saturday, 
'  ^  '    **  Jfoy  i7th. 

ON  a  motion  to  set  aside  Bn  award,  on  the  gmund  that  (be  '■*  ^^  <» 
arbitrator  was  mistaken  in  point  of  law,  the  case  appeared  an  act  of^ 
to  be  this  :  The  plaintiffs  having  sued  as  assignees,  it  became  tb^dd^tor^ 
necessary  to  prove  an  aet^f  bankruptcy  to  support  the  commis«  JJJS'toV**" 
Mon,  which  was  thus  attempted  to  be  made  out :  On  Tmesday  credUor, 
the  4th  of  June  1793  the  bankrupt  being  in  insolvent  circum-  to  defraud 
stances,  and  being  in  expectation  of  having  several  bills,  that  Siat  crH^. 
were  due,  presented  to  him  for  payment,  wa^  advised  by  his  !?in'"h!5„2^n 
friends  to  keep  out  of  the  way  of  bis  creditors ;  and  accordingly)  with  that 
be  gave  orders  to  brs  clerk  to  be  denied  to  every  person.     He  alone  mm- 
retired  up  stairs  with  liis  account  books,  where  he  remained  se-  ^'^°^' 
veral  days,  and  was  denied  to  several  persons,  but  it  did  not 
appear  that  they  were  creditors.    Un  the  7t1i  of  June  one  Ry-- 
(kr^  a  creditor  of  the  bankrupt  to  the  amount  of  100/.  on  two 
bills  of  exchange,  called  at  the  bankrupt's  bouse  respecting 
other  matters,  but  he  did  not  ash  for  the  bankrupt,  understand- 
ing he  Was  irom  home.    Ryder  continued  in  the  house  half  an  . 
boar  with  the  knowledge  of  the  bankrupt ;  and  in  the  course 
of  conversation  with  the  clerk,  be  asked  if  the  bankrupt's  wifo 

could 
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1794.     could  not  let  him  have  part  of  his  demand :  hut  this  was  refined. 
— On  this  evidence  the  arbitrator  thought  that  no  act  of  bani- 

afoiHti      ruptcy  was  proved,  and  accordingly  made  his  award  in  favour 

^^"-     of  the  defendant. 

Vaughan  contended  that  this  was  an  act  of  bankruptcy  within 
the  Stat.  13  Elm.  c.  7.  *.  1 .  which  says,  that  if  any  penon  iW 
begin  to  keep  his  house,  or  otherwise  to  absent  himself,  or  suffer 
himself  to  be  willingly  arrested,  &c.  or  depart  from  his  dwell- 
ing-house, to  the  intent  or  purpose  to  defraud  or  hinder  any  of 
bis  creditors  of  the  just  debt  or  duty  of  such  creditor,  he  shall  be 
reputed,  deemed,  and  taken  for  a  bankrupt.  Two  things  most 
necessarily  be  proved  to  bring  th^  case  within  this  act;  first, the 
/fact  that  the  party  did  begin  to  keep  his  house ;  and,- secondly, 
his  intention,  in  keeping  the  house,  to  defraud  or  hinderacreditor. 
Now  in  the  present  case  both  these  points  were  established ;  and 
it  was  not  necessary  for  the  plaintifl^  to  go  farther  and  shew  thai 
in  pbint  of  fact  a  creditor  was  '<  defrauded  or  hindered.'*  Id 
most  cases  indeed  an  actual  denial  to  a  creditor  has  beenprored 
in  order  to  establish  the  act  of  bankruptcy  :  but  that  is  by  no 
means  necessary ;  because,  according  to  the  very  words  of  the 
statute, "  if  a  man  begin  to  keep  his  house  with  intent  to  defraud 
^<  or  hinder  any  of  his  creditors/'  he  thereby  becomes  a  bankrupt. 
In  truth  a  denial  to  a  creditor  is  only  evidence  of  the  person's 
keeping  his  house  with  intent  to  delay  the  creditor :  but  the  same 
thing  may  be  established  by  any  other  piedium  of  proof.  If 
that  which  has  usually  been  proved,  namely,  an  actual  denial 
to  a  creditor,  be  now  held  to  be  essmtially  necessary  to  he 
proved,  it  will  be  substituting  the  evidence  of  the  rule  for  the  rule 
itself.  In  Com.  Dig. "  Bankrupt"  (C.  1.)  it  is  said,  a  man  ma) 
become  a  bankrupt  '^  if  he  absent  himself  from  his  house  or  ahode 
^^  for  debt ;  or  abscond  within  his  house  for  a  day  or  an  hour^  tiUh 
^  design  to  defraud  or  delay  his  creditors ;  or  deny  himself  wlten 
^^  he  knows  that  a  creditor  comes  for  his  debt."  This  shews  that 
'^  absconding  within  his  house^"*  or,  in  other  words,  keeping  house 
with  intent  to  delay,  '&c.  is  of  itself  sufficient  though  no  creditor 
be  in  fact  denied ;  and  this  instance  is  put  in  contradistinction  u 
the  other  of  a  person's  denying  himself  when  he  knows  that  a 
creditor  conies  for  his  debt ;  as  if  in  the  opinion  of  Lord  C.  i> 
Corny  ns  either  alone  were  sufficient  to  constitute  the  act  of  bank- 
ruptcy.   And  in  Dickenson  v.  Ford  (a)  this  precise  question  wa» 

(a)  Barn.  ISO.  quarto  ed.' 

3  determined; 
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determined  ;  the  Court  saying,  "  the  intent  to  defraud  his  ere- 
^^  ditors  wonid  not  have  been  sufficient  to  make  this  man  a  bank- 
"  rupt,  without  doing  the  act,  i.  e.  keeping  at  home :  but  he  kept 
'^  house,  and  declared  with  what  intent.  The  intent  need  not 
^'  be  put  in  execution  :  the  question  is,  Quo  animo  he  kept 
"  house?  he  himself  did  the  overt  act,  and  declared  his  intent." 
Lord  Kenyon,  Ch.  J. — On  trials  in  cases  of  this  kind,  the 
question  has  always  been  asked,  Whether  or  not.the  debtor  was 
denied  to  the  creditor  ?  which  shews  in  what  light  the  statute 
has  been  considered.  I  will  not  presume  to  say,  whether  or  not 
this  construction  should  have  been  put  on  the  statute  at  first ; 
but  that  construction  having  obtained,  I  am  afraid  now  to  dis- 
turb it. 

Rule  refused. 


1791. 


Garret 

atfamul 
Mut'UK. 


Newnham  and  Another  against  Law. 

rilHE  defendant  obtained  a  rule  to  shew  cause  why  the  in- 
-^  terlocutory  judgment  and  the  subsequent  proceedings 
should  not  be  set  aside,  and  why  he  (the  defendant)  should  not 
be  discharged' out  of  custody  as  to  the  execution  in  this  cause,  on 
an  affidavit  that  Jordan^  oneof  th^  plaintiffs,  died  in  December^ 
and  that  in  last  Hilary  term,  interlocutory  and  final  judgments 
were  signed  in  the  name  of  both  the  plaintiffs.  Pending  this 
rule  the  plaintiff  iVetvi?^!^  obtained  a  cross  rule,  calling  on  the 
defendant  to  shew  cause  why  the  death  of  Jordan  before  the  in- 
terlocutory judgment  should  not  be  suggested  on  the  roll,  and 
why  the  writ  of  capias  ad  satisfaciendum  should  not  be  amended 
by  striking  out  Jordan's  name.  Both  the  rules  now  came  on 
together. 

Parkj  in  support  of  th^  first,  and  against  the  second,  rale, 
said,  that  the  proceedings  were  clearly  irregular  at  common  law; 
on  which  he  was  entitled  to  have  the  first  rule  made  absolute ; 
that  the  suggestion  prayed  for  in  the  other  rule  was  necessary 
under  the  statute  of  William  (a)  to  prevent  the  operation  of  the 
common  law,  for,  that  otherwise  the  suit  abated  on  the  death  of 
Jordan/  that  it  was  now  too  late  to  enter  that  suggestion ;  but, 
that  if  the  Court  should  be  inclined  to  permit  the  plaintiff  now 


May  S!2u. 
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1794.  to  enter  it,  it  should  be  on  payment  of  costs,  because  the  object 
of  the  second  rule  was  to  cure  the  plaintilTs  own  Uuuder. 

Giks^  cohiriy  mentioned  Laroche  v.  fVasbrough  (a),  wbere 
the  Court  permitted  an  amendment  in  a  writ  of  execution  after 
a  motion  to  discharge  one  of  the  defendants  out  of  execution 
without  costs.  He  also  produced  an  affidavit,  stating  that  the 
defendant's  attorney  attended  the  taxation  of  costs;  and  argoed 
from  thence  that  the  defendant's  application  should  have  been 
made  earlier. 

Lord  Ken  YON,  Ch.  J. — This  objection  should  not  have  been 
taken  by  the  defendant  at  all.  The  plaintiff  might  have  made 
the  suggestion  as  a  matter  of  course;  and  he  ought  now  to  be 
permitted  to  make  the  amendment 

Per  Curiam. — Lict  the  first  rule  be  discharged,  and  thesecood 
be  made  absolute  without  payment  of  costs  (6). 

(a)  Jnte^  2  ooT.  737.  (ft)  fUt  Skdw  ▼.  Maxweli,  pott.  6  «eL  450. 


5fJJJ*^^jf;  BvcKL A^ D  against  Takkabd. 

loan  action  npHIS  was  an  action  by  the  indorsee  of  a  bill  of  exchange 

by  the  in-  ■  ,  •' 

dorseertf  a  -■-  Qgainst  the  acccptor.  The  bill  was  drawn  by  one  urfg*^n 
change'^'  payable  to  bis  own  order,  and  indorsed  by  him  in  blank.  Oo 
a&*cp^to!!l*  the  part  of  the  defendant  Gregson  was  called  as  a  witness,  in  or- 
the  latter  jer  to  prove  that  the  plaintiff  had  no  property  in  the  bill ;  ^^ 
the  iodorwr  that  he,  Grcgson^  had  delivered  it  to  hiln  merely  for  the  puqx^ 
toprove"^  cf  enabling  him  to  get  payment  of  it  firom  the  acceptor,  and  not 
piainuffhad  ^'^'^  *"*®**^  *®  convey  any  interest  to  him ;  for  that,  iDlnitb,be 
no  right  to  h^j  not  paid  any  consideration  for  the  bill.  And  tbe  witness 
on  the  bili^  being  askcd.  Whether  he  now  claimed  any  intereiit  in  the  bLl 
nf^reiv  r«.  and  answering  in  tjie  affirmative  upon  the  ground  above  stated* 
from  the  in.  Lord  JCeiiyon  at  the  trial  at  the  last  sittings  at  GwMfttf/A  «• 
?Tto°b-  J^^*^^  ^^^9  ^^  being  an  interested  witness ;  on  which  thepbio- 
tain  pav-  tiff  recovered  a  verdict.  The  witness,  when  called,  produced! 
from  the  ac-  release  from  the  defendant. 

acwanJ'of        JErskinc  obtained  a  rule  for  setting  aside  the  verdict  for  ik 

^eindonior  plaintiff,  on  theground  that  GregsotCs  testimony  ought  to  bavt 

[  i  East.       been  received ;  for  that  so  fer  from  his  havtasr  an  intercH  io  <k- 

'-'  feat  the  action,  his  interest  rather  inclined  the  other  iraj.   '> 


the  plaintiff  were  defeated  by  his  evidence  in  the  present  actioo, 
he  might  sue  Grcgson  himself  as  indorsor  of  tbe  bill,  wbo«c 

0#Qtb 
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meuth  being  thereby  shut,  lie  could  make  no  ilefence  ag;ainst     1794. 
the  demand.    And  on  the  other  hand,  if  the  plaintiff  recovered  — ^ — ^• 
against  the  derendant,  and  he  had  received  no  consideration     agtmu 
bomGrr^son  for  accepting  this  bill,  no  action  could  be  main-   ^aniurd. 
tained  against  him   for  the  amount,   on  account  of  the  re- 
lease. 

Garrow  and  Leycester  now  shewed  cause  against  the  rule. 
As  to  the  release,  that  cannot  alter  the  question  ;  because  if  •  '  . 
Gregson  could  establish  his  right  to  the  bill,  he  might  maintain 
his  action  on  it  against  the  defendant ;  and  this  circumstance 
shews  strongly  that  he  is^  interested  in  the  event  of  this  cause  ; 
for,  if  th3  plaintiff  recover,  Gregson  must  get  the  money  from 
him  hoir  he  can  ;  and,  by  entering  into  a  special  detail  of  all 
the  circumstances  of  the  case,  which  m9y  be  very  difficult,  if  not 
impossible  for  him  to  do.  Whereas,  if  the  witness  can  recover 
the  nobofiey  from  the  defendant,  by  substituting  his  own  right  to 
it  in  {^ce  of  the  plaintiff's,  still  the  plaintiff  may  afterwards 
bring  his  actioji  against- him  to  recover  the  amount,  yet,  as  a 
defendant,  he  will  stand  in  a,  better,  situation  in  this  event  than, 
as  a  plaintiff,  he  would  do  in  the  other.  And  the  mere  circum* 
stance  ofi  his  being  in  a  better  situation  by  the  event  of  the  suit, 
is  a  sudlicient  ground  to  reject  him. 

Ertkine  maintained  the  admissibility  of  the  witness  on  the 
same  ground  as  before. 

Lord  Ken  YON,  Cb.  J.^ — The  whole  question  turns  on  this ; 
Whether  the  witness's  situation  would  or  would  not  be  bettered 
by  the  event  of  the  vardict  in  tbi^  case  ?  I  am  still  of  opinion 
that  it  would ;  for  if  the  plaintiff  should  succeed,  Gregson  would 
be  put  to  much  greater  difficulties  to  get  back  the  money,  than 
if  the  plaintiff  should  be  foiled  by  means  of  his  testimony  :  and 
thereibre  on  the  ground  of  interest,  I  think  the  witness  was 
properly  rejected.  • 

Grose,  J. — I  am  of  the  same  optRion.  And,  besides,  it  may 
admit  of  a  question,  How  &r  a  man,  who  has  set  his  name  to  a 
n^otiable  instrument,  and  thereby  given  it  currency,  can  be 
called  as  a  witness  (a)  to  disprove  the  holder's  right  of  action 
OB  it? 

Lord  Ken  VON  added  that  he  liad  often  ovftr-ruled  objectiooa 
ilf  ibat  aort  in  similar  cases,  considering  such  a  rule  as  calculated 

2P8  to 
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1794.     te  conceal  the  truth.    But  on  the  ground  of  interest  in  tbii 
— *—  case,  he  thought  the  objection  to  the  witoeto^s  competency, 

agahut       valid. 

TA^^^^f^'  Rule  dischaiyi 


Xkitniay,  DeNIION  against  MoDIGLIAXI. 

Afteran  In-  fTTIHIS  was  an  action  ae:ainRt  the  defendant  as  an  underwriter. 

•uranceon         ■  i.         i..  ■•  i  *  »• 

a  Khip  on  a     JL    upon  a  policy  ofinsurance  on  a  Ahip  and  cargo  from  X^irfr* 

^e!^rZ:  pool  to  Oporto,  dated  2d  Feb.  1793.     The  ship  sailed  on  her 

plied  STihc  ^^y"P®  *''®  ijeginning  of  the  same  month :  but  being  driven  Iwck 

uiMyrwrit-.  by  contrary  winds,  before  {(he  could  sail  again,  namelV)  ^n  the 

to  take  in      11th,  an  embargo  was  laid  on,  which  wa<  not  taken  offiill  the 

Euer*of  "^    26th:     On  the  J2lh  Feb.  the  insured  were  desirous  of  putting 

™"2.°J}**  guns  on  board  the  vessel,  and  taking  out  a  letter  of  marque  for 

TThichwas    her ;  but  a  difficulty  occurring  to  some  of  them,  whether  this 

r?ru9ed  ;^     would  uot  vacate  the  policj',  it  was  agreed  to  ask  the  permissioo 

SSlqdhlr       of  the  underwriters,  and  a  negotiation  was  that  day  set  on  foot 

sh^'^**  'iM    ^^^  ^^^  purpose ;  which  ended  finally  in  a  permission  on  the  part 

Trithaf^e-     of  the  underwriters  to  put  guns  on  board  for  the  defence  ot  the 

of'manjtiV;  ship,  but  a  peremptory  denial  of  the  liberty  of  takiiig'a  letter  of 

thepSncyf  "i^irqup.     Notwithstanding  which,  on  the  15th  of  AfflirA,  agc- 

«Jtho*thp     neral  letter  of  marque  was  obtained  for  the  ship ;  with  which 

sot,  in  fact,  she  afterwards  sailed  on  the  i7th.    The  vessel  was  taken  in  the 

Se'^ctt^of  courseof  her  voyage  by  a  French  privateer. 

narque  for       ^^  i^^  trial  before  Lord  iTfiy^^on, at  Guildhall  the  defendaot 

•^oe  purpose  ^  .     •^ 

of  crtiUinf:,  insisted  that  the  policy  was  vacated  by  the  ship*s  having  takeo 

or  intend  to        ,   ^^  ,  .       i-        ^  ...        a    <^i  .     ^-Tl 

to  do,  but     a  letter  ot  marque  in  direct  opposition  to  the  consent  of  the  uo- 

Uon^Siai?  derwriters  upon  the  subject,  in  consequence  of  which  the  risk 

^''U'^of^"'^^  was  altered.     The  plaintiff,  on   the  other  hand,  said  that  the 

cniisinison    letter  of  marque  was  taken  on  board  solely  for  the  purpose  of 

^ome!^^^    enaUing  the  ship  to  avail  itself  of  the  advantage  in  her  voyage 

home,  and  was  not  intended  to  be  made  use  of  at  all  in  the 

outward  voyage ;  and  that  in  point  of  &ct  the  vessel  had  not 

deviated  in  anj  respect.     The  jury  being  satisfied  of  this  fKt 

found  a  verdict  for  the  plaintiff. 

A  rule  was  obtained  to  set  the  verdict  aside  on  the  ground  of 
its  being  against  law  and  evidence ;  the  nature  of  the  contract 
and  of  the  risk  having  been  materially  ailtered  by  the  circon* 
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itance  of  the  ship's  having  sailed  with  a  letter  of  marque;  more      1794. 
especially  as  the  underwriters,  when  applied  to  for  their  consent,  - 
expressly  refused  it  in  that  particular.  .  aJ^/iST 

Erskine^  BoweryVmA  Giles,  shewed  cause  an:ainst  the  rule ;  con*  ^^'®"' 
tendinfi^  that  the  policy  was  not  vacated,  for  that  the  ri«k  re- 
mained substantially  the  same.  It  is  no  more  than  if  the  ship 
had  taken  out  any  other  commodity ;  for  the  letter  of  marque 
not  intended  to  be  used,  and  not  in  fact  u.^ed  in  the  voyage,  was 
a  mere  dead  letter,  which  the  assured  mi^ht  have  taken  on  board 
without  asking  any  permission  from  the  underwriters;  and 
therefore  their  refus&l  cannot  vary  the  question.  If,  indeed,  it 
had  been  intended  to  have  been  acted  upon,  that  might  have  al- 
tered the  case:  but  the  jury  were  satisfied  that  it  was  not.  But 
even  if  that  were  not  so,  a  mere  intention  to  do  a  thing  out  of 
the  contract,  if  not  actually  carried  into  effect,  will  not  vacate  a 
policy.  An  intention  to  deviate  on  an  event  which,  in  fact,  did 
not  occur,  if  the  deviation  were  never  commenced,  will  not  al- 
ter the  risk  or  avoid  the  policy.  Here  the  ship  nev^r  did  deviate 
from  the  voyage  insured;  and  the  circumstance  of  her  having  a 
dormant  power  to  do  so,  never  exercised  or  intended  to  be  exer- 
cised, canfaot  affect  the  contract  between  the  parties. 

JLaWj  Garrow,  and  Park,  contrd,  were  stopped  by  the  Court. 

Lord  Ken  YON,  Cb.  J. — ^The  question  shortly  is,  Whether  this 
ship,  which  was  insured  on  a  trading  voyage  from  Liverpool  to 
OporiOj  had  a  right  to  carry  a  letter  of  marque  without  the  know- 
ledge, and,  as  it  appears  from  the  evidence,  expressly  against  t&e 
consent  of  the  underwriters?  It  has  been  urged  that  this  letter 
of  marque  was  not  really  acted  upon,  but  was  taken  out  merely 
for  the  purpose  of  being  used  on  the  homeward  bound  voyage* 
What  the  intention  of  the  assured  might  be,  I  cannot  pretend  to 
say;  it  might  have  been  what  has  been  stated;  but  it  appears 
that  the  letter  of  marque  was  a  general  one,  extending  as  well 
to  the  voyage  out  as  to  that  home.  And  though  it  is  urged  that 
it  was  never  acted  upon,  and  that  the  ship  did  not,  in  fact,  de- 
viate from  her  voyage  for  the  purpose  of  cruising,  it  is  enough 
for  me  to  say  that  the  Captain  had  a  strong  tem,ptation  to  deviate ; 
and.  that  this  is  such  an  essential  alteration  of  circumstances  from 
the.condition  of  the  vessel  at  the  time  of  the  insurance,  as  ought 
to  discharge  the  underwriters,  unless  it  were  done  with  their 
jconsent.  The  assured  themselves  thought  such  consent  so  essen^^ 
tial  at  one  time^  that  they  applied  for  it  at  the  same  time  that 

they 
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1794.     tliey  required  permisf^ion  to  take  guns  on  board.    And  it  Kp« 

•  ipears  that  after  the  guns  had  been  on  board,  and  the  other  re- 

a^Mi     qiiest  had  been  positivelj  reraised,  the  ship  waited  tiU.the  15tb 

**^^""    ^^  ^forch  before  she  got  the  letter  of  marqae,  and  sailed  on  the 

]7tb ;  which  was  done  without  the  knowledge  or  consent  of  the 

underwriters.  1  urn  therefore  of  opinion  that  they  were  entirelj 

discharged  under  these  circumstances. 

Grosb,  J. — The  question  turns  on  the  intention  of  the  {tarties 
to  the  contract ;  and  therefore  it  is  material  to  considlBr  i^hat  was 
intended  to  be  insured.  The  risk  of  insuring  a  mere  trading 
ship,  is  very  different  from  that  of  one  carrying  letters  of 
marque:  the  premium  is  certainly  higher  in  the  latter  than  in 
the  former  case.  Now  this  vessel  was  insured  merely  as  a  trad« 
ing  ship  from  Liverpool  to  Oporto^  and  she  saOed  as  such  the  first 
time  she  went  out  of  harbour.  It  was  not  until  after  she  bad 
put  back  again,  that  the  idea  first  occurred  of  her  taking  in  gnns 
and  carrying  a  letter  of  marque.  A  long  correspondence  eosned 
upon  the  subject  between  the  assured  and  the  underwriters,  and 
tlie  latter  were  pressed  to  agree  to  the  proposed  alteration  of 
circumstances.  The  answer  they  made  wiis,  that  tbej  had  no 
objection  to  the  vesseVs  taking  in  gtins,  but  they  would  on  no  ac- 
count consent  to  her  having  a  letter  of  marque;  because  they 
thought,  and  thought  reasonably,  that  it  would  hold  out  a  tempt- 
ation to  the  captain,  to  deviate  in  quest  of  prize.  This  shews 
plainly  what  was  the  opinion  of  the  parties  themselves  upon  the 
business.  But  notwithstanding  this,  the  assured  persisted  in  tak* 
ing  out  a  general  letter  of  marque  without  the  privity  and  consent 
of  the  underwriters.  This,  therefore,  Was  a  direct  departure 
from  the  nature  of  the  contract,  as  tinderstood  between  the 
parties.  But  it  is  alleged  in  answer  by  the  plaintiff,  that  in  truth 
and  substance,  the  vessel  could  not  be  considered  as  having  a 
letter  of  marque ;  for  that  not  being  intended  to  be  made  use  of, 
and  not  having  been*acte^  upon  in  the  voyage  outyJt  was  a 
mere  dead  letter.  But  that  ddes  not  get  rid  of  the  objection,  for 
though  no  use  were  mAde  of  it,  yet,  being  a  general  letteir  of 
fuarquc,  the  captain  had  power  to  make  use  of  it  if  he  pleased; 
and  it  cvrtainly  held  out  a  temptation  which  was  altogether  re- 
pugnant to  the  nature  of  the  contract  entered  into,  and  con- 
trary to  the  professed  understandiag of  theemitfacting parties. 

RuIeabs6hKs(a> 

(a)  Vidt  Mo»  ▼.  Bj^nn^  poiL  6  vei.  379. 
S 
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The  King  against  the  Inhabitants  of  Heath*  Saturday^ 

Maif  24lh. 

THE iVbl/iirifAamiAirf  Quarter SessionRConfirmedaDorderor  wht^n  the 
ju9tice9,  hy  which  Mary  Smith  was  removed  from  Mans*  tiSc^ted*^^'^ 
jkid  Woqdhouse  to  //ecr/A,  and  stated  the  following  case  for  the  ^J^^^' 
opinion  of  this  Court.    Joseph  Smithy  the  grandfether  of  the  iive«ina  ^ 
pauper,  being  a  settled  inhabitant  of  I/ealh^  came  into  the  parish  omfrhe 
or  Mansfield  fVoodhouse,  under  a  certificate  dated4th  of  October^  Snd^thc^ 
1743.   jr.  SmtVA  resided  under  this  certificate  at  A/iu;f.vyEe/</fFbo£/-  prdt^ction 
houscy  to  the  time  of  his  death,  which  happened  about  16  or  17  tificateand 
years  ago.    About  two  years  and  a  ha}f  after  the  certificate  was  Mtue^rnr 
granted)  he  had  a  son  born,  namely,  iZicAard  Smithy  the  fiither  {"fili^/tf'' 
of  the  pauper.     iif/cAar^  continued  to  reside  witii  his  father  at  parish  by 
Mansfield  ffoodhouse  until  be  (Richard)  attained  the  age  of  2^  rat«?(a). 
years,  when  he  married,  lived  in  a  separate  house  at  Mansfield  J'^^j''^* 
Woodhouse^  and  had  a  child  (the  pauper),  and  has  lived  separate  8  ib.  4i9, 
from  biaiather  to  the  present  time.   Ric/uird  Smith  also  occupied  i  jn V  s.' 
with  his  house,  for  three  or  four  years^  a  close  of  land  in  Mans'  JJ7 -i*^** 
field  Woodhouse,  lioth  together  being  under  the  value  of  10/.;  for 
which  he,  from  the  time  of  his  marriage  as  above  stated  (except 
for  the  last  three  or  ibur  years,)  has  been  related  to,  and  has 
paid  the  poor  assessments  within  Mansfield  TFoodhouse*    He  was 
rated,  and  paid  the  aforesaid  assessments  both  before  and  after 
the  death  of  his  fiither.     Marjf  Smith,  the  pauper,  is  the  daugh- 
ter of  Richard  Smith.    The  Court  (of  Sessions)  were  of  opinion 
that  the  certificate  was  not  discharged  as  to  Richard  Smith,  and 
confirmed  the  order. 

P«rc«w/and  Vaughan  in  support  of  the  orderof  Sessions.  The 
.^n  of  a  certificated  person  cannot  gain  a  settlement  in  the  certi* 
Seated  parish  by  any  other  means  than  the  father  himself  can, 
namely,  by  the  two  pointed  out  in  the  stat.  9  and  10  JV,  3. 
c.  1 1 ;  by  taking  a  tenement  of  10/.  per  annum,  or  by  cxocutiiig 
dn  office*  The  son  is  put  precisely  in  the  same  situation  as  the 
fiither  in  this  respect ;  and  it  is  perfectly  immaterial  whether  the 
son  be  born  liefi>re  or  after  the  certificate.  /?.  v.  Sherborne,  Burr. 
S.  C.  182.  In  that  case  the  son  was  born  of  a  second  Wife  mar- 
ried after  the  certificate;  and  Lee,  Ch.  J.  said  that  the  stat.  8  & 
9  W.  3.  c.  30.  s.  1.  extends  not  only  to  the  certificated  man  him- 
self, but  likewise  to  all  his  family  and  all  his  children,  whether 

<a)  rUtR.  Y.  The  Inhabitants  of  A\fnton,  post.  7  vl  471. 
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1 794.     born  before  or  after  the  certificate ;  and  that  the  second  act 

(9  &  10  fF.  3.  c.  11.)  restrains  such  persons  firom  gaining  set- 

^Ijrfl^wjrt*  tlements  in  the  certificated  parish  to  two  methods.  That  case 
^mnt»of**"  **^'  ^^^^^  recognized  in  a  variety  of  subsequent  ones;  particidarlj 
liFATB.  in  /?.  V.  Bray  (a) ;  JR.  v.  Buckingham  (i),  and  R.  v.  Hampion{c). 
The  father  of  the  pauper  in  this  case,  was  clearly  under  the  pro- 
tection of  the  certificate  until  his  marriage :  but  when  he  mar- 
ried apd  ceased  to  live  with  his  father,  he  did  not  cease  to  be 
under  the  protection  of  the  certificate.  The  only  efiect  of  mar- 
riage and  emancipation  is,  that  any  subsequent  settlement  gained 
by  the  father  does  not  attach  on  the  son..  But  having  been  once 
<^mprehended  under  the  certificate,  so  long  as  he  reiaained  in 
the  certificated  parish,  he  could  not  discharge  himself  from  the 
operation  of  it,  or  gain  a  settlement  any  otherwise  than  by  one 
of  the  means  mentioned  in  the  statute.  It  must  be  admitted  by 
.the  other  side,  that  those  persons  who  are  irremovable  under 
the  8  &  9  fV.  3.C.  30.  are  incapable  of  gaining  settlements  un- 
der the  9  &  10  JF.  3.  c.  IL,  because  the  latter  expressly  refers 
to*  the  former,  and  was  meant  to  extend  to  all  the  persons 
mentioned  in  it.  Now  the  former  act  compels  the  certificating 
parish  to  receive  the  certificated  person  '^  together  with  bis  or 
^'  her  family*'  when  he,  she,  or  they,  shall  become  chargeable 
to  the  certificated  parish,  <'  and  then  and  not  before^'*  it  says  that 
'  such  person  ^^  and  his  or  her  children"  may  be  removed  back, 
&c.  Therefore  under  the  words  of  this  act  of  parliament, 
which  is  a  plain  and  certain  guide,  the  certificated  parish  had 
no  authority  to  remove  the  pauperis  father  when  he  married, 
because  he  was  not  then  chargeable ;  and  as  he  could  not  be 
removed  under  this  act,  he  could  only  acquire  a  settlement  by 
one  of  the  means  specified  in  the  9  and  10  J^.  3.  c.  II.  The 
cases  in  which  it  has  been  determined  that  a  certificate  survives 
and  continues  to  have  effect  after  the  death  of  the  person  to 
whom  it  was  given,  were  decided  without  principle,  unless  the 
certificate  in  question  continued  to  attach  upoy  the  son  after  bis 
marriage  ;  because  the  death  of  the  bead  of  the  family  atleast 
puts  an  end  to  the  connexion  between  the  father  and  his 
family  as  much  as  the  marriage  of  one  of  his  children  and  the 
consequent  separation  from  the  father's  roof.  In  R.  v.  Keel{d} 
the  children  of  the  certificated  person  returned.to  the  certiieated 

(«)  Burr.  S.  C.  239.       tf )  Ik.  314.       (c)  Ant^,  «66.       (d}  (ML  141. 
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parish  long  after  the  death  of  the  father.  It  is  true  that  in  that  1794. 
case,  the  son  was  mentioned  by  name  in  the  certificate,  but  the  ' 
daughter  was  not ;  and  yet,  having  been  once  protected  by  it  ^J^a^* 
daring  her  father's  life-time,  she  continued  under  its  protection  ^^utJ^of 
afterwards,  though  she  could  no  longer  be  considered  as  part  Haats. 
of  the  fiitber's  family  after  his  death ;  and  as  little  could  she  be 
considered  as  part  of  her  brother's  family  within  the  meaning 
of  the  certificate  act.  So  in  R.  v.  Hampton  {a)  it  was  held 
that  the  certificate  was  not  destroyed  by  the  death  of  the  head 
of  the  family,  but  extended  to  a  second  wife  married  after  the 
certificate  Was  granted,  and  even  prevented  an  apprentice  to 
that.widow  gaining  a  settlement  in  the  certificated  parish.  The 
present  case  cannot  be  distinguished  on  principle  from  that  of 
R.  V.  Testerton  (6),  where  the  residence  of  the  certificated  per- 
son's son,  who  was  married,  and  lived  separate  from  his  father, 
was  protected  by  the  certificate.  The  only  difference  in  fact 
between  that  case  and  the  present  is,  that  there  the  son  was 
mentioned  by  name  in  the  certificate.  But  that  circumstance 
is  immaterial,  according  to  the  cases  of  R.  v.  Sheichorne^  and 
R,  V,  Hampton ;  and  according  to  the  words  of  the  act  of  the 
8  &  9  ^.  S.,  which  allows  the  certificated  parish  to  remove  the 
certificated  person  '^  and  his  or  her  children,  though  born  in  that 
"  parish^^^  when  they  become  chargeable.  With  regard  to  the 
case  of  R,  v.  Darlington  (r),  which  will  probably  be  relied  on 
by  the  other  side,  it  may  be  observed  that  the  point  decided 
there  was  merely  that  a  certificate  does  not  extend  to  grand- 
children :  and  what  was  said  by  Mr. «/.  Buller^  principally  re- 
lates to  the  grandson,  and  not  to  the  son  of  the  certificated  per- 
son. [In  answer  to  a  question  from  the  Court,  Whether,  if  the 
certificated  person  had  himself  become  chargeable,  his  son,  who 
was  married,  and  living  in  a  house  of  his  own,  could  have  been 
removed  as  part  of  the  father's  family  ?  it  was  answered  that  ac- 
cording to  the  case  of  /If.  v.  St.  Mary  Westport  (d)  only  that 
part  of  the  family  which  became  chargeable  could  have  been  re- 
moved.] 

Clarke^  contra^  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — It  ought  not  to  be  supposed  that  we 
can  entertain  the  least  doubt  on  this  point  so  recently  after  the 
decision  in  the  case,  of  the  King  v.  Darlington^  within  which  de- 
termination this  case  falls.     And  I  wish  it  to  be  understood  that 

(«)  JnU,  966.         (>)  /*.  868.         (c)  JttUj  2  iwZ.  44.        (d)  Jtnte,  4  voL  797. 
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1794.     (  adopt  tliat  ease  to  its  foil  extent.    With  regard  to tiie  cast  of 

-   JR.  V.  Keelf  it  seems  to  me  tbet  Lord  MamfieUTs  first  Ibougiite 

^kJi^    on  it  were  best :  he  afterwards  indeed-  gave  way  to  what  was 

WtL/u^   suggested,  Kut  it  was  generally  thought  that  he  did  so  without 

t^»^''9,     sufficient  ground.    However,  I  hope  that  the  rule  estahlished  w 

J?.  V.  Darlington  will  be  the  guide  in  future^  because  it  is  so 

phia  that  it  cannot  be  misunderstood. 

BujLLER,  J. — It  is  said  by  the  counsel,  who  have  argoed  is 
support  of  the  order  of  Sessions,  that  the  words  of  the  act  ofpsr- 
liameut  have  described  the  line  by  which  we  must  be  guided  io 
our  decision.  The  act  8  &  9  W.  S.  c.  30.  speaks  ef  the  cer- 
tificated man  and  his  family.  Then  what  is  meant  by  the  word 
'^  family  ?"  In  the  case  of  12.  v.  Darlingtafiy  k  was  decided  (bt 
^'  fiiraily^'  only  included  those  who  lived  under  the  iather's  rooC 
And  that  was  not  then  determined  for  the  first  time;  For  is 
Ji.  v.  Btigdett  (a)  which  happened  in  Hit.  21  Geo.  2.,  it  was 
held  that  a  son,  who  was  married,  and  living  in  a  house  of  hu 
own,  could  not  be  considered  as  part  of  his  father's  family,  but 
was  become  the  head  of  his  own  family,  which  was  to  be  cod* 
sidered  as  an  independent  one.  This  case,  therefore,  appears 
so  clear  on  the  authorities,  and  on- the  plain  and  obvious  neao* 
ing  of  the  words  of  the  statute,  that  1  cannot  entertain  the  lesbt 
doubt  on  it. 

Grose,  J. — The  argument  to-day  has  proceeded  in  part,  on  a 
supposition  that  the  determination  in  the  case  of  R.  v.  Hampton 
broke  in  upon  that  of  R.  v.  Darlington ;  but  that  was  by  oo 
means  the  case.  In  the  latter  it  was  held  that  the  grandcfaildres 
of  the  certificated  person  were  not  a  part  of  his  femily  withia  the 
meaning  of  the  act  of  parliament;  and  in  the  former,  that  the 
widow  of  the  certificated  man  was  part  of  his  iamily.  But  the 
decision  of  the  one  does  not  interfere  with  that  of  the  other.  It 
has  been  contended  in  this  case  that  a  son,  who  has  left  bis 
Cither's  house,  is  married,  has  a  family  of  his  own,  and  is  him- 
self the  head  of  a  new  fiimily,  nevertheless  continues  to  be  part 
of  his  father's  family :  but  according  to  the  case  of  i?.  v.  Dar- 
Ungton^  I  say  that  he  ceased  to  be  part  of  his  father's  (amily,  when 
he  married  and  lived  separate  from  his  father.  I  am  therefore 
clearly  of  opinion  that  a  settlement  was  gained  in  Mansfield  Wooi^ 
house  by  the  son,  who  no  longer  continued  part  of  his  Other's 

\a)  Burr,  S.  C.  27^ 
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family  but  was  then  become  the  head  of  a  new  (hmily ;  and  con*      1794. 
•equently  that  the  order  of  Sessions  must  be  quashed. 


Both  orders  quashed.       against^ 

The  Inha- 
bitants of 


The  Kino  against  Susannah  Field.  tatwrdoM, 

BY  an  act  passed  in  the  31  Geo.  8.  c.  45,  intituled  '^  An  Act  a  penon 
^^  for  ascertaining;  and  collecting  the  poor  rales,  and  for  by?be^Phi- 
«  better  regnilating  the  poor  in  the  parish  of  St.  3/cry  Magda-  s^J^^l^^ 
"  htty  Bermondsejf^  in  the  county  of  Surrey y'^  which  is  amended  ^J'^^JJIj^"* 
and  enlarged  by  another  act  of  the  31  Geo.  3.€.  19.,  the  church-  at  annual 
wardens  and  overseers  of,  the  poor  of  that  pari«h,  and  certain  ^l^^'an 
other  persons  therein  described,  are  required  to  make  a  rate  for  J^t  she  "* 
the  relief  of  the  poor,  *<  upon  all  and  every  person  or  persons,  fj^*'  *>*J^«* 
^^  who  do,  and  shall  inhabit,  hold,  occupy,  or  enjoy,  any  land,  ''  free  from 
'^  ground,  wharf,  house,  shop,  warehouse,  building,  waterworks,  ^c?wkk 
^'  mooring  chains,  tenement,  or  hereditament,  within  the  said  ^e'r'per- 
"  parish,  according  to  the   yearly   rent  or  value  thei:eof,  and  qu'sites^nd 
*' on  every  other  person  or  persons  who  by  law  is  or  are  dismissed  ai 
<^  chargeable  or  rateable  for  and  towards  the  relief  of  the  poor  wM^ng  oo 
"  within  the  said  parish."  '  sTJulh? 

The  defendant  appealed  to  the  Sessions  ainiinst  a  rate  made  by  wages,  is 

fl..  1    1       o.       .  ■    1      ^  11       .  notratfabic 

Virtue  of  these  acts;  and  the  Sessions  stated  the  following  case  to  the  poor 
for  the  opinion  of  this  Court :  The  appellant  is  assessed  for  a  mes-  ^i^Tof^T 
suage,  out-houses  and  premises  in  the  parish,  at  the  rent  of  SO/.  ^Uj^i^^h^ 
perannmn.  The  messuage  and  premises  were  on  the  17thiV<n?fin-  wciety,  she 
her  1791,  demised  by  B.  DreWj  the  proprietor,  to  £.  G,  Botdero^  distinct 
on  the  part  and  behalf  of  the  PkiUmihropic  Socieij/^  of  which  he  fn^thehousc 
i»  the  treasurer,  for  3  years,  at  the  yearly  rent  of  CiU/.,  being  the  ^hamb«'**' 
actual  value  thereof, and  E.  G.  Bolderoj  by  a  written  agreement  and  her  fa- 
with  B.  D,  engaged  to  discharge  all  taxes.  The  society  is  merely  u/g  aUowed 
a  charitable  institution,  supported  by  the  voluntary  contribu-  {Jlere.^  This 
tions  of  annual  and  other  subscribers ;  aitd  has  for  its  object  the  ^^^^  ^^J^^ 
care,  instruction,  and  education  of  the  children  of  convicts.  By  by  theSes- 
articles  made  on  the  22d  September  1792,  between  E.  G.  Bol-  ill'thecase, 
(/fro,  as  treasurer,  and  three  vice-presidents  of  the  society  of  the  "  ^****^* 


one  part,  and  the  appellant  of  the  other  part,  the  appellant  in  "  [jj^^occtt- 

**  pier,"  from  etaniining  hito  the  propriety  of  that  conelusion,  if  ihe  ^y^Ums  al&o  state  all  the  cir- 
CttifistaQCes  of  the  caie,  and  desire  to  have  the  opioiou  of  this  Court  unon  the  whole.  [1  Eoit,  590. 
3  i?.  fir  P.  133.   3£ait.M2.]     •  ■ 

consider- 
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1794.  eonmderation  of  the  wag^es  therein  agreed  to  be  paid  to  her  cove- 
*T~  nanted  with  them  to  become  t  be  serrant  ofthe  society  in  thecapa- 
city  of  matron  or  mistress  over  all  such  female  children  as  then 
were,  or  thereafter  should  be  under  the  care  and  protection  of  the 
society;  and  to  continue  as  servant  of  the  society  until  ber 
service  should  be  determined  as  aftermentiooed ;  and  that  she 
(the appellant)  would  from  time  to  time,  during  such  ser?ice,  re- 
ceive and  take  under  her  care,  and  as  her  apprentices,  if  re- 
quired, such  number  of  female  children  as  the  committee  of  the 
societjshould  direct,  and  would  to  the  best  of  her  skill  and  ability 
teach  and  instruct  them  in  housewifery  ;  and  that  she  wonliat 
any  time  assign  over  all  or  any  of  such  children  for  the  remain- 
der of  their  apprenticeship  unto  such  person  or  persons  as  the 
committee  should  appoint ;  and  it  was  by  those  articles  further 
agreed  that  the  work,  labour  and  earnings,  as  well  of  the  appellant 
as  of  all  such  children  as  should  be  put  under  her  care  and  tui- 
tion should  belong  to  and  become  the  sole  property  of  the  soci- 
ety, and  be  disposed  of  as  the  committee  or  proper  officers  there- 
of should  order.  In  consideration  of  the  good  and  iaithful  ser- 
vices of  the  appellant,  so  agreed  to  be  done,  the  treasurer  and 
vice-presidents  on  behalf  of  the  society,  agreed  to  employ  the 
appellant  as  the  servant  of  the  society,  in  the  above  capacity  iiom 
that  day,  and  also  to  provide  for  the  appellant,  during  such 
service,  a  dwelling  free  from  all  rent,  taxes,  and  chaiges  what- 
soever, together  with  good  and  sufficient  provisions,  coals,  and 
candles,  and  to  pay  and  allow  her  for  her  service,  wages  after 
the  rate  of  90/.  yearly,  by  quarterly  payments,  during  such  time 
as  she  should  continue  in  the  service  of  the  society,  and  act 
therein  agreeably  to  her  contract.  The  articles  further  contained 
clauses  for  determining  and  putting  an  end  to  the  agreem^Dt 
therein  made,  on  a  month's  notice  being  given  on  either  side> 
or  an  allowance,  by  the  society,  to  the  appellant  of  three  months* 
wages  instead  of  such  notice.  The  messuage  and  premises  rated 
having  been  furnished  at  the  expence  of  the  scKiety  for  the  pur- 
pose, the  appellant,  with  about  thirty  female  children,  who  were 
all  apprenticed  to  her  i  n  pursuance  of  the  articles,  have,  everMOct 
the  execution  thereof,  resided  in  the  said  messuage  and  premises, 
and  have  been  maintained  there  at*  the  expence  of  the  societ}; 
and  under  the  appellant's  superintendance ;  and  they  have  done 
no  other  work  than  making,  mending,  and  washing  their  owo 
^lothes,  and  those  of  a  number  of  boys  who  y^ere  also  maintained 
and  educated  in  other  places  at  the  expence  of  the  same  cbarit- 

abls 
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able  institntion.    The  appellant  has  no  distinct  apartment  for      1794. 
herself,  but  a  bed-chamber  in  the  house,  and  her  family  is  not    ^^^^^^ 
allowed  to  reside  therein.     No  profit  is  derived  by  any  body     agamH 
from  the  ia)K>ur  of  the  children ;  nor  is  any  advantage  or  cmo-    **   **^* 
liunent  derived  by  the  appellant  from  her  situation,  other  than 
what  is  stipulated  by  the  articles,  and  hereinbefore  stated.  The 
ca«^  llien  concluded,  that  the  Court  (of  Sessions)  after  full  con- 
sideration of  the  foreg^infif  circumstances,  were  of  opinion,  that 
the  appellant  was  and  is  the  occupier  of  the  messuage  and  pre-     * 
mise<),  and  as  such  liable  to  be  charged  to  the  poor  rates  for  the 
same ;  and  therefore  determined  that  her  appeal  sheuld  be  dis- 
missed, and  the  assessment  confirmed ;  and  they  further  ordered 
that  the  appellant  should  pay  '40i.  for  costs,  &c,  subject  to  the 
Opinion  of  the  Cdurt  of  King's  Bench,  as  to  the  propriety  of  the 
conclusion  which  the  magistrates  had  drawn  from  the  pre- 
mises. 

Palmer  And  Best^  in  support  of  the  order  of  Sessions,  contended, 
that  the  appellant  was  rateable  as  occupier,  or  inhabitant,-  of 
the  house  in  question.    This  case  is  not  liable  to  the  same  ob- 
jection as  the  cases  of  72.  v.theOccupiersofSt.Z<tiArf*s//o5ptVa/(a}, 
and  R.  v.  P.  Waldo  {b)\  because  in  neither  of  those  could  any 
occupier  be  found.  In  the  former  Lord  ilfair«/!cM admitted,  that 
if  there  were  any  occupier,  in  the  proper  sense  of  the  word,  he 
would  be  liable  to  be  rated.  The  only  persons  that  occurred  to 
his  lordship  were,  Ist,  The  lessees ;  2dly,  The  servants  attending 
the  charity ;  and,  Sdly,  The  poor  mad  persons  who  are  the  objects 
of  it.  The  first  (he  said)  were  mere  trustees,  mere  instruments  of 
conveyance;  the  second  were  like  other  servants,  and  not  occu- 
piers; and  that  it  was  so  absilrd  to  suppose  that  the  last  class 
could  come  within  the  description  of  ^'  occupiers,''  that  that  wafe 
given  up  at  the  bar.    And  in  the  other  case,  where  Mr.  JVaUo 
built  an  almshouse  for  a  certain  number  of  poor  persons,  there 
was  no  pretence  to  say  that  he  was  rateable  as  the  occupier,  the 
house  being  wholly  occupied  by  the  objects  of  the  charity  or  their 
attendants.   But  in  this  case  the  appellant  is  the  occupier.   No 
other  persons  live  there  but  her  servants  and  apprentices,  and 
their  occupation  Is  in  law  the  occupation  of  the  mistress;  she 
was  not  only  in  possession,  but  was  the  head  of,  and  bad  the 
<;ontrol  over,  the  house.    The  circumstance  of  her  standing,  in 

(u)^Bwr.lQS».  (I)GbUS56. 
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1794.     the  relation  of  servant  io  the  trustees  of  tlie  society  cannot  vary 
the  case.  In  Jones  ▼.  Mauns€l{a\  it  was  held,  that  a  senraot  duy 
be  an  occupier  within  the  stat.  43  EU%,  c,  2.:  there  the  que^lioo 
was,  Whether  or  not  the  fdaintiflf  were  rateable  for  the  herbage 
and  pannage  o(  Rockingham  FoirsfF  and  Lord  Mamfieldm^^ 
^^  the  plaintifiTs  interest  was  as  occupier  under  Mr.  HaUon^h^ 
'^  whether  as  tenant,  manager,  or  servant,  did  not  fully  appear: 
^^  but  it  did  appear  that  he  was  a  person  in  the  visible  oecupa- 
*^  tion  of  the  property.*'    And  again,  *^  Whether  the  herbage 
/^  and  pannage  be  enjoyed  by  the  grantee  in  fee,  or  by  a  teoaiit 
"  for  life,  vears,  or  from  year  to  year,  or  by  a  keeper  or  tervatt, 
^^  is  not  material ;  if  the  property  be  rateable,  any  of  those  sorii 
^^  of  occupiers  are."    On  this  principle  great  oncers,  sudias 
rangers  of  parks,  are  rateable,  though  they  are  only  the  servaoU 
of  tlie  crown.    So  hospital  lands  are  chaigeaUe  to  the  pour  as 
well  as  others;  for  no  man  by  appropriating  his  lands  to  ao 
hospital  can  discharge  or  exenript  them  from  taxes  to  wbicb  Cbey 
were  subject  beforci  and  throw  a  greater  burden  upon  his  aeigih 
hours.  Sulk.  5^7.  And  it  is  i«B«^erial  whether  they  are  let  to 
tenants  or  maBaged  by  IxiiliffH  f4^  the  benefit  of  the  charity,  as 
the  taj^ea  niist  in  either  case  ultiiiiately  fall  on  the  charity  ftiiid. 
%Aeai|i,  it  was  held  in  JR.  v.  E^ks  (6),  that  Ibe  wardea  of  the 
Fleotf  who  in  oiie  seaae  is  also  a  servaAt?  is  rateable  not  ody 
for  what  he  personally  ocoMjpies  in  the  prison,  but  also  for  tbe 
chambers  allotted  io  the  priaoBers ;  ai^i  it  appeared  in  that  case 
Ihftt  the  King'a  Bench  wd  other,  prisons  were  raled  to  the  poor. 
There  are  other  reasons  aiso  why  this  ^pp^l^Qt  ahoiild  be  rated. 
The  former  cases  have,  turaedon  the  weed  ^^  ocfupier"  ia  the 
atat.  43  Elix.  c.4.  bat  the  stat«ite,  on  which  this  qwstion  arises, 
subjects  inhabiiants  as  well  as  occupiers,  io  the  poor  ratei; 
^'  every  person  whp  shall  inhabit,  hold,  occupy,  or  enjoy,  aay 
^^  landf"  ^*  The  word  *^  inhabit^*  isa  more  comprehensive  term 
than  <*  occupy,*'  a4id  includes  a  larger  description  of  persons; 
otherwise  the  lagtsjature  would  only  have  used  the  word^^  oc- 
cupy."   Besides  io  this  particular  iastance^  as  this  institation 
may  be  the  means  of  subjecting  the  parish  to  the  burden  of  those 
children  who  will  gain  taettleii^nts  there  by  reason  of  their  ap- 
pirenticeship,  and  as  the  perish  will  be  sul^ct  to  the  onus,  tbej 
ought  to  have  the  benefit  of  the  rate  on  this  property. 

(«)  Dmgl.  JDS.  (»)  X  Cnti.  IffK 
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But  whatever  opi»ion  the  Court  mif^t  otherwise  have  formed  1794. 
upoD  this  subject,  as  the  Sessions  have  stated  it  as  a  fact,  that 
the  appellant  was  the  occupier,  this  Court  is  precluded  from 
examining  that  question  now.  /Z.  v.  Hurdis^  ante^  3  voL  497. 
And  it  is  even  doubtful  whether  this  Court  can  entertain  any 
jurisdiction  at  all  bver  the  case;  the  stat.  SI  Oeo.  S.  saying;,  that 
the  determination  of  the  Sessions  shall  be  final  and  conclusive 
to  all  the  parties. 

Lord  Ken  YON,  Ch.  J.  (stopping  Shepherd  Rnd  Marryat^  who 
were  on  the  other  side.) — It  is  said,  that  we  are  precluded  from 
examining  this  question  by  what  is  supposed  to'be  found,  as 
a  fact,  by  the  Sessions,  namely,  that  Ihe  appellant  is  the  oc* 
cupier  of  the  hou^e,  &c.  but  it  is  not  so  stated  here  as  n  €ict, 
that  we  cannot  deliberate  upon  it  (a)n  but  as  a  point  on  which  the 
Se^isions  desire  to  have  our  opinion  (&)•  I  therefore  desire,  that 
this  may  not  in  future  be  considered  as  an  audiority  to  let  in 
the  discussion  here  of  that  which  the  Sessions  actually  find  as  a 
fact;  but  that  it  may  be  remembered  that  we  only  proceed  on 
the  wishes  of  ihe  magistrates  below,  who  desire  to  have  oar 
opinion  on  grounds  on  which  they  entertained  doubts.  Theques- 
tion  is,  Whether  the  appellant  be  or  be  not  the  occupier  of  this 
house,  so  as  4o  be  liable  to  be  rated  to  tlie  relief  of  the  poor  ?  Now 
nothing  can  be  clearer  than  that  she  is  not  liable,  if  ihe  &ctB 
stated  be  attended  to.  A  set  of  persons,  for  the  most  honourable 
purposes,  instituted  a  society,  called  the  PhildrUhropic  Society^ 
in  order  to  resc^ue  from  ruin  and  infamy  certain  poor  children 
who  are  thrown  upoif  the  world  without  any  protection.  Ttiese 
gentlemen  proposed  to  improve  the  behaviour  and  morals  of 
those  children,  and  to  rendei:  those,  who  without  such  assistance 
would  probably  prove  a  nuisance  to  society,  useful  and  re* 
spectable  members  of  it.  But  to  accomplish  this,  many  tbinga 
were  necessary ;  a  house  was  to  be  provided  for  thereoeption  of 
the  children,  who  were  to  be  fed  and  instructed  in  it,  and  as  the 
members  of  this  laudable  society  could  not  undertake  this  in 
person,  it  was  necessary  to  find  some  other  person  who  could  8U« 
perintend  the  whole.  Accordingly  they  engaged  the  appellant  as 
their  servant,  and  stipulated  with  her  that  she  should  receive  and 
take  care  of  the  children,  or  take  thennis  apprentices,  (if  neees- 
fiary,)  and  she  was  placed  in  this  house  ibr  ihe  express  purpfMe 

{•)  Vide  R,  ▼.  The  lohabitanU  of  nUiUleiury,  pa»i,  6  voC  464. 
{h)  Fide  R.  T.  The  Inhabltanti  of  Z,{annca^»  atUe,  4  vol  473,  ud  R.  ▼.  The  la- 
habiUuits  of  St.  Ifary  the  Le»,  Durham  i  Ibid.  ill. 

of 


592  CASES  iw  EASTER  TERM 

1794.     of  superintending  this  charge ;  and  in  the  terms  of  the  agree* 
'       „        ment  she  is  to  be  servant  of  this  society.    It  is  true,  die  is  to 

The  Knf  o  .«.  ...  ,  ,,, 

qgmu     have  an  apartment  m  the  house ;  but  it  is  expressly  provided 
iEL».    ^1^^^  1^^^.  fgQf{]y  jg  pQ^  ^Q  reside  there.    The  qu^tion  arisiiig 

from  these  facts  is,  Whether  this  persoti,  so  acting  as  a  senrant, 
is  to  be  rated  to  the  poor,  as  the  supposed  occupier  of  this  house? 
Questionsof  this  kind  have  been  made  before,  but  they  have 
always  met  with  the  &te  they  deserved.  Thus  it  was  in  the 
case  of  St.  LuJce^s  Hospital ;  where  Lord  Mansfield  thought  it  too 
absurd  a  proposition  to  be  stated.  It  is  said,  however,  in  this 
case  that  the  appellant  was  the  head  of  this  bouse ;  in  one  sense 
indeed  she  was  the  head  of  the  house,  she  was  the  housekeeper 
appointed  to  look  after  the  (Economy  of  the  house:  but  every 
fact  in  the  case  negatives  the  conclusion  that  it  was  ker  house. 
She  could  neither  put  in,  or  send  out,  whom  she  pleased;  bhe 
acted  entirely  in  a  subordinate  capacity,  subject  to  the  directions 
and  control  of  the  society.  It  might  as  vrell  be  said,  that  where 
a  person,  having  a  coach-house  or  a  laundry  at  a  small  distance 
from  the  mansion-house,  permits  the  coachman  to  live  in  the 
one  or  a  dairymaid  in  the  other,  those  servants  should  be  con- 
sidered as  the  occupiers  of  those  tenements  so  as  to  be  rated 
for  them.  This  case  appears  so  clear  to  me,  that  I  am  surprised 
that  the  justices  at  the  Sessions  should  have  entertHined  anj 
doubt  upon  it.  With  respect  to  the  question  of  jurisdiction :  it 
is  not  necessary  to  decide  that  point  in  this  case.  If  the  etrtuh 
rari  be  taken  away  by  this  act  of  parliament,  the  parish  mar 
move  to  set  it  aside,  quia  improvidi  emanaviL 

BuLLER,  J. — One  of  the  arguments  is  tbunded  on  the  con' 
struction  of  this  act  of  parliament :  the  counsel  have  en- 
deavoured  to  make  a  distinction  between  inhabitants  and  ocoh 
piers ;  and  it  has  been  contended,  that  as  the  word  ^*  inhabit"  is 
«  in  legal  import  more  comprehensive  than  ^^  occupy,"  it  was  used 
in  this  statute  to  signify  persons  who  are  not  occupiers.  But 
that  argument  proves  too  much  \  for  inhabitants,  according 
to  Lord  Cokeys  reading  on  the  statute  of  bridges  (a),  includes 
persons  who  have  estates,  though  living  elsewhere.  But  I 
think  that  the  word  '^  or",  in  this  statute,  should  be  read ^ and;" 
the  four  terms  inhabit,  hold,  occupy,  or  enjoy,  being  nsed  to 
express  the  same  thing.  Then  the  true  question  is,  Whetheror 
not  the  appellant  be  an  occupier  ?  It  said^  that  she  is,  for  that 

(a)  3  JfiK.  703. 
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an  *K«"nf*»r  i<  the  person  in  the  po^^f^ession  of,  and  havlns:  the      1791, 

con* ml  over,  the  hoii^.     Then  try  this  case  by  that  definition.    ■ 

Ifir  !?e  «niT!''i<»nt  fo  live  ina  house,  that  equally  applies  to  every      n^.»,7^ 

r?-iint  and  to  «*very  servant :  then  as  to  the  control,  the  appeU    ^-  Field. 

!ant  ?•«  a  mere  f^ervant ;  «he  was  hired  as  such,  and  is  liable  to  be 

dl!imi««»d  at  an  hour' -5  notice  ;  for  thouijh  three  months*  notice 

was  to  b?  ^iven  by  either  party,  the  society  might  have  turnel 

out  this  servant  immediately,  on  ^ivinij  her  three  monJ^'.'  nrnores 

in  advance.     The  articles  of  asrreement  are  merely  per<:onal, 

and  5J%e  the  appellant  no  interest   in  the  hoU'^e,    which  was  to 

be  applied  to  certain  specific   purposes.     The  ?ori.My.    indeed) 

agreed  to  provide  her  with  a  dwellinsr,   but  that  f^vH';..-  is  a 

mere  lodginjj.     The  case  states,  that  she  has  no  distinct  apart- 

ments  in  tlie  house  but  a  bedchamber :  and  if  that  were  <?ut?t  ient 

to  constitute  her  the  occupier,   every  maid  servant  would  be 

equally  the  occupier.     A  person  so  *^rtuated  is  only  a  servant^ 

and  not  an  occupier,  either  in  the  legal  or  common  acceptation 

of  the  word. 

Grose,  J. — ^The  question,  intended  to  be  submitted  to  us, 
was,  whether  or  not  the  appellant  be  the  occupier  of  the  house 
in  question  within  the  meaning  of  this  act  of  parliament  ?  and 
from  the  different  words  used  in  this  statute,  the  legislature  only 
meant  that  beneficial  occupiers  should  be  rated.  This  person 
is  rated  as  having  the  beneficial  occupation  of  a  house  of  30/. 
per  annum.  But  it  appears  by  the  case,  that  she  is  a  mere 
servant,  that  she  only  receives  20/.  a  year  for  wages,  and  that 
."^hemay  be  turned  out  of  this  house  at  a  minute's  warning. 

Order  of  Sessions  quashed* 


/      The  King  a  gainst  VAU'SiOT  and  Others.  SaturHai/, 

J^H4^>^     /^^v^y      ^A^l.  r^.  yJ.^n-:>     .<-^r.  .     -»«J^24ib. 

THE  defendants;  who  are  lessees  of  some  coal  mines  at  thei^Mopof 
Exhaliy  in  the  county  of  Warwick^  appealed  to  the  Sessions  j^  |j^\™'"*^ 
against  a  poor  rate,  which  was  there  copfirmed,  subject  to  the  ^  *?  "^^^^^ 

.   .  «     ,.  t        n  %x       '  .  «  tothe  relief 

opmion  of  this  court  on  the   following  case;   the  appellants  of  the  poor, 

are  in  possession  of  the  colliery,  for  which  they  are  rated,  under  derhfe  no 

a  lease  from  Messrs.  Arnold  and  Farmer.     That  lease  has  been  fh7mu[*el° 

lost,  and  parol  evidence  was  given  of  its  contents.     The  lessees  t'^"*ig-'^ 

were  bound  by  covenant  to  work  the  colliery,  and  they  were 

hound  to  p$iy  to  Messrs.  Arnold  and  Farmer  a  sixth  part  of  the 

Vol.  Y.  S  Q  money 
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1794.     money  produced  by  the  sale  of  the  coals  got  from  the  collim 
without  any  deduction  on  account  of  the  expence  of  working. 


*  agj^nu^  It  was  proved,  that  upon  an  average  of  the  last  three  years,  the 
Jd^OtfSi  apP^Han^s  had  paid  SCOl/.  15*,  7|rf.  to  Messrs.  AnoUdRi 
Farmer,  as  the  sixth  part  of  the  money  produced  by  saleof  Ibe 
coals  got  from  the  colliery  during  that  time  ;  that  upon  an  aver- 
age  of  the  expence  of  working  the  colliery  for  the  last  3  years, 
including  the  sums  paid  to  Messrs.  Arnold  and  Farmtr^  the  ap. 
pellants  had  lost  2  farthings  and  half  a  farthing  on  efery  ton 
of  coals  got  from  the  colliery.  That  the  colliery  had  always 
been,  and  still  is,  a  losing  adventure  from  the  time  of  its  beinf; 
first  taken  by  the  appellants.  That  they  must  have  known  tbt 
it  would  be  a  losing  adventure  at  the  time  when  they  took  it; 
and  their  inducement  for  taking  it  was,  that  when  they  bad 
worked  out  the  coal  in  this  colliery,  they  would  be  able  to  get 
at  coal  of  their  own,  which  was  adjoining  to  it ;  and  that  AL^ 
was  a  cheaper  way  of  getting  at  it  than  any  other  which  they 
could  have  adopted. 

Romillj/  and  Foster,  in  support  of  the  order  of  Sessions,  wen 
stopped  t>y  the  Court. 

Erskine,  Morrice,  and  Stanton,  contra.  It  cannot  be  disputed. 
but  that,  generally  speaking,  coal  mines  are  rateable  under  the 
43  Elh,  c.  2.,  which  expressly  mentions  them.;  probably  on  the 
ground  that  the  occupier  is  primd  facie,  supposed  to  deriveaben^ 
fit  from  them  ;  and,  therefore,  it  is  incumbent  on  him,  wfaeo 
rated,  to  shew  that  he  derives  no  profit  or  benefit  whatever  from 
the  occupation,  in  order  to  exempt  himself  from  the  payment  of 
the  rate.  The  rate  for  the  relief  of  the  poor  is  a  tax  on  the  pos- 
sessors of  a  certain  species  of  property,  yielding  a  clear  and  visi- 
ble profit ;  the  words  of  the  stat.  of  Eli%.  being,"  according  to 
**  their  ability  ;"  and  that  ability  must  be  estimated  by  actoal 
profits.  But  in  this  case  it  is  expressly  stated,  that  the  lesseesfo 
far  from  receiving  any  profit  whatever,  since  they  have  been  in 
the  occupation  of  these  mines,  have  actually  been  losers  by  tk 
adventure.  The  reason  why  adventures  in  general  have  bees 
held  not  to  be  rateable,^s,  because  the  profit  being  uocfHain,  aod 
the  risk  great,  if  a  rate  could  be  laid  on  such  attempts,  there 
would  be  great  discouragement  thrown  in  the  way  of  all  specu- 
lation and  improvement.  On  this  ground  lead  mines  {a)  hi^^ 
been  held  not  to  be  rateable ;  and  the  Court  have  been  divided  io 
opinion,  whether  water- works  (b)  were  rateable,  althou^  tbej 

(fl)  R.  r.  Rtchardwn,  S  Burr.  134 1.  (ft)  AikbiM  t.  Ams,  CWM. S15. 
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yielded  a  great  profit.     But  there  tbe  judges,  who  thought  they     1794. 
ought  to  be  rated,  founded  their  opinion  expressly,  on  that  cir- 


cumstance.  The  only  difference  betwecH  those  cases  and  this  ^aimf 
19,  that  coal-mines  being  rateable  by  the  express  words  of  the  and^othS*. 
statute,  the  onus  probandiy  that  they  are  not  beneficial  in  the 
hands  of  the  occupier,  lays  upon  him.  But  in  either  case  the 
occupier  ought  not  to  be  rated,  if  it  appear  that  he  derives  no 
profit  from  it  The  reasoning  of  the  judges  in  Rowl/s  v.  Gell  (a), 
went  expressly  on  ihat  principle.  There  the  lessees  of  lead- 
mines  were  held  not  to  be  rateable,  not  because  that  species  of 
property  was  not  expressly  mentioned  in  the  statute,  but  because 
the  profits  of  a  hazardous  adventure  rould  not  be  the  subject 
of  rate:  but  on  the  same  principle  it  was  there  held,  that  the 
beneficial  owner  of  the  mine  under  the  crown,  who  received  a 
certain  profit  in  proportion  to  the  value  of  the  lead  raised  with* 
out  any  risk  on  his  part,  was  rateable  in  respect  of  the  actual 
profit  so  received  by  him.  According  to  that  case,  if  any  per- 
son were  rateable  here,  it  was  the  landlord  in  respect  of  his  rent, 
and  not  the  lessees,  who  it  is  found  derived  no  profit  whatever, 
after  deducting  all  the  expences  of  the  adventure.  This  dis- 
tinction arises  necessarily  out  of  the  nature  of  the  poor  rate, 
which  is  not  a  charge  upon  the  land,  but  upon  the  profits  de- 
rivable out  of  land.  In  Robson  v.  Hj/de  (6),  the  Ic^-^ee  of  cer- 
tain land  held  under  the  c;ity  of  London^  was  held  rateable  for 
the  profits  which  he  received  from  a  chapel  built  thereon  by 
letting  out  the  pews.  This  was  upon  the  same  principle  as 
Rowlls  V.  Gelly  l>ecause  of  the  profit  derived  to  the  owner. 
Lord  Mansfield^  speaking  of  this  case  in  Atkyns  v.  Davis  (c), 
observed,  that  the  determination  went  upon  the  most  general, 
most  universal,  principles  that  can  exist,  Tts.  that  a  man  the 
lessee  of  a  house,  which  pays  a  rent,  and  yields  a  profit^  is  rate- 
able to  the  poor.  The  reason  why  in  general  landlords  are 
not  rateable  for  their  rent,  is,  because  they  would  then  be  rated 
twice ;  for  if  the  former  were  first  rate,d  in  respect  of  his  profits, 
which  are  commonly  regarded  as  certain,  and  afterwards  the 
landlord  in  respect  of  his  rent,  as  the  former  would  make  bis 
bargain  accordingly,  the  rate  paid  by  him  would  ultimately  fall 
upon  the  landlord.  But  in  Lowndes  v.  Home  id)y  the  rector,  who 
received  a  certain  annual  sum  by  act  of  Parliament  in  the  nature 
lofrent  for  his  tithes,  was  held  rateable  in  respect  of  it.    There 
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1794.      Blackslone^  J.  said,  "  I  do  not  know  that  it  has  over  been  fc* 

"  termined  that  no  rents  are  assessal^le  to  the  poor.     The  King 

tf^ffin*?^  "  V.  Vandevald  [2  Burr.  991.]  extends  only  to  quit-renU  of  a 
and  oSicra.  "  niaiior."  And  so  jt  was  expressly  held  in  R.  v.  Boyihit,  16 
Vin.  427.  in  the  case  of  a  parson  who  let  his  tithe«  to  his  partAh- 
ioners.  The  true  rule  is,  that  which  was  laid  down  by  BullfTy  J. 
in  the  case  of  the  London  water- works  («)  ;  where  he  said,  that 
'^  the  question  in  all  the  cases  was,  Whether  the  property  does 
^^  produce  any  profit  or  not  ?  That  till  it  does  yield  a  profit  it 
*^  is  not  rateable :  but  the  moment  it  does  yield  a  profit  it  be- 
"  comes  a  fit  object  of  taxation."  Here  the  property  yields  no 
profit  to  the  lessees ;  and,  therefore,  they  ought  not  to  be  rated 
for  it. 

.  Lord  Kenyon,  Ch.  J. — It  is  said,  that  this  burden  is  to  be 
laid  where  the  benefit  arises;  but  that  rule  cannot  hold  in  a 
variety  of  instances  that  might  be  put.  Suppose  a  landlord 
makes  so  hard  a  bargain  with  his  tenant,  that  the  latter  derives 
no  benefit  from  the  farm,  must  not  the  tenant  be  rated  to  the 
poor  ?  The  landlord  certainly  is  not  liable.  This  case  differs 
from  that  of  liouits  v.  Gtlls  in  this  re  nect ;  that  was  the  case 
of  lead  mines,  which  are  not  rateable  under  the  statute  of  EHzO" 
uetk;  and  there  tlie  question  Was,  Whether  or  not  the  lessee 
were  rateable  for  certain  annual  profits  which  he  received  with- 
out any  risk  on  his  part  ?  Of  the  decision  in  that  case,  it  is  not 
necessary  for  me  to  say  any  tiling  at  present :  I  will  form  my 
opinion  \ipon  that  question  when  it  arises  again.  But  here  the 
property  is  rateable  under  the  express  words  of  the  stat.  43  Elis. 
c.  i'.  It  appears  in  the  cise  that  there  has  been  a  clear  profit 
of  1000/.  a-year  since  the  lease  was  granted  ;  and  the  question 
is,  Whether  the  appellants,  who  are  the  occupiers  of  these  mines, 
which  it  is  admitted  are  rateable  property,  arc  or  are  not  liable 
to  be  rateJ  in  respect  of  this  property  ?  Their  objection  is, 
that  they  have  made  an  unprofitable  bargain  with  the  lessors : 
.  but  wc  cannot  examine  ir.to  that;  it  being  sufficient  to  make 
them  liable,  that  they  are  the  occupiers  of  rateable  property. 

BuLLER,  J. — If  the  property  be  rateable,  and  the  party  rated 
be  in  the  occupation  of  it,  we  cannot  examine  any  farther,  and 
enquire  whether  or  not  the  tenant  has  made  an  unprofitable 
bargain. 

Order  of  Sessions  confirmed. 

(a)  Cald.  325. 
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Broomhead  against  Eyrc. 

f¥lHE  defendant,  in  April  1793,  o^ranted  an  annuity  of  100/.  Asoixdtcr 
-*-    to  the  plaintiff,  in  trust  for  JVoods;at€\  by  way  of  security  ^*J,*^J*J,;<, 
he  ffave  a  bond,  together  with   INIr.  IVadc  h's  surety,  to  the  owa  money 
plaintiff  for  1200/. ;  and  he  aiui  ^fl^/'^t^  c:^ive  separnte  wcn-nntsof  c:.av»or  an 
attorney  to  confess  judijnieiit  on  tl.o  \k..\  !.     The  whole  con<^^-  no"i^-.' .lAi 
deration  money,  ()00/.  was  paid  to  tl;e  dercndr.-it :  but  im:  .r  li-  '"^^^^J.Jr,.^^] 
ately  afterwards,  at  the  same  meetfnir  oft'-e  pnrt:  ^',  t!je  sn.i  of  a'^<*  Jfii'jV 
19/.  I  1j.,  the  amount  of  JVoods;aU'9>  biM,  for  inakinc;  the  deeds  coDsiderai- 
and  for  commission,  was  paid  Imck  bv  the  d' ^r.d  int.  v^'rAurnai 

Bower  obtained  a  rule,  callini';  on  (he  niaiutiT  u)  sl.-^'vcaiise  \?  '"'"^'y 
why  the  annuity  deeds  should  not  be  d.  Ijyercd  \\d  to  be   can-  aj'     *:iar^i» 

11     1     t  *  i         I    •      -rt'  1  i.       T»'      t     for  such 

celled  ;  because,  as  the plaintiil  was  merely  a  trustee  lor  n  -?./,-  commi*- 
gnte^  the  latter  had  no  right  to  charar^  c<)::nni-sion,  the  corisi-  court"\^it] 
deration  money  being  his  own;  and  b(  c:!i!se  some  of  the  other  ^J^^*;'^ ^'*^ 
charges  in  the  bill  were  too  great,  and  !»e  ir.^i-itcd  that  thisrame  ''j-h^. 
within  the  fourth  section  of  the  annuity  act  («),  which  t^ays.  that  407.] 
the  annuity  shall  be  void  ^'  if  any  part  of  the  consideration  shall 
"  be  returned  to  the  person  advancing  the  same." 

Bearcroft^nd  Erskine,  in  opposing  this  rule,  said,  that  th*^  sum 
of  3/.  charged  for  commission,  was  expressly  allowed  by  the  act 
to  the  solicitor  or  broker,  for  soliciting  or  procuring  the  loan  : 
that  even  if  it  were  not  due  in  this  instance,  it  was  no  objection 
to  the  annuity;  but  the  party  receiving  more  than  was  due, 
might  be  punished  for  it,  as  for  a  misdemeanor,  under  the  se- 
venth section  of  the  act ;  and  they  ollered  to  refer  the  whole  bill 
to  the  Master,  and  to  deduct  what  was  overcharged  :  observing 
that  this  differed  from  the  ordinary  case,  where  the  consideration 
money  was  only  colourably  paid  to  the  grantor,  and  under  a  pri- 
vate agreement  at  the  time  that  part  of  it  sliould  be  returned  to 
the  grantee.     But 

The  Court  were  of  opinion  that  Wood^^ate  was  not  entitled  to 
anycommisiionon  puttingout  his  own  money;  and  that  several 
of  the  items  of  tlie  bill  were  highly  unreasonabie  and  improper; 
and  that  the  case  came  within  the  fourth  section  of  the  annuity 
act. 

Rule  absolute  (b). 

(a)  17  Gi».  S.  c  26.  (*)  J'W«  iTotfy*  v.  Leake,  pott.  8  w/.  i\U 
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Saturdc; 


May  2»tt.  W A TTs  agmtist  Ml  LL A  R  o  and  A  nother. 


Jf*    JD^RRO  If' obtained  a  rule  calling  on  the  plaintiff  to  *e« 
n     XJ  cause  why  a  bond,  warrant  of  aftornev  to  confcK  jod?' 


Where  part 
of  thr  coB- 
ftidrration 

nuityij^paid  Hient,  and  a  deed  of  assignient  of  a  salary  of  60/.  per  amtn^ 

JJ^ntcltol  ^^^^^  ^®'"®  executed  to  secure  an  annuity  of  %L  duriD»3W- 

Si^^w'uli"  ^^^^^  ''''^'  should  not  be  set  aside,  for  several  oirjrctionsansin? 

tbeconsent  on  the  annuity  act  (a).     First,   the  consideratoo  U  allegwl  to 

of,'Srl'^l*  be  180/.  paid  by  fVails  to  Mi/lard,  whereas  only  ISO/,  wa^  re- 

toTgra^t-  ^^'^^^  ^y  ^^^  '«^*^''-     2d'.V,  The  Christian  name  of  ooeof  (be 

orbjranote  witnesses  to  the  warrant  of  attorney  is  not  set  forth  in  the  me 

iromauiird  •   i        i_*  i_        i  •  '  j 

person,  the  monal,  wbich  Only  contains  the  true  names  in  the  bond  aw 
Tr^cti^n  .  deed  of  assignment.  Non  constat  that  they  are  all  for  the  sane 
»teS^*i^tbe  security:  and  even  if  they  are,  that  is  not  sufficient.    For  in 

meinonni :  Davidsofi  V.  Lord  Folev  (ft),  it  was  held  to  lie  necessary  to  »t 
and  if  met-   /»      t    .       *  •   i     i  l 

therofthoM  forth  in  the  memorial  the  warrant  of  attorney  as  well  as  the 

Sted'inthc  Other  securities ;  and  if  so,  this  warrant  of  attorney  is  not  set 
SImHc**  ^^^^^  ^*  ^^^  ®^*  directs.  Sdly,  The  ase  gnment  of  the  salar)  i$ 
ivhoiecon-  too  general :  it  is  merely  an  assignment  of  "  all  that  hisealanr 
wMpaid  in  "  of  60/.  which  he  is  entitled  to :"  but  it  does  not  appear  ito 
aiSy*^*  the  salary  is  such  as  can  by  law  be  assigned. 
bcMiIllde.  ^^^S^y^  ^^^  "ow  shewed  cause,  produced  an  affidavit  in 
d2dl^™*  answer  to  the  first  objection,  in  which  it  wi*?  stated,  that  their- 
cxemtcd  to  maiuing  SO/,  was  retained  by  Watts^  with  Millard's  consent,  fcr 
^nuft/r  ^  ^^^^  ^"®  ^""^"^  ®"^  Atkinson,  the  attorney  for.  both  parties,  to 
ChriltL  '^^^'^ '  *"^  ^^^^  ^^^  ^^'-  ^^^  accounted  for  by  a  receipt  fm 
name  of  the  Wotts  to  Millard  for  that  sum  on  account  of  Alkin$on,  and* 
one"(5*the  promissory  note  from  Atkinson  to  Millard  for  the  same.  Tkfe 
oSttcd^in  (^*  w^s  contended)  was  the  same  as  if  so  much  money  had  been 
liS  ?he"^  actually  paid  to  Millard,  because  it  wag  with  his  consent.  1" 
Court  will  answer  to  the  second  objection,  it  was  said,  that  as  the  nanieJ 
SujdcHs'.^  in  the  bond  and  deed  of  assignment  were  truly  set  out  in  the 
.f^tiSSfo^  memorial,  it  was  sufficient,  the  whole  being  one  transactioo; 
iecds^  ^***  and  the  diiferent  dee^s  making  one  security  for  the  same  an- 
curinjgan  Huity.  And  with  regard  to  the  third  objection,  it  wasobseW 
?h"a°t°it^  ^hat  it  was  perfectly  immaterial  for  this  purpose  whether  or  not 
"^ki^^o^f  ^^^  ^'^'•y  ^ere  assignable ;  for  that  the  statute  was  compli^i 
"'ir*o'f»'^"  ^*^  ^^  disclosing  the  transaction. 

"  much  per  anmtmi'  without  nfmg  what  alary  it  is. 

(«)  17  Gio.  3.  c.  96.  (»)  8  jj.  Bl  Mtp*  CB,^ 
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The  Court  (a)  said,  (hat  though  there  was  no  weight  in  either      1794. 
of  the  two  last  objections,  the  first  was  alone  decisive ;  for,  that 


as  the  retaining  of  the  50/.  for  Atkinson^  which  was  by  him  ac-      «^tS3 
counted  for  in  a  note,  was  part  of  the  terms  of  the  contract,  it     ^JJ^*" 
'should  have  been  stated  in  the  memorial.    And  that  it  had  been    Another, 
several  times  decided  that,  where  the  grantor  at  the  time  of  the  '  "  ^ 
treaty  agreed  to  pay  over  part  of  the  consideration  money,  it    .     ' 
should  be  truly  set  forth  in  the  memorial  (&). 

Rule  absolute. 

4 

(a)  Kenifon,  Ch.  J.  had  left  the  court  before  this  case  came  on. 

(fr)  Vide  ex  parte  Fmllon  and  wife,  antt^  283  ;  and  Washburn  v.  Birch,  ibid.  473. 


Waymj^l  agfliw5/ REEp^nd  Another,  Monday, 

assumpsit  fl 

at  thecont                       ,                               _  _^^^  ^^^^_ 

in  evidence  that  the  defendants  had  applied  to  the  plaintiff,  who  >n^pa<^ked 


I 


N  assumpsit  for  goods  ^Id  and  deliv^cd,  the  defence  was,  a  vendor  o^ 

e*od»  a- 
oroad  ha^ 
in^  packe 
them  up 


that  the  contract  was  a  smuggling  transaction.     It  appeared  g|I^  *^^. 


was  a  foreigner  living  at  Lisle,  for  a  quantity  of  lace,  which  he  by  order  of 
knew  was  intended  to  be  smuggled  into  England \  and  for  that  ina}.a  t- 
purpose  it  was  packed  by  the  plaintiff  in  a  peculiar  manner,  by  n^'/I^J^^r'*"" 
the  direction  of  the  defendants,  for  the  more  easy  conveyance  of  ^|nuf[^iing 

J.  /•  i'  1    •      -n*     •hem  mto 

It  Without  a  discovery.,    A  verdict  was  taken  for  the  plaintitf,  ihsi conn- 
subject  to  be  set  aside,  and  a  nonsuit  entered,  if  this  Court  ki^t^lngat 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  re-  iSatjhey 
cover  under  these  circumstances.    A  rule  having  been  obtained  hereto  be 

smuu^Ied, 
for  that  purpose,  cannot  re- 

Ershne  and  Best  shewed  cause  ;  admitting  that,  if  this  had  ^I^^e  of*^ 
been  a  transaction  between  subjects  oi  this  countr> ,  the  plaintiff,  ^^-^^^^^c 
according  to  the  doctrine  laid  down  in  Biggs  v.  Laurence  (a),  nuy<'»'»ai- 
could  not  have  recovered;  neither  could  he,  if  be  had  been  con-  not  .on- 
cerned  in  the  risk  of  smuggling  them  into  the  country :  but  they  u''"r^VlIf 
contended  that  the  bare  circumstance  of  knowledge  that  the  imp^rtinc 
goods  were  to  be  smuggled,  could  furnish  no  ground  of  objection  tn  thii 
against  the  plaintiff,  who  was  a  foreigner  residing  abrdnd ;  an({  [T/r  J  p. 
who,  not  owing  any  allegiance  to  this  country,  was  not  bound   !-'',  *j^"*' 
by  any  moral  or  political  ties  to  take  cognizrince  of  its  revenne   ''^^^^-  ^^  " 
laws.    And  they  relied  upon  the  case  of  liolman  v.  Johnson .  r/), 
as  establishing  the  distinction  they  ineisted  upon.     As  to  ti.t*  rjr- 
cumstance  of  the  plaintiffs  having  assisted  in  packing  tho  ^':k  4is 

(a)  J^Oe,  S  voh  454.  (»)  Omp.  344. 

m 
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179I.      in  a  particalar  manner,  it  was  done  in  consequence  of  the  (Special 
orders  of  the  defendants,  the  buyers,  whose  directions  in  that 


Jljin^^^  respect  it  was  their  busiiness  to  obey;  but  that  cannot  van  the 
Rkkd.  case,  unle.^^  they  insisted  in  transporting  the  ^ood^i  into  this 
countr}'.  The  question  in  all  the  cases  has  been.  Whether  the 
delivery  abroad  were  complete:  if  ii  have  been,  the  seller,  espe- 
cially in  tlie  case  of  a  foreigner,  is  not  responsible  for  the  use 
intended  to  be  made  of  the  goods  afteruHrds.  And  here  the 
pale  was  complete  before  the  snoods  lert  Lis^c.  The  canes  of  Bifp 
T.  Lawrence  («),  and  C/uoras  v.  Penaluna  f.6),  went  on  the 
ground  that  the  contracting  parties  were  snbjpcts  of  this  coun- 
try; and,  thcr  fore,  that  it  was  illegal  for  the  plaintiff  to  assist 
in  packing  the  good^  for  the  purpose  of  smucxling  thera.  But 
the  case  of  Ilolman  v.  Johnson  was  expressly  recc^nized  in 
both  those  cases. 

BoKer  and  Garrots^  contra^  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. —  It  is  not  necessary  t<  erqiiire  not, 
Whether  or  not  it  be  immoral  for  a  native  of  one  cois  tn  to  ea- 
ter into  a  contract  with  the  subject  of  another,  toas^Jisi  li.el  Her 
in  defrauding  the  revenue  laws  of  his  country?  It  issuffifieol, 
in  order  to  dispose  of  this  case,  to  advert  to  the  distinction  laid 
down  by  Lord  JMansfitld  in  Ilolman  v.  Johnson  (r),  to  which  I 
entirely  subscribe,  that  where  the  contract  and  deliven  ofronds 
are  complete  abroad,  and  the  seller  does  no  act  to  as^i^^t  the 
smuggling  them  into  this  country,  such  a  contract  is  valid,  and 
may  be  recovered  upon  here.  But  here  the  plaintiff  wa.<  coo- 
cerned  in  giving  assistance  to  the  defendants  to  smuggle  the 
goods,  by  packing  them  in  the  manner  most  suitable  tor,  and 
with  intent  to  aid,  that  purpose.  He  cannot,  therefore,  resort 
to  the  laws  of  this  country  to  assist  him  in  carrying  his  contract 
into  execution.  What  was  said  by  Lord  Mansfield^  at  the  end 
oi  Ilolman  v.  Johnson^  comes  up  to  the  present  case. 

BuLLr.H,  J. — In  Ilolman  v.  Johnson^  the  seller  did  not  a^^i"^ 
the  buyer  in  the  smuggling ;  he  merely  sold  the  goods  in  the 
comnton  and  ordinary  course  of  trade.  But  this  case  does  not 
rest  merely  on  the  circumstance  of  the  plaintiPs  knowledge  ct 
the  uSe  intended  to  be  made  of  the  goods ;  for  he  actualK  assisted 
the  defendants  in  the  act  of  smuggling,  by  packing  the  good*  up 
in  a  manner  most  convenient  for  that  purpose.  And  if  he  under- 
took to  deliver  the  g;oods  in  that  manner,  knowing  the  use  m- 

tended 
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tended  to  he  made  of  them,  be  was  offending  against  the  laws      1794. 
of  thi^  country  in  the  very  contract  itself. 

GftosEy  J.  declared  himself  of  the  same  opinion. 

Rule  absolute. 


Watvvx 

KUB. 


Smitu  and  Others,  Assijrnees  of  Ln wis  and  Potter,  ir^oijvfl  j^^^^ 

RoBLRT  and  Thomas  Jameson.  Jf«jf%tb. 

THIS  was  an  action  for  money  had  and  received,  brought  2^nnIn7o' 

a^raiu'^t  t?jp«je  persons,  as  nominal  defendants,  by  an  order  p>'«>*n»*- 


of  the  Court  of  Chanc.ery^  to  try  a  question  arising;  in  their  bank-  tb^  trade 

riiptcy.     Both  the  defendants  were  nK-rchants  and  partners  in  privity  of 

l)i:«!;e«?  previous  toT)occmberl7f)^2,  at  which  time  they  separated,  ^t^r*T 

:ind  the  bu^ines?  was  transacted  by  liobert  alone  till  May  1793,  *!"*^»^*«^« 

u  hen  he  stopi^d  payment.  A  joint  commission  of  bankruptcy  was  rated,  and 

afterwards  taken  out   a:vain«t  both  of  them.     Robert  Jameson  nerJiipef- 

was  oriarinqlly,  and  before  his  separation  from  Thomas^  a  co-  J^jjned'* 

a?*io;nee  with  the  phiintiffs,  of  the  estate  of  Lewis  and  Potter^  V^l^^^ 

bankrupts  ;  but,  upon  his  l>ecomincr  l)ankrupt,  he  was  discharged  took  on  him 

by  an  order  of  the  I^rd  Chancellor,  and  a  new  assignment  was  tbb  was  ^ 

made  to  the  plaintiffs.     While  he  was  in  that  character,  be  re-  IjoMyi^ot 

ceived  certain  sums  amounting  to  8563/.,  which  was  brought  by  in^iiKhaKe 
...  ,  ,  .     /.      I     /.  r»  ,  1   «,.  T  ofthcotiier 

mm  into  the  partnership  fund  o\  Robert  and  Thomas  Jameson^  partner,  but 
with  the  privity  of  the  latter,  and  was  employed  by  them  for  nabieuT 
their  joint  interest.  The  partners  kept  separate  accounts  of  what  [he^t^^?^ 
was  brought  in  or  taken  out  of  the  partnership  fund  by  each  of  ntonej. 
them  respectively;  and  at  first,  this  money  stood  in  the  name  of 
Robert ;  but  on  a  settlement  of  accounts  in  September  1790,  T6o- 
mas  objected  to  it,  and  the  principal  sum,  tbeo  amounting  to 
^^3/.  was  entered  on  the  joint  account    At  the  time  when  the 
partnership  was  dissolved  as  abovementioned,  both  of  the  defend- 
ants were  solvent ;  and  all  the  partnership  effects  and  credits 
were  assigned  over  to  Robert^  who  took  upon  him  the  debts.  The 
question  submitted  to  the  Court  was, Whether  the  plaintiff? could 
inaintain  this  action  against  the  partnership ofi2o&er<  and  Thomas 
Jameson  for  the  amount  of  the  sum  received  by  Robert,  io  qua- 
lity of  assignee  of  Lewis  and  Potter's  estate,  and  appropriated  by 
Iiim  in  the  manner  before  mentioned  ?  At  the  trial  at  the  Sittings 
^ter  last  Term  before  Lord  Kenifon,  a  verdict  was  taken  for  tha 
plaintiffs^  with  liberty  for  tbedefendaats  to  move  to  set  it  aside, 

and 
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1794.      and  enter  a  non^^uif.    For  Trl\ich  purpose  a  rule  was  accordingly 
■         —   obtained  on  a  former  day  on  two  grourtiis  ; 

flJ^'T,"  1.  That  the  trust  nione\  which   had  been  brought  into  the 

Jameson,  partnership  fund  had  been  repaid  a^ain  to  Jiohert^  upon  the  se- 
paration and  srltlenient  of  a?coimts  :  2.  That  at  any  rate  fte 
application  of  the  money  in  such  a  manner  being  a  breach  of 
trust  in  Rnhert^  the  money  could  not  be  recovered  back  in  this 
form  of  action. 

Erakine^  Bowrr^  and  Giles^  were  to  have  shewn  cause  on  this 
day  ;  but 

Bearcrnft^LaziO^and  Espinasse^  were  called  upon  to  support  their 
rule.  Fir«t,  they  conttMided  that,  even  if  the  partners  had  beea 
jointly  liable  at  one  time,  yet  the  money  had  been  repaid  by  the 
partnership  fund,  by  the  assignment  of  the  joint  effects  to  Robert. 
at  which  time  he  was  perfectly  solvent ;  and  as  he  was  then  the 
assignee  of  the  estate  of  Lewis  and  Potter,  he  was  the  proper  per- 
♦  son  to  whom  the  payment  ought  to  have  been  made.    If  he  af- 

terwards faijod  or  mii^applied  the  money,  the  other  partner  had 
no  concern  with  that ;  otherwise  there  never  could  be  an  end  of 
the  responsibility  of  those  who  paid  money  to  trustees.  If,  in- 
deed, it  could  haVe  been  shewn  that  the  payment  to  /foierf  was 
fraudulent  and  collusive,  that  would  have  varied  the  case:  but 
no  such  attempt  was  made.  Suppose,  at  the  dissolution  of  the 
partnership,  all  the  effects  liad  been  converted  into  money,  and 
Robert  had  received  more  than  enough  to  cover  this  demand. 
would  it  not  have  been  a  discharge  for  Thonfas  ^  Then  the  ca.^ 
cannot  be  varied  by  Robert''^  having  received  effects  to  the  same 
amount  upon  a  liquidation  of  the  partnersltip  account.  Secondly, 
The  case  ex  parte  Apsei/{a),  shews  that  no  assumpsit  can  be  raised 
upon  a  breach  of  trust.  Lord  Thurlow  there  said,  "  Here,  one 
*^  by  abusiqg  his  trust  advances  the  money  to  the  partnership; 
^^  that  will  not  raise  a  contract  between  the  partnership  and  tie 
^'  person  whose  money  it  is.'*  Now  here  the  application  of  the 
trust  money  by  Robert,  to  the  purpose  of  bis  own  trade,  was  a 
direct  breach  of  trust. 

Lord  Ken  YON,  Ch.  J. — It  isadmitted  that  there  wasf  period 
when  the  partners  were  i ndebted  to  the  estate  otLewis  andPo/ff, 
and  the  question  is,  Whether  that  debt  has  been  paid  to  their 
assignees ;  That  the  money  was  never  paid  to  the  as^^i^eesof 
Xf  2015  and  Potter  is  not  to  be  denied :  it  is  said,  however,  that  it 
was  paid,  by  the  defendant  Thomas  assigning  over  to  the  other 

(«)3irrovCA.C4t.^69. 

difeodEBt 
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ctefendant  Robert j  tlie  unliquidated  fragroentB  of  the  partnership     1794. 

effects,  the  stock  in  trade,  and  the  outstanding  debts  :  but  that  ~ 

is  not  such  a  payment  to  the  assignees  of  Lewis  and  Potter^  as     agaimt 
will  exonerate  these  defendants,  from  whom  the  money  was     ^"■^"• 
due ;  and  therefore  the  plaintiffs  have  a  demani)  against  Thomas 
as  well  as  against  Robert,  the  other  partner. 

BuLi^ER,  J. — It  is  unnecessary  to  consider  whether  or  not 
this  Actio.n  be  right  in  point  of  form,  because  it  is  brought  un* 
der  an  order.of  the  Court  of  Chancery,  and  it  is  to  abide  the  fu- 
ture dfrections  of  that  Court,  where  care  will  be  taken  that 
Justice  is  finally  administered  to  all  the  parties.  The  question 
intended  to  be  decided  is,  Whether  or  not  the  partners  were 
liable  to  pay  the  debt  in  question  to  the  assignees  of  Lewis  and 
Potter  after  the  dissolution  of  th#  partnership  by  the  defend- 
ants ?  AVhen  the  defendants  agreed  to  dissolve  their  partner- 
ship, at^d  the  effects  were  assigned  over  to  Robert  ^op  his  un- 
dertaking to  discharge  the  debts  due  from  both,  thaf^agreem^t 
Avas  obligatory  upon  them  ;  but  their  creditors  still  had  their 
remedy  against  both,  for  they  were  not  bound  by  any  private 
arrangement  among  the  partners.  It  seems  to  be  clear  that,  if 
this  action  had  been  brought  against  both  the  defendants  before 
the  bankruptcy  of  the  defendant  Robert,  both  would  have  been 
liable :  and  if  the  debt  were  not  then  extinguished,  neither  is 
it  now ;  for  nothing  has  since  occurred  to  discharge  the  bther 
defendant  Thomas.  With  regard  to  the  other  point  made,  that 
a  breach  of  trust  may  not  be  the  ground  of  an  assumpsit,  there 
is  not  an  abridgment  in  the  law  which  does  not  contradict  such 
a  proposition. 

Grose,  J. — ^Though  the  defendant  Thomas  assigned  over  the 
partnership  effects  to  his  brother,  it  was  his  duty  to  take  care 
that  all  the  partnership  debts  were  satisfied.  As  far  as  respects 
Robert,  this  was  a  payment  by  his  partner :  but  as  far  as  re- 
spects the  creditors  of  the  partnership,  this  was  no  payment. 

Rule  discharged  (a).  ^ 

(a)  Fide  Boardman  y.  Mmntm^  1  Bro.  CA.  Cm.  68 ;  and  £jr  pttrU  Sltwn,  S  Br; 
a.  Cat.  5M. 
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Moniaif,  Davbiqnv  and  Others  against  Duval  and  Another. 

^icS^rihe'   ^  I  ^HIS  was  an  action  df'lroverYor  fdiir  chests  of  hair  and 

poodsof  his    JL    rabbit   down,   which  the  plaintifi^  in    1792  confiifiied, 

Theliauer*     ^vith  8oni£  Other  chebts,  from  Lyons  to  Davallon^  a  broker,  ia 

thc^aiiiTof  EngUmdj  to  be  sold  by  him  as  their  factor,  on  coromissioD.  Dfl- 

thcmintro-  xallon.  not  havinff  sold  them  in  1793,  and  being  in  dirtressed 

thepawpee,  circumstances  on  account  of  bis  bills  beings  returned  from  Frtmfy 

Top;  To  the     deposited  the  chests  in  question,  with  the  deiendants  as  a  s^ 

ffdoe  to**'''  c»^'*y  '««•  323/.     In  Juli/  1793,  Davallon  transmitted  his  ac- 

him,  with-    couDt  to  the  plaintiffs,  in  which  he  stated  faini>elf  to  be  their 

tender  (d      debtor  in  S49/.  Faying,  thai  all  the  chests  then  remained  unsold. 

[i^'l^^p.  He  afterwards  accepted  two  bills  drawn  on  him  by  the  plaintifi, 

s^K*p;*^26S.  ^^^  '^00/,,  but  has  not  yet  paid  them,  though  they  have  been 

s  Ea^L  6^(>.  some  time  due  :  if  he  had  paid  them,  he  would  have  been  a 

7  Ibid,  5.      creditor  of  tlie  plitintHiH  in  43 1/.     Before  the  action  was  brous^hl, 

l5iA«/.i>8.J  the  plaintiffs  tendered  this  last  sum  to  Daval/on,  provided  be 

would  deliv(^r  up  the  chests,  and  pay  the  bills  for  700/.  whicb 

the  plaintiffs  were  liable  to  pay  as  drawers,  as  well  as  Davnllon 

in  the  ch a racterv  of  acceptor ;  but  they  did  not  tender  to  tic 

deff^ndants  the  money  a<lvanced  by  them.     On  the  (rial  before 

Lord  Kt>iiji>iu  jit  tlie  sittings  after  last  term  at  Gitildhall^  ibc 

dt.*iK<anls  aitf'H.^.lcd  to  prove  that  Dara/Zon  had  an  express 

authority  1)\  letter  from  the  plaintiffs  to  pledge  the  goods  in 

questicii,  L:it  they  failed  in  that  proof ;  and  then  tbecaseiras 

reduced  to  tl:it>  j^oint,    Whether  or  not  the  plaintiffs  sbooU 

have  tendered  to  the  detendaats  the  money  advanced  by  them: 

Ijoid  KiVj/oA  was  of  opiaion  that  they  ought,  it  being  within 

the  n'.oiiey  due  from  the  plaintiffs  as  principals  to  their  factor 

DaralloH  ;  and  the  plaintiffs  were  nonsuited.     A  rule  bavin? 

been  obtained  in  this  term,  calling  on  the  defendants  tosheff 

cause  why  the  nonsuit  should  not  l)e  set  aside,  and  a  new  trial 

^ranted  ;  it  -.vas  now  opposed  by 

Beam  oft  and  Baldnin,     It  need  not  be  disputed,  as  a  genertl 

rule,  that  a  (actor  has  no  authority  to  pledge  goods :  but  here 

the  factf;r  was  a  creditor  of  the  principal  at  the  time  when  he 

deposited  these  goods  with  the  defendants,  and  as  such,  had 

.  a  right  to  pledge  them^  though  not  in  his  character  of  iactor. 

Thii 
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This  is  an  action  of  trover ;  and  to  entitle  the  plaintiflTs  to  reco*      1794. 
ver  they  must  shew  a  wronsrful  conyersion  in  the  defendants ; 


they  must  also  shew  that  the  conscience  and  equity  of  the  case  ^t)J22J^ 
are  with  them,  and  that  they  have  endeavoured  to  do  justice  to  l>«^Ai" 
all  the  world.  But  the  plaintiffs  in  this  case,  not  having  tender* 
ed  to  the  defendants  what  the  latter  had  advanced,  and  what 
was  in  conscience  and  equity  due  to  them,  are  not  entided  to  re- 
cover back  the  goods,  especially  as  the  sum  due  to  the  defend- 
ants did  not  exceed  that  due  from  the  plaintiffs  to  their  fiictor. 
If  it  be  objected  that  lien  depends  upon  possesition,  and  that  a 
person  loses  his  lien  when  he  parts  with  the  possession,  it  may 
be  answered  that,  he  loses  his  lien  only  when  he  parts  with  the 
possession  to  the  true  owner,  bui  not  to  another  person ;  for  when 
a  factor  delivers  up  that,  on  which  he  has  a  lien,  to  the  real  ^ 
owner,  he  manifests  an  intention  of  relinquishing  the  lien  :  but 
when  he  pledges  the  thing  to  another  person,  it  is  evident  that 
he  means  to  retain  the  lien.  The  possession  of  the  pawnee  is 
still  the  possession  of  the  factor;  and  therefore  strictly  speaking 
it  is  not  a  transfer  of  a  lien.  Though  it  may  l>e  said,  that  by  this 
rule,  more  may  be  demanded  by  the  pawnee  tlian  he  is  enti- 
tled to,  because  the  principal  may  not  know  the  real  transaction 
between  the  factor  and  the  pawnee,  yet  the  factor  cannot  ob- 
ject to  it,  as  he  parts  with  the  possession  by  his  own  act,  and 
impliedly  authorises  the  pawnee  to  receive  the  balance  due  to  him 
in  quality  of  factor.  And  this  gets  rid  oC  any  objection  that 
may  be  urged  on  behalf  of  the  principal,  who  cannot  be  injured 
by  the  transfer  of  the  possession,  as  he  will  still  be  entitled  to 
redeem  on  tendering  the  balance  due  to  the  factor.  Here  the 
plaintiff)  admitted  that  the  possessors  of  the  goods  had  a  lien  by 
tendering  to  Davallon  wliat  was  due  to  them  ;  and  perhaps  the 
present  case  may  be  decided  on  this  ground,  without  determin- 
ing the  general  question  respecting  the  lien. 

Ersldne^  Bozter,  and  Giles y  in  support  of  the  rule,  were  stop- 
l^ed  by  the  Court. 

Lord  Kenyox,  Ch.  J. — As  this  is  a  case  of  great  importance, 
and  as  my  brothers  are  of  opinion  that  a  new  trial  should  be 
granted,  I  shall  not  resist  it,  though  I  have  considerable  doubts 
in  my  mind  upon  the  question. 

BuLLBR,  J. — The  rule  is  general  that  a  factor  cannot  pawn 
the  goods  of  his  principal  at  all;  and  the  qualification  now  at- 
tempted to  be  eagraftcd  on  that  rule,  would  destroy  the  rule  it- 
self; 
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1794.     self;  for  the  question  can  only  arise  where  the  fictor  has  some 
■  debt  due  to  him  from  his  principal^  or  has  some  occasion  to  de- 

^^mfSh^  tain  the  goods.  A  lien^  is  a  personal  right,  and  cannot  be  trans- 
DuYAL.  ferred  to  another.  And  it  seems  tome  that  there  would  be 
great  inconvenience  in  deciding  that  the  principal  must  tender 
to  the  pawnee  what  is  due  to  him ;  for  if  there  be  a  dispute  be- 
tween the  factor  and  the  pawnee  as  to  the  amount  of  the  pledp, 
the  principal  has  no  means  of  ascertaining  it  It  is  said  however, 
that  the  factor  cannot  object  to  the  tender  being  made  to  the 
pawnee,  nor  even  to  his  principal's  paying  the  latter  more  thas 
is  due  to  him,  because  the  factor  by  his  own  act  authorises  tbe 
pawnee  to  receive ;  and  payment  to  the  pawnee  would,  under 
these  circumstances,  be  equivalent  to  payment  to  the  factor 
himself:  but  it  roust  be  remembered  that  the  rule,  that  a 
factor  cannot  pledge  the  goods  of  his  principal,  was  intro- 
duced for  the  sake  of  the  principal,  and  not  of  the  factor.  Tbe 
question  of  lien  can  onlj  arise  between  the  principal  and  tbe 
factor  ;  the  former  is  not  entitled  to  have  his  goods  again  with- 
out paying  the  latter  what  is  due  to  him.  But  if  the  principal 
has  redeemed  himself  as  against  the  factor,  he  need  not  enquire 
into  the  transaction  between  the  factor  and  the  pawnee ;  for 
if  the  &ctor  has  no  right  to  pledge  the  good^  the  pawnee  holds 
them  wrongfully  as  against  the  principal. 

Grose,  J. — The  rule  that  a  fkctor  cannot  pawn  the  goodsof 
his  principal,  is  laid  down  in  Paierson  v.  Task  (a),  and  I  think 
it  is  a  wise  rule.  It  seems  to  me  that  there  would  be  this  incon- 
venience in  breaking  in  upon  that  rule  ;  that  if  a  factor  were 
in  advance  to  his  principal  in  100/.  and  bad  goods  belonpog 
to, the  principal  to  the  amount  of  1000/.,  he  might  pledge  tbem 
for  900/. ;  and  it  would  be  too  much,  to  contend  that  in  such  a 
case,  the  principal  would  be  bound  to  tender  the  900/.  to  tbe 
pawnee. 

Lord  Kemyqn,  Ch.  J. — The  rule  on  which  I  proceeded  at 
the  trial,  was  merely  this,  that  the  principal  was  not  bound 
to  tender  a  larger  sum  to  the  pawnee  than  was  due  from  huD- 
selfto  the  factor. 

Rule  absolute. 

{a)^StrM.  1178. 
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The  King  against  E.  J.  Hollond,  Esq.  •  ^J"""^^.' 

fTlHIS  was  an  inrormalion  filed  by  the  Attorney  General  j"c?mciJt 
JL    against  the  defendant,  for  malversations  in  office,  during  ^^'.''"^^ 
the  time  he  was  one  of  the  council,  at  Ahuiras,    The  first  cerfora 
count  (after  stating  the  act  24  Geo.  3.  c.  25.  for  establishing  a  du^uis 
Court  of  Judicature,  for  the  more  speedy  trial  of  persons  accused  g2?e  gJne-** 
of  offences  committed  in  the  East  Indies  \  and  that  the  East  rally  that  ho 
India  Company  were  possessed  of  several  settlements  in  the  cer  without 
East  Indiesy  and  particularly  of  the  Fort  and  Garrison  of  Fort  app«lm-^" 
Saint  Gearge,and  the  city  or  town  of  Madras ,  and  were  invested  ^^^^^^ 
with  the  power  of  making  war  with  Indian  Princes,  and  of  ap-  duty  is 
pointing  Governors,  &c.)  set  forth  that  in  March  1 787,  the  Com-  a  body, 
pany,  by  deed,  appointed  Sir  A.  Campbell  Governor  of  Madras,  of  sevewJ 
&c.  and  J.  Hollond,  J.  If.  Cassamajor,  and  R.  Mansell,  Esqr-t.  l^^^y 
to  be  counsellors  of  the  said  presidency,  giving  them  or  the  dividuaiiy 
major  part  of  them  (the  whole  council  being  duly  summoned)  breach  of 
all  the  powers,  &c.  &c. ;  that  on  the  7th  of  Febmart/  1789,  Sir  wruforact* 
^.  Cain/;Ae^/,  resigned  his  office  by  an  instruipent  in  writing;  2^*^"?**' 
whereupon,  no  person  being  especially  appointed  to  succeed,  omission 
J.  Hollondy  being  the  next  in  rank,  &c.  succeeded ;  that  the  ment 
^'  defendant,  on  the  said  7th  of  February/  1789,  and  for  a  long  time 
*'  then  next  following,  to  wit,  until  the  I3th  of  February  1790,  ^UcSS/"' 
^'  was  one  of  the  counsellors  of  the  said  presidency  or  settlement  pany,  for 
"  of  Fort  St.  George,  in  the  room  and  place  of  the  said  R.Mansell  india^ft  Is 
"  who  had  resigned  the  said  office,  to  wit,  at  Westminster  afore-  chSSe'hiiir 
"said."  It  then  stated  that,  before  the  defendant  so  became  one  witha«wi«« 
of  the  counsellors,  &c.  on  the  11th  of  March  1784,  a  treat/  duty,  with- 
of  peace  was  made  between  the  East  India  Company  and  the  that  it  was 
Nabob  Tippoo  Sultaun Bahauder.heing^u  Indian  Prince,  includ-  iJJ'^f  uj. 
ing  therein  the  Rajahs  of  Tanjore  and  Travancore,  who  were  d»ct«ent 
friends  and  allies  to  the  English,and  the  Carnatic  Pay  en  Gaut,&c.  officer  for 
in  which  treaty  it  was  (among  other  things,)  agreed  that  the  Na-  ei?r!*Sf  or. 
bob  Tippoo  Sultaun  Bahauder  would  not  assist  the  enemies,  or  no"Dec^ 
make  war  upon  the  friends  or  allies  of  the  English,  &c.  of  which  ^  ^  •^cr 
the  defendant,  &c.  on,  &c.  at,  &c.  had  notice.    That  whilst  the  den  have  " 
defendant  was  one  of  the  counsellors,  &c.  the  said  Tippoo  S,  B.  voitedf"©"" 

that  they 
are  in  force.    Where  a  public  officer  is  charged  with  a  breach  of  duty»  vrhich  duty  arises  from  cer- 
tain act9  within  the  limits  of  his  guveroment,  it  is  not  necessary  to  aver  in  an  indictment  against 

him,  that  he  had  notice  of  those  acts;  he  i»  presumed  from  hib  situation  to  know  them. Time  and 

place  most  be  added  to  every  material  fact  in  an  indictment.— A  charge  in  an  indictment  against 
an  officer  with  a  breach  of  orders,  in  not  prosecuting  a  war  **  with  all  po%»ible  vigour  and  decision,*' 
is  too  uncertain,  even  though  the  chaire  be  mode  in  the  very  words  of  the  order  riven  to  him. 


against  a 
servant  of 


commenced 
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The  Riivo 


J. 

JloUiOWO. 


Second 
count. 


eoiDmenced  and  made  divers  warlike  preparations  for  the  por- 
pose  of  commencing  hostilities  ugainst  the  said  United  Com- 
pany and  their  allies  the  Nabob  of  jircot  or  Carnatic  Payn 
Gaut^  and  the  Rajah  of  Tracancore^  and  for  the  Purpose  of 
invadino^  the  territories  of  the  Company,  and  of  the  Nabob 
of  Arcotj  and  blockaded  Tellkhert/j  a  fort  in  the  possession  cf 
the  Company,  and  seized  a  vessel  of  the  Company  as  prise, 
and  had  begun  to  make  warlike  preparations  on  the  boundaries 
of  the  said  Carnatic,  Pat/en  Gaut^  hexn^  the  dominion  of  the 
Nabob  otArcot,  whereqf  the  defendant  and  the  Governor,  fe. 
bad  notice  ;  whereupon  in  such  case,  (the  same  being  a  case  of 
sudden  emergency  and   imminent  danger  when   it  appeared 
dangerous  to  postpone  hostilities)  it  was  then  and  there  the 
duty  of  the  defendant,  as  one  of  the  counsellors,  &c.  and  of  the 
governor,  &c.  to  have  and  cause  the  army  in  the  service  of  the 
Company,  under  the  control  and  direction  of  the  said  governor 
and  counsel,  to  be  assembled  and  marched  in  full  force,  without 
delay,  to  defend  the  territories  as  well  of  the  said  Company  as  of 
their  said  allies  the  Nabob  of  Jrcot  and  the  Rajah  of  Travancony 
(the  defence  of  the  same  belonging  to,  and  being  within  the 
government  and  superintendance,  duty,  and  authority  of  the 
same  presidency,)  against  the  said  Tippoo  Sultaua  Bakauder\  and 
to  have  caused  a  sufScient  number  of  draught  and  carriage  bul- 
locks to  be  provided  and  kept  in  readiness  for  the  jise  of  the  said 
army  ;  that  although  the  defendant  and  the  governor,  &c.  did 
cause  the  body  of  such  army  to  be  af^sembled,  and  could  have 
caused  it  to  have  forthwith  marched,  &c.  and  could  havecauj^ed 
a  sufficient  number  of  bullocks,  &c,  to  be  provided,  yet  that  the 
defendant,  disregarding  the  dOty  of  his  otRce,  and  during  bis 
continuance  therein  (together  with  the  governor,  &c.)  wlJvUi/ 
omitted  and  neglected  both,  &c.  and  wilfully  permitted  tbe 
territories  of  the  Rajah  of  Travancore  to  be  invaded  by  Tippoo 
Suliaun  Bahauder,  &c.     The  second  count  was  for  a  breach  of 
orders  contained  in  a  letter  written  on  the  29th  of  August  17S9. 
by  the  governor  and  council  of  Fort  William^  to  the  governor 
and  council  of  Fort  St.  George.     It  stated  (as  far  as  is  ma- 
terial to  the  objections  which  were  taken  upon  it)  that  whilst 
the  defendant  so  continued  to  be  one  of  the  counsellors,  &c. 
a  difference  subsisted  between  Tippoo  Suliaun  JSoAfff/dfrandthe 
Riijah  of  Travancorcj  "  so  being  an  ally  of  the  said  United  Com- 
"  pany  as  aforesaid,"  respecting  the  Forts  of  Jacottah  and  Crfl«- 
ganorcy  &c.  It  then  set  forth  the  letter  by  which  the  governor  awl 
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conneil  of  Port  William  directed  the  governor  and  council  of     1794. 
Fort  St.  George  (in  a  certain  event,  which  was  averred  in  r 
subsequent  part  to  have  happened,)  to  cons^ult  with  the  coin- 
iDaiidio^  officer  at  the  presidency  of  Fort  St.  George  on  the  best 
mode  of  assembling  the  body  of  the  army,  &c.  and  on  the  niost 
proper  measures  to  be  taken  for  providing  for  the  territories  of 
the  Company  and  of  their  said  allies,  &e;  it^then  averred  that 
this  letter  was  received  by  the  governor  of  Fort  St.  George  on 
the  23d  of  September  1789,  and  was  by  him  then  and  there 
communicated  to  the  defendant  and  J.  U,  Cassaninjor;  and  con- 
cluded with  charging  that  the  defendant  (and  the  governor,  &c.) 
wilfully  neglected  and  omitted  to  consult,  &c.    It  was  alleged  in 
the  third  count  that  before  thereceiptof  the  letter  of  the  29th  of 
August  1789,  to  wit,  on  the  6th  of  September  1789,  the  governor 
and  council  of  Fort  St.  George  coiiHulied  with  Colonel  Musgrave^ 
the  commanding  oflicer  there,  on  the  best  mode  of  assembling 
the  army,  and  on  the  most  proper  measures  to  be  taken  for 
providing  for  the  defence  of  the  territories  of  the  Company 
a^  well  as  of  those  of  their  said  allies,  the  Nabob  of  Areot  and  the 
Rajah  of  Traxaneore^  and  that  Colonel  Musgrave  had  advised 
that  a  certain  large  number  of  draught  and  carriage  bullocks 
should  be  provided  for  the  use  of  the  army,  8cc. ;  and  thereupon 
after  the  receipt  and  communication  of  the  said  letter  it  was  the 
duty  of  the  defendant,  as  counsellor,  &c.  (together  with  the 
governor,  &c.)  to  have  issued  orders  for  providing  such  bullocks 
&c.  but  he  wilfully  neglected,  &c.     The  fourth  count  charged 
the  defendant  with  a  wilful  breach  of  orders,  contained  in 
another  part  of  the  letter  of  the  29th  of  August  1789,  in  not 
causing  military  preparations  and  operations  to  be  made  and 
carried  into  execution  against  Tippoo  Sultaun  B/j/wwrffr,  whohad 
then  invaded  the  dominions  of  the  Rajah  of  Travancore^  ^^  the 
^^  ally  of  the  said  united  Company.^'     The  fil\h  count  was  for  Fifth ceont. 
a  wilful  breach  of  orders,  contained  in  another  part  of  the  same 
letter,  in  not  "  stopping  further  payments  to  the  private  cre- 
'^ditorsoftheNabobof^rco/,&c.afterhostilitieR between  Tlp/wo 
^^  Suliaun  BahaudevBndihe  East /tidia  Company  appeared  to  be 
('  unavoidable,"  but  that  ^^aAerwards,  to  wit,  on  the  1st  ofDe^ 
"  cem6erl789,at  Fort  St.  George  aforesaid  the  defendant  (together 
'^  with  the  governor,  &c.)  caused  to  be  issued  and  paid  out  of 
'^  the  treasury  of  the  Company  120,0(X)./.  to  the  Nalwb's  private 
^^  creditors."  ,  The  sixth  count  was  for  not  having  notified  to  the  StithcoaQt. 
government  oi  Pondicherrj/  the  fnfVaction  of  the  treaty  otMan^ 
Vol.  V.  2  R  galoxe 
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galore  by  Tippoo  Sulttmn  Bakauder,  in  making  war  upon  die 
Rajah  of  Travancore  "  an  ally  of  the  Company,  whereby  the 
^*  ^id  Company  were  foreed  to  proceed  ta- hostilities  with  the 
<^  said  Tippoo  Suliaun  Bahauder^^^  &c.    The  seventh  eonnt  was 
for  not  dispatching:  to  the  t^vernor  in  cooneil  at  Bombajf^  and  the 
commanding  officer  at  TelHcherrtf^  immediate  notice  of  the  rap- 
ture which  had  taken  place  between  Tippoo  SuUaun  Bahnmaer 
and  the  East  India  Company.     The  eighth  was  for  not  giving 
immediate  notice  of  the  same  rupture  to  the  Company's  residents 
at  Hydrabnd  and  Poonah.    The  ninth  count  was  for  not  ac- 
quainting Tippoo  SuUaun  Bahauder  after  he  bad  commenced 
hostilities  against  the  Rajah  of  Travancorey  that  as  the  goveraor 
and  council  at  £fftga/ disapproved  of  the  steps  which  the  Rajah 
had  taken  without  their  knowledge  or  consent,  they  would 
undertake  to  obtain  restitution  of  J/iyco//^  and  Crangamort, 
which  had  been  delivered  up  to  the  Rajah ;  which  infbrmatioa 
the  deff^ndant  was  bound  to  have  given  in  conseqaence  of 
another  letter  written  on  the  9th  of  September  1789  by  the  go- 
vernor and  council  at  Bengal  to  the  governor  and  coaocil  at 
Madras.    The  tenth  count  was  for  a  breach  of  orders,  contained 
in  another  letter  written  on  the  ISth  of  November  1789,  by  the 
governor  and  council  at  Bengal  to  the  governor  and  council  at 
Madrasj  in  not  notifying  to  Tippoo  Suliaun  the  determination 
of  the  former  to  maintain  and  defend  the  Rajah  of  Travancore 
in  the  possession  of  JaycoUah  and  Cranganore^tter  the  indepead- 
ant  right  of  occupancy  of  those  places  in  the  Duich  had  beev 
ascertained.    The  eleirenth  count  was  for  not  having  eon* 
menced  and  prosecuted  war  against  Tippoo  Suliaun  Bekatder 
^^  with  all  possible  vigour  and  decision  (a),'*  according  to  tbs 
letter  of  instructions  of  the  13th  of  November  1789.    The 
twelfth  count  stated  that  on  the  Ist  of  July  1789,  and  finora  thence 
until  the  29th  of  December  following,  the  territories  of  the  Rajah 
of  Traoanrore^  an  ally,  &c.  were  in  imminent  danger  of  beinf 
invaded  by  Tippoo  SuUaun  Bahauder,  and  that  on  tbe  S9th  of 
DecemberTippQOBCtnaDy  committed  hostilitiesagainsltbeRajah, 
of  which  the  defendant,  &e.  had  notice ;  whereupon  it  was  the 
duty  of  tbe  defendant,  (together  with  the  governor,  &c.)  to  have 
defended  the  Rajah,  &c.  but  that  he  did  not,  ftc   Tbe  thincenCli 
count  was  for  not  having  appointed  receivers  to  ooUect  io 
certain  districts^  belonging  to  the  Nabob  of  Areoi,  dM  reats, 

(«)  Tbeae  were  the  wordt  af  the  letter  which  watiet  sat  ea  4e  rBoaiA 
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revenues,  duties,  customs,  and  pescush^  of  those  districts,  on     1794. 
default  of  the  Nabob's  paying  to  the  Company  an  annual  sum 
of  nine  lacks  of  pagodas,  divided  into  kisiSy  for  his  contribution 


The  Kma 


oi  niDc  jacKS  oi  pagoaaa,  aivraea  inio  ici5(j,  lor  ois  coniriouuon  'gfMti 
towards  the  military  peace  establishments,  according  to  a  treaty  h^mvo. 
between  the  Nabob  and  the  Company,  dated  the  S4th  of  Febru- 
ary 1787.  There  were  six  other  counts  in  the  information  ; 
one  of  which  (the  17th)  was  for  not  providing  for  the  payment 
of  certain  bills  of  exchange  drawn  by  the  governor  and  coun« 
cil  at  Bengal^  Set.  In  all  the  counts  the'  defendant  was  charged 
with  having  wilfullj/  neglected  to  do  the  particular  thing  re- 
quired. 

To  this  information  die  defendant  demuned  genenlly^ 

This  demurrer  was  argued  in  last.  JTt/ary  term. 

Adam  for  the  defendant  (a),  after  premising  that  there 'were 
three  reasons  why  an  information  or  indictment  should  be  cer* 
tain ;  Ist,  that  the  party  accused  may  know  how  to  defend  him*, 
self  against  the  charge ;  9dly,  that  the  Court  may  know  how  to 
apportion  the  judgment;  and,  Sdly,  that  the  public  may  know 
the  precise  crime  alleged,  in  order  to  avoid  the  commission  of 
it ;  and  after  observing  that,  as  no  writ  of  error  lay  in  this 
case  (6),  the  Court  should  be  more  than  ordinarily  cantioiis  in 
weighing  every  objection  to  the  form  of  the  proceeding;  stated 
several  objections  to  the  information,  some  of  them  general^ 
applying  to  the  whole  record,  and  others  only  to  particular 
counts.  First  general  objection :  the  defendant  is  accused  of 
a  breach  of  duty  which  appears  to  belong  to  a  body  of  men-, 
of  whom  the  defendant  is  only  one,  and  which  can  only  be 
executed  by  the  whole  body.  The  first  count  states  that  the 
East  India  Company  appointed  Sir  A»  Campbell  governor,  and 
several  other  persons  to  be  the  council ;  and  then  that  the  Com* 
paoy  gave  to  Sir  A.  Campbell  and  the  council  or  the  miyor.  part 
of  them,  (the  whole  council  being  dnly  summoned,)  all  the 
powers  which  by  law  belonged  (o  them.  To  give  validity  to 
any  of  the  acts  of  the  governor  and  oooncil  two  tilings  were  ne- 
cessary ;  1st,  that  the  council  should  be  duly  summoned,  and, 
Sdly,  that  the  acts  should  be  the  acts  of  the  majority.  The  de- 
fendant therefore,  who  did  not  form  a  majority  of  tlie  conneil, 
and  who  alone  could  not  control  the  acts  of  the  conncili  cannot . 

(<)  Saturday,  PA.  1st,  1794. 

(»)TheCdartwidtliatawritofenorifOiridUe  frMthe  JsdsMBt of  Ihii Csvrt, 
thoi^^b  not  f CM  the  coort  of  CbiMiMimMn,  whcfe  tte  trial  ii  iMri^ 
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1794.  be  prcsecuted  singly  for  omitting  io  do  that,  which  (if  it  were 
-^ the  duty  of  any,)  was  the  duty  of  the  whole  council,  and  not 

a^ainZ*^  of  hiHiself  in  particular.  If  on  the  trial  of  this  information  the 
ifeiiioHD.  defendant  were  to  prove  that  he  had  done  every  thing  which 
lay  in  his  power  to  promote  the  service  of  the  Company,  but  that 
he  had  been  prevented  effecting  it  by  the  majority  of  the  council, 
he  might  still  be  convicted  on  this  information,  because  the  licts 
here  stated  are  consistent  with  that  proof.  Second  general  ob- 
jection :  It  is  not  stated  that  the  defendant  was  in  the  legal 
possession  of  his  office  as  one  of  the  council.  The  information 
should  have  stated  either  that  ^^  he  was  duly  and  legally  appointed 
^Moit/'  orshoufdhave  set  forth  all  the  facts  from  which  it 
might  have  been  collected  that  he  was  so.  But  the  former  is 
Hot  alleged ;  and  as  far  as  can  be  inferred  from  the  lacts  which 
are  set  forth,  it  rather  appears  that  he  was  not  in  the  legal  posses- 
sion of  the  office.  In  order  to  make  the  resignation  of  the  gover- 
nor or  any  of  the  council  of  Bengal^  Madras^  or  itomfciy,  valid, 
it  should  be  in  writing,  and  accepted  by  the  court  of  directors 
by  Stat.  *4  Geo.  3.  sess.  2.  c.  25.  s.  28. :  and  the  26  Geo.  3.  c.  16. 
s,  f,  enacts  that  when  the  number  of  the  council  shall  by  death 
or  resignation  be  reduced  to  two,  including  the  governor,  and 
there  shall  be  no  person  on  the  spot  provisionally  appointed  to 
succeed  to  a  seat  in  such  council,  the  governor  and  council  fball 
call  to  such  respective  councils  such  person  from  amongst  the 
civil  servants  of  the  Company,  who  shall  have  been  in  the  ser- 
vice of  the  East  Infiia  Company  for  12  years,  as  they  shall  think 
fif.  Now  here  it  is  merely  stated  that  on  such  a  day  thedefend- 
ant  was  one  of  the  council  in  the  room  of  R.  Maumely  who  had 
resigned.  But  non  constat  that  Maunsel  resigned  by  deed,  or  that 
the  defendant,  who  was  not  appointed  in  England^  was  appointed 
by  the  governor  and  council  to  succeed  him,  or  if  he  were  so 
appointed  that  he  was  qualified  by  having  been  in  the  Companj^s 
service  for  12  years.  Itdoes^not  appear  that  there  was  any 
legal  vacancy  when  the  defendant  was  appointed  ;  and  yet  the 
prosecutor  thought  it  necessary  to  set  forth  these  circumstances 
i'dative  to  the  appointment  and  resignation  of  Sir  A,  Campbell^ 
which  should  also  have  been  set  forth  in  the  instance  of  the  de- 
fendant. And  if  the  defendant  were  not  legally  appointed  to  the 
office,  he  was  not  in  a  situation  to  do  any  of  the  acts  required, 
't'hird  general  objection ;  it  should  have  been  stated  in  the  iofonn- 
ation  that  the  council  were  summoned  to  do  the  actS;  and  ti»t 

the 
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the  defendant  and  the  majority  of  them  omitted  to  do  them  :      1791'. 

butit  does  not  appear  that  the  defendantor  the  rest  of  the  council — • 

were  summoned,  nor  how  the  majority  acted.     Fourth  general      a'eainst^ 
objection  :  it  is  not  averred  that  the  defendant  did  or  neglected    jjI^J^j^j,^ 
tcdo  any  of  these  acts  corrvptlj^  or  maliciously^  but  only  wiljullj/j 
which  is  not  sufficient  of  itself  to  express  a  criminal  motive. 

Particular  objections  to  particular  counts.  1st  Objection  t<) 
the  first  count :  the  charge  is  for  not  causini^  the  troops  to  as- 
semble and  march  without  delay,  &c.  By  the  stat.  24  t?fo.  3. 
Sess,  ^.  c.  23.  s.  35.  it  is  provided  that  it  shall  not  be  lawful  for 
the  governors  and  council  of  Fort  St.  George  or  Bombay ^  or  of 
any  other  subordinate  settlement,  to  make  any  order  for  com- 
mencing hostilities,  or  levying  war,  &c.  on  any  Indian  prince 
or  state,  (except  in  cases  of  sudden  emergency  or  imminent  dan- 
ger, &c.)  unless  in  pursuance  of  express  orders  from  the  go- 
vernor general  and  council  of  Fort  William^  or  from  the  court 
of  directois,  &c.  Now  in  the  first  place  it  i«  not  stated  that 
Tippoo  Sultaunhaid  began  hostilities,  but  merely  that  he  threat- 
ened, &c.  and  therefore  it  does  not  appear  to  have  been  the 
duty  of  the  defendant  and  of  the  council  at  AFadras  to  commence 
hostilities  against  him,  without  orders  from  Bengal^  or  the  court 
of  directors,  which  are  not  even  suggested ;  and  even  if  it  wej^ 
the  duty  of  the  defendant  and  of  the  council  to  make  military 
preparations  and  to  assemble  the  troops,  non  constat  that  it  was 
their  duty  to  order  the  troops  to  march,  &c. ;  it  might  have 
been  more  prudent  tp  have  detained  the  troops  ih  an  advanta- 
geous situation  at  home  than  to  have  risked  the  loss  of  them 
by  marching  them  lo  defend  the  territories  of  the  Nabob  of 
Arcot  and  of  the  Rajah  of  Travancore.  This  (•oUnt  Js  not  for  a 
breach  of  orders,  but  for  an  improper  exercise  ^f  discretion  : 
ail  the  circumstances  should  have  been  stated  from  which  Ithe 
duly,  for  a  breach  of  which  the  defendant  is  here  charged,  re- 
sulted ;  instead  of  which  the  count  contains  only  some  indistinct 
averments  from  which  the  conclusion,  which  is  drawi'k,  by  no 
means  follows.  2d  objection  to  the  first  count :  this  count 
charges  the  defendant  with  a  breach  of  trust,  not  of  orders,  in 
not  assisting  the  Nabob  of  Arcot  and  Rajah  of  Travancore^ 
"  the  allies  of  the  said  Company."  It  should  therefore  have 
been  shewn  in  this  count  that  these  allies  were  such  as  the  Com- 
pany was  by  treaty  bound  to  defend ;  if  they  were  not  such  allies, 
it  ivould  have  been  criminal  in  iliO  defendant  to  have  assisted 

4hem- 
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1794.     tbem.    By  the  S4  Geo.  3.  sess.  9.  c.  25.  s.  34.  it  is  prohih 

to  the  governor  and  council  of  Fort  WilUam  witbout  the  ex- 
press  command  and  authority  of  the  court  of  directors  in  any 
^     ^^p    case,  except  where  hostilities  have  actually  been  coromenoed, 
or  preparations  made  for  commencement  of  hostilities,  against 
the  British  nation  in  India^  or  against  some  of  the  Princes  or 
States  dependant  thereon,  or  whose  territories  the  said  United 
Company  shall  be  at  such  time  engaged  by  any  subsisting  tn*aty 
to  defend  or  guaranty,  either  to  declare  war,  or  to  commeoce 
hostilities,  &;c.    The  35th  section  prohibits  the  governors  and 
council  of  Fort  St.  George  and  Bombay  to  commence  hostilities 
(except  in  cases  of  sudden  emergency  or  imminent  danger, 
when  it  shall  appear  dangerous  to  postpone  hostilities,  &c.}; 
this  exception  must  be  considered  as  limited  by  the  preceding 
clause,  respecting  the  allies  whom  the  Company  are  boand  ^ 
treaty  to  defend.    And  this  objection  applies  equally  to  the 
counts  for  a  breach  of  orders  (a),  under  the  3Sd  section;  be- 
cause the  34th  section  limits  the  operation  of  the  3l8t  and  32d 
clauses.    3d  objection  to  the  first  count :  several  hostile  acts 
on  the  part  of  Tippoo  SuUaun  are  averred,  but  no  time  is  men- 
tioned when  they  are  supposed  to  have  been  done.    Thou^b 
sometimes  the  want  of  time  may  be  mere  matter  of  form,  yet 
here  it  is  a  matter  of  substance;  for  if  those  acts  were  not  com- 
mitted during  the  time  when  the  defendant  was  one  of  the  couii* . 
cil,  it  could  be  no  breach  of  trust  in  him  not  to  take  measures 
to  resist  Tippoo.    Again  it  is  stated  that  the  defendant  had  in>> 
tice  of  these  warlike  preparations  by  Tippoo^  and  yet  no  time  is 
mentioned  when  the  notice  was  received.    The  same  objection 
also  applies  to  that  part  of  this  count  where  the  breach  of  the 
defendant's  duty  is  stated. 

First  objection  to  the  second  count,  which  is  for  disobedience 
~-  of  orders  contained  in  a  letter.  It  should  appear  in  the  infiNrm- 
ation  thi^t  those  who  gave  the  orders  had  authority  to  give 
them,  and  that  the  orders  were  in  force  at  the  time  when  the 
criminal  act  (thcf  disobedience)  is  charged  to  have  been  coih 
niitted.  But  the  latter  is  no  where  averred  ;  and  it  does  not 
appear  that  the  governor  and  council  of  Fort  William  had  power 
to  give  the  orders  in  the  letter  of  the  29th  o{Aug^si  1789,  because 

(a)  The  Sd,  ad,  4Ui,  and  6tk  ooiuto. 
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it  M  not  stated  that  tlie  Nabob  oTArcot  and  Rajah  of  Tratofh     1793. 
core  vrere  allies,  &c.  &c.  [Ftc/e  objection  to  1st  count.]  Sdob* 


jection  to  Sd  count:  No  time  is  mentioned  when  the  defendant   ''^J^J^* 


neglected  to  obey  this  letter  of  orders.    [^Buliery  J. — But  it  is       e-  J 
stated  that  the  letter  was  written  during  the  time  when  the  de-      **"^'*' 
fondant  was  ki  office,  and  that  it  was  communicated  to  the  de* 
fendant  on  the  83d  of  Sepiembery  which  is  the  material  time.] 
On  which  this  objection  was  abandoned* 

Ist  Objection  to  the  third  count :  The  charge  is,  the  not  pro- 
viding of  a  sufficient  number  of  bullocks  for  the  army ;  and  it 
arises  from  the  order  firom  Bengal  to  consult  the  commander  in 
chief  at  Madras,     But  the  defendant  was  not  bound  to  obey 
this  order  unless  it  were  given  by  those  who  had  competent  au- 
thority to  make  it,  and  unless  it  were  in  force  at  the  time,  &c. 
which  matters  are  not  sufficiently  all^^,  (qt  th^  reasons  given    . 
in  the  first  objection  to  the  second  count.    2d  objection  to  the 
third  count :  Supposing  the  order  to  be  legal,  and  in  force,  it  is 
not  stated  that  it  was  necessarily  the  duty  of  the  defendant  and 
the  rest  of  the  council  to  provide  the  bullocks.    Though  it*  was 
their  duty  to  consult  with  the  commanding  officer' on  the  best 
means  of  defence,  it  did  not  follow  that  his  advice  was  at  all 
events  to  be  taken ;  they  were  to  exercise  their  discretion  after 
having  consulted,  &;c.  [^Buller^  J.— -But  it  is  averred  that  they 
did  consult  Colonel  Musgrave  the  commanding  officer,  who  ad- 
vised the  council  to  provide  the  bullocks ;  and  thereupon  it  was 
the  duty  of  the  defendant,  &c.  to  have  issued  orders  for  pro- 
viding such  bullocksj 

Objection  to  the  fourth  count,  which  is  for  breach  of  orders  in 
not  making  military  preparations,  &c. :  It  is  not  averred  in  this 
or  in  any  preceding  count,  that  the  orders  given  in  the  letter  of 
the  S9th  of  August  1789,  were  in  force  at  the  time  when  the  de- 
fendant is  charged  with  the  neglect  of  them.  [Lord  Kenyan, — 
In  indictments  for  disolieyingan  order  of  justices,  it  is  not  usual 
to  aver  that  the  order  has  never  been  rescinded.]  \BuUery  J. —  ' 
We  cannot  presume  that  the  order  was  revoked ;  if  it  were  not 
in  force  at  the  time,  that  should  come  from  the  defendant  by 
way  of  defence.] 

Ist  objection  to  the  fifth  count :  There  is  neither  a  venue  or 
time  in  that  part  of  the  count  which  charges  the  defendant  witb 
'^  not  stopping  further  payments  to  the  private  creditors  of  the 

«  Nabob/' 
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1794.     «  Nabob/'  &c.  [Duller,  J.— That  part  of  the  count  is  merely 
'  ,^   ,.    -    in  the  nesftitive;  but  in  the  subsequent  part  of  the  count,  which 
affainst      »  in  the  Rinrmative,  and  which  charges   the  defendant  wiUi  a 
lioLLOMD.    breach  of  the  orders,  by  payinc^  the  creditors,  &c.  there  are  both 
time  and  place,  "  but  afterwards,  to  wit,  on  the  1st  of  Decem- 
ber 1789,  "  at  Fort  Si.  George SLforessdd,'^  the  defendant  caused 
.  ^^  to  be  issued,  "&c.]    2d  objection  to  fifth  count :  it  isx>nly  laid 
"  at  Fort  Si.  George  aforesaid,"  but  not  said  where,    f  JSii/frr, 
J.  ^*  aforesaid*'   refers  to  the  preceding  part,  where  Fort  St. 
George  is  put  under  a  videlicelj  at  JFestminster.']   3d  objection 
to  the  fifth  count:  The  defendant  is  charged  with  not  stopping 
further  payment,  &c.  ^'  after  hostilities  appeared  to  be  unavoid- 
*^  able ;"  but  that  is  too  uncertain  and  indefinite. 

1st  objection  to  the  sixth  count,  which  charges  the  defendant 
with  not  having  notified  the  infraction  of  the  treaty  of  Afangahre 
by  Tippoo,  in  making  war  upon  the  Rajdh  of  Travancore:  No 
time  is  mentioned.  2d  objection :  It  is  stated  that  because  the 
treaty  of  Mangalore  was  broken,  the  Company  were  therefore 
'^  forced  to  proceed  to  hastilities:"  but  there  is  nothing  pre- 
viously  set  forth  to  shew  that  that  was  a  necessary  consequence. 
[Per  Curiam : — How  could  it  have  been  averred  on  the  record 
what  were  or  were  not  necessary  grounds  for  going  to  war?] 

1st  objection  to  the  seventh  count:  Tlu3re  is  no  averment  in 
this  count  that  the  defendant  had  notice  of  the  rupture  between 
Tippoo  Suliaun  and  the  Easl  India  Company,  and  heiscbarged 
with  having  wilfully  neglected  to  notify  that  toothers,  of  which 
he  bad  no  notice  himself,  ^d  objection  to  the  seventh  count: 
No  time  is  stated  when  this  rupture  is  supposed  to  have  taken 
place. 

The  eighth  count  is  open  to  the  same  objections  as  the  se- 
venth. 

Objection  to  the  ninth  count,  which  charged  the  defendant 
with  not  having  acquainted  Tippoo  Suliaun  that,  as  the  gover- 
nor and  council  of  Bengal  disapproved  of  the  steps  which  the 
Rajah  of  Travancorc  had  taken  without  their  knowledge  or 
consent,  tliry  would  undertake  to  obtain  restitution  of  the  places 
in  question  :  No  time  is  nx^ntioned  when  it  is  supposed  that  the 
defendant  had  notice  of  the  hostilities  committed  by  Tippoo 
a^Minsi  the  Rajah,  on  which  the  letter  of  die  9th  of  Sqji^tier 
1789  was  to  take  cfiect. 

ObjectJoB 
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Objection  to  the  tenth  count,  ivhicb  is  for  not  notifying  to     1794« 
Tippoo  8i///(7iiii  that  the  independent  rightof  occupancy  of  c/^ffy-  \ 

cottak  and  Cranganore  in  the  Dutch  had  been  ascertained ;  no     J^aUui^ 
time  is  mentioned.  *  h^;,^. 

The  llthand  ISth  counts  are  open  to  the  same  objection; 
want  of  time :  [Bulltr^  J. — There  seems  to  be  another  objection 
to  the  eleventh  count,  which  charges  the  defendant  with  not  hav« 
ing  commenced  and  prosecuted  war  against  Tippoo  Suliaun 
^'  with  all  po«iSjble  vigour  and  decision."     This  expression  is  too  , 

loose  and  indefinite.     It  is  a  negative  pregnant ;  for  it  admits 
that  the  defendant  did  commence  and  prosecute  the  war.] 

Objection  to  the  13th  count;  which  charges  the  defendant 
with  not  having  enforced  payment  (from  the  Nabob  ofArcot) 
of  the  annual  sum  of  nine  lacks  o/pagoda^i  by  kists^  &c.  and  the 
payment  also  of  Pescush^  &c. :  those  Indian  words  should  have  * 
been  explained.  [BuUcr^  J. — This  is  not  an  action  for  the  re- 
covery of  kists  and  pescush,  in  which  case  it  would  have  been 
necessary  to  explain  the  meaning  of  those  terms  in  the  English 
language  :  But  this  is  a  charge  on  the  defendant  tor  not  having 
enforced  payment  from  the  Nabob  of  Arcot^  according  to  order ; 
and  it  is  equally  a  neglect  of  duty  in  him,  whether  those  words 
mean  one  sum  or  another ;  his  crime  consists  in  not  obeying  the 
order.] 

The  same  objection  applies  to  the  six  remaining  counts. 

Wood  for  the  defendant  \  a).  Answer  to  the  first  general  ob- 
jection, that  the  defendant  is  charged  with  having  committed  a 
crime  with  othei*s*:  each  is  individually  answerable.  [Per  Cu' 
riant. — ^You  need  not  argue  that  point;  each  person  is  individually 
responsible  for  the  acts  in  which  he  bore  a  part.]  To  the  second 
general  objection,  it  was  not  necessary  to  state  the  defendant's  ^ 

appointment  to  his  ofBce,  or  to  say  that  he  was  legally  appointed ; 
it  was  sufficient  to  allege  generally  that  he  was  de  facto  in  pos-- 
session,  as  in  the  instance  of  an  indictment  against  a  justice  of 
the  peace.  Here  it  is  expressly  stated,  "  that  on  the7th  of /eini- 
"  art/  I  89  and  for  a  long  time  then  next  following,  to  wit,  until 
"  the  13th  otFtbrjuar}/  1790  the  defendant  was  one  of  the  coun- 
"  sellorsof  the  said  presidency,  &c.;*'  and  the  same  answer  applies 
to  the  resignation  of  Mr.  Maunse/i.  Answer  to  the  3d  {b)  general 
objection.  Where  certain  duties  are  annexed  to  any  public  office 

.  (a)  Tuuday,  Feb.  ith. 
(6)  in  truU)  thii  is  an  answer  to  tUe  4tli  {cjieral  objection ;  thc*Sd  was  passed  over. 

and 
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1794.     aad  tlie  offioer  wilfnlly  neglects  the  performance  of  them,  be  is 
indictable  for  the  neglect,  though  he  be  not  also  guilty  of  cor- 


'^ll^^  ruption.  In  1781  Mr.  Kennei,  the  late  Lord  Mayor  of  I.offcbii| 
HouMTD  ^"^  charged  with  a  neglect  of  duty  at  the  time  of  the  riots 
in  I7b0,  and  yet  no  charge  of  corruption  was  imputed  to  bin. 
But  whatever  may  be  the  general  rule,  in  prosecutions  agaiost 
ddinquents  in  India  it  is  sufficient  to  charge  the  party  accused 
with  a  wilful  breach  or  neglect  of  duty  ander  the  express  words 
of  the  Stat.  24  Geo.  3.  se$s.  9.  c.  S5.  s.  49.  which  enacts  that 
^  every  mlful  breach  of  the  trust  and  duty  of  any  office  or  eaH 
<<  ployment  under  the  said  United  Company  by  any  of  the  oiE- 
*<  cers  or  servants  of  the  said  United  Company  in  the  East  Ith 
^  d^es  shall  be  deemed  and  taken  to  be  a  misdr^meanour  at  law, 
^  and  shall  be  proceeded  against  and  punished  as  such  by  ?ir- 
<<tueofthisact.** 

Answers  to  the  particular  objections  to  the  first  count.  Befinne 
the  Stat.  S4  Geo.  9.  sess.  S.  c  S5.  the  governor  and  council  had 
power  to  make  war  with  any  of  the  Indian  princes:  it  was  the 
duty  of  each  of  the  presidencies  to  protect  the  territories  ooa« 
mitted  to  their  charge,  and  in  case  of  any  infraction  of  treaty 
with  the  Company  by  any  Indian  power,  to  make  war  upoo 
■ueh  power.    The  S5th  section  of  this  act  indeed  controls  and 
limits  that  power,  as  far  as  respects  the  subordinate,  presidencies; 
but  it  contains  this  exception,  ^^  except  incases  of  sudden  emer- 
'^  gency  or  in  imminent  danger,  when  it  shall  appear  dangerous 
^  to  postpone  hostilities.*'     I^ow  this  count,  after  setting  Mk 
the  treaty  between  the  Company  and  Tippooy  which  extended  to 
the  Rajahs  of  Tanjore  and  Tratancore  and  the  Camatic  Peyen 
Cr4it/£,expresslystate8that7tf)pooSifAat<it  bad  actually  commeDced 
liostilitiegagainst  theNabobof^rcoland  the  £a»l/iirf»a  Company 
1^  blockading  TeUicherrt/y  seizing  a  vessel  as  prijse  belonging  to 
the  Company,  and  encamping  a  large  army  near  the  territories 
of  the  Nabob  of  ^rco^.    It  was  therefore  the  duty  of  the  de- 
fendant, and  of  the  rest  of  the  council,  to  defend,  not  only  the 
territories  of  the  Company,  but  also  those  ofthe  Nabob  of  ifrvol 
an  ally  of  the  East  India  Company,  and  whom  they  were  bound 
to  defend  in  consequence  of  the  then  existing  treaty.   It  was  not 
necessary  to  introduce  into  the  information  the  history  of  all  the 
military  transactions  and  steps  to  be  taken :  it  was  sufficient, after 
shewing  that  the  company  and  their  allies  were  a  ttacked,and  aver- 
ring that  it  was  a  case  of  sudden  emergency,  and  imminent  danger, 
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to  aver  that  it  was  the  defendant's  duty  to  do  that,  (or  the  wilful     ^'^^' 
neglect  of  doing  which  this  count  is  framed.    Sufficient  facts   ^~^^^ 
are  stated  from  whence  the  defendant's  duty  resulted ;  besides     oMiJim 
which,  there  is  a  particular  averment  that  it  was  his  duty  to  do,   Howwii. 
&e.  [^BtiUer^  J. — Is  there  any  authority  to  shew  that  this  general 
allegation,  that  it  was  the  defendant's  duty,  &c.  is  sufficient  ? 
Where  a  particular  act  is  required  to  be  done  by  any  public 
officer,  either  by  statute  or  the  cpmmon  law,  alleging  that  it  was 
the  duty  of  that  officer  to  do  it,  is  sufficient:  but  where  the  act 
itself  is  not  defined  by  either,  and  special  circumstances  are 
necessary  to  shew  it  to  be  the  duty  of  such  person,  must  not  all 
those  circumstances  be  stated  ?]  In  an  indictment  against  a  con- 
stable  it  is  sufficient  to  state  that  the  defendant  was  constable, 
that  a  breach  of  the  peace  was  committed  in  his  presence,  and 
that  he  did  not  arrest  the  party,  without  adding  that  it  was  his 
duty  to  arrest:  but  in  a  case  where  the  duty  to  do  the  act  does 
not  result  firom  the  known  character  of  the  officer,  it  becomes 
necessary,  and  it  is  sufficient  to  aver  that  it  was  his  duty  to  do  the 
act ;  and  the  evidence  to  prove  it  is  matter  in  pays  to  be  deter* 
mined  by  the  country.  Answer  to  2d  objection :  the  stat.  2iGeo.3. 
€.  S5.  s.  34.  is  confined  to  the  presidency  of  Fort  William ;  and 
the  next  section  (secL  35.)  which  prohibits  the  other  president 
cies,  &c.  has  an  exception  of  cases  of  sudden  emergency  and 
imminent  danger.  Sec;  now  this  is  averred  to  be  a  case  within  the 
exception.  It  is  also  stated  that  the  East  India  Company  were 
bound  by  treaty  to  defend  these  allies,  and  that  that  treaty  was 
broken.  Besides,  it  is  alleged  in  thiscount,  that  it  was  the  defend- 
ant's duty  to  defend  the  territories  of  the  East  India  Company,  as 
well  as  of  the  allies.  Sec.  and  the  objection  does  not  at  all  apply  to 
the  former  part.  Answer  to  the  third  objection  to  the  1st  count(a): 
It  is  stated  that  the  defendant  came  into  office  in  1780,  and 
that  all  these  preparations  were  made,  and  the  acts  done  by 
Tippoo  S.  while  the  defendant  continued  in  office.  It  cuuld  not 
have  been  averred  with  truth  that  all  these  things  took  place  on 
a  given  day,  as  in  the  case  where  a  single  specific  act  is  complain- 
ed of;  a  series  of  operations  was  going  on  from  day  to  day* 
Besides,  these  are  mere  inducements  to  the  charge ;  and  it  is  a  rule 
in  pleading  that  that  which  is  inducement  need  not  be  alleged 
with  the  same  certainty.as  that  which  i^  the  gist  of  the  offence. 
Co.  Lit.  303*  a«  ^'  that  which  is  alleged  by  way  of  conveyance  or 


(«)  Xlii  Wfvrsr  sppUci  l»  MVinl  objccliflat  to  •(her  coaali. 

^kdiice* 
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1794.     <<  inducement  to  tLe  substance  of  the  matter  need  to  be  so 
■  "  certainly  alleged  as  that  which  is  the  substance  itself."   R.  v. 

^w/^ir  Churchwardens  of  St.  Clemenl%l  Keb.696;  R.  v,  ^fl//,2Lortl 
H^iio.  Roj/^ond,  1194 ;  and  J?,  v.  Lawley,  2  Sir.  904.  [BuUer,  J.- 
But  these  facts  are  necessary  to  be  proved ;  and  every  material 
fact  which  is  issuable  and  triable  must  be  laid  with  time  and  place. 
It  must  be  laid  with  a  venue  for  the  sake  of  trial ;  and  where- 
ever  a  venue  is  necessary,  time  must  also  be  mentioned.}  Here 
some  time  is  mentioned,  for  it  is  stated  that  the  defendant  came 
into  office  on  a  particular  day,  and  continued  in  office  until  a 
subsequent  day;  and  all  the  facts  are  alleged  to  have  happened 
.  during  the  time  when  he  continued  in  office.  It  is  objected 
to  that  no  time  is  mentioned  in  the  breach  in  this  count;  but 
that  objection  is  answered  by  observino;  that  there  is  a  diflference 
between  acts  of  commission  and  of  omission,  of  which  latter  the 
present  charge  is,  and  in  which  no  time  need  be  specified.  Tlie 
renue  is  merely  on  account  of  the  jurors  who  formerly  came 
from  the  vicinage;  but  that  being  found  inconvenient,  itwaa 
remedied  by  the  Legislature,  and  now  the  jury  come  from  the 
body  of  the  county ;  and  if  any  one  material  fact  be  laid  within 
the  county,  that  is  sufficient  to  give  jurisdiction.  [Lord  Ktnyon. 
Ch.  J. — In  the  indictment  against  the  rebels  ^fter  the  year  1740. 
all  the  material  facts  were  laid  with  a  venue,  chiefly  at  Carlisle, 
though  the  prisoners  were  tried  in  Surrj/.'] 

Answer  to  the  first  objection  to  the  Sd  count  (a) :  In  (he 
first  place  it  does  appear  by  the  treaty  which  is  set  out  on  the 
record,  and  by  the  letter  of  the  29th  of  August  1789,  (hat  the 
Nabob  of  Arcot  and  the  Rajah  of  Travancore  were  the  allies  of 
the  Company,  and  under  their  protection  ;  and  therefore  that 
the 'governor  and  council  had  authority  to  make  the  order  in 
question :  but  even  if  they  had  no  such  authority,  the  governor 
and  council  at  Madras  were  bound  to  execute  the  order  by  the 
positive  terms  of  the  stat.  S4  Geo.  3.  sess.  2.  c.  25.  s.  %.: 
which  enacts,  ^^  that  notwithstanding  any  doubt  which  may  be 
^'  entertained  by  the  said  presidencies  or  settlements  to  whom 
^^  such  orders  ov  instructions  shall  be  given  respecting  the  power 
*'  of  the  governor  general  and  council  to  give  such  orders,  yet 
^^  the  said  presidencies  or  settlements  shall  be  bound  to  obey 
'^  such  orders  and  directions  of  the  said  governor  general  aod 
"  council  in  all  cases  whatever,  except  (i),"  &c* 

(a)  This  also  answers  the  first  objection  to  the  third  count. 

{h)  The  cicepted  cases  in  th  s  section  were  negativctl  by  avermeiris lalka cooat. 

I  ^  ;Ajiswer 
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Answer  to  the  objection  to  the  7th  and  8th  counts,  relative  to      1794. 
the  want  of  notice.     If  the  ^ist  of  the  chars2:e  had  depended  on   ■ 
a  specific  notice  to  be  given  to  the  Madras  government  to  raise     !!^au^^ 
the  duty  in  the  several  members  composing  it,  there  ii^ould  have   u^|^^^ 
been  great  weight  in  the  objection  ;  because  in  such  a  case  il 
would  have  been  necessary  to  aver  when  and  by  whom  that  no« 
tice  was  given.     But  notice  here  merely  means  knowledge ;  and 
where  the  matter  is  as  much  in  the  knowledge  of  the  defendant 
or  more  than  in  any  other  person,  the  Ikw  presumes  that  he  had 
knowledge.    16  Vin.  Abr.  title  "  Notice,"  p.  5.  pL  10.  "  None 
^^  is  bound  by  the  law  to  give  notice  to  another  of  that  which 
-  that  other  person  may  otherwise  inform  himself  of;"  and  in 
pi.  12.  ^'  Notice  is  not  necessary,  where  the  thing  lies  as  much    ' 
"  in  the  cognizance  of  the  one  as  of  the  other."     Now  here  all 
the  facts,  of  which  the  defendant  should  have  had  notice,  are  of 
such  a  nature,  that  it  was  his  duty,  as  a  member  of  the  coOncil 
at  Madras,  to  know  them. 

Answer  to  the  objection  to  the  1 1th  count,  that  the  defendant 
did  not  commence  and  prosecute  the  war  ^^  with  all  possible 
**  vigour  and  decision,"  which  allegation  is  supposed  to  be  a  ne- 
gative pregnant :  the  negative  pregnant  constitutes  the  crime. 
It  must  be  supposed  that  the  defendant,  and  tlie  governor,  &c. 
did  make  some  preparations,  in  order  to  conceal  their  wicked 
intentions ;  but  they  did  not  make  vigorous  preparations.  Be- 
sides,' the  charge  is  made  in  the  very  terms  of  the  letter  of  orders. 
And  in  actions  of  covenant,  and  in  indictments  for  a  breach  of 
orders,  it  is  sufficient  merely  to  state  the  breach  in  the  words  of 
the  covenant,  or  of  the  order  (a).  It  is  sufficient  to  state  gene- 
rally, on  a  charge  on  the  mutiny  act,  ^'  that  the  party  did  not 
"  use  his  utmost  endeavours  to  suppress  a  mutiny."  And  in  1737 
one  of  the  charges  against  Admiral  Hj/ngy^nd  which  was  framed 
in  the  terms  of  the  articles  of  war,  was  <^  that  he  did  not  do 
"  his  utmost  to  take,  seize  and  destroy  the  ships  of  the  French 
"  King,  &c.  and  that  he  did  not  do  his  utmost  to  relieve  St. 
"  Philip's  Castle,"  &c. ;  and  that  charge  was,  on  a  reference  to 

(a)  .Id  reply  to  this  it  was  said,  that  it  was  not  oniversally  troe  that  it  is  sufficient 
to  allej^e  a  crime  in  the  words  of  the  statute  on  which  the  indictment  is  framed  {  as 
for  instance,  in  prosecutions  under  the  stat  3J  IFcn.  8.  c.  1.  for  obtaining  money  or 
goods  by  false  tokens,  or  on  the  stat.  SO  Geo.  2.  c  24.  for  obtaining  them  by  fabe 
prdtnta;  for  if  the  indictment  merely  say,  "  false  tolcens,**  or  "  false  pretences," 
without  specifying  what  the  tokens  or' pretences  arc,  the  indictment  is  insufficient, 
iZ.  T.  JIf unoy,  2  Str,  1127  ;  &!{.▼.  Mann,  antCy  2  voi,  5S1. 

the 
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179t.     Hbe  12  judges^  beld  to  he  stiAeieiit.    In  cas^  of  ordera  giten 
by  one  nilttary  governor  to  another,  the  subject  is  aot  oodm- 


iiMM^  dered  as  capable  of  so  mueb  precision  as  those  which  occur  in 
BmLniD,  ^^  ordinary  administration  of  justice,-  and  with  relation  to 
which  the  rules  of  pleading  were  formed.  And  there  are  pe- 
culiar reasons  why  the  general  charge  should  be  suflfeient  in 
.  this  case ;  for  otherwise  it  would  be  necessary  to  set  out  on  tbe 
record  the  whole  hislory  of  the  war,  and  of  the  plans  and  ope- 
rations of  the  defendant,  in  order  that  the  Court  might  jadge^ 
as  an  abstract  question  of  law,  whether  or  not  the  defeodMit 
had  acted  up  to  the  spirit  of  the  orders  he  received. 

Answer  to  the  ob}ection  respecting  the  Indian  terms,  Kiste 
and  Pescttshs  :  it  is  perfectly  immatertal  in  this  case  whether 
they  mean  one  sum  or  another ;  but  in  feet  those  tenas  are 
sufficiently  explained  in  the  infermation,  where  the  ons  ap- 
pears to  mean  a  portion  of  a  payment,  and  the  other  an  actosl 
payment. 

The  Court  took  time  to  consider  of  the  several  olgectiens  not 
already  disposed  of;  and  oi>  Ibis  day. 

Lord  Ki:myon,  Ch.  J.  delivered  tbe  opinion  of  theCeort. 

This  is  a  cause  of  great  importance  to  the  public,  and  to  tke 
party  accused.  The  great  difficulties^  which  have  been  encoan* 
tered  in  carrying  on  with  effect  enquiries  into  malversations  in 
IndiCy  have  I  am  afiraid  had  almost  the  effect  of  an  indemnity 
lor  offipnces,  which  deserved  severe  punishnnent  This  calkd 
for  the  attention  of  the  Legislature,  who  enacted  three  diferent 
statutes  upon  this  subject ;  the  S4  Geo.  S.  e.  85.  96  Geo.  3.  c.  16. 
and  S6  Geo.  S.  c.  57.  Those  laws  upmi  which  this  prosecatioa 
is  founded  are  now,  for  the  first  time,  as  to  this  part  of  theai, 
called  into  action ;  and  the  public,  and  particularly  the  servsnts 
of  the  East  India  Company,  cannot  but  look  with  some  eanie§t« 
ness  towards  the  event  of  these  proceedings.  The  trial,  if  the 
prosecution  proceed  to  an  issue  in  feet,  may  probably  he  in  a 
court  of  novel  institution ;  composed  of  persons  of  various  de- 
scriptions, most  likely,  from  their  education,  to  bring  to  the 
decision  of  the  cause  a  competent  knowledge  of  the  law,  and  the 
power  of  drawing  fair  conclusions  in  point  of  fact  firem  the 
evidence  which  shall  be  laid  before  them.  By  the  stat.  S6  Geo.  3. 
c.  57.  $.  24.  if  the  party  demur,  the  demurrer  i»  to  he  decided 
in  this  court :  under  that  clause  the  present  demurrer  was  filed; 
and  in  the  argument  in  last  term  several  objections  were  made  to 

the 
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the  infbnDation,  which  we'  are  now  to  dispose  of.    Some  of    1794* 
(hose  objections  were  general,  and  some  applied  only  to  par-       - 
ticular  counts.  oMainti 

Mr.  Adam  argaed  that  three  things  ongtki  to  concur  Jn  every  ^^^^ 
criminal  proceeding ;  1st,  That  the  party  accused  should  be  ap^ 
prised  of  the  charge  he  is  to  defend ;  2diy,  That  the  Court 
might  know  what  judgment  was  to  be  pronounced  according  to 
law ;  and,  Sdly,  That  posterity  might  know  what  law  is  to  be 
derived  from  the  record.  These  are  general  propositions,  to 
which  I  assent. 

The  first  objection,  which  was  supposed  to  afiect  the  whole 
record,  was  that  the  djfendant  is  charged  with  a  breach  of 
duty,  where  the  discharge  of  the  duty  belonged  to  a  body, 
whereof  he  was  but  one;  and  which  duty  could  only  be  exe* 
cuted  by  the  whole  body.  In  the  course  of  the  argument  the 
Court  pretty  strongly  intimated  their  opinion  against  this  objec- 
tion.  They  thought  that  each  individual  of  the  governor  and 
council,  who  did  not  do  what  in  him  lay  to  discharge  his  public 
duty,  contracted  by  his  negligence  individual  guilt.  And  upon 
that  intimation  I  think  this  objection  was  abandoned ;  and  was 
not  pressed  in  the  reply. 

The  second  general  objection  was  that  it  does  not  appear  that 
the  defendant  was  legally  appointed  one  of  the  council.'  The 
information  states  that  he  was  a  counsellor  in  the  room  .  and 
place  of  Robert  Maunsell  during  the  period  in  which  these 
things  happened,  which  are  imputed  to  him  as  delinquencies* 
We  are  of  opinion  that  there  is  neither  authority  or  principle, 
which  authorises  us  to  say  that  there  is  any  defect  in  this 
point.  In  a  criminal  prosecution,  or  in  an  action,  against  a 
justice  of  peace  or  against  a  clergyman  for  any  offences  by 
either  of  them  committed  in  their  respective  situations,  eveiy 
day's  practice  has  settled  that  the  exercise  of  their  offices  is, 
as  against  them,  proof  that  they  are  bound  to  discharge  their 
respective  functions. 

The  third,  and  I  think  the  last,  general  objection  is,  that  the 
defendant's  conduct  is  not  charged  to  be  corrupt.  The  statutes 
respecting  this  point  do  not  confine  this  mode  of  prosecution  to 
corruption  only,  but  ^'  every  wilful  breach  of  the  trust  and 
^  duty  of  any  office  or  employment  under  tlie  United  Company 
^  by  any  of  the  officers  or  servants  of  the  said  United  Company 
^^  in  the  East  Indies  shall  be  deemed  and  taken  to  be  a  misde- 
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1794.     <«  meaner  at  law,"  &c,  (a).    The  information  states  this  to  have 
"  been  wilful;   therefore  this  objection  has  no  more  force  than 

againtt      the  two  Other  g^eneral  objections. 

HouIiiD.  These  general  objections  being  disposed  of,  and  some  of  the 
counts  to  which  particular  objeetioos  have  been  made  bein^ 
liable  to  fatal  objections,  which  1  shall  presently  state,  I  eball 
not  go  through  every  one  of  them.  1  cannot  however  avoid 
saying  a  few  words  on  the  eleventh  count,  which  charges  that 
the  defendant,  and  the  other  persons  in  office,  '^  did  not'com- 
"  mence  and  prosecute  the  war  against  Tippoo  Sullaun  rrUh  ell 
"  possible  vigour  and  decision.^*  I  have  before  said  (hat  we  ac- 
cede to  Mr.  Adani*^  position,  that  every  person  accused  ougbt 
to  know  what  the  oflence  is  which  he  is  to  meet  upon  his  (rial. 
Now  what  intelligence  does  this  charge  communicate  totlie 
defendant?  Most  certainly  none  at  ail.  It  is  impossible  for  any 
person  on  this  count,  taking  it  alone,  (and  we  mu«t  take  it  alone 
for  this  purpose)  to  divine  what  is  meant  to  be  proved^  Tliere- 
fore  we  are  of  opinion  that  this  count  is  bad. 
*  The  other  counts  have  either  stated  the  defendant  to  be  in  a 
situation  in  nhich  it  was  his  duty  to  have  done  the  acts,  which 
be'  neglected  to  do,  and  for  the  omission  of  which  he  is  »ow 
accused,  or  they  state  express  orders  which  he  was  bound,  but 
neglected  to  obey.  The  orders  are  stated  to  liave  been  given 
by  those  who  were  empowered  by  the  statutesto  give  them,  and 
when  the  orders  were  given  they  must  be  taken  to  reoiaia  ia 
force  until  they  were  revoked  or  contradicted. 

The  objection,  that  notice  to  the  defendant  was  not  soffi* 
ciently  averred  upon  this  record,  seemed  to  be  pretty  mocb 
abandoned  by  the  defendant's  counsel,  in  consequence  of  what 
fell  from  the  Bench  in  the  argument.  The  rules  stated  by  Mr. 
Wood  in  his  argument  seemed  to  shew  the  true  grounds  upon 
which  notice  is  or  is  not  required  to  be  averred.  In  this  case  all 
the  facts,  to  which  this  objection  can  be  applied,  arose  within 
the  presidency,  when  the  defendant  was  one  of  the  council, 
and  therefore  he  was  bound  to  take  notice  of  them. 

The  objrction,  which  has  th«^  most  extensive  effect,  is  that  no 
time  is  alleged  when  the  different  facts  happened  which  are 
essential  to  sustain  the  charge  against  the  defendant.  That  it  is 
necessary  to  state  some  time  (b :,  when  each  fact  happened  (bat  is 
material  to  constitute  guilt,  is  so  fully  established  by  the  cases 

(fl)  24  Geo.  3.  uu.  2.  c  25. 5.  49.       (b)  Vide  R.  v.  J.  «•«,  pcsL  8  «rf. 
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of  the  proflPciitionA  againM  the  rebels  in  17  6,  by  the  authorities  1794. 
quoted  in  S  Hawkins^  by  the  ca^  oF  ix)rd  fVintoun  (a)^  and 
IrOzr/rX^scase  (h)y  in  the  State  Trialu,  that  the  question  munbe 
considered  at  rest.  Therefore,  I  shall  only  point  out  briefly  ^loi^ojiD 
what  are  the  defects  in  this  respect  in  the  different  counts.  In 
the  first  count  it  is  stated  that  Tippoo  had  made  warlike  prepa- 
rations ;  and  no  other  time  is  mentioned,  exce|)t  whilst  the  de- 
fendant wa9  one  of  the  council,  whjch  appears  upon  the  record 
to  have  been  more  than  a  year.  It  is  likewise  averred  in  that 
count,  that  the  defendant  could  have  raised  a  sufficient  number 
of  bullocks :  but  when  or  where  that  could  have  been  done  the 
record  is'  silent. 

The  seventh  count  states,  that  a  rupture  had  taken  place  be- 
tween Tippoo  and  the  Company ;  but  it  is  not  said  when  that 
happened,  nor  whether  or  not  it  did  happen  whilst  the  defend^^ 
ant  was  one  of  the  council. 

The  eighth,  ninth,  tenth,  and  eleventh  counts  are  open  to 
the  same  objection. 

The  eleventh  count  is  also  substantially  bad,  for  the  reasond 
I  have  before  mentioned. 

And  the  ninth  count  admits  of  this  further  objection,  that 
it  states  as  the  foundation  of  that  charge  that  Tippoo  commit- 
ted  hostilities  against  pai:t  of  the  territories  of  the  Rajah  of 
Travancore,  without  stating  where,  in  what  part,  or  in  what 
manner. 

The  seventeenth  count  is  for  not  making  provision  for  bills 
which  had  been  drawn  by  the  governor  general  and  council ; 
but  when  or  where  those  bills  were  drawn  it  is  not  averred. 

What  I  have  pointed  out  as  to  these  counts  seems  to  be  of 
the  very  essence  of  the  offence  imputed  to  the  defendant,  and, 
therefore,  should  have  been  stated  with  the  usual  and  common 
averments  of  time  and  place,  when  and  where  they  did  hap- 
pen; and  why  the  common  established  forms  have  not  been 
adhered  to  in  this  instance,  I  am  at  a  loss  to  conjecture. 

For  these  reasons,  we  think  that  judgment  must  be  for  the 
defendant  on  the  first,  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  seventeenth,  cpunts.  And  on  the  other  18  counts,  to 
which  none  of  these  objections  apply,  and  which  shew,  that 
the  pleader  thought  that  time  and  place  were  necessary  to  bd 
added  to  all  material  facts,  judgment  must  be  for  the  crown. 

(a)  6  Si.  Tr.  17.  (ft)  4  St  Tr.  718, 

Voi,.V,  2S  Tie 
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1794.         The  Attorney-General  will  consider  how  the  judgment  in  to 
be  entered ;  as  by  the  24th  section  of  the  stat  26  Geo.  S.  c.  57. 


^r  ^M     ^^^  defendant  may  still  plead  not  gailty. 

E.  J. 

HOLLOVD. 


5<i/ffr/Kffv, 


Mrf/S^i'  The  King  against  R.  Daties  and  Others. 

Thpren«Tiii  A  N  indictment,  which  was  found  against  the  defendants  at 
Tfni,  VioJ.  '^■\'  the  last  assizes  for  the  county  of  Surryj  for  keeping  a 
?o.*ihRtno  disorderly  house,  was  removed  here  by  certiorari  by  the 
for  k^"*^"^  prosecutor.  The  defendants  then  obtained  a  rule,  calling  on 
RdiMinicTiy  the  prosecutor  to  shew  cause  why  the  certiorari  should  not  be 
hri!^J|4ed  ^^  afide  guia  impracidi  emanavit^  on  the  stat  25  Geo.  2.  c.  S6. 
wTd^Jiot  *•  '^•»  ^^^^^  enacts  that  no  indictment,  which  shall  be  pre- 
ri^train  the  ferred  against  any  person  for  keeping  a  disorderly  house,  &c 
r«>inoTtn«  shall  be  removed  by  any  writ  of  certiorari  into  any  other  court, 
mUtb^  but  such  indictment  shall  be  heard,  tried,  and  finally  deter^ 
thfrrbe'*  mined  at  the  same  Greneral  or  Quarter  Sessions  or  Assizes 
pothinr  in  where  such  indictment  shall  have  been  preferred,  &c. 
]ib<>w^tbat  Bailey  now  shewed  cause  against  that  rule.  The  rule,  that 
oir/imerid-  ^^^  uniformly  prevailed,  in  construing  actsof  parliament  which 
H  tiiatuic  take  away  the  certiorari^  is  this,  that  wherever  it  appears  in  the 
fihoiiiii  be  act  to  have  been  the  intention  of  the  Legislature  to  restrain  the 
[ST.  R. ' '  defendant  only,  the  words  of  tlie  statute,  though  general,  are 
.w!  ^if5»!  confined  in  their  construction  merely  to  restrain  the  defendant, 
S39.]  and  do  not  extend  to  the  crown,  or  take  away  the  right  of  the 

prosecutor  to  remove  the  indictment  In  the  King  v.  The  In- 
habitants otBodenham  (ci),  where  a  similar  application  was  made 
on  the  highway  act,  ( 13  Geo.  3.  c.  78.)  which  says, ''  that  no  in- 
^^  dictment  shall  be  removed  by  certiorari  until  such  indictment 
^^  be  traversed,  and  judgment  given  therein,"  the  Court  said,  that 
the  words  of  that  statute  manifestly  shewed,  that  it  was  not  the 
intention  of  the  Legislature  to  take  away  the  certiorari  prayed 
for  at  the  instance  of  the  crown,  but  that  the  act  was  merely 
calculated  to  prevent  defendants  bringing  a  certiorari  for  delay. 
So,  here  the  same  intention  of  the  Legislature  to  restrain  defend- 
ants only  may  be  collected  from  the  title  of  the  act,  which  is 
"  For  the  better  preventing  thefts  and  robberies,  and  for  regulat- 
"  ing  places  of  public  entertainment,  and  punishing  persons  for 

(a)  Cowp,  7S. 

^^keepmg 
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^  keeping  disorderly  houses J'^    The  object  of  the  act  then  was,  1794. 

the  iDore  effectual  punishment  of  those  defendants ;  but,  if  the  - 

right  of  the  prosecutor  to  remove  the  indictment  hy  certiorari  atai^^ 


were  taken  away,  it  might  be  the  mean  of  protracting  the 
punishment  of  those  persons ;  because,  if  the  prosecutor  remove 
the  indictment  immediately  after  it  is  found  below,  as  was  the 
case  here,  he  may  accelerate  the  trial  by  compelling  the  defend- 
ant to  plead  in  the  next  term,  and  go  to  trial  at  the  following 
Aflsizes.  In  the  act  (a)  for  more  effectually  punishing  persons  fbr 
obtaining  money  by  false  pretences,  the  clause  (b)  taking  away  the 
certiorari  is  full  as  general  as  the  present,  namely,  that  no  cer^ 
iiorari  shall  be  granted  to  remove  any  indictment,  conviction,  or 
other  proceedings  had  thereon  in  pursuance  of  the  act ;  and  yet 
that  has  been  held  not  to  take  away  the  right  of  the  prosecutor 
to  remove  the  indictment  by  certiorari.  In  Tit.  v.  fV.  H.  Mit* 
Jbrd(c)f  a  rule  for  a  certiorari  to  remove  an  indictment  yn  that 
statute  was  granted,  no  cause  being  shewn  against  it :  but,  the 
very  circumstance  of  its  not  being  opposed,  shews  the  opinion 
of  the  profession  upon  the  subject.  And  in  a  subsequent  case, 
H.  V.  Vaux  (£/),  an  application  was  made  to  Lord  Mansfield  at 
chambers  to  supersede  a  certiorari^  which  had  issued  to  remove 
an  indictment  on  the  90  Geo.  S.,  but  his  Lordship  refused  to 
set  it  aside.  Besides,  it  appears  to  have  been  the  practice  of  the 
crown-office  to  grant  writs  o(  certiorari  on  this  act  of  parliament 
at  the  instance  of  the  prosecutors;  there  being  S4  different 
cased  between  Michaelmas  term  5  Geo.  S ,  and  Michaelmas  term 
S8  Ifreo.  3.  in  which  the  writ  has  issued  to  remove  indictments 
on  this  statute. 

Palmer  and  Shepherd,  in  support  of  the  rule.  This  applica- 
tion is  founded  on  the  words  of  the  statute,  which  in  the  most 
explicit  terms  prohibits  the  issuing  of  the  certiorari;  and  there 
are  no  words  either  in  the  title  or  in  the  body  of  the  act  (oshew 
that  it  should  be  confined  merely  to  defendants,  as  was  the  case 
in  the  highway  act.  The  determination  in  R.  v.  Bodenham,  was 
warranted  by  the  words  of  the  statute :  it  was  evident  from  the 
act  itself,  which  said,  ^  that  no  indictment  should  be  removed 
^  until  the  indictment  was  traversed  and  judgment  given  thereon," 
that  it  was^ intended  to  be  confined  to  defendants  only,  as  those 
words  are*  not  applicable  to  the  crown :  and  there  are  other 
parts  of  the  highway  act  to  shew  that  it  was  meant  only  to  re- 

(«)9OOi0.S.c«S4.     (»)5«c<.90.     (c)  £.  17  G«.  &  B.  if.     {d}}9  JhcVtBi. 
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1 794.  strain  defendants.  But  this  act  contains  no  such  words.  Tbow 
— —  in  the  clause  taking  away  the  certiorari  are  general,  without 
•%mu^  distinguishing  between  the  crown  and  the  defendant ;  and  the 
a.  i>AfiBi.  ^j^jg  ^f  ^j^  juj^  conveys  no  such  intention  in  the  Legislature  as 
is  contended  for ;  it  being  merely  a  description  of  the  act,  and 
the  removing  of  the  indictment  by  certiorari  having  nothing  to 
do  with  the  more  effectual  punishment  of  the  offender.  With 
regard  to  the  cases  alluded  to  on  the  statute  30  Geo.  S.,  it  is 
to  be  remarked  that  the  act  has  never  received  that  construction 
from  the  Court.  The  first  case  passed  without  any  opposition, 
or  even  discussion ;  and  in  the  other,  Lord  Mansfield  refiisMU) 
interfere  out  pf  court,  merely  as  a  matter  of  discretion.  And 
the  instances  in  which  the  writ  has  issued  to  remove  indictmests 
under  this  act  are  only  silent  instances,  not  one  of  them  appea^ 
ing  ever  to  have  been  canvassed.  At  any  rate  the  application  for 
a  certiorari  is  to  the  discretion  of  the  Court,  and  after  the  pro- 
secutor has  compelled  the  defendants  to  incur  an  ex  pence  below, 
they  will  not  permit  him  to  remove  the  indictment  here :  this 
indictment  was  found  at  the  assizes,  and  on  an  application  by 
th6  prosecutor  there  it  was  ordered,  that  48  hours'  notice  of  bail 
should  be  given  before  bail  could  be  taken ;  the  defendants  com- 
plied with  that  order,  and  put  in  bail  below  (a).  In  R.  v. 
Gwtfnne  (6),  diprocedendo  was  granted  to  the  Quarter  Sessions, 
because  the  certiorari  was  not  issued  until  after  the  defendants 
had  confessed  the  assault  below. 

BuLLER,  J.  (c) — I  dd  not  see  what  purpose  the  issuing  of  this 
certiorari  can  answer ;  because,  as  the  indictment  was  preferred 
at  the  Assizes,  the  place  of  trial  is  the  same,  with  this  difference 
only,  that  it  will  now  be  tried  on  the  civil,  instead  of  the  cri- 
minal, side  of  the  hall.  But  the  question  here  is,  Whether  or  not 
we  are  warranted  in  saying,  that  the  crown  is  precluded  by  this 
act  of  parliament  from  removing  the  indictment  by  certiorari  f 
The  general  rule  is,  that  where  the  certiorari  is  taken  away  by  act 
of  parliament  the  crown  is  not  included  in  the  restriction,  un- 
less there  be  some  words  in  the  act  to  shew  that  the  Legislature 
80  intended  it.  There  are  no  such  words  in  this  act :  bat,  on 
the  contrary,  the  act  is  made  against  persons  keeping  disorderly 
hoQses ;  the  8th  and  9th  sections  were  inserted  to  guard  against 
^^  the  n^ny  subtle  and  crafty  contrivances  of  persons  keeping 

(a)  This  appeared  in  the  affidavits. 

(b)  2  nurr.  749. 

(c)  Ijord  Kenyan  being  gone  to  the  GnildhaU  Sittbgs. 

^  disorderly 
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^  disorderly  houses,"  See.  and  the  object  of  the  tenth  sectioni     1794. 

which  takea  away  the  certiorari^  was  to  prevent  any  delays  that  * 

might  be  attempted  to  be  made  by  those  persons.  The  whole  '^%^\'!^ 
Bcope  of  the  act  was  to  render  the  ptinishmeht  of  such  offenders  R-^*^**^ 
more  effectual.  And  as  there  are  no  words  in  the  act  to  extend 
this  restriction,  respecting  the  certiorari^  to  the  case  of  the 
crown,  the  general  rule  applies  that  the  prosecutor  is  entitled 
to  a  certiorari.  Though,  perhaps,  the  prosecutor  would  have 
acted  more  discretely  by  suffering  the  indictment  to  remain  ia 
the  Court  where  it  was  found,  I  cannot  say  from  any  authority, 
that  he  has  precluded  himself  from  removing  the  record  by  any 
step  which  he  took  below ;  for  that  would  equally  apply  to  all 
prosecutions  where  bail  had  been  put  in  below :  but  that  is  not 
even  contended  for. 

Gros«,  J. — We  cannot  break  in  upon  the  general  rule,  which 
has  been  so  long  established,  that  the  crown  is  not  bound  by  ' 
the  general  words  of  a  statute  taking  away  the  certiorari^  unless 
it  appear  upon  the  face  of  the  act  of  parliament,  that  the  Legis- 
lature intended  that  the  crown  should  be  bound.  The  observa- 
tions made  by  my  brother  Butler  on  this  statute  are  very  strong 
to  shew  that  the  Liegislature  did  not  intend  to  restrain  the 
crowD  in  this  case.    Therefore  the  rule  must  be  discharged. 

Rule  discharged. 


The  King  asainst  The  Justices  of  the  West  Ridmg  of      S^«^ 
Yorkshire. 

UPON  a  r«le  to  shew  cause  why  a  certiorari  should  not  issue  No  appeal 
to  remove  all  orders  made  at  the  last  General  Quarter  g^l^e?^ 
Sessions  of  the  peace,  held  at  IVakeJield  on  the  16th  of  January  8e  »'^«j*^j^^ 
last,  on  an  appeal  of  7.  Foster  against  the  allowance  of  the  ac-  allowance 
counts  of  the  surveyors  of  the  highways  of  the  township  of  Hep-  rouou  of' 
tomtall  in  the  said  riding,  it  appeared  by  the  affidavits,  that  on  oHhlTili^h^ 
the  2d  October  179S,  the  account  of  the  surveyor  of  the  high-  ^^^[^^l^^ 
ways  was  produced  at  a  vestry  of  the  inhabitants  of  the  town-  s.  o.7S. 
ship,  when  several  items  were  objected  to ;  upon  which  several 
of  the  inhabitants  who  were  dissatisfied  with  the  accounts  at- 
tended, together  with  the  surveyor,  at  the  Petty  Sessions  held 
«t  MaUJbXf  on  WthOdober^  befiore  three  justices,  when  the 

justices 
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1 794.     strain  defendants.    But  this  act  contains  no  such  words.   Tbe« 
"  in  the  clause  taking  away  the  certiorari  are  general,  without 
T^aM^   distinguishing  between  the  crown  and  the  defendant ;  and  the 
R.  i>An».   ^j^j^  ^f  ^j^  jjjj^  conveys  no  such  intention  in  the  Legislature  as 
is  contended  for ;  it  being  merely  a  description  of  the  act,  and 
the  removing  of  the  indictment  by  certiorari  having  nothing  to 
do  with  the  more  effectual  punishment  of  the  offender.    With 
regard  to  the  cases  alluded  to  on  the  statute  30  Geo.  S.,  it  is 
to  be  remarked  that  the  act  has  never  received  that  constructioa 
from  the  Court.     The  first  case  passed  without  any  opposition, 
or  even  discussion ;  and  in  the  other,  Lord  Mansfield  refiis^to 
interfere  out  of  court,  merely  as  a  matter  of  discretion.    And 
the  instances  in  which  the  writ  has  issued  to  remove  indictmeBU 
under  this  act  are  only  silent  instances,  not  one  of  them  appear- 
ing ever  to  have  been  canvassed.   At  any  rate  the  application  for 
a  certiorari  is  to  the  discretion  of  the  Court,  and  after  the  pro- 
secutor has  compelled  the  defendants  fo  incur  an  ex  pence  below, 
they  will  not  permit  him  to  remove  the  indictment  here :  this 
indictment  was  found  at  the  assizes,  and  on  an  applicatioa  I7 
the  prosecutor  there  it  was  ordered,  that  48  hours*  notice  of  bail 
should  be  given  before  bail  could  be  taken ;  the  defendants  com- 
plied with  that  order,  and  put  in  bail  below  (a)-    In  IL  ?. 
Gwynne  (6),  9l procedendo  was  granted  to  the  Quarter  Sessions, 
because  the  certiorari  was  not  issued  until  after  the  defendants 
had  confessed  the  assault  below. 

BvLLER,  J.  (c) — I  d6  not  see  what  purpose  the  issuing  of  tUs 
certiorari  can  answer;  because,  as  the  indictment  was  preferred 
at  the  Assizes,  the  place  of  trial  is  the  same,  with  this  difference 
only,  that  it  will  now  be  tried  on  the  civil,  instead  of  the  cri- 
minal, side  of  the  hall.  But  the  question  here  is.  Whether  or  not 
we  are  v^arranted  in  saying,  that  the  crown  is  precluded  by  this 
actofparliament  from  removing  the  indictment  by  certiorari f 
The  general  rule  is,  that  where  the  certiorari  is  taken  away  by  act 
of  parliament  the  crown  is  not  included  in  the  restriction,  un- 
less tliere  be  some  words  in  the  act  to  shew  that  the  Legislature 
so  intended  it.  There  are  no  such  words  in  this  act :  but,  on 
the  contrary,  the  act  is  made  against  persons  keeping  disorderly 
houses;  the  8th  and  9th  sections  wereinseKed  to  guard  against 
<^  the  mAtiy  subtle  and  crafty  contrivances  of  persons  keeping 

(a)  This  appeared  io  the  aJBdavits. 

(b)  2  Burr.  749. 

(c)  I^rd  Kenyon  being  gone  to  the  GniMhaU  Sittiogs. 

«  disorderly 


^    IN  THB  Thirtt-fourth  Year  OF  GEORGE  III.  6S9 

^  dreorderly  houses,"  ftc.  and  the  object  of  the  tenth  sectioiii     1794. 
which  takes  away  the  certiorari^  was  to  prerent  any  delays  that  — — 
mig-ht  be  attempted  to  be  made  by  those  persons.     The  whole   '^ij^l^t^ 
scope  of  the  act  was  to  render  the  pvnishmeht  of  such  offenders  R-^*^**^ 
more  efTectual.    And  as  there  are  no  words  in  the  act  to  extend 
this  restriction,  respecting  the  certiorari^  to  the  case  of  the 
crown,  the  general  rule  applies  that  the  prosecutor  is  entitled 
to  a  certiorari.    Though,  perhaps,  the  prosecutor  would  have 
acted  more  discretely  by  suffering  the  indictment  to  remain  ia 
the  Court  where  it  was  found,  I  cannot  say  from  any  authority, 
that  he  has  precluded  himself  from  removing  the  record  by  any 
step  which  he  took  below ;  for  that  would  equally  apply  to  all 
prosecutions  where  bail  had  been  put  in  below :  but  that  is  not 
even  contended  for. 

Grosc,  J. — We  cannot  break  in  upon  the  general  rule,  which 
has  been  so  long  established,  that  the  crown  is  not  bound  by  ' 
the  general  words  of  a  statute  taking  away  the  certiorari^  unless 
it  appear  upon  the  tace  of  the  act  of  parliament,  that  the  Legis- 
lature intended  that  the  crown  should  be  bound.  The  observa- 
tions made  by  my  brother  Butter  on  this  statute  are  very  strong 
to  shew  that  the  Liegislature  did  not  intend  to  restrain  the 
crown  in  this  case.    Therefore  the  rule  must  be  discharged. 

Rule  discharged. 


The  King  against  The  Justices  of  the  West  Riding  of      s^wrimy. 


Yorkshire. 


Maj  liiiU 


UPON  a  r«le  to  shew  cause  why  a  certiorari  should  not  issue  No  appeal 
to  remove  all  orders  made  at  the  last  General  Quarter  ^^^^^ 
Sessions  of  the  peace,  held  at  Wakefield  on  the  16th  of  January  8e  «^'''»^j^^ 
last,  on  an  appeal  of  T,  Foster  against  the  allowance  of  the  ac-  allowance 
counts  of  the  surveyors  of  the  highways  of  the  township  of  Hep-  rountti  of' 
tomtall  in  the  said  riding,  it  appeared  by  the  affidavits,  that  on  ofVnc"a^h^ 
the  2d  October  I79S,  the  account  of  the  surveyor  of  the  high-  '!;^yf  °"**«^' 
ways  was  produced  at  a  vestry  of  the  inhabitants  of  the  town-  s.  o.  78. 
ahip,  when  several  items  were  objected  to ;  upon  which  several 
of  the  inhabitants  who  were  dissatisfied  with  the  accounts  at- 
tended, together  with  the  surveyor,  at  the  Petty  Sessions  held 
9tMaliJbx^Qik\&ih  October^  befiore  three  justices^  when  the 

justices 
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1794.     justices  unanimouilyallowed  the  accouot  and  confirmed  thesame^ 
'  An  appeal  was  entered  against  this  determination  at  the  next 

^ag^^    Quarter  Sessions,  and  th6  Court  disallowed  the  several  items 
^Sfe"w^  objected  to,  amounting  to  193/.  15s.  Id.  and  ordered  the  respond- 
JUdingof    ents  to  refund  that  sum  to  the  inhabitants  of  the  township. 
iMiRE.*  The  question  here  arose  on  the  13  Geo.  3.  c.  78.  the  48tii 

section  of  which  enacts,  that  the  surveyor  shall  enter  in  hook?  the 
several  sums  which  he  shall  receive  and  dii^burse  in  that  charac*' 
ter,  ^^  and  shall  produce  such  books  and  the  assessmenis  niade 
'^  within  that  year  for  the  purpose  of  this  act,  unto  the  inhabi* 
^^  tants  of  the  parish,  &c.  at  a  vestry  to  be  held  for  that  purpose 
'^  within  fifteen  days  before  the  said  Special  Sessions,  so  to  be 
^^  held  in  the  week  next  after  Michaelmas  Quarter  Sessions,  to 
^'  the  intent  that  the  said  accounts,  &c.  pay  be  in.<spected  by  tbe 
'^  inhabitants,  &c. :  and  every  such  surveyor  shall,  after  tbe  said 
^^  books  and  assessments  shall  have  been  produced  at  such  meet* 
^^  ing,  take  the  same  to  such  justice  of  the  peace  for  the  limit 
^^  wherein  such  parish,  &c.  doth  lie,  and  on  such  day,  and  at  such 
<^  hour  as  shall  be  agreed  upon  at  such  ni«  eting,  some  day  afiier 
'^  the  said  meeting  of  the  inhabitants,  and  before  such  last  meo- 
'^  tioned  Special  Sessions;  and  then  and  there  verify  such  ac* 
^^  count,  or  any  part  thereof,  upon  oath,  if  required ;  and  such 
'*  justice  may  allow  such  account  if  he  find  it  just,  or  postpone  it 
'^  until  such  Special  Sessions,  if  he  find  cause  for  so  doing;  in 
^^  which  case  it  may  be  settled  and  allowed  at  such  Special  Ses- 
^^  sions,  after  the  parts  objected  to  by  such  justice  shall  have  been 
^<  explained  and  verified  by  proper  evidence,  to  the  satistactionof 
^'  thejusticesatsuch  SpecialSessions ;  and  in  case  any  articledcon- 
'^  tainedinsuchaccountsshallnotbeexplained  and  proved  to  the 
<^  satisfaction  of  such  justices,  they  may  disallow  the  same:  and 
<^  whenever  tlie'toid  accounts  shall  be  so  settled  and  allowed,  or 
^  ^  disallowed  as  aforesaid,  all  such  books  and  assessments  shall  be 

*'  transmitted  to  thechurchtvarden  oroverseer  of  the  poorfor  such 
^^  parish,  &c.  to  be  kept  for  the  use  of  such  parish,  &c.  and  the  said 
^^  surveyor  shall  forthwith  deliver  a  duplicate  of  such  book  aodac- 
'^  count,  &c.  to  the  succeeding  surveyor,"  &c.  The  8ist  lectioo 
enacts,  ^'  that  if  any  person  shall  think  himself  aggrieved  bj 
*'  anything  done  by  any  justice  or  justices  of  the  peace  or  other 
^^  person  in  the  execution  of  any  of  the  powers  given  by  this 
*^  act,  and  for  which  no  particular  method  of  relief  kath  been  a/- 
*^  ready  appointed,  every  such  person  may  appeal  to  the  QuartM* 
^'  Sessions,'' &c.  and  it  directs!  that  their  determination  shall 


IN  THE  THlRTY-POURtH  YeAH  OF  GEORGE  III.  631 

b6  final  and  conclusive  to  all  intents  and  purpose?,  and  takes      1794. 
away  the  certiorari.  

JLambe  now  shewed  cause.  It  cannot  be  disputed  but  that  if  againu 
the  allowance  bad  been  by  one  justice,  and  not  by  the  Petty  JJfifj')^'^ 
Sessions,  an  appeal  would  have  lain  :  if  so,  there  is  no  objection  iUding^of 
to  the  present  proceeding ;  for  this  being  a  rule  for  a  certiorari  to  •■!»■. 
remove  the  order  of  the  Quarter  Sessions  and  the  other  order 
on  which  the  same  was  founded,  the  Court  cannot  take  cogniz- 
ance of  any  thing  which  does  not  appear  on  the  face  of  the 
orders.  Now  it  does  not  appear,  except  by  the  affidavit  on  the 
oihfiv  side,  that  the  allowance  was  made  at  a  Petty  Sessions ; 
all  that  can  appear  is,  that  the  original  allowance  was  made  by 
three  justices.  The  Petty  Sessions  have  no  original  jurisdiction 
given  to  them  by  the  act,  but  the  application  is  first  to  be  made 
to  one  justice,  and  if  he  be  not  satisfied,  he  may  refer  it  to  the 
Petty  Sessions  :  at  any  rate,  therefore,  this  proceeding  can  only 
be  considered  as  the  act  of  one  justice;  and  it  cannot  make  any 
diffisrence  that  two  others  appear  to  have  concurred  in  it.  How- 
ever, there  are  cases  where,  in  point  of  practice,  the  Quarter 
Sessions  have  entertained  appeals  from  the  Petty  Sessions,  as 
in  the  case  of  a  fine  levied  upon  one  inhabitant,  upon  which  a 
rate  is  made  for  reimbursement  at  the  Petty  Sessions ;  an  ap- 
peal lies  from  such  rate.  But  whatever  may  be  the  construction 
of  the  act  in  this  respect,  by  the  express  terms  of  the  80th  sec- 
tion, no  certiorari  can  issue  to  remove  anj/  proceeding  to  be  had 
or  taken  in  pursuance  of  the  act.  Now  nothing  appears  here  on 
the  face  of  the  Order  of  Sessions  to  shew  that  it  was  upon  ah 
irregular  appeal ;  and  if  the  order  itself  be  regular  on  the  face 
of  it,  the  Court  cannot  examine  into  any  extrinsic  matter  in 
order  to  vacate  it. 

J.  Heywood^  contrd.  If  the  Quarter  Sessions  have  exceeded 
their  jurisdiction  in  receiving  this  appeal,  the  certiorari  may 
issue,  because  it  is  not  a  proceeding  in  pursuance  of  the  act,  but 
in  derogation  of  it.  In  a  case  which  wa«i  determined  in  Mick, 
Term  1778,  on  the  general  turnpike  act,  this  Court  held  that 
as  the  justices  had  exceeded  their  jurisdiction,  the  certiorari  was 
not  taken  away,  because  that  was  not  a  proceeding  under  the 
act.  Now  no  appeal  whatever  lies  to  the  Quarter  Sessions  from 
the  surveyor's  accounts,  but  the  judgment  of  the  Petty  Sessions 
is  conclusive.  The  Legislature,  in  making  that  judgment  con- 
clusive, conceived  very  properly  that  it  would  have  been  imprac- 
ticable for  the  Quarter  Sessions  to  enter  into  an  examination  of 

all 
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1794,      all  the  items  of  eueb  an  account.     And  there  is  another  rea^n 
why  the  judgment  of  the  Petty  Sessions  wa**  intended  to  be  con* 


'^gaintt^    elusive;  for  when  thev  have  allowed  the  accounts,  one  cop>  is 
^f  *hl"w*^'t  ^^  ^  delivered  to  the  pari^ih,  and  the  duplicate  to  the  succeed- 

R'  linic  of  ing  surveyor ;  so  that  the  present  surveyor  would  have  no  means 
iKiRs]  left  in  his  hand«$  of  defending  himnelf  aoainst  such  an  appeal. 
The  appeal  is  onl>  given  by  the  80th  section,  where  no  particu* 
lar  mode  of  relief  had  been  before  appointed  :  but  hero  a  parti* 
cular  mode  of  relief  was  pointed  out  by  the  48th  section,  naioely, 
an  application  to  the  Petty  Sessions  in  ca»^  of  any  diflerenre 
between  the  parties;  and  here  by  pgrcement,  the  parlies  went 
in  the  firi^t  instance  to  the  Petty  Sessions.  In  point  of  fact,  no 
such  appeals  have  ever  been  entertained  at  the  Quarter  Sessions 
till  this  attempt. 

BuLLKR,  J. — This  rule  only  prays  for  a  certiorari  to  remove 
allorders  made  at  the  last  Quarter  Sessions  upon  thi^  subject,and 
it  depends  on  the  construction  of  the  48th  and  SOth  clauses  in 
the  general  highway  act.  It  seems  to  me,  from  comparing 
those  two  sections,  that  it  was  not  intended  to  give  the  Quarter 
Sessions  any  jurisdiction  over  this  question.  The  80th  section 
only  gives  an  appeal  to  the  Quarter  Sessions  in  cases  for  which 
no  other  remedy  is  given.  Then  the  question  is.  Whether  or 
hot,  under  the  48th  clause,  any  other  specific  relief  be  given  for 
this  case  ?  I  much  doubt  whether  Mr.  Lambe  be  right  in  his 
construction  of  that  section,  but  it  is  not  necessary  to  give  any 
opinion  upon  that  point.  The  48th  clause  enacts,  that  the  sur* 
yeyor  shall  pro<luce  such  books  (of  accounts,  &c.)to  the  inhabit* 
ants,  at  a  vestry  to  be  held  for  that  purpose  within  15  days  be- 
fore  the  Special  Sessions  to  be  held  in  the  week  next  after  M- 
chaelmas  Quarter  Sessions,  that  the  accounts  may  he  inspected  by 
the  inhabitants,  &c.  and  that  after  the  books  shall  be  produced 
at  such  meeting,'the  surveyor  shall  take  the  same  to  such  justice, 
at  such  time  as  shall  be  agreed  upon  at  such  meeting,  before  the 
last-mentioned  Special  Sessions,  and  such  justice  mayr  allow  snch 
account  oir  postpone  it  until  such  Special  Sessions,  &c.  The  ap- 
pointment to  go  before  the  justice,  is  to  be  made  with  the  con- 
sent of  the  inhabitants  and  of  the  surveyor ;  and  if  they  all  oon- 
eent  at  first  to  go  to  the  Petty  Sessions,  instead  of  going  before 
the  magistrate,  I  doubt  whether  any  of  the  parties  can  afterwards 
object  to  it.  The  justices  at  the  Petty  Sessions  have  the  sane 
power  over  the  surveyor's  accounts  that  any  one  justice  has. 
Then  as  a  remedy  is  given  in  this  case^  in  the  48th  sectioo,  tlie 

2  jostices 
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juisttcefl  at  tlie  Quarter  Sessions  bad  no  jurisdiction  to  receive     1794, 
this  appeal,  and  we  are  bound  to  grant  $  writ  of  certiorari  to         ■ 
remove  the  proceedin^R  at  those  Sessions.  ^aSU* 

Gbosb,  J.— The  clause  which  directs  the  settling  of  tbese  ac-  Tf>«:'"S^*** 
counts  at  the  bpecial  Sessions  is  founded  on  justice  and  wisdonii    Ridiofi^of 
and  was  calculated  to  save  an  infinity  of  expence  and  trouble  to      %mMJt! 
the  parishioners.     On  comparing  this  section  with  the  80th| 
I  am  satisfied  that  the  Legislature  did  not  intend  to  ^ive  any 
appeal  to  the  Quarter  Sessions  on  this  subject :   that  being  the 
case,  all  the  proceedings  at  the  Quarter  Sessions  were  corafit 
non  jvdice  ;  and  the  clause,  which  takes  away  the  certiorari^ 
does  not  extend  to  a  case  where  the  justices  at  the  Sessions 
acted  wholly  without  jurisdiction. 

Rule  absolute  (a). 

(a)  ndR  R.  ▼.  rr.  MUchOly  poU. 


The  King  against  The  Sheriff  of  Essex. 


Jvm 


ON  a  rule  to  set  aside  an  attachment  against  the  Sheriff,  of  ifonexoep* 
Essex' ioT  not  bringing  in  the  body,  the  question  wats,  oodce  be  ^ 
Whether  or  not  the  surrender  of  the  principal  bj  the  bail  were  faS^^a 
regular?  if  it  were,  the  attachment  ought  not  to  have  issued.  ^^^^^^ 
The  facts  were  these  :  On  the  1st  o^  May  bail  was  put  in ;  May  fics^aodtiie 
14th,  notice  of  exception  to  the  bail  was  given ;  on  the  same  ^former 
day  a  six  day  rule  to  bring  in  the  body  was  served  on  the  Sheriff.  JJifih!^^" 
In  consequence  of  the  exception  to  the  bail,  notice  was  given  on  P'«<^«  ^« 
the  15th  that  two  other  bail  would  justify  on  ttie  ,17th.     The  ramnd?^ 
bail  not  having  justified  on  the  latter  day,  there  was  another  dptS?^ 
rule  to  justify  on  the  20th ;  on  which  day  one  of  them  justified  \^'^t 
and  the  other  was  rejected,  and  further  time  was  given  to  add 
another  bail.    On  the  21st,  notice  was  given  that  the  other  bail 
would  justify  the  next  morning :  but,  he  not  attending,  the  de- 
fendant gave  anotlier  notice,  that  the  other  bail  would  justify  on 
the  24th,  and  notice  was  also  given  that  the  defendant  would 
surrender  in  discharge  of  his  bail,  which  he  did  accordingly. 

Se//oi?,who  shewed  cause  against  the  rule  to  set  aside  the  at- 
tachment, contended  that  the  surrender  was  irregular,  because 
the  committitur  was  not  entered  until  the  SSd,  nor  the  bail  piece 
filed  until  that  time,  when  there  were  no  bail  in  a  condition  to 
surrender  the  principal;  on)y  one  having  justified,  the  other 
having  been  rejected. 

Marrj/aiy 


of  Enzx. 
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'  1794.         Marryaty  in  support  of  the  rule,  said  that  the  fermer  bail 

Mill  remained  on  the  bail  piece,  thoa|^  they  had  not  jus- 

^^«   tified. 

T!?fSI,"'  ^^^  Curiam. — The  Maater  says  (hat  there  should  ha?e  beea  a 
rule  to  strike  out  the  (wo  first  bail,  whose  names  stood  on  the 
bail  piece ;  and  that,  until  that  was  done,  they  might  surrender 
the  principal. 

Rule,  to  set  aside  the  attachment,  ahsolote. 


JTonifaf,      Doe,  on  the  Demise  of  Phillips  and  Others,   agmitti 

Moses. 

w!i«lriD '  a  npHIS  cause  wa^  at  issue  in  Trimly  term  1799 ;  since  which 
tenn'f  ro-      JL    time  no  steps  were  taken  by  either  party  till  this  term, 

crrdipjr,       wheu  the  defendant  moved  for  judgment  as  in  case  of  a  non- 
doc^  not  ex-  e„:* 
tend  to  a        ^Ult. 

iu?*'* ent*^        X^fff  opposed  this  rule,  because  the  defendant  had  not  given 
as  in  case  of  a  term's  notice  of  his  intention  to  proceed,  which  he  was  bouod 
to  do  by  the  rules  of  the  court. 

Sf//an,coit/rd,  said  that  it  was  decided  in  Manby^f.  Worthn/{c) 
that  the  rule  requiring  a  terni^s  notice,  does  not  extend  to  a  aio- 
tion  for  judgment,  as  in  case  of  a  nonsuit. 

The  Court  were  of  the  same  opinion,  and  were  about  to  make 
the  rule  absolute  ;  but  it  being  suggested,  that  as  the  rule  wbi 
only  served  on  Saturday  last,  the  plaintiflf's  agent  had  had  no 
opportunity  of  procuring  any  affidavit  from  the  country,  on  that 
ground  the 

Rule  was  enlarged. 

(a)  2  BL  Htp.  1S2S. 


Mmtdau^  MiLjiES  against  Andrews,  Administratrix. 

If  after  a  HPIO  an  action  of  debt  on  a  judgment,  the  defendant  pleaded 
ab^ment,  JL  in  abatement,  that  she  was  executrix,  and  not  administra* 
^%r  oi°£f  trix ;  on  which  the  plaintifi;  on  the  20th  of  March,  entered  on 


ron,  (, 

Mia  tMutm  4  defea^mt  eof  ftae  d<e.  he  may,  at  any  tiaie  darina  the  sane  teim  in  which  thevnt 

k  returaable,  deliver  a  declaration  by  the  by  against  thedcfcBoaot 

tht 
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the  roll  quod  billa  cassetur  ei  defrndens  eat  sine  die.    Oit  the  S8th      1794. 
o(  March  in  the  same  term,  the  plaintiff  delivered  a  declaration     ' 
by  the  by  which  the  derendant  refused  to  aecej^t,  but  it  was  left      mgahm 
with  him.    On  this  the  defendant  moved  to  set  aside  the  pro«   ^"'^*i^ 
ceedings  for  irregularity,  because  the  defendant  was  not  in 
court  when  the  declaration  was  delivered;  and  the  form  of  the 
entry,  made  on  the  roll,  was  pressed  upon  the  Court.    But 

The  Court  (after  conferring  with  the  Master)  said  that  the 
proceedings  were  regular;  that  the  defendant  was  in  court 
during  the  whole  term,  and  that  consequently  tl^e  plaintiff  might 
deliver  a  declaration  against  him  at  any  time  during  the  term ; 
and  they 

Discharged  the  rule. 

Giles  in  support  of  the  rule.    Mingajf  against  it. 


Hammond  against  Poster.  jir#«Ay, 

TN  December  1789,  the  defendant  granted  the  plaintiff  an  an-  ^n  anouitj 
-■-  nuity  of  50/.  in  consideration  of  325/.    In  May  following  5^^*^^ 
the  defendant  paid  off  the  principal  together  with  the  arrears,  ank  which 
and  the  further  sum  of  25/.,  there  being  a  clause  in  the  deed  hSyn^ip- 
allowing  a  redemption  on  payment  of  these  sums,  and  received  ^^^^^ 
back  from  Mr.  fFilleyjihe  plaintiff's  attorney,  the  annuity  deeds  ^^^^^^^ 
uncancelled.  In  July  following,  the  defendant  having  occasion  redempUon 
to  borrow  another  sum  of  money,  applied  to  JVilky  to  procure  when  the 
it,  who  informed  him,  that  he  had  not  returned  to  his  client  the  deUfmd* 
money  he  had  received  for  redeeming  the  annuity,  and  that  ha  ^^^^^^ 
would  re-deliver  to  him  (the  defendant)  that  sum  on  receiving  cmccIM  i 
back  the  deeds  which  he  had  before  delivered  up.   The  defend-  theactenicy 
aot  assented  to  this  proposal,  and  received,  on  delivering  back  ^^^^ 
the  deeds,  WiUey*%  notes  for  the  amount  of  the  money  agreed  ^^^^^ 
upon,  which  notes  the  defendant  was  obliged  to  discount.  tafeUipc, 
There  was  a  memorial  of  the  first  transaction  under  the  an-  ihiMki  wM 
nuitj  act,  but  not  of  the  second.  liL^!^ 

Espinasse  moved  to  set  aside  the  annuity,  and  to  vacate  the  l^^^ffn 
deeds,  on  two  grounds;  lst,that  as  tbesecondwasa  perfectly  new  ^^ 
transaction  and  distinct  from  the  former  one,  there  should  haTe  pvea  Ma 


00  a  nbmimt  applicatwa  by  the  motor,  the  attoraey  advaaced  Che  mmtt  mamtfmm  hinlM  Ihe 
Mair  drcdt  delnrrred  to  hw;  bat  licra«e  this  re-|eraat  of  the  ■■— iiy  WM  aot  nnlcreir  tho 
Cooftfrtauiethcaaaaiiy,  aadopimdth«4cad»tobecaacciki,4&  ^       ^ 
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1794.     been  new  stamps  to  the  deeds ;  2dly,  that  for  t6«  suae  raMm 
Aere  should  have  been  a  memorial  of  the  re-grant  oftfae  anooity. 


^s^SmT  Garrow^  in  shewing  cau^  a^inst  the  rule,  stated,  that  when 
the  first  annuity  was  redeemed,  Willetf  having  mentioned  to  the 
defendant  that  he  might  probably  want  money  in  future,  it  wu 
agreed  between  them  that  the  deeds  should  be  kept  uncancelled, 
and  re-delivered  in  case  of  any  future  loan  on  the  terms  of  the 
first  grant  of  the  annuity ;  and  he  contended  that,  by  this  agree- 
nent  of  the  parties,  every  irregularity  was  waved. 

Lord  Kenton,  Cb.  J . — This  is  not  a  mere  irregularity :  hot 
^the  re-grant  of  the  annuity  wns  substantially  a  new  tninsactioo; 
and  on  botb  grounds  the 

Rule  must  be  made  absolute. 


Hardy  against  Bern. 

f^A.  Sr  P.      A    Note  of  this  case  was  given  in  the  report  of  the  case  of 
«13'.]        '  XjL  RoUs  v.  Itosewetl,  ante^  540.    But  having  since  been  bo- 
noured  with  an  authentic  copy  6t  the  rea^ns  on  which  Lord 
Kenyon  and  Mr.  Justice  Butltr  founded  their  opinion  in  the  Ex- 
chequer Chamber^  reported  to  my  Lord  Chancellor,  we  fake  the 
first  opportunity  of  re-publishing  the  case  in  the  form  in  which 
it  has  been  communicated  to  us. 
Excheqaer       «  This  case,  which  is  brought  by  writ  of  error  from  the  Court 
34th  jau^     of  Exchequer,  is  an  action  of  debt  upon  articles  of  agreement 
^  containing  divers  stipulations  of  things  to  be  done  by  the  defend* 

ant;  and  there  is  a  penal  clause,  whereby  the  parties  became 
mutually  bound  to  each  other  in  the  penal  sum-of  100/.  for  the 
performance  of  the  articles.  The  action  is  brought  for  that  pe- 
nalty, and  the  plaintifl^,  in  his  declaration,  alleged  the  breach  of 
several  of  the  stipulations  entered  into  by  the  defendant.  These 
breaches  were  severally  denied  by  the  defendant,  and  issues  were 
joined  thereon.  All  the  issues  were  found  for  the  plaintiff,  and  a 
verdict  given  for  him  for  l^.damagesybr  thedtteniion  qflhedebt; 
and  judgment  entered  thereon.  The  defendant  brought  this 
writ  of  error,  and  assigned  as  error,  inter  aliuy  [and  which  is  the 
material  error,]  Ihat,  although  theplaintiffhath  assigned  several 
breaches  of  covenant,  and  upon  the  trial  the  issues  found  the 
several  breaches  so  assigned,  yet  the  jury  did  nol^  according  to 

tbe 
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the  form  of  the  statute,  assess  any  damages  for  the  said  several     1794, 
breaches,  or  any  of  them. 


"  The  question  is  stated  in  this  assignment  of  error,  and  de-  "j^^^J 
pends  on  the  statute  8  &  9  f r.  3.  c.  1 1.  s  8.,  to  which  we  Ix^ff  ,  *^B»y- 
leave  to  refer  your  Liordship.  It  is  apparent  to  us  that  the  law  Chamber. 
was  made  in  favour  of  defendants,  and  is  highly  remedial,  cal- 
culated to  give  plaintiffs  relief  up  to  the  extent  of  the  damage 
Sustained,  and  to  protect  defendants  against  the  payment  of  fur- 
ther suras  than  what  was  in  conscience  due,  and  also  to  take 
away  the  necessity  of  proceedings  in  equity  to  obtain  relief 
agaiost  an  unconscientious  demand  of  the  whole  penalty  in  cades 
where  small  damages  only  had  accrued. 

^^  We  are  of  opinion  that  it  is  not  in  the  power  of  a  plaintiff 
to  refdse  to  proceed  according  to  that  statute  in  cases  within  the 
provisions  of  the  section  we  have  referred  to,  but  that  be  must 
assign  the  breach  of  such  covenants  as  he  proceeds  to  recover 
the  satisfaction  for  :  and  if  the  defendant  plead  to  issue,  and  the 
cause  goes  to  a  jury  for  trial,  the  jury,  upon  trial  of  such  cause 
must  assess  damages  for  such  of  the  breaches  assigned,  as  the 
plaintiff,  upon  the  trial  of  the  issues,  shall  prove  to  have  been 
broken. 

'^  The  question  appears  to  us  to  have  been  properly  decided 
in  the  case  otDrage  v.  Brandy  in  2  Wils.  311  'y  and  what  fell 
from  the  Court  of  King's  Bench  in  Goodwin  v.  Crowle^  in  Cowp. 
357.  goes  in  support  of  the  decision  in  S  fVikon. 

^^  Upon  the  policy  of  the  statute  therefore,  upon  the  clear 
words  of  it,  and  upon  the  authorities  referred  to,  we  are  of  opi- 
nion that  the  judgment  ought  to  be  reversed,  and  a  zenire  de 
novo  awarded,  to  enable  another  jury  to  assess  proper  damages 
adapted  to  the  injury  sustained  by  the  plaintiff,  by  the  breaches 
of  covenant  complained  of  bj  him.'* 

Kenvok. 

F.  BULLER  (a). 
(a)  Vide  WaUoi  ▼.  Ooulding,  pott.  8  wl.  136. 
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[N  the  Vacation  after  this  Term  Mr.  Justice  BuUer  remgati 
his  Seat  io  this  Court,  and  was  appointed  one  of  die 
Judges  of  the  Court  of  Common  Pleas,  in  the  room  of 
Mr,  Justice  Lawrence ; 

And  Mr.  Justice  Lawrence  was  appointed  to  a  Seat  in 
this  Court. 

Tn  the  following  Term  also  Samuel  Heywoad  Esq.  and  Jofai 
WilHams  Esq.  both  of  the  Inner  Tempk^  were  caUed  to 
the  Degree  of  Serjeants  at  Law.  The  motto  oo  their 
rings  was  Legum  ^ervi  ut  liheri. 


CASES 


ARGUBD  AND  DETERMINED 

1794. 


IN   TUK 


Court  of  KING'S  BENCH, 


IN 


Trinity   Term, 

In  tbe  Thirty-fourth  Year  of  the  Reign  of  George  IIL 


HuTTON  against  Lewis,  Clerk,  and  Others.  Saturday^ 

June  21ft. 

BY  articles  of  agreement,  dated  in  January  1785,  between  ad  annaky 
the  plaintiff  and  the  defendant  Lewis,  the  former  who  was  f^^^^,]^" 
then  master  of  an  academy  at  Deptford,  agreed  to  relinquish  his  ^^^  o^  the 
situation  in  favour  of  the  latter,  to  grant  him  a  lease  of  the  wpkit^  hU 
house,  to  assign  him  part  of  the  household  furniture  and  fixtures  u^^terof 
at  the  appraised  value,  and  (if  it  should  not  be  convenient  to  ^/^^. 
Lems  to  raise  money  sufficient  for  the  value  of  the  goods,  &;c.)  voor  of  the 
to  advance  him  300/.  on  the  latter  finding  security  for  the  re-  need  not  be 
payment  with  interest ;  in  consideration  of  which  the  defendant  ^Itt^ 
Lewis  agreed  to  allow  and  pay  to  the  plaintiff,  his  executors,  ^s.^^?^'^ 
&c.  durin&r  the  lives  of  the  plaintiff  and  his  wife,  after  the  rate  th«i^«  at 

o  .  i.  11  It    i^.t^  the  time  of 

of  one  gumea  per  annttm  for  every  scholar,  and  half  the  entrance  the  grant, 
money  paid  dn  the  admission  of  each  scholar,  by  half  yearly  ^J^dTto^ 
payments;  and  if  the  plaintiff,  or  his  wife,  after  his  decease,  f|^|f|^^^*^'' 
chose  to  determine  that  uncertain  payment,  the  defendant  Lewis  grantor  bis 

^    "^  household 

furniture, 
&c  at  an  apsfmiicd  naliie.  and  to  lend  a  nun  of  money  to  the  grantor,  to  be  repaid  with  interest 
£4  jBeH.  ISST] 

agreed 
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1794.     agreed  to  pay  a  clear  annual  sum  of  fifty  guineas,  by  bair yearly 

—  payments,  instead  of  the  former.    At  the  same  time  the  tbrec 

^S^    defendants  gave  the  plaintiff  a  bond  in  1900/.  conditioned  for 

Lswii.     the  performance  of  the  articles  of  agreement ;  and  in  JIUay 

term  1787  the  plaintiff  sued  the  defendants  on  the  bond,  who 

suffered  judgment  to  go  by  default;  and  that  judgment  now 

stands  as  a  security  for  the  growing  payments. 

Garrow  now  moved  to  have  the  annuity  deeds  delivered  op 
to  be  cancelled,  because  the  annuity  was  not  registered  under 
the  Stat.  17  Geo.  3.  c.  S6.;  and  attempted  to  distinguish  this 
case  from  that  of  Crespigny  v.  Wittenoom  (a),  where  it  was  held 
that  an  annuity,  granted  in  consideration  of  the  grantee  relin- 
quishing his  business  to  the  grantor,  need  not  be  registered  under 
the  annuity  act,  by  observing  that  there  were  other  ingredients 
fn  the  consideration  of  the  present  grant,  besides  the  relinqindi- 
ing  of  the  grantee^s  situation  in  his  academy,  namely,  the  as- 
signing of  the  household  goods,  &c.  and  the  conditional  agree- 
ment for  the  subsequent  loan  of  money  by  the  grai^tee  to  the 
grantor.     But 

Lord  Ken  YON,  Ch.  J.  said. — This  annuity  was  not  granted  io 
consideration  of  money  paid  to  the  grantor,  but  of  resigning  the 
grantee's  situation  in  favour  of  the  grantor ;  and  the  loan  (^mo- 
ney, which  was  to  be  in  the  option  of  the  grantor  afterwards, 
was  no  part  of  the  consideration  of  the  annuity.  Even  with- 
out the  authority  of  the  case  of  Crespigny  v.  Wittenoomy  I  hare 
no  doubt  about  the  meaning  of  the  act  of  parUaroent,  wfaU 
only  applies  to.  money  considerations. 

Grose,  J. — If  this  annuity  were  within  the  act,  it  wonU  be 
void,  because  the  consideration  was  not  in  money :  but  that 
statute  does  not  extend  to  cases  of  this  kind. 

Rule  refused. 
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1794. 


Denn  on  the  demise  of  Dolman  against  Dolmax. 


ON  the  trial  of  this  ejectment,  at  the  IVesiminster  Sittings,  a  ^it'^^^S! 
special  case  was  reserved,  in  substance  as  follows: — J.  ;^;t:^tYoalo a 
Ogilvicj  in  June  1780,  by  will  devised  the  premipos  in  question,  lif?- /'^tan-, 
with  others  to  J.  Iloskins  and  R.  Dann,  upon  trust  that  they  comiition ' 
should  settle  and  convey  the  same,  as  to  one  moiety,  to  the  use  of'  "^ -nJ^lJIIKr 
his  grandson  J.  O.  Do/man^  the  lessor  of  the  plainti(F,  but  of  no  ll;,^^'^^^'^*'^'*^ 
other  person  as  hisassicrnee  or  otherwise,  by  his  act  or  deed,  for  anddnni  o<i 
life,  without  impeachment  of  waste,  remainder  to  two  trustees  a  security; 
to  be  named  in  the  settlement^  to  preserve  contingent  remain-  hein^n^dc- 
ders;  remainder  to  his  first  and  other  sons  in  tail ;  remainder  to  Jjj^j„j{{.i*^|® 
the  daughters  as  tenants  in  common;  remander  to  the  defend-  ofthciin- 
ant,  E,  O.  Dolman^  for  life.     In  the  will  is  a  proviso,  that  the  wa^^heid 
aforesaid  devise  is  upon  this  express  condition,  that  neither  the  JlJ^J^Vwa^ 
lessor  of  the  plaintiff  or  the  defendant  "  should  at  any  time  sell,  JJ'.JlJ^jf^^JJ^i 
''  assign,  mortgage,  or  otherwise  dispose  of,  charge,  or  incumber  work  a  for- 
**  their  respective  interests  or  estates  for  life,  or  any  part  thereof,  n,,.  c^iaif. 
**  of  and  in  the  aforesaid  estates,  or  any  part  thereof;"  but  that  ,^„Vri*ii  ofa 
in  such  case  the  estate  and  interest  of  him  or  her  so  assio-nins:,  <*^**Jt«^«^" 

o        o'    cur;'  au  :in- 

&c.  should  be  utterly  void,  to  all  intents  and  purposes,  as  if  he  nn.iy  ikUc- 
or  she  were  actually  dead,  and  that  from  thenceforth  such  estate,  wii!'if*d«cd 
&c.  should  be  held  and  enjo^d  by  the  person  next  in  remainder.  [t.u'IIi!. V^^ 
By  indentures  dated  28  and  29  of  November  1781,  after  the  de-  ^^-nthon^h 
visor^s  death,  the  moiety  of  the  premises  was  settled  to  the  uses  othrr  puru 
of  the  will.     By  indenture,  dated  14th  Jamrary  1788,  between  ronnroted 
the  lessor  of  the  plaintiff^  who  was  then  seized  under  the  will,  &c.  nulty'***'^^" 
of  the  first  part,  //.  ToUn^  of  the  second,  and  7?.  Grijjithj  of  the  aimuity 
third  part,  in  consideration  of  ^6/.  175.  lOrf.  paid  to  Mark  sH aid.- for 
Taylor  by  Tolen  at  the  request  and  for  a  debt  of  Dolman^  and  of  i,7tii/ine-* 
the  further  sum  of  113/.  2^.  2d.  paid  by  Toten  at  the  like  re-  r'"*'«  l;*' 

r  J  tx  c:iU'«e  the 


quest  iot  Griffith^  ^'  in  trust  and  for  the  purposes  thereinafler  ox- 


tx  c:iU'«e  the 
mniiorial 

''  pressed,"  Dobnan  granted  an  annuity  of  S7/.  to  Toten^  to  be  Ih  it  part  of 

issuing  out  of  the  premises  in  question  for  99  years  if  Dolman  rf"r,u!oi',*" 

should  so  long  live;  and  he  also  thereby  demised  to  Griffith^  his  '^^'^\*».^'^^'*y 

executors,  &c.  all  and  singular  the  sjiid  premises  for  99  years,  if  to  the  tru»-' 

Dolman  should  s©  long  live,  upon  trust  that  Griffith  his  executors,  *M;ost,and 

&c'  should  receive  the  rents,  &c.  and  pay  and  apply  them,  first  "  p^rJ^Ji^cs 

in  payment  and  satisfaction  of  the  annuity  to  Tolen^  then  to  pay  *' thcnin 

'  **cd/*  with- 
out disclosing  those  trusts ;  2dly,  becaiiv  the  memoria!  only  set  forth  that  the  demise  w:l.^  ;nade  by 
the  grantor  to  a  trurtee  "  upon  the  trujt  therein  mentioned,  *  without  saying  what  the  tioats 
i^eTt{ii.y  [3  jfeiM/.  559.  1  yV.  R.  214.  2  TawtL  SSj.] 

(a)  Vide  Cummin^s  v.  Isaac,  post*  8rol,  18S. 
V0L.V.  S  f  to 


eamit 
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1794*.     to  Dolman  himself  for  so  many  years  of  the  term  as  he  should 

— ; live  40/.  per  annunij  then  to  retain  Is.  in  the  poand  on  the  mo- 

OntMA™'   nies  received,  &c.  and  subject  to  the  said  annuity  and  the  other 
trusts  and  outgoings  upon  further  trust,  out  of  the  residue  of 
the  money  which  should  come  to  Griffith  by  virtue  of  the  inden- 
ture, to  pay  off  and  discharge  the  sum  of  150/.  due  from  Dolman 
to  R,  Ifotelly  14/.  &.  due  from  Dolman  to  Mrs.  Mailhejas^  and 
the  residue  in  discharge  of  such  debts  as  might  be  due  from  Dd' 
man  to  any  other  persons,  and  the  overplus,  if  any,  to  Dolman. 
A  memorial  of  this  deed  was  duly  registered  under  the  statute 
^  Ann.  c.  20.  ai^d  another  memorial  of  it  under  the  17  G^o.  3. 
c\  26.,  which  stated  truly  the  date  of  it,  and  the  names  and  addi- 
tions of  the  parties,  and  that  it  was  witnessed  that  in  coaaider- 
ations  of  226/.  17j.  \M.  paid  by  Tolen  at  the  request  of /><>/- 
man  to  Mark  Taylor^  and  of  the  further  sum  of  113/.  2s,2i 
by  Tolen  at  the  like  request  "  to  Griffith^  paid  in  trust  as  therein 
"  menlionedy''  and  also  in  consideration  of  §5.  by  Griffith  paid  to 
Dolman,  Dolman  granted  to  Toten  an  annuity  of  37/.  to  be 
issuing  out  of  the  premises  in  question,  (describing  tbetn  truly,) 
to  hold  the  said  annuity  for  99  years,  in  case  Dolman  shooidso 
long  live ;  and  that,  for  the  consideration  aforesaid,  Dolman  de- 
rhised  and  granted  the  said  premises  to  £rri^/A,  his  executors, 
&c.  for  99  years,  if  Dolman  should  so  long  live,  upon  the  trusts 
therein  mentioned.    M,  Griffith  entered  into  possession  of  the 
premises  in  question,  and  received  the  rents  and  prohts  thereof 
subject  to  the  performance  of  the  trusts  in  the  last-meotioned 
deed  contained.    An  ejectment  was  brought  on  the  demise  of 
Elizabeth  Dolman,  to  which  Edward  Jordan  and  R.  Orifihy 
wlio  claimed  under  the  said  annuity  deed, appeared  andeotered 
into  the  common  rule,  in  which  action  the  plaintiff  recovered, 
irnd  judgment  was  thereupon  entered  up,  and  possession  of  the 
premises  was  taken  under  such  judf^nient;  and  now  this  action 
is  brought  to  recover  back  the  possession.    The  question  for 
tlie  opinion  of  the  Court  is,  Whether  the  deed  of  14th  Jamt^y 
1788' works  a  forfeiture  of  the  estate  of  the  said  J.  O.  Ddmm 
in  the  premises. 

Onslow  (a)y  for  the  plaintiflf,  admitted  that  thecondition  created 
in  the  will  was  a  legal  condition,  and  that,  therefore,  the  estate 

(«)  This  was  argued  for  the  plaintiff  in  last  Etttier  term;  when,  it  being  mgf^ 
tliat  the  memorial  itself  conlained  all  the  trusts,  though  they  were  not  w  expres^ 
iti  the  copies  in  court,  the  eve  stood  over  lintil  this  term  for  the  purpose  of  eYasuBi>S 
flio  memorial ;  but  it  turned  out,  on  enquiry',  that  the  defects  pointed  oat  txiitei 
in  tb^  dh* nicn-inl  itself. 

of 
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of  the  lessor  of  the  plaintiflT  was  forfeited,  if  the  deed  of  the  J4th      IT94, 
o( January  1788  were  valid;  but  he  insisted  that  that  deed  was  , 

void  under  the  annuity  act  («),  on  two  grounds,  and  that  conse-  Uoluan  * 
quently  it  created  no  incumbrance  on  the  estate.  The  annuity  j>£J^, 
act  requires  that  the  memorial  shall  contain  not  only  the  n«nje 
of  the  grantee,  but  of  the  persons  for  whom  any  grantee  is  a  trus- 
tee. Here  it  is  stated  in  the  memorial  that  113/.  2*.  9d.  part  of 
the  consideration  of  the  annuity,  was  paid  to  Grfffitht  *^  in  trust 
"  as  therein  mentioned,"  without  disclosing;  those  trusts.  Again, 
the  deed  states  that  the  premises  were  assigned  to  Griffilh  in 
trust  to  pay  ToterC%  annuity,  and  for  several  other  distinct  pur- 
poses ;  but  the  memorial  only  sets  forth  that  they  were  assigned 
to  him  "  upon  the  trusts  therein  mentioned  ;*'  either  of  which 
defects  is  alone  sufficient  to  avoid  the  deed.  If  it  be  urged,  on 
behalf  of  the  defendant,  that  these  def  H!t8  only  avoid  the  annuity, 
and  that  the  deed  is  nevertheless  valid  ns  far  as  it  respects  fhe 
other  objects  of  it,  it  may  be  answered  by  observing  that  by  the 
express  words  of  the  statute,  the  deed  itself,  by  which  the  annuity 
is  granted,  is  void  to  all  intents  and  purposes,  and  that  it  has 
been  held,  on  the  construction*  of  this  act,  that  the  latter  words 
mean  not  merely  "  voidable,"  but  "  absolutely  void,"  and  that 
other  persons  than  the  grantor  may  take  advantage  of  it. 
Crossley  v.  Arkwrighi^  anie^  2  xoL  603  (ft).  If,  therefore,  this 
be  a  void  deed,  it  created  no  charge  or  incumbrance  on  the 
estate,  and  the  plaintiff  is  entitled  to  recover. 

Shepherd  for  the  defendant.  First,  tire  deed  is  sufficiently  re- 
gistered to  satisfy  the  meaning  of  the  annuity  act;  but,  3dly,  if 
it  be  not,  only  that  part  of  it  which  respects  Toteh's  annuity  is 
void,  but  the  deed  is  valid  as  to  the  other  parts  of  it,  and  conse- 
quently it  worked  a  forfeiture  of  the  plaintiff's  estate.  As  to 
the  first;  the  object  of  the  legislature  was  to  guard  against  the 
secret  and  fraudulent  grants  of  annuities ;  to  effect  which,  they 
enacted  that  the  whole  transaction  relating  to  the  annuity  should 
be  disclosed  on  the  face  of  the  memorial.  No  particular  form 
of  the  memorial  is  prescribed;  any  form  which  shews  the  an- 
nuity transaction  is  sufficient.  In  Hodges  v.  Money  (c),  it  was 
held  that  the  consideration  of  the  annuity,  which  was  mentioned 
in  the  several  deeds,  need  only  be  once  set  forth  in  the  memorial. 
Now  every  thing  respecting  this  annuity  is  set  forth  in  the  me« 

(«)  17  Gm.  3.  c  26.  (»}  rUk  Saundert  ▼.  Uardingt^  CUrk^  mUe^  9.  S.  P. 

(c)  ^nls  4  mC  500. 

2T2  inorial:^ 
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1794;  niorial ;  wbich  states  the  date  of  the  deed,  the  names  of  the 
^7—  parties,  the  grant  of  the  annuity  to  Toien^  and  then  it  sets  forth 
^JSZ^kT'  thatDo/wffn  demised  the  premiRes  to  Griffith  upon  the  trusts 
jj««w»<  therein  mentioned.  If,  indeed,  it  had  been  secretly  agreed  that 
any  part  of  the  consideration  was  to  be  returned  to  the  grantor, 
>nd  paid  to  the  trustee  on  such  a  trust,  that  would  have  avoided 
the  annuity :  but  that  is  not  pretended.  Or,  if  Griffith  had  been 
a  trustee  for  any  person  not  named  in  the  memorial,  to  whom 
any  part  of  the  annuity  had  been  granted,  the  annuity  would 
dlso  have  been  void  for  that  omission  :  but  he  was  neither  the 
grantee  of  the  annuity,  or  the  trustee  for  the  grantee ;  he  was  a 
mere  receiver  for  Toten,  though  he  was  a  trustee  for  certain  cre- 
ditors of  Dolman,  and  for  Dolman  himself:  Toten  was  the 
grantee  of  his  annuity  in  express  terms ;  and  he  might  have  en- 
forced payment  of  the  annuity  in  his  own  name.  If  after  the 
annuity  had  been  granted  to  To/cn,  the  grantor  had,  by  a  sepa- 
rate d^d,  demised  to  Griffith  for  certain  purposes,  ^^  subject  to 
^^  the  prior  annuity  granted  to  Toten^'*  it  could  not  be  contended 
that  the  grant  to  Griffith  need  be  registered ;  then  this  is  the 
same  thing  in  effect ;  for  it  is  not  a  grant  to  Griffith  in  trust  for 
Toteri,  but  a  demise  to  Griffith^  ^^  subject  to  Toten^%  annuity," 
for  certain  other  purposes,  not  connected  with  that  annuity.  In 
Toldtroy  v.  Allan  (/i),  it  was  determined  that  it  was  not  necessary 
to  state  all  the  trusts  in  a  deed,  by  which  an  annuity  is  granted, 
but  only  those  which  relate  to  the  annuity.  In  this  case  the 
annual  payment  to  the  grantor  need  not  be  set  forth  in  the  oie- 
morial ;  that  is  rather  to  be  considered  as  a  reservation  of  main- 
tenance to  the  grantor,  than  as  an  annuity ;  but  even  if  it  were 
an  annuity,  it  was  not  necessary  to  register  it  because  it  wasaot 
gi-anted  for  a  pecuniary  consideration.  Crespignj/  v.  ff^itteneom 
(b),  anie^  irol.  790.  This  memorial,  therefore,  would  have  been 
Bufiicient,  if  it  had  only  set  forth  Toten's  annuity,  without  taking 
notice  of  the  other  parts  of  the  deed ;  and  the  unnecessary  mcD- 
tion  of  the  demise  to  Griffith  forthe  other  purposes,  ^  upon  the 
*'  trusts  therein  mentioned''  will  not  vitiate  It.  But,  secondly, 
even  ifthis  deed  be  void  as  far  as  respects  Toten^s  annuity,  the  rest 
^  of  the  deed  is  not  affected  by  it ;  and  that  creates  an  incumbrance 

6ji  tlie  estate.  When  several  deeds  are  granted  to  secure  an  an- 
nuity, and  one  of  them  is  not  registered,  the  Court  will  only  set 
aside  that  one,  and  the  others  remain  in  force.  Ex  parte  CkaifTy 

(d^  Jnte^  480.  (»)  siee  aim  Huttm  \,  Ltms,  CUrky  atte,  6».  S.  P. 

OKU 
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ante^  4  vol.  694.    The  same  rule  ought  to  obtain  where  several     J  794. 
purposesareto  heanswered  bjonedeed.  Theact,  which  requires 


the  registerino;  of  conveyances,  &c.  in  Midd!es€x{a\  says,  that  ^ool»iaT' 

the  deed  shall  be  void,  unless  it  be  enrolled  within  a  certain  time,      ^gatnu 

If  a  deed  were  made,  conveying  estates  in  other  counties  as  well 

as  in  Middlesex^  only  that  part  of  it  which  respected  the  J«itter 

would  be  void  for  want  of  the  enrolment,  but  the  rest  of  the 

deed  would  be  operative.    This  is  distino:ulshable  from  the  case 

oi  Crossley  v.  Arkwright ;  there  AUanson^  in  consideration  of  a 

former  debt  due  from  him  to  Clarke^  and  of  a  further  sum  of 

money  advanced  by  Clarke^  and  of  an  annuity  of  25/.  to  he  pai(i 

by  Clarke  to  him,  assigned  the  possession  of  a  farm,  &c.     But 

there  the  other  considerations  of  the  assignment  were  soblende^i 

with  the  annuity,  that  they  could  not  be  separated  from  it,  ancl 

there  was  no  memorial  of  any  part  of  the  deed,  not  even  of  .the 

annuity:  whereas,  here  every  thing  respecting  To/en's  annuity 

13  set  forth  in  the  memorial. 

Lord  Ken  VON,  Ch.  J. — Many  cases  have  been  brought  before 
the  Court  on  the  construction  of  this  act  of  parliament,  which 
have  appeared  to  bear  rather  hard  upon  particulnr.individ>jals : 
but  yet,  if  they  were  set  in  opposition  to  the  benefits  which  tl^c 
public  have  derived  from  the  act,  I  belieVe  that  the  balance 
would  be  greatly  in  favour.of  the  latter.  In  framing  a  new  Jaw, 
it  is  impossible  to  foresee,  and  to  guard  againsit,  every  possibly 
inconvenience  that  may  arise  from  it :  and  perhaps,  if  this  Ja:^ 
were  now  to  be  reviewed  by  the  legislature,  some  alteration^ 
might  be  made  in  it,  better  adapted  to  the  ends  proposed  by  it. 
This  consideration  may  perhaps  be  a  reason  for  pn  application  to 
be  made  to  the  legislatnre,  but  it  cannot  induce  us,  sitting  in^i 
court  of  Jaw,  in  break  through  any  of  the  provisions  of  the 
act.  In  order  to  see  whether  or  not  the  deed  in  question  b^ 
void,  let  OS  recur  to  the  words  of  the  act  of  parliament,  ant!  to 
the  cases  that  have  been  decided  upon  it.  The  act  says,  that 
there  shall  be  set  forth  in  the  memorial  tliedate  of  the  deed,  the 
names  of  all  the  parties  *^  and  for  whom  any  of  tthem  ^re  trus^ 
^^  tees,^'  and  of  the  witnesses,  otherwise  the  deed  ^'  fihall  beaiuU 
^'  and  void  to  all  intents  and  purposes;*' and  iiot  merely,  as  in 
the  other  act  -alluded  to,  that  *^lhe  deed  shall  be  adjudged 
**  fraudulent  and  void  against  any  subsequent  purchaser  or  jiiprt- 
^'  g9gee  for  valuable  consideration."    Now,  if  this  memprisil 

^«):^iirt.c.30.i.i. 
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1794.     does  not  set  forth  all  the  trusts  of  the  deed,  we  cannot  fritter 

away  the  words  of  the  statute,  and  say  that  the  deed  is  only  void 

^VwMA^'  for  some  purpose,  when  the  act  has  declared,  io  express  terms, 
VoiMMt  ^^^^  '^  ^  ^^*^  *^  *''  intents  and  purposes.  By  referring  to  the 
deed,  it  appears  that,  to  a  certain  extent,  Griffith  was  a  trustee 
for  Totef9^  and  a  trustee  for  other  purposes  after  Tolevi's  annuity 
was  satisfied.  But,  though  the  former  trust  is  set  forth  in  the 
memorial,  the  subsequent  trusts  are  not;  and  therefore  the  deed 
is  void.  Much  ingenuity  has  been  shewn  by  the  defendant's 
counsel  in  the  argument :  but  the  result  of  it  is  merely  this, 
that  perhaps  it  may  be  proper  to  apply  to  the  legislature  to  re- 
lax  the  severity  of  the  present  law,  and  to  confine  its  operation 
to  those  parts  of  the  deed  only  which  affect  the  annuity :  but,  as 
long  as  this  act  of  parliament  is  to  guide  aur  conduct,  we  cao- 
riot  get  rid  of  an  objection  like  the  present,  which  is  founded  on 
the  positive  words  of  the  statute.  This  case  is  widely  different 
from  that  of  Toldervy  v.  Allan^  because  there  all  the  trusts 
^ere  set  forth  in  the  memorial. 

AsuuuiisT,J. — The  annuity  act  requires  that  all  the  trusts 
shall  be  disclosed  in  the  memoriaL  That  was  a  condition  im- 
posed by  the  legislature,  without  complying  with  which  the  deed 
is  a  nullity  :  that  condition  has  not  been  complied  with  ia  the 
present  instance,,  and  therefore  the  deed  is  void  to  all  intentsaod 
purposes.  The  arguments  that  have  been  urged  to  day,  to 
shew  that  only  that  part  of  the  deed  which  relates  to  the  an- 
nuity is  void,  were  pressed  in  the  ease  of  Crassley  v.  Arkwrightj 
but  they  were  over-ruled  by  the  Coin-t,  who  thought  that  the 
'  words  of  the  statute  avoided  the  whole  of  the  deed. 

G  R  osK,  J . — It  has  been  contended,  by  the  defendants  counsel, 
thai  thisr  memorial  is  sufHcient  under  the  annuity  act.  Now  that 
act  does  not  say  that  the  memorial  shall  contain  all  the  covenants 
and  every  part  of  the  deed,  by  which  an  annuity  is  granted,  hut 
itspecifles  the  particular  parts  of  the  deed  that  are  to  be  set 
forth  in  the  memorial ;  namely,  the  date,  the  names  of  the  par- 
ties, ^'  and  for  whom  any  of  them  are  trustees.'*  Then  by  look^ 
uis:  at  this  deed,  it  appears  that  Griffith  was  a  trustee  for  Hocdt, 
to  the  amount  of  I^/.  but  the  name  of  Hcrcellj  the  ctsha  fs^ 
trust  J  is  not  mentioned  in  the  memorial.  Then  it  was  contended 
that,  even,  if  the  memorial  did  not  contain  every  thii^  required 
by  the  act,  the  deed  was  only  void  as  far  as  respects  thean- 
uuity:   but  to  that  argument^  the  words  of  the  act,  that  the 

deed 
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deed  shall  be  void  t6  all  intents  and  purposes,  give. a  decisive     ITfll. 
answer.    This  is  one  of  the  first  attempts  to  explain  away  this 


part  of  the  annuity  act ;  but,  that  is  a  very  wise  politic  law,  and     d^^Zs" 
I  am  by  no  means  inclined  to  I)eo;in  to  abridge  its  operation. 
In  the  case  of  Crossley  v.  Arkwright  we  said,  that  the  deed  .was  y. 
so  for  void  that  no  interest  was  conveyed  by  it ;  which  was  iarV' 
reality  determining  that  it  was  void  to  ail  intents.     I  am  theref 
fore  of  opinion  that  the  whole  of  the  deed  in  question  is  vol d^ 
both  within  the  words  and  the  meaning  of  the  act  of  parliament. 
Lawrence,  J. — It  has  been  argued   that  the    demiiie   to 
Griffith  is  distinct  from  the  grant  of  annuitjr  to  Toten^  and  .that 
consequently  no  part  of  tiiat  demise  need  be  sdt  forth  in  tlie 
memorial :  but  in  that  consists  the  fallacy  of  the  defendant's  ar- 
gument.    If  indeed  Toten's  annuity  had  l)een  granted  by  one 
deed,  and  the  demise  to  Griffith,  subject  to  that  annuity,  had  been 
made  by  a  separate  deed,  it  would  not  have  been  necessary  tp 
register  the  latter,  because  that  would  not  be  a  deed  by  which 
an  annuity  was  granted  :  but  the  grant  to  Griffith,  in  trust  fqr 
TotetJy  would  operate  as  a  grant  of  the  annuity,  if  there  had 
been  no  grant  to  Toten  himself  in  the  preceding  part  of  the  deed* 
Griffith  therefore  was  a  trustee  for  Toten  ;  l>esides  which  it  ap- 
pears in  the  deed  that  there  were  other  persons  for  whom  he 
was  a  trustee ;  and  if  the  name  of  any  one  cestui  que  trust  be  nqt 
disclosed  in  the  memorial,  that  it  is  sufficient  to  avoid  tlie  whole 
deed.     It  was  admitted  in  the  argument,  that  if  tiie  parties  to 
any  annuity  agree  that  a  part  of  the  consideration  shall  be  re- 
turned to  the  grantee,  and  paid  to  a  trustee  on  that  trust,  that 
would  avoid  the  whole :  but  in  order  to  discover  whether  or  nqt 
that  be  any  part  of  the  trust,  all  the  trusts  shall  be  disclosed  in 
the  memorial.     In  order  to  discover  and  avoid  fraudulent  trans- 
actions the  more  general  the  words  of  the  act  are,  the  greater 
probability  there  is  that  they  will  effect  the  purpose  intenj- 
ed  ;  for  if  the  act  enumerate  only  particular  cases,   it  is  open 
to  evasion.     The  words  of  the  annuity  act  are  general ;  they 
require  that  the  memorial  shall  contain  the  names  of  all  the 
parties,  and  for  whom  they  are  trustees;  and  that  not  havings 
been  done  in  this  case,  the  de.cd  is  wholly  void. 

Postca  to  the  plaintiff.' 
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j^t'afS!'  *^Y  ^S^i'^^^  Edwards. 

An  action    nfiniS  was  an  action  on  the  case,  wherein  the  plaintiff  declar- 
mi  the  ca»e        I         ,      •  ,  -it  t     /. 

•wbt  rein  the    -^   eo,  that  whereas  on  a  certain  day  he  was  posiessed  of  a 

ct^md*^"  certain  four-wheeled  carriage  called  a  landaulet,  and  of  a  horse 

ijTw  t^"*'  drawing  the  same  along  the  King's  highway,  called,  Sec.  and  thr 

riotisiy         defendant  on  the  same  day,  &c.  was  possessed  of  a  certain  cart 

rartftbatby  and  horse  drawing  the  same  along  the  highway  aforesaid,  and 

JlerSinduct  which  were  then  and  there  under  the.  direction  of  the  said  de- 

en1«"h*"*'  fendant,  nevertheless  the  said  defendant  then  and  there  so  fu- 

lereai  force   riously,  negligently  and  improperly  drove  the  said  cart  and  horse 

|i^i'ntit>*M     of  him  the  said  defendant,  that  by  and  through  the  furious, 

J/!^"«^*      ne2>;ligent,  and  improper. conduct  of  the  said  defendant  in  that 

ii.-i»«»iiap-  behajf  the  feaid  cart  was  then  and  there,  to  wit,  &c.  driven  and 

))cnra,  can-  ^  ^  '  ' 

iH>t  bf*  »up-  struck  with  great  force  and  violence  upon  and  against  the  said 
lur  ptoVfr  carriage  of  the  plaintiff,  and  thereby  then  and  there  overturned 
tr"paiS  ^^  damaged  the  same,  to  the  loss  of  the  plaintiff,  &c-  To  (his 
tiarmu.  there  was  a  special  demurrer,  assigning  for  causes,  that  the 
plaintiff,  by  his  said  declaration,  complained  against  the  ^ 
iendant  as  if  the  supposed  cause  of  action  in  the  declaration 
mentioned  had  been  a  mere  consequential  injciry,  whereas  it 
appeared  to  have  been  an  immediate  and  diriect  trespass  comr 
mitted  by  the  defendant  ion  the  property  of  the  plaintiff;  that 
the  plaintiff  complained  against  the  defendant,  as  in  a  plea  of 
trespass  on  the  case,  whereas  the  declaration  ought  to  haie 
been  in  a  plea  of  trespass  ri  et  amiis:  that  tlic  defendant  w» 
not,  by  the  said  declaration,  po$>itively  charged  with  any  of  the 
facts  (herein  contained,  and  the  same  were  only  chained  byway 
of  recital,  whereas  they  ought  to  have  been  positively  averred 
upon  him  ;  and  also  that  it  was  not  alleged  that  the  supposed 
trespass  was  committed  with  force  and  arms,  nor  agaio&t  the 
peace,  &c.     Joinder  in  demurrer. 

Baldv^in  in  support  of  the  demurrer  was  stopped  by  the  Court. 
Wood  contra.  The  action,  on  the  ca«e  for  consequential  da- 
mage is  properly  conceived,  because  the  act  of  driving  along  the 
highway,  in  consequence  of  which  (he  injury  arose,  was  a  legal 
one  in  itself,  although  negligently  exercised.  And  where  the 
act  itself  is  legal,  and  an  injury  happens  from  an  improper  exer- 
cise of  it,  an  action  on  the  case  is  the  proper  remedy.  If  the 
decluralion  indeed  had  alleged  that  tlie  defendant  had  driven 
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against  the  plaintiflT,  there  might  have  been  some  ground  for      1794. 

contending  that  trespass  should  have  been  brought:  but  all  that  — 

i%  here  stated  is,  that  he  drove  furiously  along  the  highway,  in     ^^^ 
consequence  of  which  the  mischief  ensued  (a).  Edwabm. 

liord  Kenyon,  Ch.  J. — The  distinction  between  the  actions 
of  trespass  vi  et  armis  and  on  the  case  is  perfectly  clear.  If  the 
injury  be  committed  by  the  immediate  act  complained  of,  the 
action  must  be  trespass  ;  if  the  injury  be  merely  consequential 
upon  that  act,  an  action  upon  the  case  is  the  proper  remedy.  In 
1  Sir.  636,  it  is  said,  '^  If  a  man  throw  a  log  into  the  highway, 
*^  and  in  that  act  it  hits  me,  I  may  maintain  trespass,  because  it 
*'  is  an  immediate  wrong:  but  if,  as  it  lies  there,  I  tumble  over 
^^  it,  and  receive  an  injury,  I  must  bring  an  action  upon  the 
'^  case.'*  .In  the  present  case  the  plaintiff  complains  of  the  im- 
mediate act,  and  therefore  he  should  have  brought  trespass. 

Per  Curiam f  Judgment  for  the  defendant  (6). 

(a)  Fide  Slaitr  y.  Baker,  S  JTiU.  S59.  and  Scott  v.  Shtpherdy  8  Blatk.  Rtp.  89S.  and 
3  WVs.  403. 

{b)  Vide  Savipiac  t.  Ruome,  post.  6  voL  125.  and  OgU  y.  Same*,  pott.  8  vol,  188. 


Mitchell  asainst  Tarbutt  and  Others-  Wedneedny 

®  June  25th.' 

HIS  was  an  action  on  the  case  for  negligence,  wherein  Toanac- 
the  declaration  stated.  That  whereas  one  J.  Jones  and  one  cascarainst 
G.  Bolland^  at  the  time  of  committing  the  grievance  therein  af-  ^ereTo?"^ 
ter  mentioned,  were  possessed  of  a  certain  ship  called  the  Albion^  ?n1b!Sr"«pr- 
which  was  then  proceeding  on  a  voyage  ironi  J amaicaio  Bristol^  vant,where- 
and  that  there  were  then  on  board  the  said  ship  600  hds.  of  ti^'s^gmMh 
sugar  belonging  to  the  plaintiff;  and  that  whereas  the  said  G.  ucann*otbc 
Tarbutt,  iV.  A.,  J.  IL,  D.  T.  and  J.  E.  (the  defendants,)  were  Pbat^^elil 
at  the  time  when,  &c.  possessed  of  a  ship  called  the  Amitj/  I/allj  timt  there 
whereof  one  G.  Young  was  then  master,  then  also  sailing  on  the  partnpn 
high  seas,  .and  the  said  G.  Youngs  their  servant  in  that  behalf,  [ayj.'J^eJi/j 
then  and  there  hud  the  management  of  the  said  ship  Amitj/ Hall; 
yet,  that  the  defendants,  by  their  said  servant,  so  negligently  navi- 
gated their  ship  that  the  said  ship  by  the  negligence  of  their  ser- 
vant with  great  tbrce  struck  against  the  said  ship  oi  Jones  and 
Bollandy  then  sailing  with  the  plaintifTs  goods  o;)  board,  and  so 
damaged  tlie  goods  that  they  were  wholly  lost  to  the  plaintiff. 
To  this  the  defendants  pleaded  in  abatement,  that  the  grievance 
(if  any)  was  committed  by  the  defendants,  and  one -irf.  Shakcspear^ 

CV  Bryan^ 
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1794.     C  Bryan^  S.  Orr^  and  J.  Netrjville  jointly,  and  not  by  the 
— — — •  dHendants  only.    To  which  there  was  a  ^oeral  deuurrerj  and 

''l^.tSt  joinder-  . 

Tiuirrr.       GileSj  in  support  of  tiie  demurrer,  was  stopped  by  the  Court. 

Wood  contra*    If  the  declaration  had  charged  a  personal  tort 
on  the  defendants  themselves,  the  demurrer  to  the  plea  nii^bt 
^lare  been  sustained :  because  it  mig^t  have  been  said  to  have 
been  the  separate  trespass  of  each  of  the  parties ;  but  the  injur}' 
is  expressly  alleged  to  have  happened  by  the  act  of  their  servant, 
in  which  case  one  of  the  parties  cannot  be  answerable  more  than 
another.  And  that  is  the  distinction  between  trespass  and  case: 
in  the  former  each  person  to  whom  the  act  is  referable  is  liable 
but  in  case  all  the  parties  who  are  answerable  should  be  sued 
jointly ;  especially  where,  as  in  the  present  instance,  the  act  com- 
plained of  is  not  done  by  themselves  personally.  The  liability  of 
the  defendants  arises  from  their  being  partners  of  the  ship,  and 
jointly  responsible  for  the  acts  of  their  servants  :  and  as  they 
CQuld  not  have  sued  alone  for  any  damaf^e  done  to  their  own 
vessel  under  these  circumstances,  so  neither  ought  they  to  be  se- 
verally answerable  for  the  acts  of  others.     In  Boson  v.  Sand" 
ford  (a)  J  which  was  an  action  upon  the  case  in  which  the  plaintiff 
declared  against  the  defendants  as  owners  of  a  bark  in  which  bis 
goods  were,  and  shewed  that  they  were  damaged  by  negligence; 
on  a  special  verdict  found,it  was  adjudged  by  IlofiyCtk.  J. ^Gregory, 
and  Eyres,  that  this  was  a  good  defence,  even  on  not  guihy 
pleaded ;  h\xi  Dolben  thought  that  it  should  have  been  pleaded  in 
abatement.  The  difference  of  opinion,  therefore,  was  only  as  to 
the  mode  in  which  the  defendant  should  take  advantage  of  the 
objection ;  for  all  the  Court  agreed,  that  he  was  entitled  toavail 
himself  of  it  in  some  shape  or  other.     And  to  that  difference 
must  be  referred  the  distinction  which  was  taken  between  actions 
arising  ex  contractu  ct  rx  delicto.    But  that  such  a  plea  in  abate- 
ment may  be  pleaded  even  to  actions  on  the  case  in  tort,  appears 
from  a  case  as  far  back  as  the  year  books  7  //.  4.  S.  (b),  A  man 
brought  a  writ  of  trespass  on  the  case  against  the  abbot  of  Sirat* 
ford,  and  counted  that  he  held  certain  land  in   the  vill,  by 
reason  whereof  he  ought  to  repair  a  wall  on  the  bank  of 

{a*  Skin,  278.  fide  1  Com,  Dig.  lit.  Abatrrornt,  (FS.)  S^C.  CaHk,  58.  Stfft. MO^ 
9  Lev,  258.     Vid^  atjo  S  SAoid.  446.  1  S'Aoiv.  28.  101. 

{b)  Vide  Oro.  Ahr.  tit.  Joint  tenancy,  pi  12.  ihf  posMnsion  of  Skrem  b  refrfrrflB* 
as  one  which  was  not  denied ;  but  the  case  does  not  appear  to  Jiave  been  decided  oo 

that  {round. 
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the  Thames;  that  plaintiff  had  lands  adjoining,  and  that  for  de-      1794. 
fault  of  reparation  of  the  wall,  his  meadows  and  pastures  were 
drowned  with  water.  To  which  Skrene  says,  it  may  be  that  the     again$t 
abbot  bad  nothing  in  the  land,  by  cause  whereof  he  should  be     '^■■"'"• 
charged  but  jointly  with  another ;  or  otherwise,  that  the  plain- 
tiff had  nothing  in  the  land  which  was  supposed  to  be  surrounded 
t¥ith  water,  but  jointly;  in  which  case  the  one  cannot  answer 
without  the  other ;  nor  can  the  plaintiff  sue  any  action  without 
the  joint  feoffee.     Upon  the  whole ;  though  this  would  not  be  a 
good  plea  to  an  action  of  trespass  vi  et  armis^  or  even  if  the 
defendants  had  been  personally  charged  with  the  act  which  oc** 
casioned  the  loss ;  yet  to  an  action  on  the  case,  where  they  are 
only  charged  by  reason  of  their  relation  to  a  third  person,  and 
of  their  joint  property  in  the  ship,  the  plea  may  be  maintained. 
.    Lord  Kenyon,  Ch.  J. — With,  regard  to  the  last  case  cited/ 
there  certainly  is  a  distinction  in  the  books  between  cases  respect- 
ing real  property  and  personal  actions:  where  there  id  any  dispute 
about  the  title  to  land,  all  the  parties  must  be  brought  before  thfd 
Court.  But  upon  this  question  it  is  impossible  to  raise  a  doubt. 
I  have  seen  the  case  of  Boson  y.  Sand/ord,  in  the  different  books 
in  which  it  is  reported,  in  all  of  which  this  doctrine  is  clearly 
established,  that  if  the  cause  of  action  arise  ex  contractu^  the  plain- 
tiff must  sue  airthe  contracting  parties;   but  where  it  arises  ex 
delicto,  the  plaintiff  may  sue  all  or  any  of  the  parties,  upon  each 
of  whom  individually  a  separate  trespass  attaches.    The  case  of 
Boson  V.  Sandfordwas  treated  by  the  whole  Court  as  an  action 
for  a  breach  of  contract ;  there  indeed  it  was  also  determined 
that  the  defendant  might  take  advantage  of  the  objection,  that 
all  the  contracting  parties  were  not  sued,  on  the  plea  ofnon  aS' 
sumpsit,  but  that  being  found  inconvenient,  a  contrary  doctrine 
has  been  since  established  (a).    But  this  being  an  action  ex  de* 
liclOy  the  trespass  is  several :  and  it  is  immaterial  whether  the 
tort  were  committed  by  the  defendant  or  his  servant,  because 
the  rule  applies  qui  facit  per  aliumy  facil  per  se. 

Grose,  J. — The  same  distinction  between  the  actions  of /or^ 
and  assumpsit  was  laid  down  in  Child  v.  Sand ;  Carth.  294. 

Lawrence,  J. — In  Carlh.  171.  it  was  held  that  an  action  for 
a  false  return  to  a  mandamus  was  founded  on  a  tort,  and  that 
*'  therefore  it  might  be  either  joint  or  several,  at  the  election  of 
"  the  pATiYf  as  in  trespass,'' &c.  Judgment  for  the  plaintiff  (6). 

(a)  Fide  Rice  v.  Shute^  5  Burr.  2611.    Mhot  ?.  Smtlh,  ik,  2614,  5.;  and  Gcrmaine 
w,  Frederic^  Tr.  25  Oeo.  S.B.R. 
(  ()  Fide  lirisiom  t.  Janu$^  post,  7  vo/.  237. 
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Friday,     DoE,  Oil  the  Demijie  of  Lucy  Frrestoke,  against  Edwako 


Jwf  27  Ui. 


Parratt  and  Mary  his  Wife. 


rf^'^Tfcnpy-  fTlHIS  was  an  ejectment  for  the  recovery  of  two  messuages 
bold  estate     A  in  the  parish  of  Caddington  in  the  county  of  HerU,  in 
sionnodera  which  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
moriRaife,     of  the  Court  on  these  facts :  The  premises  in  question  are  copy- 
dCTed^'^'ir.  ^^^^^  holden  of  the  manor  of  Markgale  in  the  county  of  HrrU. 
"'«J«'<'n}-       On  the  2d  October  174 1,  Thomas  Osbourn^  then  being  the custo- 
vised  it  as     mary  tenant  of  the  same,  surrendered  them  to  the  use  of  Mary 
bind  Md"^  EoTnes  of  Dunstable  in  the  county  of  Bedford^  widow,  her  heirs 
thereon  Jo*-  ^^^  assigns,  upon  condition  that  if  Osboum,  his  heirs,  &c.  did  and 
anceof  the  should  pay  to  the  said  M,  Eames,  her  executors,  &c.  61/.  lO.f. 
alone  with-   on  the  3d  uiprii  next  ensuing  the  date  thereof,  the  said  surrender 
cnr/JI,*J.e®JJf  should  bo  vold-    The  surrender  was  presented  at  a  court  bRron 
his  wifr,       ^f  jijg  g^jj  manor,  on  2^d  October  174S,  and  default  having  been 
interwt        made  in  the  payment  of  the  said  61/.  10^.  Marj^  Eames  came  in 
Vi'fe^ui^  ^    npon  proclamation,  and  was  admitted  tenant  of  the  premises,  on 
^*^»»JC-   .      ii^Q  iQti,  June  1 743,  saving  to  every  one  his,  her,  or  their  right,  to 
hold  to  her  the  said  M.  Eames,  her  heirs  and  assigns  far  ever* 
jV.  Eames  thereupon  entered,  and  received  the  rents  from  tber.ce 
until  her  death  in  17j6;  having  previously,  namely,  on  the  Ui 
Jpril  1749,  surrendered  to  the  use  of  her  will.  On  the  5th  Avgnil 
1750,  M,  Eames  "  devised  her  copyhold  estate,  &c.  (being  tfcc 
'^  premises  in  question)  and  the  reversion,  &c.  to  her  nephew  in 
"  law  John  Freestone  and  Enc?/  his  wife,  and  to  their  heirs  andas- 
*^  sij^ns  for  ever."    Then  after  bequeathing  some  small  legacies, 
"  she  gave  her  ready  money,money  out  at  interest  on  any  securitj 
"  or  securities  whatsoever,  and  personal  estate  whatsoever,  not 
"  therein  before  bequeathed,  unto  the  said  t/.  i'>e«/o»c,hisexc- 
**  cutors,  &c.  for  ever."  And  sheappoidted  the  said«7.  Fretstont 
sole  executor.  On  50th  Apiil  1757,  J.  Freestone  was  admitted 
tenant  to  the  premises  to  hold  to  him  in  fee.  He  entered  accoid- 
ingly,a4id  received  thexents  and  profits  till  the  14!h  May  1774, 
where  he  surrendered  the  same  to  James  Rickson  in  fee,  who  ira* 
thereupon  admitted.  Rickson  afterwards  died,  having  previously 
surrendered  to  the  use  of  his  will ;  and  thereby  devised  the  same 
to  his  wife  Mart/  Rickson  in  fee.  On  ISih  June  1777  JM,  Rickson 
was  admitted  tenant  in  fee ;  and  she  afterwards  jmarried  the  if' 

fendaDt. 
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fendant.    On  7th  January  1782  the  defendant  Edward  and  bis      179^. 
wife,  surrendered  to  the  use  of  the  husband  for  their  joint  li\'es    ■ 
and  the  life  of  the  survivor,  remainder  to  their  children  as  te-      ^gm^ 
nants  in  common;    and  on   llth  December  1782  they  were   **a**a««"' 
adnaitted  accordingly.     John  Freestone  died  about  four  years 
ago   (1790),  and  on  22d  November  179  J  ii/ry  Freestone  the 
lessor  of  the  plainliflT,  was  admitted  to  the  premises  in  ques* 
tion,  as  surviving  devisee  under  the  will  of  the  said  Mary 
£amesy  to  hold  to  her  in  fee.     The  questions  8u.bniitted  to  the 
Court  were,  Whether  the  lessor  of  the  plaintiff  was  entitled  to 
recover  for  the  whole  or  a  moiety ;  or  a  verdict  should  be  en- 
tered for  the  defendant  generally  ? 

Txiwes  was  to  have  argued  on  t>ehalf  of  the  lessor  of  the 
plaintiff,  but  the  Court  desired  to  hear  the  other  side  (a). 

Const  for  the  defendant,  admiiting  that  if  the  devisor  were 
to  be  considered  as  seised  in  fee  of  the  premises  devised,  and  that 
an  estate  in  fee  passed  by  the  devise,  the  husband  could  not  divest 
the  estate  of  his  wife  by  his  surrender  contended  that  such  a  pro- 
perty only  passed  by  the  will,  as  the  husband  might,  during  his 
life,  part  with  to  another.  Mrs.  Eames  was  only  admitted  to 
the  premises  as, mortgagee  in  fee,  and  having  never  acquired  the 
equity  of  redemption,  she  could  only  convey  the  same  estate  ' 
which  she  had.  The  premises  still  continued  subject  to  the 
equity  of  redemption,  which  consisted  in  Osboum  :  there  is  no 
evidence  that  it  was  released ;  and  sufficient  time  has  not  elapsed 
to  raise  such  a  presumption.  The  case  of  Bates  v.  Danhy{b)  is 
directly  in  point.  There  it  was  held  that  a  husband  might  dis- 
pose of  bis  wife's  mortgage  in  fee;  and  an  incumbm nee  which 
he  had  created  upon  it  was  held  valid  against  his  widow,  even 
though  no  legaj  assignment  of  it  had  been  ipade  by  him  at  the 
tifue,  but  the  whole  rested  in  agreement.  So  in  Bosvillv.  Bran- 
der  (c)  where  ^feme  sole  mortgagee  in  fee  married  a  person  who 
afterwards  became  bankrupt  and  died,  it  was  held  that  his 
assip^nees,  and  not  the  wife,  were  entitled  to  the  mortgage;  and 
the  Master  of  the  Rolls  said  that  the  legal  estate  of  the  inheritance 
of  the  lands  in  mortgage  continuing  in  the  wife  made  no  differ- 
ence, it  being  no  more  than  a  trust  of  the  assignees ;  like  the 
common  tase  where  upon  the  death  of  a  mortgagee  in  fee,  the 

{d)  Fide  Powel  oo  mortj^et,  2d  edit.  S98.  306.  Martin  d.  fVeston  v.  MowUng^ 
9  Burr,  969.  Vida  also  S  Cotn.  Dig.  556.  tit.  Baron  &'  Femt.  (D.  2.)  CaUhr,  92.  Co. 
L,ii,  187.  «.  291.  FUt,  N.  B.  446.  writ  of  cui  in  vUa,  Shep.  Touch.  90S.  JPcrJt.  f.  223. 
:«  J/e«.  8  o*28.f.6. 

{b)  2  Jtk.  W.  (c)  1  Pr.  iniL  458. 

mortgage 
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1794.  raortgan^e  money  belongs  to  the  executor,  though  the  heir  tak« 
the  legal  estate  by  descent ;  and  she  is  only  a  trustee  for  theexf* 
cutor.  And  he  added,  that  if  the  wife  brought  an  ejectment 
FkEMATt.  g|,0  ^ould  be  injoined  in  equity.  Now  here,  though  the  1^1 
estate  might  continue  in  the  wife,  yet  she  is  no  more  than  a 
formal  trustee  for  those  who  claim  under  her  husband.  And  io 
Armstrong  ▼.  Pierce  (a)  the  court  said,  they  considered  it  as  a 
nettled  point,  that  the  formal  title  of  a  trustee  should  not  l^eset  ap 
in  ejectment  against  the  cestui  que  trust,  because  from  the  nature 
of  the  two  rights  the  cestui  que  trust  is  to  have  the  possession.  In 
Martin  v.  AIowling(b),  a  copyhold  having  been  mortgaged  io  fee, 
and  the  mortgage  forfeited,  the  mortgagee  devised  it  to  his  son 
and  his  wife,  and  the  heirs  of  their  bodies ;  the  son  alone  after- 
wards surrendered  it  to  the  use  of  another  in  the  life-tinte  of  bis 
wife ;  and  it  was  held  that  the  surrender  was  good,  accordin*;  to 
the  apparent  intent  of  the  parties  to  consider  this  as  per^nal 
property.  There  the  ejectment  was  brought  by  the  heir  at  law, 
but  the  Court  gave  judgment  for  the  defendant,  who  claimed 
under  the  surrender.  But  at  any  rate,  if  the  plaintiff  be  enti- 
tled to  recover  at  all,  it  can  only  be  for  a  moiety  ;  for  certainly 
the  husband  might  dispose  of  his  moiety  without  the  concur- 
rence of  his  wife. 

JLord  Kenyon,  Ch.  J. — We  are  now  in  a  court  of  law,  and 
we  are  called  upon  to  decide  on  the  legal  rights  of  the  parties. 
It  seems  to  me,  from  the  manner  in  which  the  case  is  drawn, 
that  it  was  intended  to  be  argued,  that  the  devise  in  the  first  will 
to  the  nephew  J.  Freestone  and  JL.  his  wite,  created  a  joint  tenan- 
cy, but  that  question  has  been  properly  abandoned;  for  though  a 
devise  to  A.  and  £.,  who  are  strangers  to,  and  have  no  connection 
with  each  other,  creates  a  joint  tenancy  the  conveyance  by  one 
of  whom  severs  the  joint  tenancy  and  passes  a  moiety,  yet  it  has 
been  settled  for  ages,  that  when  the  devise  is  to  the  husband  aad 
wife,  they  take  by  entireties,  and  not  by  moieties,  and  the  bo^:- 
band  alone  cannot  by  his  own  conveyance,  without  joiniag  his 
wife,  devest  the  estate  of  the  wife.  This  is  sufficient  to  warraat 
us,  sitting  in  a  court  of  law,  in  determining  in  favour  of  the  pre- 
sent plaintiff.  But  even  in  a  court  of  equity  it  cannot  be  said 
that  the  legal  estate  belongs  to  the  persons  entitled  to  the  bene- 
ficial interest:  if  it  did,  there  would  have  been  no  occasioe  for 

(fl)  3  Burr.  1898.  (*)  ^  Burr,  969. 
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the  statute  o£Anne(a)  to  compel  infant  minors  to  convey,  when      1794. 
they  have  the  bare  legal  estate.     Besides  if  the  defendant  went 


into  a  court  of  equity ;  from  the  time  when  the  mortgage  wa?  agub^at 
made  in  1741  to  the  present  moment,  there  is  not  a  single  cir-  Pabaatt. 
cumstance  to  shew  that  the  parties  considered  the  interest  of  the 
mortgagor  as  existing.  In  the  case  cited  from  Burrow^  the  es- 
tate was  sold  subject  to  the  equity  of  redemption :  but  this  estate 
was  given  absolutely,  and  it  has  been  considered  as  irredeemable 
by  all  the  parties  through  whose  hands  it  has  passed.  If  the  mort- 
gagee conveys,  subject  to  the  equity  of  redemption,  that  right 
may  be  kept  alive  for  any  indefinite  length  of  time  as  far  as  I 
know:  the  Court  of  Chancery  has  determined  that  itmayjbe 
preserved  for  50  years.  But  if  twenty  years  have  passed  without 
any  redemption,  in  \vhpm  does  the  legal  estate  vest  ?  In  the 
mortgagee  ;  and  it  would  escheat  to  the  lord  for  want  of  the  heirs 
of  that  person.  Therefore,  neither  in  law  or  in  equity,  can  the 
defendant's  title  be  supported ;  though  I  wish  to  disavow  mixing 
considerations  of  equity  in  the  decision  of  a  legal  right. 

Grose,  J. — The  la\v  respecting  a  devise  to  husband  and  wife 
is  laid  down  in  1  Inslit.  as  Liord  Kenton  has  stated  it.  As  to 
the  case  in  Burrow.^  it  diflfers  from  the  present  in  this  respect : 
there  Lord  Mansfitld  observed  that  the  devisor  considered  it  as 
part  of  his  personal  estate ;  whereas,  here  the  devisor  clearly 
considered  that  she  was  disposing  of  her  real  estate. 

Lawrgnce,  J. — I  concur  in  the  opinion  delivered  by  tlie 
Court.  And  there  is  a  subsequent  clause  in  the  will,  shewing 
the  intention  of  the  testatrix ;  she  thereby  gave  her  ready  money, 
securities  fpr  money,  and  personal  estate,  to  the  husban4  alone. 
She  therefore  distinguished  between  the  estate  in  question,  which 
she  considered  as  her  real  estate,  and  her  personalty. 

Postea  to  the  plaintiff. 

{a)  7  Jlwu  c,  19. 


Ha  VILA  ND  against  Cook. 

rilO  an  action  of  assumpsit  the  defendant  pleaded  his  bank-  tf  adffend- 
-■-    ruptcy  before  the  cause  of  action  accrued.     At  the  trial  »ntrriyon 
before  Grose^  J.  at  the  last  Gloucester  assizes,  the  debt  was  ad-  under  a 

second  com- 
mission of  banknipc  aeaiost  him,  under  which  be  has  not  paid  15«.  in  the  ponnd,  the  platntiiT,  in  or- 
der  to  deprive  him  of  the  benefit  of  it,  may  pn>dace  the  proceedinn  nnder  the  former  commission, 
and  prove  that  he  submitted  to  it,  without  proving  the  tradinfi^,  the  act  of  bankruptcy,  and  the 
•ther  facti  which  arc  ncces^ry  to  support  the  commission  as  agaiost  third  person*. 

mittcd, 
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1794.      mitted)  and  the  defendant  produced  hie  certificate.    In  rcph\ 

the  plaintift^'s  counsel  slated  that  the  defendant  had  been  a 

^mrabS^  bankrupt  under  a  former  commission,  and  had  not  paid  I5.r.  in 
Cook.  ^Ij^  pound  under  the  latter  (//);  and  the  question  was,  Whether 
in  such  a  case  it  was  incumbent  on  the  plaintiff  to  prove  the 
trading,  the  act  of  bankruptcy,  and  every  other  fact  necessary  to 
support  the  first  commission  ?  or.  Whether  it  were  not  sufficient 
to  produce  the  commission  and  the  proceedings  under  it, and  to 
prove  that  the  bankrupt  himself  submitted  to  it  ?  The  learned 
judge  was  of  opinion  on  the  authority  of  Dalbiac  v.  Teasdalr, 
which  happened  some  years  ago  in  the  Common  Pleas,  that  tht; 
latter  was  sufficient  proof  in  such  an  action  as  the  present ;  and 
on  this  proof  the  plaintiff  obtained  a  verdict ;  but  liberty  wa? 
given  to  the  defendant  to  move  to  have  that  verdict  set  a»dp, 
and  a  verdict  entered  for  him,  if  the  judge*s  opinion  could  not 
be  supported. 

JVigley  was  now  to  have  shewn  cause  against  a  rule  whir b 
had  been  obtained,  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  altered :  but  the  Court  desired 

Dauncet/\o  support  his  rule ;  who  argued,  that  in  general  the 
proof  given  at  the  trial  was  not  sufficient  to  establish  a  baok- 
ruptcy,  and  that  there  seemed  to  be  no  reason  to  distinguish  this 
from  the  common  case. 

Lord  Kknyov,  Ch.  J. — As  the  bankrupt  surrendered  under 
the  first  commission,  and  submitted  to  it  throughout,  the  evi- 
dence given  at  the  trial  wa&  sufficient  as  against  him ;  tboo<^ 
as  against  other  persons,  proof  of  all  the  facts  to  support  the 
commission  must  be  given.  Even  in  the  case  of  a  frauduicDt 
bankruptcy,  as  the  person  himself  submitted  to  it,  yet  as  be 
concealed  part  of  his  effects,  he  suffered  a  capital  punishment  (h\ 

Per  Curiam^  Rule  dischaiged. 

(«)  Vid€  b  Gm.  2.  c  30.  j.  9.  (*)  F/de  R.  v.  Ptrrot,  2  Burr,  1122, 1315. 
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1794. 

The  King  atrainsi  The  Inhabitants  of  Sutton.  Sahinfnv, 

^  Jume  28th. 

TT  BOARDMAN,  the  pauper,  resided  with  his  father  ^J^}^^ 
JLJL  •  as  part  of  his  family  upon  part  of  a  tenement  of  about  ingdepm- 
SO/.  per  annum,  in  Bold  in  the  county  of  Lancaster j  and  was  rea'*no40 
hired  for  a  year  to  M  r.  Beckeil  of  Sulton  in  the  cou  nty  of  Chester,  tb2^«d  of* 
which  he  served  in  Sutton,  and  then  returned  to  his  fathdr  in  ^«  yf^* 

was  tak^n 

Bold  at  Christmas.  At  Candlemas  following  he  attained  the  age  home  by  his 
of  21,  and  having  remained  with  his  father  from  the  time  of  iwedW'aA- 
his  leaving  Becheti^s  service,  he  continued  with  him  as  part  of  ^^JJo^Jj! 
his  family,  being  employed  in  husbandry  without  any  agreement  ceWed  the 
as  to  service  until  Christmas  afterwards,  his  father  allowing  him  the  whole 
what  he  thought  fit.     He  was  then  hired  for  a  year  by  Mr.  JS^hSlpV 
Kerfoot  in  Great  Sankejf  to  serve  in  husbandry  at  the  wages  of  2JJ{^"n 
7/.  10^.,  and  5^.  more  in  case  his  master  approved  of  his  service;  the  maste/s 
he  continued  in  that  service  until  he  was  unfortunately,  by  the  thM^hhe 
visitation  of  God,  deprived  of  his  reason  about  the  mouth  of  SJh^lTfi^ 
October  or  beginning  of  November  next  following,  at  which  time  ^^  ^^ 
his  father  became  acquainted  with  bis  situation,  and  very  soon  remalruier 
afterwards  fetched  him  away,  taking  him  home  to  Bold,  and  in  re  rf^t 
two  or  three  weeks  afterwards  came  and  received  the  wages  of      '^ 
7/.  10 J.,  but  not  the  5;.;  and  the  father  afterwards  kept  him  at /^^.*'  '^^''^'^^^ 
home  as  part  of.  his  family  Yor  about  ten  years  in  Bold,  where  '^'^-  '^  ^  ^'-  *"^ 
the  father  lately  died,  the  son  during  all  that  time^  as  well  as 
since,  continuing  in  the  same  unfortunate  situation.  The  Court 
of  Quarter  Sessions  on  an  appeal,  being  of  opinion  that  the  pau- 
per was  settled  in  Sutton,  confirmed  an  order  of  two  justices, 
by  which  be  was  removed  from  Bold  to  Sutton,  and  they  stated 
the  above  case  for  the  opinion  of  this  Court. 

Law  and  Scarlett,  in  support  of  the  order,  argued  that  the 
pauper  did  not  gain  a  settlement  iq  Great  Sankey,  by  his  service 
with  Kerfoot.  In  order  to  acquire  a  settlement  by  hiring  and 
service,  the  statute  8  &  9  fV.S.c.  SO.  requires  that  the  servant 
^^  shall  continue  and  abide  in  the  same  service  during  the  space 
'^  of  one  whole  year."  And  though  in  the  construction  oh  that 
act,  it  hits  been  held  that  actual  service  during  the  whole  time 
is  not  necessary,  but  that  there  may  be  a  virtual  service,  this 
does  not  come  within  any  of  those  cases^  which  may  b^  ranged 
YoL.  y.  2U  in 
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1794.      in  three  cla5:se8.  1st,  Where  the  service  has  been  obstracted  or 
'  attempted  to  be  so  by  the  nrrongful  act  of  the  master;  2dly, 

^affui      Where  the  master  has  dispensed  ivith  part  of  the  senrice ;  or, 
toots  of  '  Sdly9  Where  the  service  has  been  abridged  by  some  temporary 
SvTToir.     incapacity  of  the  servant  to  discharge  it.    The  first  of  these  is 
totally  out  of  the  question  here.  Nor  does  this  case  come  within 
the  second  class;  because  dispensation  is  ah  act  of  the  will,  and 
pfe-supposes  the  power  of  compelling  the  performance  of  that 
which  is  dis(>ensed  with :  whereas  here  the  roaster  could  not  have 
enforced  the  remainder  of  the  service,  the  servant  being  phjsi- 
cally  incapacitated  to  perform  it.  Neither  is  this  within  the  third 
class  of  cases;  for  in  those  the  service  was  only  suspended  for  a 
time.  In  i?.  V.  Cfiristchur'ch  (a)  the  absence  was  only  for  seven- 
tecri  d&js ;  and  there  the  master  would  have  received  the  servant 
again  into  his  service  il"  she  had  recovered.    In  R.  v.  IsHp[b\ 
the  servant  was  only  ill  for  six  days,  arid  he  continued  in 
the  master's  bouse  during  the  time  of  the  illness.    And  in 
H.  V.  Sharrington  (c)  the  absence  of  (he  servant  for  the  purpose 
of  having  his  le^  cured,  which  had  been  broken,  was  held  to 
be  a  reasonable  cause  of  ab$:ence  in  the  servant,  though  the 
.    master  did  not  consent  to  it :  it  is  to  be  observed,  however,  of 
that  case,  that  it  was  not  argued.     But  this  is  distinguishable 
from  nil  the  former  cases  in  this  respect,  that  the  servant  not 
only  resided  out  of  the  master's  house  for  the  two  last'  months  of 
the  year,  and  after  the  wages  had  been  paid,  but  he  was  taken 
out  of  his  master's  service  before  the  expiration  of  the  year  by 
his  father  who  was  then  bound  by  ttie  statute  of  Etitahith 
to  maintain  him*.    The  servant  cannot  then  be  considered  a? 
having  been  virtually  in  the  ser^  ice  of  his  master  for  the  re- 
mainder of  the  year,  since  the  relation  of  roaster  and  servant 
did  not  exist  after  tlie  father  had  received  the  wages.  With  it- 
spect  to  the  wages  too,  it  is  io  be  remarked  tliat  they  were  botali 
|)aid ;  the  sum  of  5^.  was  deducted :  and  even  if  the  whole  yearV 
wages  had  been  paid,  the  servant  was  entitled  to  maintenance 
from  the  master  during  the  remaiiicier  of  Ifie  vear,  for  which 
the  latter  made  no  satisfaction.  Thi^relore  whether  this  case  be 
considered  oh  the  words  of  the  sCaliite  of  Will.  3.  or  on  the  an- 
thoniy  of  the  decided  cases,  the  pauper  gained  ho  settlement  in 
Crtat  Sankfy;  by  determiiilhg  that  he  did  bot,  t&e  Court  niW 

(a)  Burr.  S.  C.  494.  (b)  I  Sir.  4Sd.  (c)  Can^t  eitli.  ofBHt,  v$i  V  5}». 
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not  over-rtilc  any  of  thcaiithorities ;  whereas  a  contrary  decision     J794. 
will  carry  the  doctrine  of  constructive  service,  which  perhaps  it 
was  inkpolittc  to  introduce  at,first,  and  which  has  already  been 
too  much  extended,  fartlier  than  any  case  has  yet  carried  it. 

JLryces(er  and  Lawcjt^  who  were  to  have  argued  on  the  other 
•ide,  Were  stopped  by  the  Court. 

Ldfd  Kenton,  Ch.  J. — The  cases  that  have  already  beert 
decided  on  this  subject,  have  settled  the  principle  on  which  our 
judgment  must  proceed  in  this  case.   As  this  is  a  removal  from 
Bold  to  Sutton^  all  (hat  we  arc  called  upon  to  decide  in  thij^case 
is,  Whether  or  not  the  pauper  be  now  settled  in  Sutton?  and 
whether  the  settlement  which  he  gained  in  that  place  has  or  has 
not  been  superseded  by  a  subsequent  settlement?  for  any  que«* 
lion  that  may  hereafter  arise  between  the  parishes  of  Bold  and 
Great  Sankrj/y  will  not  affect  the  case  now  before  the  Court.  Jt 
is  stated  in  the  case  that  the  pauper  was  hired  for  a  year  in 
Gre/it  Sanhet/\  that  he  continued  in  that  service  as  long  as  he 
was  capable  of  performing  it;  but  that  in  the  course  of  the 
year  he  was  deprived  of  his  reason,  and  consequently  rendered 
incapable  of  discharging  his  duty  to  his  master.    ,13ut  in  the 
consideration  of  questions  of  this  kind  it  is  imniaterial  whether 
the  servant's  incapacity  to  perform  his  service  proceed  from  an  i^r.ft* 
infirmity  of  body  or  of  mind.    Where  indeed  the  servant  com*  ^^'^ 
mils  a  crime,   the  master  may  apply  to  a  justice  to  have  him 
discharged  ;  but  if  no  such  application  be  made,  the  relation  of 
master  and  servant  subsists.  In  this  case  there  being  no  fault  in 
the  servant,  nor  any  application  to  a  magistrate  to  discbarge  him^ 
(for  which  indeed  there  was  no  cause  («),)  1  am  clearly  of  opi- 
nion that  the  relation  of  master  and  servant  continued  during  the 
whole  year,  and  consequently  that  the  pauper  acquired  a  settle* 
ment  by  that  service.   If  he  had  recovered  his  reason  before  the 
expiration  of  the  year,  the  master  might  have  been  compelled  tp 
receive  him  again  into  his  house.  It  was  said  by  Lord  Mansfield 
in  R.  V.  Christdiurch^  that  the  absence  of  the  servant  on  account 
of  sickness  will  not  prevent  his  gaining  a  settlement,  and  that  it 
is  imnaaterial  whether  or  not  such  absence  happen  in  tl)e  middle 
or  at  the  end  of  the  year.     With  regard  to  the  case  of  JR.  Vi 
Sharringtony  though  it  was  not  argued,  it  appears  that  the  Court 
exercised  their  judgment  upon  it,  and  I  subscribe  to  the  doctrinfl 
of  it.     These  observations  are  sufficient  to  dispose  of  this  c^se : 


(a)  ride  JL  v.  The  iDbabiiants  of  Bulcoti,  SS5. 
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but  there  is  aoother  question  behind,  and  as  probably  the  niagb« 
trates  below  will  be  called  upon  to  make  another  order,  I  will 
beg^  to  say  a  few  words  upon  it  for  the  sake  of  their  infonhatioR. 
That  question  is,  Whether,  supposing  the  pauper  gained  a  set- 
tlement by  reason  of  his  service  with  Kerfoot,  he  is  settled  in 
Great  Sankej/y  the  parish  where  the  master  lived  and  where  the 
service  was  in  contemplation  of  law  performed,  or  in  Bo/d  where 
the  father  lived  and  received  his  son  for  the  last  40  days  of  the 
year?  And  upon  this  question  I  have  as  little  doubt  as  on  the 
other  point ;  being  of  opinion  that  the  settlement  i^  in  Greal 
Sanket/j  where  the  service  was  in  law  performed,  thoHgh  the 
servant  did  not  in  point  of  &ct  reside  there  the  last  40  days  in 
the  year.  In  general  the  servant  is  settled  in  the  parish  where 
he  serves  the  last  40  days ;  but  I  consider  tbe  residence  with  the 
father  under  these  circumstances  as  a  residence  in  an  hospital. 
We  should  thwart  our  own  feelings,  and  act  contrar}*  io  huma- 
hity  and  principles  of  public  policy,  if  wc  were  to  determine  that 
the  father  in  this  case  brought  a  burden  on  his  parish  by  receiving 
his  son  into  his  house  from  motives  of  tenderness  and  afiection. 
And  it  must  be  remembered,  that  this  is  not  a  cBse  sui generis \ 
there  are  others  that  stand  in  pari  raiione.  In  general  a  bastard 
is  settled  in  the  parish  where  he  is  born  ;  but  if  he  be  born  in  a 
gaol  (a),  or  house  of  correction  (6),  his  settlement  is  in  bis 
mother's  parish.  And  I  think  that  the  case  of  J?.  v.  Sharringion 
goes  some  way  to  warrant  my  opinion  in  this  case.  For  I  can* 
not  consider  the  pauper's  residence  with  his  father  as  a  iierform- 
ance  of  service  with  his  master ;  he  was  there  diverso  iniuUtty  in 
order  to  recover  from  bis  illness,  and  not  for  the  purpose  of 
serving  his  master.  I  am  therefore  clearly  of  opinion,  that  the 
pauper's  former  settlement  has  been  superseded  by  the  subse- 
quent one  which  he  gained  in  Great  Sankey. 

AsiiuuRST,  J. — It  is  enough  for  the  decision  of  this  case  that 
the  pauper  is  not  settled  in  Sutton. 

Grose,  J. — ^The  principal  question  is,  Whether  or  not  the 
pauper's  unfortunate  indisposition  dissolved  the  relation  ofmaster 
and  servant.  What  was  said  by  Ijord  Mansfield  in  the  caj« 
alluded  to,  and  in  several  others,  is  certainly  true,  that  the 
illness  of  the  servant,  whether  it  happen  at  the  b^inning,  in 
the  middle,  or  at  the  end  oflhe  year,  does  not  operate  as  a  dis- 


tk)  IfiesM.  Oi».  91. 


St'C  also  jR.  V.  SL  Peitr  ^  St.  Pmil,  CM.  319.  per  BmOff,  h 

solatioB 
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solution  of  the  contract  between  master  and  servant.    The      1791. 

master  is  bound  to  take  care  of  his  servant  during  illness,  if  the  ■ 

latter  insist  upon  it.     Then  if  the  servant's  illness  does  not  put  ^l^/ilrf  * 

an  end  to  the  contract,  it  subsists  until  the  end  of  the  year :  and  T^*  *"*»H: 

i_.^..t.  .  ..        bitants  of 

here  in  fact  it  did  subsist,  the  master  so  considered  it,  and  paid  Svtton. 
the  whole  year's  wages;  though  the  sum  of  5^.  was  not  given, 
that  was  not  to  form  part  of  the  wages,  but  was  to  have  been 
«;iven  as  a  lM>unty  if  the  master  approved  of  the  servant's  conduct. 
I  f  the  service  under  the  contract  with  Kerfoot  were  performed,  it 
was  not  performed  in  Sutton  ;  and  that  is  sufficient  to  warrant 
us  to  decide  that  the  pauper  is  not  settled  in  Sutton.  It  is  not 
absolutely  necessary  to  say  where  the  pauper  is  settled,  whether 
in  Bold  or  in  Great  Sankei/^  but  for  the  reasons  given  by  my  Lord 
it  may  be  proper  to  give  our  opinion  upon  that  point  also ;  and 
I  perfectly  agree  that  the  settlement  is  in  Great  Sanket/  where  the 
master  lived.  The  case  of  jR.  v.  Sharrington  is  strong  in  support 
of  this  doctrine.  If^ve  can  find  any  case  that  warrants  suph 
an  opinion  we  ought  to  adopt  it.  Though  even  without  the 
authority  of  fhat  case,  I  think  we  ought  not  to  consider  the  re- 
sidence with  the  father  under  these  circumstances  as  a  perform- 
ance of  the  service,  so  as  to  give  a  settlement  in  the  father's  parish. 
The  consequences  of  such  a  determination  would  be  highly  incon- 
venient ;  for  then  a  father  would  be  afraid  of  receiving  a  sick 
son,  who  was  out  in  service,  into  his  own  house,  lest  be  should 
thereby  bring  a  burden  upon  his  parish. 

Lawrence^  J.  declared  himself  of  the  same  opinion. 

Both  orders  quashed. 

Let/cester  then  referred  to  what  was  said  by  Lord  Mansfield  in 
R.  v.  Altony  2  Const.  466.,  as  confirmatory  of  the  opinion  now 
deliveredon  the  second  point;  ^^  Suppose  a  person  in  service  has 
^^  an  accident  upon  the  road  by  breaking  a  leg,  and  he  stays  40 
^'  days  in  a  place,  shall  that  be  a  settlement  ?" 


D 


LocKiiART  and  Others  against  Mackreth.  Tuetdny, 

Juljf  lA. 

EBT  on  bond  bj  original;  the  defendant,  having  privi-  Thepiraof 

lege  of  Parliament,  neglected  to  appear  at  the  return  of  dUemrannot 

the  summons,  and  the  plaintiff  issued  out  a  distringas  against  fa  uie^g^ife- 

ml  issue 
book;  bat  if  the  defendant,  who  is  entitled  to  an  imparlance,  do  enter  it  there  before  the  plaintiff 
is  entitled  to  a  plea,  it  operates  as  a  waver  of  the  imparlance,  and  enables  the  plaintifl*  to  sign 
judgment  a»  for  want  of  a  plf  a.    [6  East.  549.] 

him ; 
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1794.     htm ;  the  defendant  havingappcaredontbeSOth  cfifayj  Ibrer 

'..  days  before  the  end  of  Easier  term,  the  plaintilfe  on  the  same 

^f(aintt      day  delivered  a  declaration  against  hiniy  nitb  notice  to  ple^Ml  io 

itkTs.'      four  days,  and  a  rule  to  plead  was  given ;  on  the  Slat  a  ^ leairas 

demanded ;  on  tbe  Sd  of  June  the  defendant  demanded  oyer  aiid 

a  copy  of  the  bond,  which  was  given  tbe  next  day.    •On  the 

5th  of  June  the  defendant  made  this  entry  in  the  general  issue 

book,  with  the  clerk  of  the  judgments,  -'  The  defendant  pleads 

^^  the  general  issue  of  solvit  ad  diem*^    On  the  14ih  of  June  tbe 

plaintiflb  signed  judgment  for  want  of  a  plea.    Upon  this  the 

defendant  moved  to  set  aside  the  judgment,  and  tbe  writ  of jieri 

facias  executed  thereon,  on  two  grounds ;  first,  that  as  the  de« 

deration  was  not  delivered  in  four  days  before  the  end  of  the 

term, he  was  entitled  to  an  imparlance;  but,  2dly,  if  he  were 

not,  that  his  plea  was  regular. 

Marrj/al  now  shewed  cause  against  that  rule.  As  to  tbe  first 
point,  the  defendant  was  not  entitled  to  an  ^imparlance,  he  havii^ 
been  in  contempt ;  Imp,  PracL  B.  R.  486.     In   Rcllasl^  v. 
'  ^  Scoll  (ff),  the  defendant  put  in  bail  the  last  day  of  the  term,  but 

did  not  justify  until  the  fourth  doy  of  theToUowing  term ;  and 
lio  declaration^/^  &<f If e  eiie  havingbeen  deli  vered  before  the  essoign 
day  of  the  second  term,  the  defendant  moved  for  time  to  plead 
till  the  next  terni,buttheCourtrerused.it,  saying  that  wberethe 
defendant  himself  did  not  perfect  his  bail,  orenter  an  appearance 
in  due  time,  the  plaintiff  should  not  be  considered  as  guiUy  of 
laches  by  not  declaring  until  bail  was  .perfected.  So  here  the 
defendant  not  having  appeared  at  the  return  of  the  summons 
relying  on  his  privilege,  cannot  object  that  it  was  the  fault  oflho 
plaintiffs  in  not  declaring  sooner.  'But,  even  if  tbe  defendant 
were  entitled  to  an  imparlance,  he  waved  that  advantage  by  de- 
manding oyer  of  the  bond  and  condition,  or  at  least  by  actually 
entering  a  plea,  though  that  plea  were  a  nullity ;  as  in  the  instance 
of  a  plea  in  abatement  (&),  which,  though  bad  because  pleaded 
after  the  four  days,  operates  as  a  waver  of  the  right  of  a  demand 
of  a  plea,or  of  timeto  plead.  Secondly,  this  Mas  not  such  a  plea 
as  the  plaintiffs  were  bound  to  notice.  No  plea,  that  concludes 
with  a  verification  as  this  does,  can  be  entered  in  tbe  general  issue 
book,  but  must  be  delivered.  This  plea  is  also  bad  onaqotber 
account;  the  defendant,  having  craved  oyer  of  the  bond  afid 
condition,  was  bound  to  set  them  forth  in  his  plea ;  atid,  not 
having  done  so,  the  plaintiffs  were  warranted  in  ^iigpiog  jtt4g' 

[a)  Jntc,  S72.  (6)  Vide  Brandon  v.  Payoi,  ca/e,  1  «d(.  689. 
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ment  as  for  want  of  a  plea.     Wallace  v.  The  Duchess  of  Cum'-      1794. 
berlandj  anle^  4  vol,  371. 


Woorf  in  support  of  the  rule.  The  defendant  was  entitled  to  ^ag^^t^ 
an  imparlance  in  this  case,  the  declaration  having  been  delivered  ^'ac*- 
only  three  days  before  the  end  of  the  term ;  and  this  right  he 
did  not  wave  by  ciaving  oyer ;  for  oyer  is  a  thing  that  must  ne- 
cessarily  precede  the  plea,  and  is  demanded  for  the  purpose  of 
enabling  the  defendant  to  prepare  his  plea.  As  to  the  other 
question,  respecting  the  validity  of  the  jplea :  the  plea  o( solvit 
ad  diem  is  as  much  an  issue  qf  course  as  non  est  factum^  and 
mi^ht.be  entered  in  the  general  issue  book«  In  the  Court  of 
Common  P,Ieas,  sohU  ad  diem  is  considered  as  a  general  plea, 
and  it  does  not  require  the  signature  c^f  a  serJeant,  In  this  court 
also  it  is  so  much  considered  as  a  general  issue,  that  tlie'officb  ' 
of  Clerk  of  the  Papers  will  not  take  it  in.  But  if  the  ple(i  were 
not  properly  entered,  then  it  must  be  considered  as  no  plea,  ih 
w  hich  case  the  defendant's  right  to  imparle  is  not  \vavedl  Either 
therefore  this  was  or  was  not  a  good  plea ;  if  it  were  a  good  one, 
the  judgment  is  irregular,  because  signed  for  want  of  a  plea :  if 
not,  then  the  judgment  was  signed  too  early,  because  tlie  de- 
fendant had  a  right  to  imparle. 

The  Court  (after  conferring  with  the  master)  said  that  the 
judgment  was  regularly  sigiied.  That  the  plea  of  solvit  ad  diethy 
concluding  with  a  verification,  could  not  be  entered  in  (he 
general  issue  book;  but  thqt  though  it  w^re  not  good  as  a 
plea,  because  improperly  entered,  it  operated  as  a  waver  of  the 
defendant's  right  to  impade;  like  the  copnmon  case  where  a  de- 
fendant puts  in  an  improper  plea  in  abatement,  .which,  though 
not  good  as  a  plea  in  abatement,  supersedes  the  necessity  of  a 
rule  to  plead.  And.^h^t^this  being  a  mere  matter  of  practice, 
however  doubtful  the  reason  on  which  it  was  founded  might  be, 
it  ought  now  to  obtain,  the  master  certifying  this  to  be  the 
uniform  practice  of  tho,Court. 

Ilule  discharged. 


664  CASES  IS  TRINITY  TERM 

1794. 


ifj^ne^,         The  King  againtt  The  Inhabitants  of  South  Lynn. 

i^MdatJ*  ril WO  justices  removed  3/ary,  Judith,  Thomas,  and  Francis 
by  a  widow  X-  ffqward,  the  infiint  children  of --f»«  Ilotcard  widow  by 
mroi  of  101.  Charles  Iloxcard  her  decea.«ied  husband  from  the  parish  otSonth 
ootbe  ooo^*  Xyiw  to  the  parish  of  East  Bilney^hoih  in  the  county  of  Nor/of k. 
mdraceon  ^^^  Sessions  on  appeal  quashed  the  order,  stibjpct  to  the  opinioD 
theuuDete-  of  this  Court  on  the  following^  case :  Charles  Iloxcard  the  father 
with  her  of  the  paupers  was  legally  t^ettlod  in  Ensi  hHney  prior  to  84th 
isfiSJlV^  Oc/oicrl792.  Onthe^^SdOc/ofcer  ITOSthesaidCWes //rnrW, 
toilvf  hers  '^'"S  ^^®"  *"^  ^^"^  ^xxx^  time  before  in  pos^^esston  of  p  coUaf^c 
cetuement.  and  land  in  fFiggenhall  St.  Peters  in  the  county  of  Xjrfblk^  at 
gain  a  let-  the  jearly  rent  of  2/.  I2t.  6d.  hired  a  house  in  South  Lynn  at 
40dS^i*K^  the  yearly  rent  of  9/.  and  paid  lOi.  6d.  in  part  of  the  rent:  and 
tfnenMn?or  ^^  ^^^  following  day  he  and  his  wife  and  their  four  c-'ildren 
tbeyeviy  entered  into  possession  and  resided  thereon  till  his  death  en 
the  party  the  8th  November  179S;  still  keeping  possession  of  the  cotta^ 
in'ifhe'^-  and  land  in  WiggcnhalL  Charles  Uoxcard  died  intestate,  and 
teranfto  ^^  letters  of  adtninibtration  have  been' granted  to  his  widow  or 
the  pre-  any  other  person.  Upon  his  decease  his  widow  Ann  Uox^ard 
\  EatL  kept  possession  of  and  occupied  the  house  and  cottage  in  South 
Lynn  and  fPlggenhall;  but  she  and  her  children  resided  in 
South  Lynn  until  the  1 1th  of  December  1799:  and  on  her 
quitting  possession  of  the  house  at  South  Lynn  she  paid  the 
landlord  I2s.  which  with  the  money  paid  him  before  by  her 
husband  was  for  half  a  quarter's  rent.  After  this  she  re- 
mained in  possession  of  the  cottage  in  WiggenhalL  The  respond- 
ents called  Charles  Newman,  the  owner  of  the  said  house  in 
South  Lynn  with  other  estates  there,  and  an  occupier  of  a  small 
garden  ground  in  the  same  parish,  his  own  property,  and  also 
Simon  Newman  and  Ann  his  wife,  which  Simon  is  also  an  occu* 
pier  of  a  dwelling-house  in  South  Lynn  of  bL  a  year ;  but  neither 
of  them  was  assessed  to  the  poor's  rate  of  South  Lj/nn\  whose 
evidence  the  Court  rejected  on  the  ground  of  their  being  rate- 
able, and  therefore  interested  in  the  event  of  the  appeal. 

Harcey  and  Perceval  in  support  of  the  order  of  Sessions. 
The  question  is,  Whether  the  taking  of  the  house  in  South  Lyim 
by  the  widow  and  her  husband  at  the  same  time  that  they  were 
in  posse6sit>n  of  the  cottage  and  land  in  WiggenhaU  was  "  a 

'^  coming 


ri£aj 
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•'  coming  to  settle  upon  a  tenement  of  the  value  of  10/.  a  year,"  1794. 
within  the  meaning  of  thfe  13  &  14  Car.  2.  r.  12.?  if  she  did,  as  ■  ' 
she  remained  irremoveable  for  the  space  of  forty  days,  she  ^j!^^^** 
•vained  a  settlement  in  South  Lt/nn^  where  she  rei^ided.  It  will  "j^  ^n**- 
be  objected  tliat  as  the  forty  days'  residence  of  the  widow  was  Sooth 
under  two  different  titles,  xiz.  16  days  during^  the  life-time  of 
the  husband  under  his  title,  and  thirty-three  days  after  his  death 
by  the  permission  of  the  landlord  as  his  tenant,  these  two  dif- 
ferent recfidenccH  cannot  be  joined  together  to  make  up  the 
forty  days.  But  thouo;h  no  case  of  this  kind  has  yet  been  ex- 
pressly adjudged,  it  falls  within  the  principle  of  other  deter- 
minations and  the  words  of  the  13  &  14  Car.  2.  It  cannot  be 
denied  but  that  if  the  husband  had  continued  to  reside  for  forty 
days  in  South  Lj/nn,  he,  and  consequently  his  wife,  would  have 
gained  a  settlement  there.  Then  during  the  sixteen  days  that 
he  lived  there  the  settlement  was  going  on  progressively.  The 
husband  and  wife  had  come  ta  settle  upon  a  tenement  of  the 
yearly  value  of  lOA,  and  they  were  consequently  irremoveable. 
The  same  observations  apply  to  the  succeeding  residence  of  the 
widow  for 'thirty-three  days  after  the  death  of  the  husband. 
If  that  residence  of  thirty-three  days  had  been  extended  to  forty, 
it  is  clear  that  it  would  have  conferred  a  settlement.  For  this  is 
hot  like  the  cases  where  thd  question  has  been  whether  a  man 
should  be  settled  by  residence  for  forty  days  on  his  own 
estate,  and  therefore  the  case  of  the  King  v.  Widmorthy  (a),  and 
others  of  that  description,  do  not  apply,  where  it  was  held  neces- 
sary for  persons  on  whom  property  devolved  by  death  to  takeout 
letters  of  administration  in  order  to  entitle  them  to  gain  a  settle- 
ment by  r'esidence  for  forty  days  on  their  own  estate ;  for  cases 
of  that  sort  depend  on  a  distinct  head  of  settlement  law,  namely, 
on  a  residence  upon  an  estate  belonging  to  the  party  himself,  in 
which  case  the  yearly  value  is  immaterial,  and  it  only  becomes 
necessary  to  examine  the  title  under  which  such  residence  was 
had.  Whereas  in  questions  arising  immediately  upon  the 
statute  13  &  14  Car.  2.,  where  the  tenement  is  of  the  yearly 
value  of  10/.  the  title  of  the  party  residing  thereon  is  perfectly 
immaterial,  and  the  value  only  is  the  subject  of  consideration. 
This  was  expressly  determined  in  Rex  v.  Neiherseal(b)\  where 
a  man  marrying  an  executrix,  and  residing  with  her  above 
forty  days  on  property  lefl  by  the  testator  of  above  the  yearly 

\a)  Bwr.  S.  C.  109.  (»)  Anlt^  4  voL  258, 

value 
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1794.     value  of  10/.  was  h^ld  to  gab  a  settlement,  aUhounrh  die  had 
not  juroved  tjbe  will ;  the  ,Court  paying  that  as  the  annual  value 

a^dinu^   of  the  esitate  w^is  above  10/.  the  title  of  the  party  r-as  quite  out 
bftant'Sr    of  the  question.     And  even  where  the  party  was  suQered  to  re- 

j°*^^      side  <Mi  a  property  of  such  value  by  the  charity  of  his  brother  (47), 
jet  ;tl|f  t  was  deeiped  sufficient  to  gain  him  a  settlement.    Then 
^ire  i^  no  i:easoQ  why  the  residence  of  the  husband  ip  this  case 
d^ould  not  be  coupled  with  the  subsequent  residence  of  the 
wi;fe,  so  ^8  to  .make  out  the  forty  days  in  the  whole.    This 
bejfig  confessedly  a  new  case  the  Court  ought.to  adopt  that  cpn- 
^tcuction  .>rhicb  is  >varr^nted  by  the  express  words  of  the  act« 
and  which  it  hasbeen  often  lamented  was  pot  pursued  on  former 
qqc^ipns.  The  words  of  the  aqt  are.th^t  ^^  on  complaint  within 
^^ibrty  days  af^er  any  person  shall  come  to  .settle  in  any  teneiyent 
"  uo^er  10/.  a  year"  he  may  be  removed.     Here  the  mother  of 
t)^e  jpaupers  came.to  ^ttle  in  ate^nen^ent  above  10/.  a  year,  and 
continued  tbe^reon  qbove  for.tj'  dp js,  and  therefore  she  \¥as  not 
rc|mqiref^l)lp  .unc)^r  ,tlie  wqrds  qf  ^|ie  act.     1  f  this  construction  be 
not  adcjpted  on  account  of  the  residence  being  under  diiferent 
ixi^y  in*"y  o^hc*'  Sft?^**  of  diflici^lty  are  likely  to  arise,  which  will 
o^riyi^e.be^vpided.  I^M|^po^e  a^wifehiida  separate  estate  vested 
in.^l^steies  for  her  qse;  residence  (hereon  by  her  husband  in  her 
li(e-^ti)ne  fixr  fo^ty  days,jvill  gain  p  settlenj^nt  according  to  /f.  v. 
QffcJturdi  (A)  :  bpt  ip  ca§e  she  Ifft  jt  to  her  husband  by  friil,and 
tI\e.fqi;ty,flays\resideqcecqpld.not  be.pia(|e  qp  without  adding 
SQfpe  jdi^ys  of  resjflepce  by  )>ip  nfter  jier  de<^th,  would  it  be  con- 
t^f^e^^|hat  that  would  ;Knry  ^h^  ^^^  -  A^^P  ^'*®  9^!?®^  quesiion 
cqfu^^ri>ing  the  admissibility  of  the  wi^ness^s^ho  were  reje<;ted ; 
altjiougli  t|ie  Court  in  /?.  v.  Prosser  (c)^(iet^i:miqed  th^t  liabih'ty 
toij^e  rated  was  t\o  ofyectjpn  to  the  witne><s  who  was  there  called 
to  prove. that  ^h^  appellants  ought  to  have  been  inserted  in  the 
e^cisting  v^te;  yet  that,  was  under  very  particular  circumstances. 
There  the jaippellants  themselves  insisted  $ipon,tlieir.right  to  be 
rated  for  the  sftke  of  giving  tlv^p.YPtes  in  Leqmmier;  ^nd  they 
thepselves  called. tl^e  witness  wl)ose  liability  was  objected  toby 
the  pther  side  :  but  it.was  properly  decided  that  be  was  a  com- 
pefent  ^vitness  for.tbat  purpose ;  for  if  the  persons  themselves^ 
>vhose  r;iting  jvas  in  question,  waved  tlje  objection,  po  other  per- 
sqiirhad  any  interest  in  objecting, to  jt.  And  it  )va8  properly  ob- 
^Vi^d  by  the.Court,^hat  as.the  ^vitness  himself  could  not  have 

'    («)  R  T.  FittottiUt;,  mtte,  1  vot.  458.  (»)  Jfite,  3  iwL  114.         (c)  Jnh^  4  mL  \h 

been 
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hectQ  affbcted  by  t^e  existing  T»te  he  could  not  he  ioterested  io      1794. 
the  evidence  he  gaye  on  ,that  occasion.     But  here  the  case  is  dif-   - 
fej*ent,  for  the  witneKi^es  having  n.  permanent  rpropeiity  in  the    ^^j^** 
parisli,  for  which  it  is  found  they  w^*e  liable  to  be  rated^  are  di-    ^  *"*^ 
rectly  intecested  in  defeating  the  settlement  of  these  children  in      SouTrt 
their  own  parish,  a8  they  would  be  liable  to  their  future  main-      ***'*'** 
tenpnce.    .Otherwise,  the  .reason  for  admitting  the  Competency 
of  tbe^e  witnesses  will  also  extend  to  admitting  the  evidence  xif 
a  parishioner  who  is  in  fact  rated,  provided  he  has  paid  the  rate; 
because  it  may  equally  be  said  in  that  case,  that  such  person  hav- 
ing paid  his  quota  can,h¥kve  nojutt^restin  the  ^application  of  the 
money  collected  Uf^der  it;  aq^l  in  both  cases  the  party  is  liable 
to  nH  future  rates. 

Sheph^rfi  contra^  .wai*  stopped  by  tlie  Court. 

Lord  I^EN  YONjCh.  J. — With  regard  to.the  second  point,wliich 
has  been  .made  respectinglhe  competency  (a)  of  tlic  witnesses,  I 
see.no  reaaon  to  depart  from  the  opinion  given  in  /If.  v.  Prosser. 
As  to  the  other  qiicstion  :  if  we  were  to  decide  on  the  express 
ivordsofthe  act/pf,parlianicnt,  we  should  overturn  99  cases  out 
of  an  hundred  th^t  have  been  determined  on;this  statute.  If  a 
mere  residencaon  a  tenement  fqr  iO.days  irremoveable.werej(txffi- 
cienttogive  a  scttlementyevery  lodger  and  every  servant  residing 
for  that  length  of  time  would  then  acquire  a  settlement ;  but  in 
order  to  gain  a  settlement  by  residing  on  a  tenement  of  the  yearly 
value  of  10/.,  the  party  must  sts^nd  in  the  relation  of  tenant  to  the 
property  for  40  days.  Here  there  was  an  inchoate  right  in  the 
husband,  and  afterwards  in  the  widow,  which  if  completed  by  a 
full  residence  of  40  days,  in  either  case  would  have  been  sufficient ; 
but  that  one  necessary  act,  residence  fpr  ^O.dAystby.the^^ine 
tenant  to  the  property,  was  wanting.  The.hu^band.afler  residing 
16  days  on  this  estate  died,  ai)d.then  the  wife  resided  on.it :  But 
what  privity  was  there  between  the  hgsband  aJld  wife  as-^to-tliis 
property  ?  It  appears  that  she.did.pottaUce  outletter;s.pf  admipi* 
stration  soas  to  give.h^r  a  settlement  by-re^jding  on  herowAfor 
^.days,  nor  did. she; reside  on  the  estate- for  (hat. tiii^  as  tenant 
of  (he  premises;  and  indeed  she.  was  not  solely,  en  tjU^d.to^dipi- 
nistration.  Tlie  case  of  Jl.  v.  N^lherseal  is.differept  from i the 
present,. beqausejtbere  the  est^teiwas  beqiueatbed'to  the  widow, 
whose  second  (hfisbaiul  livedt40  days  .upon  it.  iBntbereithere 
yvaspo, privity  of  ^ntract  or.pf, interest  whatevi^r  between ifhe 
pauper. and.  her  Ut^  J^asbmd  ;  ^ai^Iilfe  caiinot  «poQeet.tbe.i;Q&i- 

X«)  VUUM>  v.sTJw.UbabUants  of  IMiU  X^wkUifj  po$t.  6  99L  X51. 

dence 
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1794.      denceof  the  husband,  as  tenant,  with  the  residence  of  the  widow 

-  as  tenant,  so  as  to  complete  the  40  days'  residence  by  both. 

^oMfT^   Though  this  case  is  new  in  specie,  it  is  not  new  in  principle : 

b'tonteof    ^^^  "P®"  ^^^  principles  established  in  former  case?,  I  am  of 

BocTv      opinion  that  the  widow  did  not  acquire  any  settlement  in  South 

Lynn. 

AsiiHURST,  J. — We  cannot  couple  the  residence  of  the  hus- 
band with  that  of  the  widow,  because  they  were  in  distinct 
rights. 
Grose,  J.  declared  himself  of  the  same  opinion. 
Lawrence,  J. — This  must  be  either  considered  as  a  nevr 
taking  of  a  tenement  by  the  widow,  or  as  a  residence  by  her  on 
her  own  estate  coming  in  under  the  title  of  her  husband.  Con- 
sidered in,  the  former  point  of  view  ;  under  the  stat.  IS  &  U 
Car.  S.  the  pauper  only  gains  a  settlement  by  the  credit  of  baling 
a  tenement  of  the  value  of  10/.  per  annum  :  then  there  rou5;t  be 
a  residence  for  40  days  after  the  party  has  obtained  that  credit. 
If  considered  in  the  other  point  of  view  ;  it  appears  that  the 
widow  did  not  take  out  letters  of  administration  to  her  husband; 
and  all  the  cases  have  determined  that  the  widow  has  no  right 
without  administering :  but  even  if  she  had  administered,  there 
must  also  have  been  a  residence  for  40  days  under  this  title. 

Order  of  Sessions  quadied. 


WeiniUtay^  The  KiNG  against  The  Inhabitants  of  Hales. 

July'iA.      

If  AsriTMit  f  m  1  WO  justices  removed  Martha  Mitchell  from  the  parish  of 
liiga  yw^f  -■-  lioles  in  Norfolk  to  the  parish  of  Wrentham  in  Suffolk.  The 
wMch'was  Sessions  upon  appeal  quashed  the  order,  and  stated  the  following 
""^^ecthTe  ^^^  ^^"^  ^^'^  opinion  of  this  Court :  "  The  pauper,  M.  Mitchell^ 
hiriiis«  ^  ^^  being  legally  settled  in  Wrentham^n  fortnight  after  old  J/icAae/* 
tifmeni  '  **  mos  1792,  heard  from  Miss  L.  Gatyiham  of  Becclesj  that  her 
^"itlbyit,  "  fethcr,  Mr.  Garnham  of  HaUs^  farmer,  wanted  a  servant ;  and 
coii^inue^  (c  agreed  with  her  to  go  to  Mr.  Garnltam\  a  month  upon  liking; 
of  anofber  <<  she  went  thither  accordingly,  and  in  the  spring  following  Miss 
Juticesmay  ^  Gamham  told  the  pauper  that  if  she  behaved  well  and  did  her 
Eiri^fo^  ^^  vioik  properly  she  should  have  fcur  pounds  for  a  year.  The 
the  second  u  pguper  continued  ill  Mr.  Gamham^s  service  without  any  other 
4I0  f^'  ^^  agreement  until  the  Christmas  following,  when  she  quitted  the 
<<  service ;  but  a  fortnight  after  Michaelmas  1793  she  received 

"four 
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*^  four  pounds  for  a  year's  wages  then  due ;  and  for  the  remain-      1794. 
^*  der  of  the  service  from  that  time  she  received  eighteen  pence  ■■ — 

^^  a  week,  being  the  proportion  of  wages  then  due  at  the  rate    '^^£j'* 
«  of  4/.  p«.r  ««»«,«."  '    ^J-fcj 

.    Ilarcey  in  support  of  the  order  of  Sessions  was  stopped  by     Haia. 
the  Court. 

Beercroft  and  Wilson^  contra j  contended  that  this  was  a  retro- 
spective hiring  for  a  year,  if  it  could  be  said  to  be  any  hiring  at 
all  for  that  term ;  for  here  there  was  no  conditiShal  hiring  for  a 
year  when  the  pauper  went  into  the  service,  but  she  went  upon 
liking  without  any  agreement  whatever.  This  therefore  falls 
expressly  within  the  case  of  R.  v.  Ham  (a),  where  under  similar 
circumstances  theCourt  adjudged  that  nosettlement  was  obtained. 
But  they  observed  that  at  any  rate  this  case  was  defectively 
stated,  because  the  Sessions  had  not  found  as  a  fact  that  the 
pauper  was  hired,  either  for  a  year,  or  generally,  either  at  the 
time  when  the  second  conversation  took  place  between  the  pau- 
per and  the  master^s  daughter,  or  at  the  end  of  the  first  year. 

Liord  Ken  YON,  Ch.  J. — ^At  present  the  case  is  so  imperfectly 
statcxl  that  we  cannot  give  any  judgment  upon  it.  A  retro- 
spective hiring  certainly  is  not  sufficient  to  confer  a  settlement. 
But  as  the  pauper  continued  in  the  same  service  after  the  expira- 
tion of  the  first  year,  there  was  abundant  ground  for  the  jus- 
tices to  have  presumed  a  hiring  for  a  year  from  that  time.  How- 
ever, as  the  fact  is  not  stated  one  way  or  the  other,  the  case  must 
be  sent  back  again  to  the  Sessions,  where  most  probably  th^ 
justices,  after  hearing  the  intimation  of  this  Court,  will  fin^  the 
&ct  of  a  hiring  for  a  year,  which  will  put  an  end  to  the  ca$e. 

The  Court  accordingly  ordered  the  case  to  be  sent  back  to  the 
Sessions. 

(«)  Burr,  S.  C.  S04. 


Levett  against  Perry.  w«iMa4ay, 

XA  WES  obtained  a  rule  on  a  former  day  to  shew  cause  why  The  Court 
the  proceedings  should  not  be  stayed  pending  a  writ  of  itaythe 
error  on  a  judgment  of  nonsuit.  plSSSji^* 

Barrow  now  shewed  cause  against  it ;  and  relied  on  Box  v.  ^"•"^^"^^ 
Bennett  (a),  and  Kempland  v.  Macauley  (6),  in  both  of  which  mentof 

i^ithoQt  tome  declaration  of  the  party,  &c.  that  the  writ  of  error  was  brouf  ht  for  delay. 

r«)  IH.Bl  Rip.  C.  B.  499.      (»)  Ants,  A  v$L 436. 

cases. 


17D4. 
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M^^ffy  (lie  6ne  in  the  CommoTi  Pleas  atid  the  other  in  this  court, 
ii  was  held  that  ad  it  was  apparent  that  a  writ  of  error  in  such 
a  case  could  only  be  brought  for  delay,  they  would  not  interfere 
and  stay  the  proceedings :  But 

Per  Curiam. — The  practice  not  to  stay  proceedings  pending 
a  writ  of  error  must  be  confined  to  those  cases  where  the  party 
himself,  his  attorney,  or  bail,  declare  (a)  that  the  writ  of  eftor 
is  htoughi  only  for  delay. 

Rule  absolute. 

(a)  Fide  MttHtrmnn  v.  Qrmd^p—L 


IVedneidm'^ 
July  2d. 

A  leUle- 
lueateainrd 
by  aScotcb- 
nian  ionic 
vrars  after 
IiU  son  had 
left  hi<i  fa- 
mily and 
enlisted  in 
the  army  if 
not  com- 
miinirated 
to  cbe  too. 


The  King  againsiThe  Inhabitants  of  Stanwix. 

J'ANiE  Campbell  widow,  Isabella  Campbell  widow,  and  her 
five  children,  were  removed  by  an  order  <)f  two  justices  from 
that  part  of  the  parish  of  St.  il/arys  which  lies  within  the  liber- 
ties of  the  c\ty  of  Carlisle  to  Stantcix^  both  in  the  county  of  Cum* 
berland.  The  Sessions  on  appeal  confirmed  the  order,  sul^ecc  to 
the  opinion  of  this  Court  on  the  following  case:  The  first  named 
p^uptr^JaveCampbel/y  (who  died  since  the  making  of  the  order,) 
was  the  widow  of  Alexander  Campbell^  a  Stoichman  deccaj*ed. 
The  fiauper  Isabella  is  the  widow  of  William  CampbellaX^o  deceas- 
ed, ^hich  William  was  th^  legitimate  son  ofAieJtander  and  Jane : 
and  the  five  children  named  in  the  order  arc  the  legiiin^flte 
children  of  WiUktfn  and  Isabella,  Alexander  became  seised  of  a 
messuage  and  tenement  at  Houghton  in  the  parish  of  Sianidx  by 
descent,  upon  which  he  resided  Ijpwards  of  a  year  in  or  about  the 
years  1774  and  r/75.  Sometime  before  and  until  the  premises 
at/foi/g-A/ofi descended  to-i/rxflrnrfer  he  resided  atCr/fl5goa?in5fo/- 
land^  where  William  at  or  AbOiU  nineteen  years  of  age,  and  some 
years  before  the  premises  at  Houghton  descended  to  the  father, 
enlisted  Into  Iheat-my  and  lefthis father's  family  at  Gtasgos!;  JVU" 
//om,arterhavihgbecnat(7iftrff//«r  and  other  parts  beyond  the  sea? 
as  a  soldier,  returned  to  Great  Britain  about  13  years  ago,  (his 
fiithd^  being  then  deati,)  and  married  the  pauper  Isabella  at  Ply- 
rn&aih.  Wiftiam  went  boyond  seas  again  as  a  soldier,  and  at  the 
end  of  two  years  returned  ogain  to  B7}glandj  and  about  ten  years 
a^  he  came  to  Rickcrgate  quarter^  an  adjoining  township  to  ibe 
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parisb  of  StanwLv,  where  he  lived  six  years,  and  Iheti  removed     1794. 

into  the  said  part  of  the  parish  of  St.  Mbr^^B^  where  he  lived  Ibur  — 

years,  bal  never  acquired  any  settlement  in  either  of  those  places    '^l^\^^ 
or  elsewhere  by  any  act  of  his  own.  Alexander  the  father  sold   ]&^°^?f 
part  of  the  estate  at  Houghton  in  his  lifetime,  and  redded  upon    StanWu. 
the  residue  of  the  estate  conf^isting  of  a  house  and  garden  of  the 
yearly  value  of  2/.  5^.  till  bis  death,  which  premises  he  devised 
to  Jane  his  wife  for  her  life,  and  after  her  death  to  fVilltam  hissOn, 
bis  heirs  and  assigns  forever.  But  William  never  became  posseted 
thereof,  nor  resided  thereon,  having  died  in  the  lifetime  bfJane 
bis  mother;  who  after  her  husband's  death  continued  to  reside 
upon  the  premises  for  several  ycdrs  t^hen  she  removed  to  her 
son  in  the  said  part  of  the  parish  of  St.  Marif%  about  four  years 
ngo,  and  continued  to  live  with  him  there  till  his  death,  and  af- 
terwards with  his  widow  till  the  death  of  Jane  in  January  last. 
Jiearcroflvihd  Bitsscll^  in  support  of  the  order  of  Sessions,  ar- 
gued that  tV.  Campbell  the  late  husband  of  one,  akid  the  late  father 
of  the  other  paupers,  was  settled  at  Stanwix,  his  father's  settle- 
ment there  being  communicated  to  him.    They  admiited  that  if 
(his  were  a  question  between  Slanwix  and  any  other  parish  in 
which  Alexander  his  father,  had  acquired  a  settlement,  the  settle- 
ment gained  at  Slanwix  would  not  be  communicated  to  the  son, 
because  at  the  time  when  Alexander  gained  a  settlement  in  Stan^ 
isir  the  son  was  not  living  with  him,  but  had  been  abroad  for 
some  years ;  but  they  contended,  that  as  the  father  had  not  gained 
any  other  settlement,  the  son  would  have  no  settlement  at  all, 
if  this  were  not  communicated  to  liim  ;  and  that  from  necessity 
the  son  was  entitled  to  this  derivative  settlement,     '[that  in  all 
cases  the  child  must  take  the  father's  settlement,  if  he  havegained 
none  for  himself.     That  in  72.  y.  Clifton  {a)  it  Mas  held  that  if 
the  father  die  before  the  l)irth  of  a  child,  the  child  shall  be  settlecl 
uhere  the  father  was  settled  at  the  time  of  his  death.     That  in 
Jt.  V.  St.  Gileses  Heading  (b)  it  was  decided  thdt  the  settlement 
of  the  father  is  the  settlement  of  his  unsettled  children,  althduirli 
the  father  resided  elsewhere  at  the  time  of  their  birth.  And  that 
in  /?.  V.  Cold  As/iton  (c)  it  was  said  ihafn  child  cannot  be  eman- 
cipated from  his  parents,  unless  such  child  has  gained  a  settle- 
ment of  his  own;  Tor  that  until  that  time  the  derivative  settle- 
ment of  his  parents  is  not  abandoned. 

{a)  «  Conit^s  Bott,  22.  pt  43. 

(h)  Ib,23.    1  Stra.  580. 

(c)  Burr.  S.  C.  444.    2  CansCs  BoU,  47. 

3  Lord 
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1794.         Lord  Kenton,  Ch.  J.  (stopping  Bower  and  Gilesj  ctmira.}-^ 
^ —   That  meant  as  long  as  the  son  continues  a  part  of  his  fiithef's 
agabui      ianiily.     But  here  the  son  was  emancipated  when  the  father  ac- 
bhastaof    quired  a  settlement  in  Stanwix:  he  had  ceased  to  be  a  part  of 
STANwnL.    his  father's  family  for  some  jears  before,  and  had  put  himself 
under  the  control  and  government  of  others;  and  it  is  immate« 
rial  whether  or  not  he  had  gained  a  settlement  for  himself.  The 
case  of  i2.  v.  Walpole  (a),  where  the  son  had  enlisted  himself  as 
a  soldier,  was  considered  so  clearly  to  be  the  case  of  an  eman- 
cipation that  it  was  not  even  argued. 

Both  orders  quashed  (fr). 

(d)  Burr.  9.  C.  698.    t  Consft  Boti,  48. 

{b)  Fide  R,  v.  Romdk^  poH.  6  V9L  917.  and  R.  v.  Woobwme^  post.  8  vol. 


'  jw^"^'      The  King  against  The  Inhabitants  of  Gheat  Cuilio.v. 

^w^r"^^  finWO  just  ices  removed  TF.  Btakeyy  il/.  his  wife  and  their 
ntajtoicnre  J.  five  children,  from  Merringlon  to  Great  ChiUon^  both  in 
ryforayear  the  county  ot  Durham  :  the  Sessions  on  appeal  confirmed  that 
of  wf;TnSie  P^dcr,  and  stated  the  following  case  for  the  opinion  of  this 
middle  of  Court :  The  pauper  JVilUam  Btakeyj  about  twelve  years  ago, 
marrird,  at  Martinmosy  being  thea  unmarried  and  without  any  child, 
agreed  to  ^v<i8  hired  by  W.  Grenwcll  of  Great  Chilton  as  a  servant  in  hus- 
mu^r  as  a  '^"^^'X  ^^^  ^  y®^^  commencing  from  Martinmas ;  his  wages  were 
hind  for  a  to  be  about  eight  pounds  a  year,  with  meat,  drink,  washing, 
that  time,  at  and  lodging  in  his  master's  house.  The  pauper  entered  upon 
Sfper^^'  his  service  at  Martinmas  and  resided  in  his  master's  house  in 
Te^wasto**  Great  Chilton.  In  the  beginning  of  January  then  next,  the 
lite  oat  of  pauper  married  his  said  wife,  but  continued  as  a  menial  ser- 
famiiy,  but  vaut  with  Grcnwell  until  the  May-day  following.  Some  days 
farm  ^in  die  h^^ore  May-day  Grenwell  and  the  pauper  agreed  that  the 
^oeineto  P^^P^^  ^^^^  ^^^  ^'^^  should  go  as  a  hind  to  reside  on  and  ma- 
his  maiter;  nage  another  farm  which  Grenzoell  had  in  the  same  township: 
the  former  this  second  agreement  was  for  a  year  from  that  May -day  ^  and 
ww^i^iv-  the  pauper  was  to  have  5^.  a  week ;  the  house  to  live  in  rent- 
Utter  and  ^^^^  '  *"^  ^"^®  Other  trifling  perquisites  as  persons  in  that  ca- 
UiatJr.did  pacity  usually  have.  And  accordingly  he  continued  to  serve 
"ett^en?  Grenwell  as  a  bind  for  two  years  from  May-day^  being  during 
onderthme  ^  ^^  last- mentioned  period  a  married  man.  He  has  not 
^JJJJjfgjg   gained  any  settlement  since. 


CsiLfOlV. 


IN  THE  Thirty-pourth  Ybar  OF  GEORGE  III.  673 

iFFbo/fand  Park  in  support  of  the  order  of  Sessions.    It  will  be     1794. 
admitted  that  if  an  unmarried  person  be  hired  for  a  y^ar,  and  '" 
serve  that  year,  he  thereby  acquires  a  settlement,  though  he  ^^J^*® 
marry.before  the  expiration  of  the  year.     It  will  be  contended  'Jl'j^^^''^' 
however,  on  the  other  side,  that  in  thia  case  the  pauper  gained  no     Grkat 
settlenoent  in  Great  CMlioriy  on  a  supposition  that  the  subsequent 
agreement  destroyed  the  former  one,  and  that  consequently  no 
settlement  could  be  gained  under  the  second,  because  the  pauper 
was  married  at  the  time  when  he  entered  into  that  agreement : 
But^  in  answer,  it  maybe  said,  that  the  first  agreement  was  not 
thereby  destroyed,  but  merely  continued  with  some  modifica- 
tions.    In  R.  y.  Alton  (a)  the  pauper,  who  was  under  a  yearly 
hiring^,  after  serving  six  months,  made  a  new  agreement  with  his 
master,  which  varied  from  the  former  one  iu  the  wages  and  in 
the  manner  of  working ;  for  under  the  first  contract,  he  was  to 
work  generally  for  the  master,  and  was  to  have  board,  lodging, 
pocket  money,  and  clothes  from  the  master?  under  the  second, 
he  was  to  provide  himself  with  those  articles,  and  to  be  paid  by 
the  piece,  and  yet  the  Court  held  that  that  was  not  a  dissolution 
of  the  fi>rnier  agreement  and  service,  but  a  continuation  in  the 
same  service,  though  under  different  terms.    So  here,  though 
there  was  a  variation  in  the  terms  of  the  agreements,  yet  both 
the  services  were  ejusdem  generis ;  which  is  the  criterion  by  which 
the  Court  has  always  been  guided  in  questions  of  this  kind.    The 
mere  circumstance  of  there  being  a  difference  of  wages  under  the 
two  agreements  cannot  affect  the  settlement ;  neither  can  that 
part  of  the  second  agreement,  by  which  the  service  wad  to  be 
prolonged  half  a  year  beyond  the  expiration  of  th^  original  term. 
It  is  not  stated  as  a  fact,  that  the  parties  waved  the  first  agree- 
ment; nor  is  there  any  thing  else  stated,  from  which  sdch  a 
waver  can  be  presumed.    The  true  construction  of  the  second 
agreement  is,  that  the  terms  of  the  former  one  were  modified  and 
adapted  to  the  new  situation  of  thei  parties  for  the  remainder  of 
the  year,  and  that  the  pauper  was  to  continue  in  the  ^same  ser- 
vice for  half  a  year  after  the  expiration  of  the  first  year. 

Chambrew^  ConHcantrd.  If  thene  had  only  been  an  altemtlon 
in  the  quantum  of  wages,  it  may  be  admitted;  that,  according  to 
the  ease  of  A.  v.  AUonj  the  pauper  would  have  gained  d  settle- 
ment in  Grcai  OriUon :  but  as  the  pauper  did  not  serv^  a  year 
under  the  first  ooatract,  he  could  gain  no  setdement  there  by 
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1794.  coupling  the  senrice  under  that,  <wtth  the  service  under  amikT 
■  coniracij  entered  into  at  a  time  when  he  was  a  married  man. 
^JftS*  R.V.  Si.  GikisReading,€ald.54i.  The  second  was  a  new  and 
bhtotorf  distinct  contract  from  the  former  one,  and  not  merely  a  con- 
GBB4T  timiation  of  it  It  varied  from  the  latter  in  almost  every  pw- 
ticular;  in  the  wages,  in  the  service,  and  in  the  duration  of 
the  term.  As  the  second  contract  was  inconsistent  with  the  first, 
it  operated  as  a  dissolution  of  it.  If  a  man  who  has  a  lease  for 
a  year,  take  a  second  lease  on  different  terms,  and  for  a  longer 
period,  it  is  a  virtual  surrender  of  the  old  lease.  It  was  not 
necessary  for  the  parties  to  enter  into  an  express  agreemeDt  to 
dissolve  the  former  contract ;  it  is  sufficient  that  by  their  acts 
they  uMUiifissted  an  intention  to  put  an  end  to  it.  If  the  fir^ 
.contract  were  not  destroyed  by  the  second,  it  eontiBued,  and 
might  have  been  enforced :  but  it  is  impossible  to  contend  that, 
after  the  making  of  the  second  contract,  either  party  could  have 
compelled  a  performance  of  the  former  one :  after  that  period 
the  master  could  not  have  compelled  the  servant  to  perform  the 
business  of  a  servant  in  husbandry  in  general ;  the  latter  wooM 
have  fulfilled  his  agreement  by  doing  the  duty  of  a  hind :  nei- 
ther, if  the  servant  had  brought  an  action  for  his  vrages  at  die 
rate  of  131.  per  annum^  due  under  the  second  contract,  couU  the 
master  have  set  up  as  abar  payment  at  the  rate  of  8/.  perammmj 
which  was  the  sum  due  under  the  first  contract  The  coastmc- 
tion  attempted  to  be  put  on  the  second  agreement,  that  the  pau- 
per was  merely  to  continue  in  the  same  service  fi>r  the  remaiader 
of  Uie  year,  and  for  half  a  year  afterwards,  is  directly  contrary 
to  the  fiict  stated  in  the  case,  that  ^^  the  second  agreement  vai 
"  for  a  year.'* 

Lord  Kenton,  Ch.  J. — This  ease  appears  to  me  not  Scee  firon 
difficulty  and  doubt,  but  upon  the  whole,  I  think  that  the  paoper 
gained  a  settlement  in  Greai  Chilton.  To  the  case  of  R.  v.  St 
Gileses  Rending^  I  perfectly  accede,  but  that  cannot  decide  the 
present  case.  There  the  pauper  was  hired  generally,  which  the 
law  construes  to  be  a  hiring  for  a  year,  at  a  time  when  it  was 
competent  to  him  to  acquire  a  settlement  by  hiring  and  service; 
lie  was  then  unmarried :  when  the  year  .expired,  there  was  an 
end  of  the  contract ;  by  continuing  in  service  after  that  tioie 
the  Court  would  infer  a  second  hiring  for  another  year :  but  at 
the  end  of  the  first  year  he  wa9  a  married  man  and  was  diaaUed 
from  gaining  a  settlement  by  a  service  under  a  contract  entaei 
into  at  that  time. .  But  in  the  preientcas^  the  pauper  was  oa* 

nanie' 


IN  THE  Thirtt-pourth  Yeab  OP  GEORGE  IIL 


675 


married  when  he  made  the  first  agreement ;  and  though  he 
married  in  the  course  of  that  year,  it  has  been  very  properly  ad* 
mitted  that  that«lone  did  not  defeat  his  settlement,  if  he  served 
out  the  remainder  of  the  year  under  the  original  agreement, 
made  before  his  marriage.    But  it  has  been  contended  that  that 
contract  was  dissolved.    I  admit  that,  if  there  were  an  end  of 
the  relation  of  master  and  servant  when  the  second  agreement 
was  made,  the  pauper  could  not  gain  a  settlement  in  Great  Chil" 
iofij  but  I  do  not  think  that  that  was  the  case.    An  alteration 
indeed  in  the  roan^s  situation  took  place :  perhaps  it  was  more 
convenient  for  him  to  live  with  his  wife  in  a  separate  house,  than 
to  continue  to  live  in  his  master^s  family,  and  therefore  it  was 
agreed  that  he  should  go  to  another  iarm  of  his  master's  in  the 
same  township.  But  that  alone  did  not  put  an  end  to  the  former 
contract.     If  a  master,  who  had  kept  house  and  an  establish- 
ment of  servants,  chose  to  break  up  housekeeping  in  the  middle 
of  the  year,  and  to  put  his  servants  on  board  wages,  that  would 
not  put  an  end  to  the  relation  between  the  master  and  bis  ser- 
▼ants,  nor  defeat  the  settlements  of  the  latter.    Then  it  was 
objected  that  the  servant's  employment  after  his  marriage  was 
different  from  that  under  the  original  contract :  but  I  cannot 
discover  much  difference ;  for  under  both  agreements  he  w^  to 
serve  in  husbandry.  And  even  if  the  nature  of  the  servio0^were 
varied,  that  would  not  defeat  his  settlement.    A  footman  who 
was  converted  into  a  butler,  would  gain  a  settlement  by  com- 
pleting a  year's  service,  notwithstanding  such  a  change  in  his 
station.    In  this  case  also,  there  was  a  prolongation  of  the  time 
of  service,  and  he  was  to  continue  half  a  year  beyond  the 
period  originally  agreed  upon ;  there  was  also  an  alteration  of 
wages,  adapted  to  his  change  of  situation.    But  I  do  not  think 
that  either  of  these  circumstances  affects  the  case.    The  whole 
question  turns  on  this.  Whether  Or  not  there  was  a  dissolution 
of  the  former  contract .'  for  if  there  were,  the  second  agreement 
was  made  at  a  time  when  by  law  he  was  disabled  from  gaining  a 
settlement  by  hiring  and  service.    I  speak  with  great  diffidence 
on  this  case,  understanding  that  the  majority  of  the  Court  are 
against  my  opinion.  But  it  strikes  me,  that  there  was  no  end  of 
the  relation  of  master  and  servant,  even  for  a  moment,  during 
the  whole  time  the  latter  continued  in  service ;  and  that  as  the 
first  contract  was  not  dissolved  by  the  subsequent  alteration  of 
situation,  the  pauper  gained  a  settlement  in  Great  Chilton  by 
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1791.      servings  more  than  a  year  under  a  yearly  hiring  entered  intd 

•— when  he  was  an  unmarried  man.    The  ease  ofR.  v.  Alton  war- 

'^agXVt^   rants  this  ppinton  ;  though  that  indeed  appears  to  be  a  mon 

bltamJ*Jlf    ^o"*^****'  case  than  the  present,  because  there  under  the  second 

GufcAT     agreement  the  pauper  was  to  work  by  the  piece,  which  seems 

to  imply  a  liberty  either  to  work  or  not  as  he  pleased. 

AsHHunsT,  J. — At  first  I  was  inclined  to  think  that  the 
former  contract  was  not  absolutely  dissolved,  and  that  the  second 
was  merely  a  continuation  and  modification  of  it :  but  on  fiir- 
ther  consideration,  I  am  of  opinion,  that  the  first  contract  n-as 
entirely  put  an  end  to  by  the  second.  This  is  very  distingaish- 
able  from  the  case  of  jR.v.  Alton,  for  there  the  principal  alteratios 
was  in  the  terms  of  the  contract  respecting  wages;  the  serrant 
was  to  be  paid  by  the  piece  instead  of  by  the  year.  Whereas  in 
this  case  there  was  a  tariation  also  in  other  circumstances.  Un- 
der the  first  contract  the  pauper  was  to  lire  in  hin  master's  boose 
as  part  of  his  family  and  was  to  receive  the  yearly  wages  of  8/.; 
under  the  new  contract,  the  terms  were  materially  altered,  the 
servant  was  to  go  into  another  fiirm  of  his  master's,  he  was  to 
receive  weekly  wages,  and  was  to  continue  in  service  for  a  year 
from  that  time.  After  the  second  contract,  if  the  master  had 
winhed  to  compel  the  servant  to  return  to  his  own  house  and  to 
live  in  his  family  at  the  former  wages,  the  latter  might  have  re- 
^fiisted  on  the  ground  of  the  second  contract,  whtcb  shews  that  die 
former  one  was  abandoned,  and  that  the  pauper  was  not  serving 
under  it.  Then  if  the  second  were  a  new  contract,  distinct 
from  the  former  one,  the  services  under  the  two  cannot  be 
coupled  for  the  purpose  of  giving  the  pauper  a  settlement,  be- 
cause at  the  time  of  entering  into  the  second  he  was  narried. 

Gaose,  J. — I  agree  to  the  Alton  case ;  and  here  if  the  origiasl 
agreement  had  continued  in  force,  the  pauper  would  liavegained 
a  settlement  by  serving  a  year  under  it.  But  the  qoestion  is, 
Whether  or  not  there  were  a  dissolution  of  the  service  and  dl 
the  first  contract  ?  I  cann6t  say  that  the  service  under  the  second 
contract  was  a  service  under  the  first,  because  on  comparing  the 
two  contracts  together,  it  appears  that  there  is  a  diflereace  in  the 
durationof  the  term,  in  the  kind  of  service,  and  intheivaget, 
the  former  of  which  is  the  most  material ;  and  where  two  agree- 
ments are  totally  inconsistent,  the  second  must  operate  as  a  dis- 
!^ohition  of  the  first.  By  the  first  contract  the  poaper  was  Ured 
for  a  year  to  commence  at  Martinmas'^  he  served  under  that ciU 
Mm/  following,  when  be  made  another  agreement  with  Us 

master 
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naster  for  anotlier  year  to  conamence  at  that  day.    Suppose  at     }704. 
the  end  of  the  first  year,  the  servant  had  said  that  he  would  no 


longer  continue  in  his  master's  service,  for  that  he  had  been    '^aeJh!sl^ 

serving  under  the  first  agreement  only,  and  was  not  bound  to   T!'*  *"*^^ 
1       .1  1      .  -  ,      .      .  .  .  btrantnof 

serve  under  the  second,  there  is  no  doubt  but  that  the  master     Great 

might  have  compelled  him  to  serve  until  the  Maj/  following,  by  ■"'"*'• 
virtue  of  the  second  agreement.  This  shews  that  the  second 
agreement  put  an  end  to  the  first.  It  is  not  necessary  to  lay  so 
much  stress  on  the  two  other  instances  of  difference  between  the 
two  contracts,  the  kind  of  service,  and  the  quantum  o/uages;  I 
rely  most  on  the  alteration  of  the  term  of  service,  which  I  think 
is  decisive. 

Lawrence,  J. — ^It  seems  to  me  that  in  these  cases  no  ques* 
tion  arises  respecting  the  benefit  of  any  particular  settlement 
gained  by  the  pauper,  but  that  the  question  must  be  considered 
on  the  fects  as  between  the  two  contending  parishes,  because  if 
the  pauper  be  not  settled  in  one,  the  burden  of  maintaining  him 
and  his  fiimiiy  falls  on  the  other ;  and  therefore  there  can  be  no 
bias  in  favour  of  one  or  the  other  settlement.  In  order  to  gain 
a  settlement  by  hiring  and  service,  there  must  be  a  hiring  for  a 
year,  and  a  service  for  a  year,  and  the  service  for  the  last  40 
days  must  be  performed  under  a  contract  of  hiring  entered  into 
when  the  pauper  was  unmarried.  Then  the  question  in  the  pre- 
sent  case  is.  Whether  or  not  there  were  a  dissolution  of  the  first 
contract  ?  and  not  whether  there  were  a  discontinuance  of  the 
service  ?  for  in  R.  v.  St.  Giles's  Reading  the  pauper  continued 
all  the  time  in  the  master's  sen^ice;  and  there  is  no  difference 
in  this  respect,  whether  the  contract  be  put  an  end  to  by  flux  of 
time  or  by  agreement.  The  only  way  in  which  it  can  be  con- 
sidefred  that  the  pauper  gained  a  settlement  in  Great  Chilton,  is 
by  treating  the  second  as  a  prolongation  of  the  original  con* 
tract ;  and  it  has  been  argued  that  by  the  second  agreement  the 
pauper  was  to  serve  until  the  end  of  the  then  current  year,  and 
for  six  months  longer.  But  it  strikes  me  that  that  is  not  the 
fair  construction  of  the  second  agreement ;  at  the  end  of  the 
first  six  months*  service,  the  pauper  did  not  agree  to  serve  for 
six  months  after  the  «nd  of  that  year,  but  for  a  year  to  com- 
mence at  the  time  of  the  second  agreement.  Oh  the  whole,  it 
appears  to  me  that  the  second  contract  was  distinct  from  the 
former  one,  and  put  an  end  to  it,  because  the  second  was  incon- 
sistent with  it ;  so  that  the  pauper  gained  no  settlement  in  Greai 
Chilton,  becauie  the  service  for  the  last  40  days  was  not  per- 

formed 
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1794.     foimed  under  a  yearly  hiring  entered  into  when  he  was  av- 
— —  married. 

Both  orders  qaashed. 


nmnCor 
Hnielf. 


ITd^aicy,  ROSHEB  Ogoinst  HiTaDltf. 

AJ^  a  T^15BT  on  bond,  dated  19th  December  1793.  The  defend- 
tkiftipenoB  JL#  ant  craved  oyer  of  the  bond  and  condition,  the  latter  of 
pftymeot  of  which  (after  reciting  that  by  an  indenture  bearing  even  date 
^oTter^  with  the  bond,  T.  Rede  and  J.  J.  Frederick^  in  consideratioD  of 
£Mh^»  900/.  granted  an  annuity  of  50/.  to  the  plaintiff  during  the  lives 
suity  act,  of  the  grantors,  and  of  the  survivor  of  them,  and  that  Reit 
Sie^ikcS  and  Frederick  had  also  given  a  bond  and  warrant  of  attorney  to 
[^^  confess  judgment  on  it  for  the  payment  of  the  annuity)  was  for 
the  better  securing  of  the  annuity  to  the  plaintiff;  he  then  plead- 
ed that  no  memorial  of  the  same  writing  obligatory,  or  of  the 
indenture,  bond,  or  warrant  of  attorney,  in  the  condition  men- 
tioned, was  enrolled  in  Chancery  within  20  days  of  the  execu- 
tion, according  to  the  directions  of  the  stat.  17  Geo.  3.  e.  26* 
He  also  pleaded  that  no  memorial  of  the  bond  in  question  ^^  coo- 
'<  taining  the  names  of  all  the  witnesses"  was  inroUed,  &c.  To 
these  two  pleas  there  was  a  general  demurrer. 

Comty  in  support  of  the  demurrer,  admitted  that  if  this  were 
a  deed  given  by  the  grantor  of  the  annuity,  it  would  be  idi^ 
because  it  was  not  properly  registered  under  the  annuity  act  (a)» 
but  attempted  to  distinguish  that  case  from  the  present,  by  ob- 
serving that  this  was  only  a  collateral  security  given  by  a  third 
person.  That  the  annuity  act,  which  requires  a  memorial  of 
the  deeds  by  which  an  annuity  is  granted^  would  be  satisfied  by 
the  registering  of  the  deeds  made  by  the  grantor,  and  that  tbe 
act  did  not  extend  to  deeds  by  which  an  annuity  is  secwnd 
after  (6)  the  grant  of  it. 

Per  Curiam^ — This  construction  would  totally  repeal  the  wise 
provisions  of  that  act  of  parliament,  the  object  of  which  waste 
disclose  to  the  puUic  the  whole  of  the  annuity  transactioiLaBd 
all  the  parties  to  it.    This  was  an  instrument  to  secure  the  pi^ 

(a)  17  6m.  S.  &  96. 

(ft)  It  wiinid,  tbmt  tbe  bond  in  qaeition,  wai  given  KMne  time  after  ^vm^ 
deedg  were  ivtied  i  bat  it  appeared  oa  die  lecerd  Is  bear  even  date  wA  Ae» 

mest 
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nent  of  tiie  annuity,  and  it  sbonld  have  been  registered :  in  1794. 
many  cases  tbe  deed  of  the  surety  is  the  most  efective  security. 
If  we  were  to  determine  that  such  an  instrument  as  tbe  one  in 
question  need  not  be  re^stered,  wherever  fraud  was  intended 
some  nominal  person  wofald  be  brought  forward  as  the  ostensible 
party,  and  the  real  security  would  be  concealed  from  the  public 
eye. 

Judgment  for  the  defendant. 
Marryatt  was  to  have  at^gued  for  the  defendant. 


Ellah  against  Leigh.  'jSJ&SS?* 

T)  an  action  for  use  and  occupation,  the  defendant  pleaded  Toapk* 
coverture,  averring  that  C  Leigh  her  husband  was  still  ^^iSnSr 
living.  The  plaintiff  replied,  that  before  the  promises  mentioned  Sd    *^*^ 


in  the  declaration,  ta  wit,  on  the  Tst  of  Jufy  1779,  the  defendant  ■»*  ^  ^ 
and  C.  Leigh  were  parted  and  separated ;  and  that  afterwards  on  mn  her 
the 9d  J'iffy  1779,  intheConsistoryandEpiscopalCourtof/xm-  tiMtaii^ 
ifoif,  in  a  certain  suit  depending  in  the  said  Court,  between  the  JSL^htr 
said  Charles  and  the  defendant,  &:c.  the  judge  allotted  the  sum  of  SL£1£i 
SOO/.  a  year  to  be  paid  to  the  defendant  as  alimony  during  the  Cowt 
suit,  to  commence  from  the  return  of  the  citation,  and  to  be  paid  Srit^Sel 
quarterly;  that  that  suit  is  still  pending  and  undetermined;  ^'^^*' 


that  that  alimony  was,  and  stiU  is,  a  sufficient  maintenance  fitim 
the  defendant's  husband,  and  was  and  is  duly  paid;  that  she  tiwtiiie'' 
obteined  credit  as  in  the  declaration  mentioned  from  the  plaintiff  creditaod 
on  her  own  account,  and  not  on  the  account  of  her  husband;  and  JJSlJtaoB 
that  being  separate  and  apart,  and  having  such  alim<Hiy,  the  »erown 
defendant  made  the  promises,  &c«  on  her  own  account  and  ere-  feme  sole, 
dit  solely,  in  the  manner  of  a  feme  sole,  and  not  on  the  credit  of  Se  o^K* 
ber  husband ;  averring  that  before  the  promises  were  made,  the  jTlll^^ 
plaintiff  had  no  notice  of  the  coverture  of  the  defendant.    To  dennrrer 
this  replication  the  defendant  demurred,  and  assigned  for  cause  um  wm 
of  demurrer  that  the  plea  is  double,  and  attempts  to  put  several  SmL^  ^ 
distinct  matters  in  issue.  SsT^'ir  a 

Russel  in  support  of  the  demurrer.  The  case  otCorbM  t.  Poel-  ^^ 
miZf  (a),  and  the  cases  there  reoognized,  may  be  admitted  tar  tho 
purpose  of  this  argument,  though  they  have  be^D  doubted  by  high 

authority^ 
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1794«     authoritj,  but  this  is  an  atteropf  to  extend  the  doctrine  contained 
■   ■  in  them  to  a  case  where  the  foundation  of  those  decisions  iaik 
^ih,^     They  were  professedly  founded  on  the  two  circumstances  of  the 
^^^B-     husband  and  wife  having  agreed  to  live  separate,   and  of  the 
latter  havinga  fixed  and  permanent  separate  maintenance  serttred 
to  her,  out  of  which  she  could  satisfy  her  creditors,  and  over  which 
thehusbandhadnocontroI.Butboththosecircumstancp'iarpviant- 
ingin  the  present  case.  It  isonly  stated,  that  the  defendant  and  her 
husband  do  live  separate  at  this  moment ;   but  how  lon^r  they 
will  continue  to  live  in  this  state  is  not  suggested.  Non  comlai  on 
this  replication,  but  that  the  husband  may  have  turned  his  wife 
out  of  doors  without  imputing  any  criminality  to  her,  ocmar 
have  instituted  a  frivolous  suit  against  her  in  the  Commons.  And 
instead  of  averring,  as  in  those  cases,  that  the  defendant  has  a 
separateand  permanent  matntenance,the  replication  merelystateq 
that  she  is  entitled  to  alimony  while  the  suit  in  the  Ecclesiastical 
Court  is  depending:  but  the  continuance  of  that  suit  is  necessarily 
uncertain,  and  as  soon  as  it  is  determined,  which  it  may  be  hy 
the  death  of  the  husband,  or  by  his  own  act,  when  he  pleases,  as 
well  as  by  a  regular  judgment  in  the  ordinary  course  of  proceed- 
ings, the  alimony  will  cease.  As  the  husband  may  put  an  ead  to 
the  suit  at  bis  pleasure,  it  appears  that  the  alimony  h»  not  only  not 
a  fixed  permanent  fund^  but  that  it  is  under  the  control  of  the 
,    husband  and  not  of  the  wife.  1  n  Corbett  v.  Poelniix  Lord  Mam* 
afield  principally  relied  on  the  separate  maintenance  secured  to 
the  wife,  saying,  ^^  a  large  maintenance  is  settled  on  her  for  her 
'^  own  private  separate  use  asa  feme  sole  to  all  purposes,  thesaoe 
^<  as  if  she  were  unmarried."  That  circumstance  was  also  relied 
on  in  Ringstead  v»  Lady  Lanesboroughy  there  cited.  And  in  Gil' 
Christ  V.  Brown  (a),  where  the  defendant  pleaded  her  covertare, 
and  the  replication  stated,  that  she  lived  separate  and  apart  from 
her  husband,  and  made  the  promises  on  her  own  account,  and  not 
on  the  credit  or  account  of  her  husband,  the  Court  gave  judg- 
ment against  the  plaintiff,  because  the  wife  had  no  fixed  separate 
maintenance.    Suppose  judgment  should  be  given  against  the 
wife  in  this  ease,  and  before  execution  the  suit  in  the  Coibdobs 
should  be  determined,  and  the  wife  should  return  to  her  htis- 
band,  then  executi<m  would  go  against  her  as  a  feme  sole  at  a 
lime,  when  she  was  living  with  her  husband.    Or  suppose  there 
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should  be  a  sentence  in  the  CommonB  of  divorce  a  mensd  et  ihoro      1794. 
the  alimony  would  cease,  and  the  wife  could  acquire  no.  pro-  * 

perty  of  her  own  to  satisfy  her  debts.    In  Chamberlain  r.  Hew*     again!i 
son  (a)  it  was  said;  that  if  after  such  a  divorce  "  a  legacy  is  left 
^<  to  the  wife  and  the  husband  releases  it,  she  is  thereby  barred ; 
^^  for  the  marriage  continues,  and  the  husband  hath  all  her  right.^* 
2  Rol.Abr.30l.pL  15. 

Wigley  contrd.    No  objection  can  now  be  taken  on  account 
of  the  husband's  not  having  been  joined  in  the  action ;  because 
that  should  have  been  pleaded  in  abatement  (if  at  all).  Milner  v. 
Milner^  aniCj  3  vol.  6S7.    It  is  objected,  however,  that  the  repli- 
cation  does  not  aver  that  the  defendant  and  her  husband  had 
agreed  to  live  separate,  or  that  she  had  a  fixed  and  settled  main- 
tenance :  but  it  discloses  matter  equivalent  to  those  averments,' 
and  positively  avers  that  the  credit  was  obtained  by  the  wife  alone ; 
and  that  the  plaintiff  did  not  know  that  she  was  a  feme  covert 
at  the  time  when  that  credit  was  obtained.    The  replication  sets  ' 
forth,  that  the  defendant  and  her  husband  have  been  separated 
since  the  year  1779,  and  that  alimony,  which  is  averred  to  be 
a  sufficient  maintenance,  has  been  regularly  paid  to  her  since 
that  time.    Though  there  is  no  settled  maintenance  here  as  in 
Corbeit  v.  PoelnitZj  this  case  comes  within  the  reason  of  that 
determination  :  the  alimony  is  settled  for  the  present ;  it  was 
paid  to  her  at  the  time  when  the  cause  of  action  arose,  and  it 
was  given  to  her  for  the  express  pqrpose  of  maintenance.    And 
if  the  Ecclesiastical  Court  decree  a  divorce  a  mensd  et  thoro  the 
alimony  will.be  continued  to  her;  Manby  v.  Scott j  I  Sid.  116. ', 
and  if  the  defendant  be  not  divorced  from  the  husband,  then 
the  latter  will  be  obliged  to  maintain  her :  but  at  the  time  wheii 
the  promises  in  question  were  made,  the  defendant  acted  as  a 
feme  sole  and  obtained  credit  on  her  own  account.     This  action 
could  not  have  been  maintained  against  the  husband,  and  there- 
fore in  justice  and  policy  the  wife  ought  to  be  liable.     But  she  is 
now  endeavouring  to  take  advantage  of  her  own  wrongful  act ; 
for  if  she  had  disclosed  her  real  situation,  probably  the  plaintiff 
would  not  have  given  her  credit.    It  i^obsen^able  that  the  hus- 
band does  not  come  in  to  dispute  the  proceedings ;  so  that  no 
argument  can  be  drawn  from  the  supposed  violation  of  his  rights, 
at  he  may  wave  them  if  he  please.    And  in  many  cases  where 
a  feme  covert  has  been  sued  as  a  feme  sole  on  promises  obtained 
on  her  own  credit,  the  Court  have  said,  that  they  would  not 
assist  her,  but  would  drive  her  to  her  writ  of  error.     Salk  4001 

(«)  Stflr.  115. 

'  Lord 
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1794,         Lord  Ken  yon,  Cb.  J. — ^I  confess  I  do  not  think  tbattheconrtr 
■  ought  to  change  the  law  bo  as  to  adapt  it  to  the  fashion  of  tbe 

fgihui  times :  if  an  alteration  in  the  law  be  necessary,  recourse  must  be 
^^^^'  had  to  the  Legislature  for  it.  The  case  of  CarbeU  y.  PoeUiz 
was  indeed  decided  by  great  authority ;  and  when  a  sioiilar 
question  (a)  arises,  perhaps  it  may  influence  my  judgment:  bat 
until  such  a  case  does  arise,  I  shall  suspend  my  opinion  upon  it, 
I  remember  a  case  (b)  many  years  ago  in  Chancery,  when  Lord 
Bathurst  presided  in  that  court,  where  a  bill- was  filed  against 
a  woman  who  was  separated  from  her  husband^  and  had  se* 
parate  property,  to  have  part  of  this  property  given  up  in  satis- 
ikction  of  a  debt  contracted  by  her ;  but  the  Lord  Chanesllor 
thought  that  this  property  coold  not  be  touched  without  having 
her  trustees,  in  whom  the  legal  estate  was  vested,  before  the 
Court ;  and  the  case  stood  over  to  make  the  trustees  parties  to 
the  suit.  In  Corbeti  v.  PoelmiXy  Lady  Percy's  property  wa» 
vested  in  trustees :  but  as  those  trustees  were  not  before  the 
Court,  I  do  not  know  how  that  property  could  be  got  at.  Bat 
without  touching  that  authority,  it  is  sufficient  tasay  that  thi& 
case  is  very  different  from  that ;  for  here  the  defendant  had  no' 
permanent  fund :  and  as  this  is  an  attempt  to  extend  the  doc^ 
trine  of  that  case,  I  am  clearly  of  opinion  that  the  present  action 
cannot  be  maintained* 

AsHHURST,  J. — In  order  to  make  a  feme  covert  answerable 
for  her  debts  as  a  feme  sole,  she  ought  to  have  a  pevmanent 
fund  out  of  which  she  can  satisfy  her  creditors:  but  this  defend* 
ant  has  no  such  permanent  maintenance. 

Grose,  J. — Without  interfering  with  the  cases  that  have  been 
ciied,  it  is  enough  for  the  decision  of  the  present  case  to  saji 
that  it  does  not  come  within  the  principle  upon  which  those  Were 
determined ;  because  the^  defendant  has  no  fixed  and  permanent 
income.  It  is  impossible  to  support  this  replication,  whether  it 
be  considered  as  affecting  the  defendant  or  her  husband.  Coo- 
.  sider  the  defendant's  situation :  before  the  alimony,  now  growing 
due,  is  paid,  the  suit  in  the  Commons  may  perhaps  be  deter- 
mined either  by  the  husband  himself  or  by  the  Court,  and  the 
defendant  may  be  taken  in  execution  in  this  suit,  if  judgment  be 
against  her,  for  want  of  that  very  fund,  which  (it  is  contended,) 
subjects  her  to  the  payment  of  her  debts.  The  husband's  r^;fct 
will  also  .be  invaded,  if  after  the  determination  of  the  suit  in 

(a)  A  limilAr  queition  has  since  arisen,  and  the  cafeof  C»rMf  v.  PmMi  wwavei^ 
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the  Ecclesiastical  Court,  unless  there  be  a  sentence  of  divorce,  he      1794. 
finds  that  bis  wife  has  been  taken  in  execution  in  this  action. 

LiAWRENCe,  J.— In  the  case  of  Corbett  t.  Poelnitz  the  Court  ^gaM 
so  far  considered  the  wife  as  a  feme  sole  for  the  remainder  of  her 
life  that  the  husband  had  no  property  in,  or  control  over,  that 
maintenance  which  was  secured  to  the  wife,  and  that  he  had  no 
right  to  the  person  of  the  wife  afterwards :  whereas  here  the  de- 
fendant has  only  alimony  during  the  pendency  of  the  suit  in 
the  Ecclesiastical  Coun. 

Judgment  for  the  defendant  (a). 

(c)  FMe  Oayftm  T.  ^fCsmt,  jpoil.  6  002.' 604. 


LiCKBARRow  and  Another  against  Mason  and  Others.        w^inetdM. 

TROVER  for  a  cargo  of  com.    This  case  came  before  the  BiUsof  bd- 
court  the  first  time  in  Michaelmas  term  S8  Geo.  3.  upon  ^StmStp- 
a  demurrer  to  evidence  (a),  when  judgment  was  given  for  the  j'^'^J^u, 
plaintiffs.    That  judgment  was  reversed  in  the  Exchequer  bythecus- 
Chamber  on  the  llth  February  1790  (&);  and  on  the  record  chants.  And 
being  carried  into  the^ House  of  Lords,  their  Lordships  awarded  ^nsj^r 
a  'oemre  de  natx)  in  Trinity  term  S3  Geo.  3.  (c)  At  the  second  trial  ^y/J^J^ 
a  special  verdict  was  found,  in  substance  as  follows:  in  July  ii^oodg  in 
1786,  James  Freeman^  a  merchant  resident  at  Rotterdam  in  foir  tbey 
Holland^  sent  an  order  to  Turing  and  Son,  traders  at  Middle^  ^^^^^c, 
burg  in  Zealand^  to  purchase  for  him  the  cargo  in  question,  and  y^|  jf*^' 
to  hire  a  vessel  on  his  account  to  carry  the  same  from  thence  to  consiipiee 
LioerpooL     Turing  and  Son  having  received  the  order  on  the  yk»«siy'ui- 
SSd  July  1786,  purchased  the  cargo  accordingly  and  made  out  fh^i  of" 
an  invoice  thereof,  and  of  the  chare^s  and  commission  to  the  lading  to « 

'  ®  third  pcr- 

amount  altogether  of  5464  guilders  and  upwards,  in  which  in*  son,  for  a  > 
voice  the  goods  are  stated  to  have  been  shipped  ^^per  order  and  consider-  ' 
«  for  account  and  risk  of  Mr.  J^.  Freeman^  &c.  deliverable  to  witiToJlt^y 
"  order."  The  invoice  was  indorsed  "  /.  Turing  and  Son,  22d  i^\  p 
"  July  1786."  The  cargo  was  purchased  by  Turing  and  Son  565/aeml 
as  agents  for  and  by  the  order  and  directions  and  on  account  of  raiffi<.684.] 
Freeman  J  and  not  on  their  own  account.  Turing  and  Son  paid  j^,:^.^^/^ 
for  the  cargo  at  the  rate  mentioned  in  the  invoice,  apd  also  /^.^/^f. 
paid  the  expences  mentioned  therein,  and  charged!  Freeman  ' 

With  commission  for  buying.    The  goods  were  shipped  at  Mid" 


.f  i%uJi^t4 


(•)  JEiiff^9wl.«S.  (»)  XU^Ml^m.  (c)  9tf.B2.  911. 
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ITM;  dhburg  on  the  said  28cl  Juljf^  for  the  account  and  on  the  risk  of 
Freeman  on  board  the  Endeavour  for  lAverpooL  On  the  nme 
day  four  several  bills  of  lading  of  the  cargo,  of  the  same  tenor 

jj[^^  and  eflTect,  were  signed  by  the  master  of  the  vessel,  in  which  the 
cargo  was  stfited  to  be  shipped  by  Turing  and  Son,  to  be  deli- 
vered unto  order or  to assigns.    Two  of  the 

bills  of  lading  were  indorsed  by  Turing  and  Son  in  black, 
which,  on  the  2dd  Jii/y,  were  transmitted  by  them  to  Free- 
man^  together  with  the  invoice  so  indorsed,  incloaed  in  a  letter 
from  them  to  Freeman^  advising  him  of  their  having  shipped 
the  goods  on  his  account ;  which  letter,  &c.  was  duly  received. 
Turing  and  Son  retained  one  of  the  bills  of  lading,  and  the 
remaining  one  was  kept  by  HolmeSy  the  master  of  the  ship. 
On  the  S3th  Juljf^  after  the  goods  were  shipped,  and  the  tvo 
indorsed  bills  of  lading  and  invoice  had  been  transmitted  to 
Freeman^  Turing  and  Son  drew  four  bills  of  exchange  dated 
respectively  on  the  25th  Julj/  1786  upon  Freeman^  payable  six 
weeks  after  date  to  Messrs.  Bowye  and  Makien  tor  several 
sums,  amounting  to  £250  guilders  [being  477/.]  which  bills 
were  accepted  by  Freeman  ;  and  those  four  bills  were  so  drawn 
and  accepted  to  reimburse  Turing  and  Son  the  amount  of  the 
5464-2-0  guilders.  On  the  25th  July  1786,  Freeman^  in  a 
letter  of  that  date,  transmitted  to  the  plaintiff  the  two  indorsed 
bills  of  lading  and  invoice,  in  the  same  state  in  which  he  had 
received  them  from  Turing  and  Son,  thereby  directing  the 
plaintiffs,  on  the  arrival  of  the  goods  at  Liverpool^  to  take  pos- 
session of  and  sell  them,  on  account  of  and  for  him,  Fretnua, 
and  advising  the  plaintiff?  that  be  had  drawn  the  bills  of  ex- 
change, after  mentioned,  upon  them,  on  account  of  such  goois; 
and  he  inclosed  in  such  letter  one  set  of  such  bills  of  exchange 
for  acceptance,  directing  the  plaintiffs  to  accept  and  remit  the 
same  to  Messrs.  Harman  and  Co. ;  which  letter  and  bills  of  lading 
the  plaintiffs  received ;  and,  according  to  the  usage  andcustam  €X 
merchants,  filled  up  the  blank  Fndorsements  on  the  two  biUs  of 
lading,  by  inserting  thereon  these  words,  "  deliver  the  within 
"  contents  to  W.  N.  Lickbarrow  and  /?.  rFr/gA<,"[the  plaintiffs.] 
On  the  25th  July  1786  Freeman  drew  on  the  plaintiffs  three  setj 
of  bills  of  exchange  to  the  amount  of  520/.  on  account  of  the 
cargo  in  the  invoice  mentioned,  that  is  300/.  payable  at  two 
and  an  half  usance  to  Messrs.  Hope  and  Co.  and  for  120/.  and 
100/.  to  his  own  order  at  two  usances ;  one  set  of  which  lulls 
the  plaintifft*,  on  29i\\July  1786,  received  at  Liverpool^  tqgether 

with 
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with  the  two  bills  of  ladin|^  bo  iodoned  and  the  said  invoice ;      1794. 
and  thereupoD  the  plaintifis  imoiediatelj  accepted  one  set  of 


bills  of  eiEchange  so  inclosed  in  the  said  letter,  and  remitted  the   ^^l^*" 
same  to  Messrs.  Harmon  sjod  Co.  after  the  ship  had  sailed  from     fP^^ 
Middkburgj  and  long  before  her  arrival  at  Liverpool,  and  before 
the  bankruptcy  of  Freeman.    The  plaintifls  afterwards  paid  the 
580/.  in  dischai^  of  the  three  sets  of  bills  of  exchange  drawn 
on  them  by  Freeman  to  the  respective  indorsees,  wlien  thej  be- 
came  due ;  which  sum  has  not  yet  been  repaid  to  the  plainti& ; 
and  Freeman  is  indebted  to  them  to  the  amount  of  542/.  16i. 
Qd.  including  the  520/.  so  paid  by  them,  as  acceptors  of  the  bills 
drawn  on  them  by  Freeman  on  account  of  the  cargo  in  question. 
Before  the  bills  drawn  by  Turing  and  Son  upon  Freeman,  and 
accepted  by  him,  became  due,  and  after  the  ship  had  sailed  from 
Middleburgy  and  before  her  arrival  at  Liverpool,  viz.  on  15th 
Auguit  1786,  Freeman  became  a  bankrupt,  and  absconded,  and 
all  the  last-mentioned  bills  were  protested  for  non-payment,  and 
Turing  and  Son,  as  drawers,  have  been  obliged  to  take  up  and 
pay  the  same ;  and  the  amount  of  the  invoice  of  the  cargo  in 
question  is  still  due  to  them.     On  iY^  ^Ui  of  August  1786, 
TVinng and  Son  havingreceivedadviceof  JVfemnit'sbankruptcy, 
specially  indorsed  the  bill  of  lading  retained  by  them  to  the  de- 
fendants, and  to  no  other ;  and  on  the  same  day  Turing  and  Son 
transmitted  the  said  bill  of  lading  to  them  accordingly,  with  an 
invoice  of  the  goods,  and  a  power  of  attorney  of  the  same  date, 
empowering  them  to  obtain  possession  of  the  said  goods  on  ac- 
count of  them,  Ttfr/ngand  Son  ;  all  of  which  were  received  by 
the  defendants  on  the 28th  August.  The  ship  with  the  cargo  sailed 
from  Middleburg  on  the  1 1th  August  1786,  the  fourth  bill  of 
lading  still  remaining  in  the  hands  of  the  master,  and  she  ar- 
rived at  Liverpool  with  the  goods  on  the  28th,  and  the  defend- 
ants having  applied  to  the  roaster  for  the  delivery  of  the  cargo, 
the  same  was  delivered  to  them.    The  special  verdict  then  stated 
the  sale  of  the  goods  by  the  defendants  for  557/.  111.  6d.  and 
the  demand  and  refusal,  with  the  tender  of  freight,  &c.    And    . 
then  the  jury  found  that,  by  the  custom  of  merchants,  bills  of 
lading,  expressing  goods  or  merchandizes  to  have  been  shipped  by 
any  person  or  persons  to  be  delivered  to  order  or  assigns,  have 
been,  and  are,  at  any  time  after  such  goods  have  been  shipped, 
and  before  the  voyage  performed,  for  which  they  have  been  or 
are^hqpped,  negotiable  tf  nd  transferable  by  the  shipper  or  abippen 
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1794.  of  «uch  goods  to  any  other  person  or  persons,  by  such  shipper 
or  shippers  indorsing  sach  bills  of  lading  widi  his,  her,  or  Aeir 
name  or  names,  and  delivering  or  transmitting  the  same  so  in* 

^[^^  dorsed,  or  causing  the  same  to  be  so  delivered  or  transmitted  to 
such  other  person  or  persons ;  and  that  by  such  indorsement  and 
delivery,  or  transmission,  the  property  in  such  goods  hath  been, 
and  is  transferred  and  passed  to  such  other  person  or  persons. 
And  that,  by  the  custom  of  merchants,  indorsements  of  bills  of 
lading  in  blank,  that  is  to  say,  by  the  shipper  or  shippers  with 
^  their  names  only,  have  been,  and  are,  and  may  be,  filled  up  by 
the  person  or  persons  to  whom  they  are  so  delivered  or  trans- 
mitted as  aforesaid,  with  words  ordering  the  delivery  of  the 
goods  or  contents  of  such  bill^  of  lading  to  be  made  to  such  per- 
son or  persons ;  and,  according  to  the  practice  of  mercfaaofs, 
the  same,  when  filled  up,  have  the  same  operation  and  effect, 
as  if  the  same  had  been  made  or  done  by  such  shipper  or  ship- 
pers when  he,  she,  or  they  indorsed  the  same  bills  of  lading 
with  their  names  as  aforesaid.    But  whether,  &c. 

The  Court,  understanding  that  it  was  intended  that  this  case 
was  to  be  carried  up  to  the  House  of  Lords,  declined  entering 
into  a  discussion  of  it,  merely  saying  that  they  still  retained  the 
opinion  delivered  upon  the  former  case.    And  they  accordingly 

[n. «)].  Judgment  for  the  jdaintifi. 


J^ednetiaif^  Bartlett  against  Hebbes. 

Aaerrant     fT^HE  defendant  was  junior  clerk  of  the  kitchen  to  the  King 
ukeo  in  ef-    J-    ^t  St.  James^s  Palace,  and  having  been  sued  fiir  a  debt 
«StiUed  to    ^^^e  ^^  ^^^  plaintifi^,  and  taken  in  execution  under  a  judgment 
J«^ii-        by  deiaull  and  a  writ  of  enquiry  executed  thereon, 
motien  on        East  moved  for  a  rule  to  shew  cause  why  he  should  not  be  dis- 
IrivSq^^^    charged  out  of  the  custody  of  the  sherifl^,  upon  the  ground  of 
his  privilege.    It  is  laid  down  in  3  Shep.  Abr.  51.  iU.  Preroga- 
tive of  the  King,  that  the  King  hath  a  prerogative  fat  his  house- 
hold and  servants.    For  bis  help  to  govern  them  he  hath  diven 
courts  and  officers  incident  to  them,  as  the  Marshalsea,  &c.  And 
his  servants  are  to  be  exempted  from  other  courts  and  offices. 
The  king's  servants  are  not  to  be  arrested  upon  ordinary  proow 
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without  licence ;  nor  so,  except  it  be  upon  a  capias  uilagatum.     1794. 
Upon  thelatterground^fY/j^Atre'scase  (a)  was  deterniined,wbere  ■■ 

the  arrest  was  held  lawful.  2  Inst.  631.  and  4  Insi.  24.  are  to  ^^ISS^ 
the  same  effect :  and  the  reason  assigned  by  Lord  Coke  in  the  '^'^■"* 
former  passage  is,  that  '^  concerning  those  that  serve  the  king 
^^  in  his  household,  their  continual  service  and  attendance  upon 
^^  the  royal  person  oP  the  king  is  necessary.*'  Phillips^ s  Reg. 
Neces.  lOS,  4.  889.  310.  Rex  ▼.  Mouiton  and  others,  2  Keb.  3. 
Wood  Inst.  576.  cites  3  Inst.  140, 1.  This  is  not  like  the  case  of 
an  infringement  of  the  franchise  of  a  private  Lord,  in  which 
the  Courts  have  held  the  arrest  good  as  against  the  party,  though 
the  Lord  might  maintain  an  action  for  the  breach  of  his  privi- 
lege,  be  alone  being  injured  bj  the  arrest :  but  this  right  arises 
out  of  the  king's  prerogative  for  his  servants,  that  his  service  may 
never  receive  any  interruption ;  and  it  is  founded  on  principles 
of  public  policy.  This  right  has  been  frequently  exercised 
down  to  the  present  times.  Officers  of  the  household  have  been 
discharged  by  judges  at  chambers  from  arrest  upon  mesne  pro- 
cess, as  was  the  case  a  year  ago  of  this  very  defendant:  aad  no 
distinction  can  be  made  between  arrests  upon  mesne  process  and 
in  execution,  with  respect  to  the  principle  on  which  this  privilege 
rests.  It  is  also  a  strong  confirmation  of  the  privilege,  that 
the  same  kind  of  protection  was  formerly  enjoyed  by  the  ser- 
vants of  members  of  parliament,  before  it  was  first  curtailed, 
and  afterwards  taken  away,  by  several  statutes  (b).  But  those 
very  acts  recognize  the  ancient  privilege,  and  certainly  do  not 
extend  to  the  king ;  his  prerogative  being  of  a  higher  nature, 
and  not  resting  merely  qn  his  privilege  as  a  branch  of  the 
Legislature :  neither  is  he  named  in  those  acts.  It  would  be 
strange  to  suppose  that  the  inferior  members  of  the  Legislature 
had  a  privilege  which  their  head  had  not ;  and  which  it  appears 
to  have  been  the  custom  upon  the  meeting  of  parliament, 
though  certainly  a  mere  form,  for  the  Speaker  of  the  Commons 
to  demand  from  the  king.  Dyer^  60.  With  respect  to  the  form 
of  the  application,  it  was  held  in  Holiday  v.  Pitt  {c\  that  where 
a  person  having  privilege  of  parliament  was  arrested,  the  Court 
would  not  put  him  to  sue  out  his  writ  of  privilege,  but  would 
discharge  him  upon  motion.  By  analogy  to  which,  the  king's 
servants  who  have  been  arrested  on  mesne  process,  have  always 

OAe&M.  (»)»4rl3fr.S.c3.   IIOm.S.  c.3l.  10GM.SL  cAO. 
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1794.     been  discharged  on  such  summary  application,  unless  the  bet  of 

'I their  being  his  servants  was  in  doubt,  but  which  is  periectly 

'^I^uT   clear  in  this  case. 

Hbuu.         Marrjfoi  now  shewed  cause,  contending  that  this  application 
•was  not  warranted  by  any  of  the  authorities  cited,  nor  by  aD\ 
ailment  of  analogy  to  the  old  privilege  of  parliament.     If  it 
were  to  be  compared  to  the  latter,  it  most  be  considered  as  taken 
away  by  the  10  Geo.  3,  c.  50.  which  enacts,  that  any  person 
may  prosecute  any  action  or  suit  against  any  peers,  knights,  citi- 
zens and  burgesses,  &c.  or  against  their  menial  or  any  other 
rservants,  or  any  other  person  entitled  to  the  privilege  of  parlia* 
ment,  &c.  and  no  such  action,  suit,  &c.  shall  be  impeached, 
stayed,  or  delayed,  by  or  under  colour  or  pretence  of  any  privi- 
lege of  parliament.    These  words,  being  so  general,  would  ex- 
tend equally  to  the  king's  servants.    Yet,  if  this  were  other- 
wise, no  authority  goes  the  length  of  supporting  an  application 
for  a  discharge  of  the  person  from  the  arrest :  on  the  contrary  ^ 
the  arrest  is  in  many  cases  admitted  to  be  lawful  as  against  the 
party  arrested,  whatever  remedy  there  may  be  at  the  suit  of  the 
king  himself  against  the  party  making  the  arrest   As  to  ilnsL 
'631.  it  applies  only  to  the  case  of  excommunication,  and  not  to 
a  personal  arrest ;  and  most  of  the  other  general  authorities  refer 
to  the  same  passage.  The  privilege  here  claimed  resembles  more 
the  obsolete  practice  of  the  king's  granting  personal  protections, 
of  which  Lord  Cokcj  even  in  his  time,  says  (a),  that  he  cannot 
say  any  thing  of  his  own  experience :  for,  though  Queen  Eliza- 
beth maintained  many  wars,  yet  she  granted  few  or  no  protections ; 
and  her  reason  was,  that  he  was  no  fit  subject  to  be  employed  in 
her  service  who  was  subject  to  other  men's  actions,  lest  she  night 
be  thought  to  delay  justice.  And  the  last  instance  of  a  protection 
granted,  was  in  the  case  of  Lord  Cutts  in  King  William's  \ime(b). 
In  Sir  Ph.  JffowariTscBse  (c),  who  being  one  of  the  king's  ser- 
vants was  arrested;  upon  application  to  the  chancellor  for  his  dis- 
charge, although  he  thought  the  arrest  very  improper,  yet  he 
refused  to  discharge  the  party ;  and  he  said  it  was  the  king's 
privilege :  however  the  matter  was  compromised.     In  the  case 
too  cited  from  Hetley  52.  the  arrest  was  admitted  to  be  lawful. 
And  in  Wickham  v.  Hobart  (d)^  the  sheriff,  who  had  arrested  and 
afterwards  discharged  a  servant  of  Lord  Sa^  and  SeaFs  upaa 

.   (a)iJnti.lSi.  {b)S  Mime.  Com.  9B9.    S1M.SSL 

(c)  3  Chun.  Cat.  69.  (d)  Rep.  temp.  Hwrim.  518. 
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the  groond  of  pririle^,  was  directed  to  make  a  retorti  to  the     1791. 
writ.  Bat  at  aoj  rate  this  i«  not  an  application  which  the  Court    ■ 
will  countenance;  and  therefore  if  the  defendant  be  entitled  to  ^tTIS* 
the  priTile^e  at  alK  the  Court  will  pot  him  to  me  out  his  writ    iin*»- 
of  privileee :  for  though  in  Colonel  P/«'s  case  (a\  it  was  held 
that   he  might  be  discharged  on   motion,  jet  in  a  subsequent 
case  of  Chestrr  v.  Uptale  (6)  I>ord  Hordzcicke  desired  it  niiglit 
be  understood  to  be  discretionary  in  the  Court  whether  to  pro* 
ceed  in  that  manner,  or  put  the  party  to  sue  out  hi<  writ ;  and 
Laich.  150.  Siy.  1,^9.  and  1  Mod.   1^6.  and  other  ca«^  col- 
lected  in  4  Kic,  250.  shew  that  the  latter  mode  of  proceedin«^ 
i%  the  most  proper. 

Liord  Kexyo^t,  Ch.  J. — ^My  brothers,  who  hare  taken  the 
trouble  upon  them  of  looking  more  particularly  into  the  autho- 
rities upon  this  subject  than  1  have  had  an  opportunity  ofdoin^^ 
are  perfectly  satisfied,  and  I  concur  with  them  upon  principle, 
that  the  defendant  is  entitled  to  be  discharged  ;  and  indeed  it 
seems  admitted  by  the  very  authorities  quoted  against  iL  It 
would  hare  been  a  strange  incon<iistenc\  if  those  who  are  the 
subjects  of  the  king  should  have  had  a  privilege  of  protecting  their 
servants  from  arrest,  which  the  king  himself  had  not.  However 
this  does  not  rest  upon  the  privilege  of  parliament :  and  therefore 
the  act  of  the  10  Geo.  3.  ba^  no  reference  whatever  to  it  :  nor 
is  the  king  mentioned  at  all  in  the  act.  With  respect  to  the 
mode  of  application,  it  was  finally  settled  in  PilCi^  ^ase  that  a 
person  entitled  to  privilege  might  be  discharged  on  motion  2  and 
though  that  is  di«cretionary  in  the  Court  under  the  circumstantres, 
as  where  there  is  any  doubt  whether  the  party  applying  be 
really  such  a  person  a^  is  entitled  to  the  privilege,  or  other  un- 
favourable and  suspicious  circumstances,  yet  here  it  being  ad- 
mitted that  the  defendant  U  a  servant  of  the  J^ing,  there  is  no 
ground  for  refusing  to  di^harire  him  on  motion. 

Grose,  J.  referred  to  the  report  of  a  case  in  Sir  Thoma$ 
Raymond  152.  as  in  point. 

Rule  absolute* 

<a)  2  Stra.  Sc5.  a]M  rf^portcd  is  Com,  4 it.  (Ji)  I  WiU,  XB. 
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j^^  DcEKB  and  Maria  his  Wife  againsi  Stiiutx. 

So  artioD  nriHIS  was  an  action  of  assuinpsit  for  the  arreais  of  an  an- 
be  maim  JL  luiity  bequeathed  to  the  plaintiff's  wife  by  tbe  defendaDl'i 
um^^fora  ^^^^j, .  therein  the  declaration  stated  that  R(Aert  CmAam the 
testator  bequeathed  to  the  plaintiff  Maria  40s.  a  year  for  her 
life,  {layable  quarterly;  that  he  appointed  the  defendant  his 
executor  ;  that  after  his  death  the  defendant  proved  the  will ; 
and  then  averred  that  divers  goods  and  chattels  of  the  testator 
came  to  the  hands  and  possession  of  the  defendant  to  be  adsnois- 
ieredyJiiUj/  sufficient  io  paj/andsalisfy  allthe  dAislegudts  and  /«- 
fieral  espences  of  (he  testator  and  charges  of  pro^g  tbe  mU;  and 
that  the  defendant  was  possessed  of  a  great  part  of  the  said  goods 
and  chattels  being  full^  sufficient  to  pay  and  satisfy  the  debts^ega- 
cies,  funeral  expences,  Sec.  then  unpaid  and  unsatisfied ;  whereby 
and  according  to  the  form  and  effect  of  the  said  will  the  defend* 
ant  became  liable  to  pay  to  the  said  Maria  the  sum  of  40^.  a  year 
in  manner  aforesaid;  and  being  so  liable  he  promised  to  pay  her, 
&c.  and  then  averred  that  three  ybars  and  three  qaarters*  arrears 
were  due.  To  this  there  was  a  plea  of  the  general  issue ;  and 
the  cause  came  on  to  be  tried  at  the  last  St^olk  assises  hefere 
AsAhurstj  J .  vrhen  a  verdict  was  found  for  the  plaintifi,  with 
damages  7A  10^.;  subject  to  the  opinion  of  this  court,  upon 
tbe  following  case :  The  testator  Robert  Canham  made  his  wiU 
dated  31«t  January  1774',  in  which,  amongst  other  things,  he 
gave  to  his  daughter  Maria  the  wife  of  the  plaintiff  to  her  sepsiatr 
use  an  annuity  of  40^.  for  her  life  payable  quarterly.  Tbe 
defendant  Strutt^  who  is  the  surviving  executor  named  in  tbe 
will  which  was  proved  in  the  Prerogative  Court  on  the  SOth  Msjf 
1775,  paid  for  aeveral  years  the  annuity  up  to  Lady  •day  1790. 
The  defendant  never  made  any  express  promise  to  pay;  bat 
was  possessed  of  assets  sufficient  to  have  paid  the  plaintiff's 
demand,  if  parol  evidence  of  an  acknowledgment  of  faanng  as- 
sets without  any  other  evidence  of  assets  come  to  his  hands 
be  sufficient  evidence  thereof.  The  case  then  stated  a  demand 
and  refusal  of  the  arrears. 

Harvey  for  the  plaintiff,  after  observing  that  there  waa  sat 
ficient  proof  of  assets  in  the  defendant's  hands  by  his  own 

•cknow* 
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acknowledgment,  said  that  it  would  be  objected  now,  as  it  was      1794. 
at  the  trial,  that  the  defendant  was  not  liable  in  this  action,  not    *"     ^ 
having  made  anj  promise,  and  still  less  so  as  he  had  made  no     agahut 
promise  in  writing,  as  required  by  the  statute  of  frauds  (a).    But    •®^**''^' 
the  cases  that  have  been  already  decided  on  this  subject  shew 
that  the  objection  is  ill  founded.    Where  a  man  is  under  a  legal, 
or  equitable  obligation  to  pay,  the   law   implies  a  promise, 
though  none  were  ever  actually  made.     This  was  said  by  Lord 
Mansfield  m  Hawkes  v.  Saumiers{b)\  where  it  was  held  that 
fisswnpsit  lay  against  an  executrix  in  her  own  right  for  a  legacy 
apon  a  promise  in  consideration  of  assets,  and  his  lordship  fur- 
ther observed  that  ^^  an  executor  who  has  received  assets  is  un- 
"  der  every  kind  of  obligation  to  pay  a  legacy.     He  receives 
^'  the  money  by  virtue  of  an  office  which  he  swears  to  execute 
^^  duly.     He  receives  it  as  a  trust  or  deposit  to  the  use  of  the 
"  legatee,  and  therefore  owes -him  to  the  amount." «   And  seve- 
ral cases  were  thei*e  cited  by  the  Court  in  giving  judgment  to 
shew  that  assets  coming  to  an  executor's  hands  are  a  sufficient  >* 

consideration  to  support  a  promise  (e).  Neither  does  any^ob* 
jection  arise  from  the  statute  of  frauds ;  for  it  has  been  repeat- 
edly held  on  the  construction  of  that  statute  that  where  the 
parties  have  begun  to  perform  an  agreement,  or  to  fulfil  a  pro- 
mise, though  not  in  writing,  the  caseis  not  within  the  mischief 
whidi  the  act  intended  to  renxedy.  And  in  this  case  it  appears 
that  the' defendant  has  paid  the  annuity  in  question  lor  several 
years.  This  circumstance  also  affords  another  answer  to  the 
principal  objection  ;  because  it  is  evidence  of  u  promise  to  pay, 
at  least  as  long  as  there  are  assets,  which  are  admitted.  It  is 
not  necessary  that  an  annuitant  in  such  a  ca^^e  should  prove  an 
express  promise  to  pay  every  quarter's  arrears  ;  the  defendant's 
having  once  assented  to  and  paid,  it  is  sufficient  to  fix  him  with 
the  growing  arrears  as  they  become  due.  'i  he  case  of  Camdm 
v.  Turner^  cited  in  Alhim  v.  Hill  (J),  and  recognized  by  Lord 
Mansfield  in  giving  judgment  in  that  case,  goes  the  full  length 
of  deciding  the  present.  It  was  there  expressly  held,  that  an 
acknowledgment  by  an  executor  that  he  had  enough  to  pay  wa« 
a  sufficient  ground  to  support  an  assumpsit. 
AnderBon^  contra ^  ^vas  stopped  by  the  Court. 

(ii)49Ctf*.2.c.8.#.4. 

(»)  Comp,  S89. 

(c)  Vide  Ketch  v.  Kaifgal,  1  Vex,  125.    irr$uenian  v.  Ufmall,  Cro,  MU*.  Si. 

Id)  Cbifp.288. 
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1794;  Lord  Ken  to  jr,  Ch.  J.^-The  supporting  of  the  present  actioa 

"  '  '  ■  would  be  attended  with  the  most  pernicious  consequeoces;  and 
^;^la*t  I  believe  that  no  action  till  lately  (except  one,  in  the  time  of  the 
strutt.  commonwealth)  for  a  legacy  has  been  supported  in  a  court  of 
law.  The  arguments,  which  have  of  late  years  been  advanced 
in  support  of  this  action,  are  founded  on  the  supposed  justice 
of  the  case  and  the  convenience  of  the  parties :  but  when  it  is 
considered  in  what  manner  a  court  of  equity  interposes  in  suits 
for  legacies  in  taking  care  that  provision  is  made  for  the  differ- 
ent parties  entitled,  and  what  inconvenience  and  even  ruin  to 
private  families  would  have  ensued  from  determining  that  an 
action  can  be  brought  in  a  court  of  law  for  a  I^;acy,  I  think 
that  those  who  have  wished  to  support  the  action  in  a  common 
law  court  would  hesitate  before  they  came  to  the  condusion 
that  the  action  can  be  maintained.  If  an  action  will  lie  for  a 
legacy,  no  terms  can  \>e  imposed  on  the  party  who  is  entitled 
to  recover ;  and  therefore  when  the  legacy  is  given  to  a  wife, 
the  husband  would  recover  at  law,  and  no  provision  could  be 
made  for  the  wife  or  family  :  whereas  a  court  of  equity  will  take 
care  to  make  some  provision  for  the  wife  in  such  a  case  (a). 
But  the  whole  of  this  admirable  system,  which  has  been  founded 
in  a  court  of  equity,  will  fall  to  the  ground,  if  a  court  of  law 
can  enforce  the  payment  of  a  legacy.  I  mention  these  as  de- 
cisive reasons  in  my  mind  against  the  jurisdiction  of  the  courts 
of  law  over  this  subject ;  and  I  know  that  they  have  influenced 
those  who  once  entertained  an  idea  that  this  action  could  be 
supported.  The* only  case  that  I  know  of  where  it  was  said 
that  this  action  might  be  maintained  happened  in  the  time  of 
the  commonwealth  ;  but  the  reason  there  given  was  to  prevent 
a  failure  of  justice,  the  ecclesiastical  courts  being  at  that  time 
abolished,  and  the  Court  of  Chancery  not  having  then,  nor  in- 
deed until  the  time  of  Lord  C  Nottingham,  entertained  any 
'jurisdiction  over  the  question  of  legacies.  Therefore  as  the 
argument^  of  convenience  and  justice,  pn  which  alone  it  has 
been  thought  that  this  action  is  maintainable  at  law,  bear 
strongly  ugainst  it,  and  as  I  only  find  one  case  in  which  itha« 
been  supported,  and  which  was  decided  contrary  to  all  prece- 
dent, merely  because  the  party  had  then  no  other  remedy,  I 
am  clearly  of  opinion  that  the  present  action  cannot  be  main- 
tained. 

(M)  Virle  Brown  y.  SU§n,  3  P.  fT.  S(Ht.  and  Uiocisei  tkene  referred ts. 

AsHHUftST 
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AsHiiuRST,  J. — ^As  this  is  aquestion  of  infinite  importance  to      1791. 
the  public,  I  am  glad  thai  the  case  was  reserved  in  order  that  the   ■ 
question  may  be  nettled.     Prima  facie  it  is  a  strong  objection      ms^^^<t 
against  such  an  action  as  the  present  that  only  one  instance  is  to    St»utt. 
be  found  in  which  it  has  been  supported ;   and  the  reason  of 
that  has  been  explained  by  my  Lord  Chief  Justice.  Policy  and 
convenience  are  also  against  the  jurisdiction  of  the  courts  of  com« 
mon  law  over  this  subject ;  in  a  court  of  law  we  cannot  impose 
any  terms  on  the  party  suing;  if  he  be  entitled  to  a  verdict,  the 
law  must  take  its  course :  but  a  court  of  equity  will  impose  on 
the  party  applying  such  terms  as  they  think  right  and  according 
to  conscience.     Innumerable  instances  have  occurred  in  which 
the  interposition  of  that  Court  has  proved  highly  beneficial  to 
private  families,  by  compelling  the  husband  to  make  an  adequate 
settlement  on  the  wife  :    but  if  we  were  now  to  determine  that 
an  action  at  law  could  be  maintained  for  a  legacy,   wives  and 
families  in  many  instances  would  be  left  destitute  of  any  pro- 
%'ision. 

GnosB,  J. — The  ground  of  this  action,  as  it  appears  on  the 
dedaration,  is  that  in  consideration  of  assets  the  defendant  pro^* 
mised  to  pay  this  annuity.  It  is  not  pretended  that  the  defend- 
ant made  any  express  promise  to  pay :  and  the  question  is.  Whe- 
ther under  these  circumstances  the  law  does  or  does  not  imply 
such  a  promise  ?  no  case  has  been  cited  to  shew*  that  it  docs. 
There  is  one  case  (a)  in  the  books,  where  the  declaration  states 
that  in  consideration  of  a  forbearance  by  the  plaintiff  to  sue,  the 
executor  promised  to  pay  the  legacy,  and  the  Court  held  that 
the  action  might  be  maintained ;  but  the  circumstance  of  that 
action  being  broughtonaproraise  in  consideration  of  forbearance 
shews  that  it  was  understood  that  the  bare  possession  of  assets 
was  not  alone  sufiicient.  This  is  a  novel  attempt ;  and  I  am  of 
opinion  that  the  action  cannot  be  supported. 

Per  Curiam  (6),  Postea  to  the  defendant, 

(a)  Vide  DavU^,  WHght,  1  Ventr*  120 ;  and  SmUh  v.  J9hn$^  Cro,Jac  257. 
^f }  Idr.  J.  Lttwntic$  wm  absent. 
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vtlu'S^'  Clarke  against  DonoY Aft. 


Aoauoniey  npiflg  waB  M  actioD  brought  by  an  attonxey  against  bis 
mwotainn  JL  client  for  the  amount  of  a  bill  for  bttstness  done  at  the 
hfo  bill  on.  Quarter  Sessions  upon  a  prosecution  for  an  assault  carried  on  by 
fint'liKiMSi  the  defendant.  A  doubt  arose  at  the  trial,  at  the  sittings  after 
SlfJ'ili!*'"  J»*t  Nilary  term,  Whether  it  was  necessary  for  the  plaintiff  to 
thoiwh  all  have  delivered  his  bill  signed  before  the  aetion  brought,  there 
Was  done  at  being  no  signature  to  the  bill  which  had  been  delivered  ?  Upoa 
BMMBi^y  which  Lord  Kenj/on  directed  a  verdict  to  he  entered  for  the 
plaintiff,  with  liberty  for  the  defendant  to  enter  a  nonsuit  if  the 
Court,  should  ^eem  it  necessary  to  deliver  such  a  bill  signed. 

Mingay  accordingly  obtained  a  rule  nisi  for  that  purpose  upon 
the  authority  of  the  case  Ex  parte  Williams  (A).  The  direction<i 
of  the  2  Geo.  S.  c.  SS.  s.  23.  are  general,  that  no  attorney  shall 
<!ommence  any  action  for  the  recovery  of  any  fees,  charges,  or 
disbursements  at  law  or  in  equity  until  one  month  after  he  shall 
have  delivered  to  the  party  charged  bis  bill,  &c. ;  and  then  it  enacts 
that  upon  application  of  the  party  to  the  chancellor  or  matter  of 
.the  rolls,  or  to  any  of  the  courts  aforesaid,  or  to  anyjudge  or  baroa 
of  the  said  courts  respectively,  in  which  the  business  contained  ia 
tiuchbill,  or  the  greater  part  thereof,  shall  ha  vebeentraDsacted,tbe 
biir  shall  be  referred  to  be  taxed.  It  was  supposed  that  this  latter 
part  of  the  clause  conhned  the  general  regulations  to  such  business 
As  had  been  done  in  the  courts  named  (c) :  but  the  Court  decided 
otherwise  upon  consideration  in  the  case  mentioned.  And  now 
Lord  Kentok,  Ch.  J.  said  that  there  must  be  judgment  of 
nonsuit ;  for  upon  enquiry  it  was  found  to  have  been  the  pnc- 
tice  of  the  Court  to  tax  such  bills  for  business  done  altogether  at 
the  Sessions ;  and  there  was  no  reason  for  restraining  the  general 
words  of  the  first  part  of  the  clause,  which  requires  an  attorney 
to  deliver  his  bill  one  month  before  he  commences  any  actioe 
for  the  recovery  of  the  amount. 

Rule  absolute  for  judgment  of  nonsuit. 
Erskiney  GarroWy  and  Shepherd^  were  for  the  plaintiff. 

(fl)  Vide  Wiwttr  v.  Paynt^  post.  6  Tol.  645. 

{b)  Antfi,  4  vol.  496. 

(^  Vide  ante,  expmrte  WiUiamSf  i  vol.  124.  and  the  casct  there  cital. 
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Tarletokt  and  Others  against  St  anifohth  and  Others.  '      PHdajt. 

fTlIITS  was  an  action  of  covenant.    The  declaration  stated  in  a  policy 

jL.    that  by  a  deed  poll,  commonly  called  a  Policy  of  Insurance,  a^b'sTimr 

dated  the  10th  of  December  1788,  made  by  the  defendants,  by  J«*  from 

'  ''  ,  '  haufa  vear 

three  of  the  trustees  or  acting  members  of  the  society  of  the  fobnlfa 

Liverpool  Yxve  Office,  to  the  plaintiflTs,  (which  recited  that  the  rareda^eU 

plaintiffs  had  paid  7A  10^.  to  the  Liverpool  Fire  office,  and  had  p^f^UUT 

a<?reed  to  pay  to  them  at  their  office  71.  lOs.  on  the  10th  of  June  T^jf  j^^*^^ 

1789,  and  the  like  sum  every  6  months  during  the  continuance  'Mhe  inso^ 

of  that  policy  for  insurance  from  loss  by  fire  on  goodfi,  &c.  not  t^^Cuid 

exceeding  6000/.)  it  was  declared  that  from  the  date  of  the  l!;|^^^/th« 

policy,  and  as  long  as  the  plaintiffs  should  duly  pay  the  sum  of  **r*T"*^'.\ 

7/.  105.  at  the  times  and  places  aforesaid,  and  the  trusteed  op  Auy*  afirr 

acting  lAembers  of  the  society  should  agree  to  accept  the  same,  lion^onhiT 

the  fund  of  the  society  should  be  liable  to  pay  to  the  (>laintiff8  5*cwr«Ddu 

such  damage  and  loss  as  the  plaintiffs  should  suffer  by  fire,  not  '^YiTth!!' 

exceeding  6000/.  *^  according  to  the  exact  tenor  of  their  printed  no  inku- 

"  proposals,  dated  January  Isi  1777."    The  declaration  then  ™Suui  tak^ 

averred,  that  in  those  printed  proposals  was  contained  this  "  Ar-  '*I.pJ;^/uIJ,^*** 

"  tide  3d,  On  bespeaking  policies  all  persons  are  to  deposit  wjm  arrM- 

'^  9^.  6d.  for  the  policy,  stamp  duty,  and  mark,  and  shall  pay  a  ioJi\ap- 

"  the  premium  to  the  next  quarter  day,  and  from  thence  for  one  fn 'i^rfav!!'' 

"  year  more  at  least,  and  shall  as  long  as  the  managers  agree  to  "iJ'jfJJI,^ 

^  accept  the  samCy  make  all  future  payment,  annualh/ai  the  said  hiiiry<*ir. 

^^  office,  within  15  days  after  the  day  limited  by  their  respective  iii^  pre- 

"  policies,  upon  forfeiture  of  the  benefit  thereof;  andno  insurance  illfMxiw9A 

<*  is  to  take  place  until  the  premium  be  actually  paid  by  the  insured^  P'^J"  »^^<*J^ 

**  Am,  her,  or  their  agent  or  ap:ents"     It  then  stated  that  all  pay-  wrrr^  wire 

roents  due  upon  the  policy  were  paid  by  the  plaintiflii  before  the  tbouKh  thr 

loss  in  qiiestion,  according  to  the  form  and  effect  of  the  third  Smdlhlr^ 

article;  that  at  the  time  of  the  printed  proposals  in  1777,  and  P^"*'*"? 

until  the  16th  o(  February  1785,  the  society  never  insured  for  en^oftue 

less  time  than  a  year,  after  which  and  until  the  making  of  this  afirrtbe  ^ 

policy  they  insured  for  certain  periods  of  time  less  than  a  year  fiU'iggfi, 

that  all  insurances  made  by  the  society  for  less  than  a  year  have  W«] 

been  made  by  certain  deeds  poll  of  like  substance  and  effect  with 

the  deed  poll  above  set  forth,  and  referring  in  like  manner  to 

3  printecl 
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printed  proposals  of  the  society,  dated  the  1st  oS  January  1777, 
and  which  said  printed  proposals,  as  to  the  said  third  article 
thereof,  have  during^  all  the  time  last  mentioned,  remaned  and 
continued  wholly  unaltered  ;  that  divers  payments  of  the  pre- 
miums for  insurances  for  periods  of  time  less  tha*h  a  year  have 
been  made  to  and  received  by  the  society  within  15  days  after 
the  several  days  limited  by  the  respective  policies  containiog  suck 
insurances,  without  any  objection  on  the  part  of  the  society, 
and  such  policies  have  thereupon  continued  and  remained  in  force. 
It  then  stated  a  loss  of  the  plaintifTs'  ii^oods  by  fire,  to  the  amount 
of  6000/.  after  the  making  of  the  said  deed  poll  and  whilst  the 
same  remained  in  full  force ;  to  wit,  on  the  J  Jth  of  December 
1789,  and  before  the  expiration  of  15  days  after  the  day  limited 
by  the  policy  in  that  behalf^  and  before  any  disagreement  or 
refusal  of  the  trustees  or  acting  managers  of  the  society  to  accept 
the  sum  of  7/.  10^.  every  six  months  according  to  the  effect  of 
the  policy,  or  to  continue  the  policy ;  notice  to  the  defendants, 
&c.  and  non-payment  by  them,  &c.  In  the  second  count  it  was 
averred  that  the  true  intent  and  meaning  of  the  policy  was,  that 
^he  plaintiflTs  should  be  insured  against  any  loss  happening  within 
1 5  days  pfter  the  particular  days  of  payment,  unless  before  the 
loss  the  society  should  have  refused  to  renew  the  policy,  or  unless 
the  plaintiflTs  should  have  omitted  to  tender  the  sum  due  after 
those  I^  d^ys..  lit  then  stated  that  all  payments,  (except  that  of 
IL  10^»  aftejr  pentioned,)  which  had  ever  become  payable  by 
virtue  of  the  policy  and  of  the  printed  proposals,  were  before 
the  loss  made  by  the  plaintiffs  to  the  society  at  their  office,  &c 
and  that  afterward?^,  and  before  the  expiration  of  15  days  from 
the  tenth  of  December  1789,  being  the  day  limited  by  the  poiicv, 
\o  wit,  on  the  lljh  oi  December  1789,  the  plaintiffs  tendered  to 
the  society  at  their  office  the  sum  of  7/.  IO5.  the  managers  of 
the  society  not  haviqg  then  or  before  in  any  manner  disagreed  or 
refused  io  accept  the  same  according  to  the  form  and  effect  of  the 
Sd  article  of  the  printed  proposals,  and  then  and  there  requested 
the  managers  to  accept  the  same,  &c.  The  third  count  varied 
from  the  second  in  thii*  respect,  that,  instesid  of  setting  forth  the 
third  article  of  the  printed  proposals  verbatim,  it  stated  the  effect 
of  it  thus :  '^  that  so  long  as  the  managers  shall  agree  to  accept 
'^  of  the  same,  all  payments  shall  be  made  at  the  said  office  of  the 
^  society  within  15  days  after  the  day  limited  by  the  respective 

«  policies 
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"  policies  for  payment  thereof  upon  forfeiture  of  the  benefit'     1794. 
"  thereof/'  &c.  . 


The  defendants  pleaded  to  the  first  count,  inter  alia^  that  the  a^^^ 
loss  did  not  happen  until  after  the  10th  of  December  1789,  and  y^*J^ 
that  although  the  plaintiffs  paid  to  the  society  the  sura  of  7/.  lO;. 
which  by  the  policy  was  made  payable  on  the  10th  of  Ji/we  1789^ 
they  did  not  pay  the  like  sum  of  7/.  10^.  on  or  before  the  ]Otb 
of  December  1789,  which  they  ought  to  have  done  in  order  to 
have  continued  the  policy  up  to  the  time  when  the  loss  happen- 
ed, &c.  They  pleaded  to  the  second  count  that  the  sum  of  7/. 
105.  was  not  tendered  to  the  managers  until  after  the.  10th  of 
December  1789,  who  then  refused  to  accept  it,  &c.;  and  a 
similar  plea  (among  others)  to  the  third  count. 

To  these  three  pleas  the  plaintifTs  demurred  generally.  . 
Chambrcy  in  support  of  the  demurrers,  after  stating  the  ques* 
tion  to  be,  Whether  or  not  the  protection,  to  which  the  persons 
who  insure  for  a  year  are  entitled  under  the  Annual  policies  and 
the  printed  proposals  to  which  they  refer,  is  not  also  extended 
to  those  who  insure  for  a  shorter  period  than  a  year?  argued  in 
the  affirmative.  Though  the  words  '^  payments  annually'*  are 
used  in  the  printed  proposals,  it  was  the  obvious  intention  of 
the  society  to  extend  all  the  terms  in  those  proposals  to  policies 
for  less  than  a  year  when  they  first  begun  to  insure  for  short 
periods.  In  the  construction  of  covenants  the  words  are  to  be 
taken  most  strongly  against  the  covenantor,*  and  the  plain  and 
manifest  intention  of  the  parties  must  prevail  rather  than  the 
strict  letter,  if  that  letter  be  against  the  intention.  Teat\  case, 
Cro.  Eliz.  7 ;  and  Griffith  v.  Goodhand^  Sir  T.  llaym.  464.  It  is 
more  particularly  necessary  that  these  kind  of  covenants  should 
be  construed  according  to  the  intention  of  the  parties,  because  all 
policies  of  insurance  against  fire,  as  well  as  marine  insurances, 
are  drawn  inaccurately;  and  in  fact  they  have  always  received 
the  moat  liberal  construction.  The  policy  in  question  refers  in 
express  terms  to  the  printed  proposals  in  1777,  and  must  be  con* 
sidered  as  adopting  and  incorporating  them  in  every  instance  to 
which  they  can  in  the  nature  of  the  case  be.applied ;  and  if  it 
bad  been  intended  that  there  should  be  any  alteration  in  the 
duration  of  the  term,  it  should  have  been  made  in  express  termfi. 
Then  as  the  15  days  are  allowed  on  annual  insurances,  it  was 
equally  intended  that  the  same  allowance  should  be  made  on  in- 
surances for  a  shorter  term.  It  is  not  necessary  to  contend  that 

the. 
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1794.     the  insurance  continues  in  force  for  15  days  beyond  the  year  or 
half  year  at  all  events  :  but  during  that  time  the  parlies  barean 


tilimiu'  option  either  to  continue  the  insurance  or  not  as  they  please : 

woirui  ^^^  ^^  ""^''  ^^^y  ^^^S^*^'*  ^^^  ^^^^  ^  taken  to  a^rree  to  the 
continuance  of  it ;  the  words  are  '^  as  long  as  the  nranagers  agree 
^^  to  accept  the  same/'  which  evidently  mean  ^'  uo!ef»  diey  ex* 
'^  press  their  dissent,'*  &c. ;  and  here  it  is  averred  that  the 
managers  did  not  disagree  before  the  loss  happened.  If  a  lease 
be  made  for  a  year,  and  so  fronn  year  to  year  as  long  as  both 
parties  please,  it  continues  in  force  until  some  act  be  done  by 
one  party  to  determine  it ;  and  if  the  lessee  hold  over  a  day  ailer 
the  expiration  of  the  first  year  without  any  objection  on  the  part 
of  the  landlord,  the  latter  is  considered  as  agreeing  (or  another 
year.  And  though  the  trustees  in  this  case  refused  after  the  loss 
to  accept  the  premium  for  the  next  half  year,  thej  bad  then  no 
right  to  disagree  to  the  continuance  of  the  policy.  If  it  be  ob- 
jected that  it  would  be  unreasonable  to  apply  the  same  indulg- 
ence to  policies  for  half  a  year  that  is  given  to  those  for  a  longer 
period,  it  is  to  be  observed  that  whether  the  policy  be  for  a  long 
or  a  short  time,  the  15  days  can  only  be  reckoned  once;  for 
when  the  renewal  is  made,  it  relates  back  to  the  last  day  of  the 
last  term  exclusive  of  the  15  days. 

J/eywood,  Serjeant, Voir/rfl.  First,  the  policy  in  question,  being 
only  for  half  a  year,  has  no  reference  to  the  third  article  in  the 
printed  proposals,  which  is  applicable  only  to  cases  where  the 
payment  is  to  be  made  annually.  The  policy  only  refers  to  those 
proposals  which  can  be  applied  to  it :  but  it  seems  absurd  to  say 
that  when  the  contract  was  to  pay  a  premium  half  yearly  it  shall 
relate  to  an  article  which  treats  only  of  annual  payments.  But, 
2dly,  even  if  the  third  article  were  incorporated  into  this  policy, 
the  plaintiffs  are  not  entitled  to  recover,  because  there  was  no 
contract  in  existence  between  the  parties  at  the  time  when  the  Ion 
happened;  for  the  policy  expired  on  the  10th  of  December ^aad 
the  loss  did  not  happen  until  the  day  following.  It  has  been  coo- 
tended,  however,  that  though  the  policy  was  not  absolutely  and 
in  all  events  to  continue  in  force  for  15  days  beyond  the  half  year, 
it  must  be  understood  that  both  parties  meant  to  be  bound  for 
that  time,  unless.one  or  the  other  expressed  his  disagreement  to 
the  continuance  before  any  loss  happened  in  the  interim :  but 
that  IS  by  no  means  the  fiur  construction  of  this  agreenoent ;  it  is 
a  contract  only  for  half  a  year^  and  if  both  parties  choose  to 

agree 
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agree  within  15  days  after  to  continue  it  for  another  half  year,      1794« 

they  aaust  exl)re8sly  a^ree  to  do  so,  the  one  by  paying,  the  other 

by  accepting,  the  premium ;  and  when  they  do  thus  agree,  the  '^^gl^^ 
insurance  takes  effect  from  the  first  day  by  relation  ;  the  object  '^'rAm- 
of  this  indulgence  being  merely  to  save  the  expence  of  a  new 
stamp  for  a  policy.  But  unless  both  the  contracting  parties  do 
agree  within  the  15  days  to  continue  the  policy,  it  is  absolutely 
at  an  end  at  the  expiration  of  the  half  year;  for  the  acceptance 
of  every  premium  makes  a  new  contract ;  and  here  before  a  new 
contract  was  entered  into,  the  loss  had  happened,  and  that  at  a 
time  when  the  old  contract  was  expired.  The  third  article  too, 
if  it  be  considered  as  incorporated  into  such  a  policy  as  the  pre- 
sent, shews  that  the  insurers  did  not  intend  to  bind-themselves 
beyond  the  half  year,  unless  they  did  some  further  act  to  evince 
their  agreement  to  the  continuance  of  the  contract ;  for  by  that 
article  it  is  expressly  stipulated  that  ^^  no  insurance  is  to  take 
*^  place  until  the  premium  be  actually  paid  by  the  insured." 

JLord  KbNyon,  Ch.  J. — To  the  general  positions  of  the 
plaintiff^s  counsel  I  perfectly  accede.  I  admit  that  this  kind  of 
insurance  is  as  much  to  be  favoured  as  marine  insurances ;  that 
in  the  construction  of  deeds  the  obvious  iutention  of  the  parties 
is  to  prevail ;  and  that  the  words  of  the  covenantor,  according  to 
Lord  Bacorij  fortius  accipuntur  contra  proferentem.  But  these 
principles  do  not  lead  to  the  conclusion  attempted  to  be  deduced 
from  them,  that  therefore  the  plaintiffs  are  entitled  to  our  judg- 
ment. It  was  admitted  in  the  argument  by  the  counsel  for  the 
plaintiffs  that  the  insurance,  when  made,  did  not  extend  to  half 
a  year  and  \b  days ;  and  that  completely  puts  an  end  to  the 
whole  case.  By  the  agreement  under  which  the  plaintiffs  were 
insured  they  stipulated  that  they  would  pay  half  yearly,  namely 
on  the  10th  of  June  and  the  10th  of  December^  the  sura  of 
7/.  \0s.  and  that  they  would,  as  hng  as  the  managers  agreed  to 
accept  the  same^  make  their  payments  within  15  days  after  the 
day  limited.  If  therefore,  when  the  first  premium  was  paid, 
the  insurance  did  not  extend  to  15  days  beyond  the  half  year, 
the  continuation  or  prolongation  of  the  term  depends  on  two 
circumstances  which  must  both  concur,  that  the  assured  should 
pay  the  sum  of  7/.  10s.,  and  that  the  insurers  should  agree  to 
accept  that  sum.  Here,  after  the  policy  had  had  its  effect,  and 
before  the  expiration  of  the  15  days,  during  which  time  the 
assured  might  have  proposed  to  continue  the  policy,  and  to 
which  proposal  the  trustees  might  or  might  not  have  acceded, 

the 
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1794.     the  insurance  continues  in  force  for  15  days  beyond  the  year  or 

half  year  at  all  events  :  but  during  that  time  the  parties  bare  an 

I^ImT'  option  either  to  continue  the  insurance  or  not  as  they  please : 
worn.  ^^^ "  ""*''  ^^^y  disagree"  they  must  be  taken  to  agree  to  the 
continuancd  of  k ;  the  words  are  ^^  as  long  as  the  managers  agree 
^^  to  accept  the.  same/*  which  evidently  mean  ^^  uoief»  they  ei« 
'^  press  their  dissent/*  &c. ;  and  here  it  is  averred  that  tfat 
managers  did  not  disagree  before  the  loss  happened.  If  a  lease 
be  made  for  a  year,  and  so  from  year  to  year  as  long  as  both 
parties  please,  it  continues  in  force  until  some  act  be  done  by 
one  party  to  determine  it ;  and  if  the  lessee  hold  over  a  day  after 
the  expiration  of  the  first  year  without  any  objection  on  the  part 
of  the  landlord,  the  latter  is  considered  as  agreeing  (or  another 
year.  And  though  the  trustees  in  this  case  refused  after  the  loss 
to  accept  the  premium  for  the  next  half  year,  thej  bad  then  no 
right  to  disagree  to  the  continuance  of  the  policy.  If  it  be  ob- 
jected that  it  would  be  unreasonable  to  apply  the  same  indulg- 
ence to  policies  for  half  a  year  that  is  given  to  tho^  for  a  longer 
period,  it  is  to  be  observed  that  whether  the  policy  be  for  a  long 
or  a  short  time,  the  15  days  can  only  be  reckoned  once;  for 
when  the  renewal  is  made,  it  relates  back  to  the  last  day  of  the 
last  term  exclusive  of  the  15  days. 

Heywood^  Serjeant, Vo»/rfl.  First,  the  policy  in  question,  being 
only  for  half  a  year,  has  no  reference  to  the  third  article  in  the 
printed  proposals,  which  is  applicable  only  to  cases  where  the 
payment  is  to  be  made  annually.  The  policy  only  refers  to  those 
proposals  which  can  be  applied  to  it :  but  it  seems  absurd  to  say 
that  when  the  contract  was  to  pay  a  premium  half  yearly  it  shall 
relate  to  an  article  which  treats  only  of  annual  payments.  But, 
Sdly,  even  if  the  third  article  were  incorporated  into  this  policy, 
the  plaintiffs  are  not  entitled  to  recover,  because  there  was  no 
contract  in  existence  between  the  parties  at  the  time  when  the  Iom 
happened;  for  the  policy  expired  on  the  10th  oi December^  ^saA 
the  loss  did  not  happen  until  the  day  following.  It  has  been  con- 
tended, however,  that  though  the  policy  was  not  absolutely  and 
in  all  events  to  continue  in  force  for  15  days  beyond  the  half  year, 
it  must  be  understood  that  both  parties  meant  to  be  bound  for 
that  time,  unless.one  or  the  other  expressed  his  disagreement  to 
the  continuance  before  any  loss  happened  in  the  interim :  but 
that  is  by  no  means  the  &tr  construction  of  this  agreenoent ;  it  is 
a  contract  only  for  half  a  year,  and  if  both  parties  choose  to 

agree 
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agree  within  15  days  after  to  continue  it  for  another  half  year,      1794. 
they  Bnust  expressly  agree  to  do  so,  the  one  by  paying,  the  other 


by  accepting,  the  premium ;  and  when  they  do  thus  agree,  the  '^^gau^ 
insurance  takes  effect  from  the  first  day  by  relation  ;  the  object  'S^tawp 
of  this  indulgence  being  merely  to  save  the  expence  of  a  new 
stamp  for  a  policy.  But  unless  both  the  contracting  parties  do 
agree  within  the  15  days  to  continue  the  policy,  it  is  al>solutely 
at  an  end  at  the  expiration  of  the  half  year;  for  the  acceptance 
of  every  premium  makes  a  new  contract ;  and  here  before  a  new 
contract  was  entered  into,  the  loss  had  happened,  and  that  at  a 
time  when  the  old  contract  was  expired.  The  third  article  too, 
if  it  be  considered  as  incorporated  into  such  a  policy  as  the  pre- 
sent, shews  that  the  insurers  did  not  intend  to  bind-themselves 
beyond  the  half  year,  unless  they  did  some  further  act  to  evince 
their  agreement  to  the  continuance  of  the  contract ;  for  by  that 
article  it  is  expressly  stipulated  that  ^^  no  insurance  is  to  take 
*^  place  until  the  premium  be  actually  paid  by  the  insured." 

JLord  KeliYON,  Ch.  J. — To  the  general  positions  of  the 
plaintiff^s  counsel  I  perfectly  accede.     I  admit  that  this  kind  of 
insurance  is  as  much  to  be  favoured  as  marine  insurances ;  that 
in  the  construction  of  deeds  the  obvious  iutention  of  the  parties 
is  to  prevail ;  and  that  the  words  of  the  covenantor,  according  to 
Lord  Bacon^  fortius  accipmttur  contra  proferentem.    But  these 
principles  do  not  lead  to  the  conclusion  attempted  to  be  deduced 
from  them,  that  therefore  the  plaintiffs  are  entitled  to  out  judg- 
ment.    It  was  admitted  in  the  argument  by  the  counsel  for  the 
plaintiffs  that  the  insurance,  when  made,  did  not  extend  to  half 
a  year  and  15  days ;  and  that  completely  puts  an  end  to  the 
whole  case.     By  the  agreement  under  which  the  plaintiffs  were 
insured  they  stipulated  that  they  would  pay  half  yearly,  namely 
on  the  10th  of  June  and  the  10th  of  December^  the  sum  of 
7/.  10*.  and  that  they  would,  as  long  as  the  managers  agreed  to 
accept  the  same,  make  their  payments  within  15  days  after  the 
day  limited.    If  therefore,  when  the  first  premium  was  paid, 
the  insurance  did  not  extend  to  15  days  beyond  the  half  year, 
the  continuation  or  prolongation  of  the  term  depends  on  two 
circumstances  which  must  both  concur,  that  the  assured  should 
pay  the  sum  of  7/.  10s.,  and  that  the  insurers  should  agree  to 
accept  that  sum.     Here,  after  the  policy  had  had  its  effect,  and 
before  the  expiration  of  the  15  days,  dtiring  which  time  the 
assured  migtit  have  proposed  to  continue  the  policy,  and  to 
which  proposal  the  trustees  miglit  or  might  not  have  acceded, 

the 
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1794.      the  loss  happened.     Barely  stating  these  facts  is  sufficient  to 
■  ■  shew  that  the  plaintiflTs  are  not  entitled  to  recover.     They  in- 

^rtMfM?"  ^'®*  ^^^^  though  the  tirte  of  insurance  was  expired,  and  though 
^Mvt-  no  new  insurance  had  been  made,  they  are  protected  by  the 
'  policy  by  reason  of  the  indulgence  for  J5  days :  but  that  ar- 
gument cannot  be  supported ;  the  allowance  of  the  15  days  was 
•merely  given  for  the  purpose  of  saving  the  expence  of  a  new 
policy  and  a  new  stamp.  The  plaintiffs  were  right  in  contend- 
ing that  policies  for  half  a  year  referred  to,  and  adopted,  the 
printed  propopals  :  but  the  third  article  in  tho»e  proposals  is 
decisive  against  the  plaintiffs;  for  it  says  that  the  premium  mus^t 
be  paid  '^  as  long  as  the  managers  agree  to  accept  tlie  same'* 
within  15  days  after  the  day  limited  ;  and  that  no  insuranct  is 
to  take  place  until  the  premium  be  actually  paid.  Then  in  ex- 
press terms  no  policy  is  to  have  existence  until  the  premium  be 
paid  by  one  party  and  accepted  by  the  other.  In  this  case  (be 
loss  unfortunately  happened  in  that  interval  of  time,  when  it 
was  in  suspence  whether  or  not  the  policy  would  be  reneired; 
for  at  that  moment  the  plaintiffs  had  not  bffered  to  pay,  and  uf 
course  the  trustees  had  not  accepted,  the  premium  for  the  pext 
half  year.  I  am  therefore  clearly  of  opinion  that  the  defeod* 
ants  are  not  liable. 

AsHUUiiST,  J. — Strictly  speaking,  the  policy  ought  to  have 
been  renewed  on  the  day  when  the  former  half  year  expired. 
Were  it  not  for  the  allowance  of  the  15  days,  a  new  policy  on 
new  stamps  roust  be  made  every  half  year;  but  to  guard  against 
any  inconvenience  arising  from  the  negligence  of  the  assured,  a 
period  of  15  days  is  allowed  to  them,  provided  the  premium  be 
tendered  by  them  and  accepted  by  the  trustees.  But  the  assured 
are  at  their  own  risk  during  this  interval ;  for  if  any  accident 
happen  before  the  premium  is  actually  paid,  they  stand  uninsured. 
It  appears  to  me,  both  from  the  words  of  the  printed  proposes 
9nd  the  intention  of  the  parties,  that  the  defendants  are  not  liable 
in  this  case,  because  the  parties  had  not  agreed  for  the  next  half 
year  when  the  loss  happened.  There  would  be  great  injustice 
in  putting  any  other  construction  on  this  policy ;  for  then  the 
assured  would  have  the  interval  to  consider  whether  or  not  he 
^ould  insure  for  the  next  half  year ;  if  no  loss  happened  during 
the  15  days  perhaps  he  would  not  insure ;  but  in  the  event  of  a 
loss  during  that  period  he  would  insure  after  it  happened.  Bat 
in  order  to  make  the  defendants  liable  as  on  a  contract,  both  the 
contracting  parties  must  be  bound  \  whereas  piccording  to  the 

plaintifi' 
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plaiDtifls*  ooBstmctioB,  only  the  deiendaiKs  would  be  bound      IT^^I. 
for  the  15  days.  

Grose,  J.— I  am  perfectly  satisfied  that  the  construction  put  ^^JJ^^ 
upon  the  policy*  and  the  printed  proposals  to  which  it  refers  is  ^t%«i- 
the  true  one.  The  insertion  of  the  third  article,  that  the  pre- 
mium should  be  paid  ^*  as  long  as  the  managers  af^reed  to  accept 
'*  the  same,"  within  15  days  after  the  day  limited,  seems  to 
have  been  introduced  for  the  purpose  of  guardinsr  against  this 
very  case;  a  loss  happening  in  the  interval  between  the  expiration 
of  the  former  agreement  and  the  time  of  the  parties  agreeing 
(or  a  further  term.  Under  this  agreement  the  trustees  cannot 
be  compelled  to  insure  after  the  loss  has  happened,  the  plaintifl^ 
not  having  before  determined  to  renew  the  policy.  The  third 
article  gives  the  trustees  the  option  of  accepting  or  refusing  the 
premium ;  and  adds,  in  express  terms,  that  the  insurance  is 
not  to  take  place  until  the  premium  is  actually  paid. 

Lawrence,  J. — ^The  defendants  are  not  answerable  in  this 
case,  because  the  policy  was  not  in  force  at  the  time  when  the 
loss  happened.  One  object  of  the  insurers  was  to  have  the 
policy  continued ;  and  to  induce  the  assured  to  pay  the  premium 
at  an  early  period  within  the  15  days,  they  were  to  be  at  their 
own  risk  between  the  time  when  the  former  insurance  expired 
and  the  beginning  of  the  new  insurance. 

Judgment  for  the  defendant. 


The  King  against  W.  Mitchell  and  Others.  suuurda^^ 

TN  consequence  of  the  certiorari  which  was  granted  in  the  last  No  appeal 
-■-  .term  in  this  case,  under  the  narac  of"  The  King  against  the  oJIIirter*" 
"  Justices  of  the  West  Ridingof  lorAj/r/r6*,aw/r,  629.  the  justices  ^n,"*he 
made  this  return:  •'^At  the  Quarter  Sessions,  &c.  held  at  fVakrfield  aUownncc 
"  mJ  anuari/\19i^  lyiojytasFoster'dppellantyHndfVif Ham  Mitchell  co«nt«i 
"  and  three  others  respondents;  upon  hearing- this  appeal  against  JpyorsoT 
"  the  accounts  of  the  respondents  as  late  surveyors  of  the  high-  JJayVunicr 
"  ways  of  the  township  of  Ilcptomtali^  and  the  allowance  thereof  *^c 
"  on  the  \6th  of  October  last^  this  Court  allows  the  said  appeal,  c.  78. 
^^  and  directs  that  various  items  of  the  said  accounts  now  ex- 
''  amined  into,  amounting  to  193/.  15;.  7d.  shall  be  deducted 

«  there- 
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1794.     '<  dterefroni,  and  be  -efunded  by  the  reftpondenta  to  tbe  infasbit- ' 
^^  ants  of  the  township  of  HepionstalU'*    A  rule  nisi  was  after- 
wards obtained  to  set  aside  the  above  order  of  Ses^sions,  on  the 
Mi'T-    ground  that  the  Sessions  had  no  jurisdiction  ;  against  whick 

Wood?jiA  Lambe  now  shewed  cause. — The  present  rule  cannot 
be  governed  by  tbe  decision  of  the  former  rule;  because  when 
the  application  was  made  for  tbe  certiorari,  great  stress  was  laid 
on  certain  expressions  in  the  affidavits,  from  which  it  was  con- 
tended that  the  parties  had  appealed  to  tbe  Petty  Sessions  before 
the  appeal  to  the  Quarter  Sessions :  but  those  affidavits  cannot 
BOW  be  referred  to ;  and  the  present  question  must  depend  alto- 
gether on  the  return  to  the  certiorari^  from  which  it  cannot  be 
collected  that  there  was  any  appeal  to  the  Petty  Sessions.  The 
return  is,  ^'  on  hearing  tbe  appeal  against  the  surveyor's  accounts^ 
^'  and  the  allowance  thereof y*  &c.  without  saying  ^  the  allowance 
"  thereof  a/ ///e  Pettj/  Sessions"  So  that  it  must  betaken  that  the 
accounts  were  allowed,  as  the  act  (a)  directs,  before  some  justice 
or  justices  acting  in  their  individual  capacity  out  of  Sessions. 
This  Court  cannot  presume  th^  contrary ;  and  indeed  if  any 
presumption  were  to  be  made,  every  thing  is  to  be  presumed  in 
favour  of  tbe  order  of  the  justices.  Then  if  these  accounts  were 
only  allowed  by  justices  acting  out  of  tbe  Petty  Sessions,  the 
parties  had  a  right  to  appeal  to  the  Quarter  Sessions  under  the 
80th  section  of  the  act,  which  gives  an  appeal  against  any  act 
*^  for  which  no  particular  method  of  relief  has  been  already 
"  appointed  by  the  act;"  but  even  if  the  justices  did  refer  these 
accounts  to  the  Special  Sessions,  it  does  not  follow  that  the  parties 
had  no  right  to  appeal  to  the  Quarter  Sessions  against  the  acta 
of  the  Petty  Sessions  ;  for  by  the  first  section  the  surveyors  are 
to  be  appointed  at  a  Petty  Sessions,  and  they  are  subject  to  a 
penalty  if  they  refuse  to  act ;  and  assessments  are  to  be  returned 
to  them  for  their  allowance  ;  but  it  will  not  be  contended  that  no 
appeal  lies  to  the  Quarter  Sessions  against  those  acts.  The  words 
of  the  appellant  clause  refer  to  parties  aggrieved  by  the  act  of 
any  justice  or  justices,  which  applies  as  well  to  acts  done  by  the 
justices  at  the  Petty  Sessions  as  to  those  by  magistrates  acting  at 
home ;  and  the  words  ^^  for  which  no  particular  method  of 
^^  relief  is  appointed  by  the  act"  are  applicable  to  all  cases 
where  tbe  party  has  no  remedy  by  action  under  the  statute. 

(«)  13Cep.3.c.78. 

Chambre 
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Chambre  and  J.  Htywood^  conird^  were  stopped  by  the  Court.      1794. 

Lford  Ken  YON,  Ch.  J. — ^Though  I  was  not  in  court  when  this  • 

question  was  discussed  in  the  last  terra,  I  subscribe  to  the  opi-  "^L^^ 
nion  then  given  by  the  Court.  It  seems  to  roe  that  the  construe-  ^  ^<^ 
tion  then  put  upon  the  act  was  the  true  one.  The  act  directs 
that  the  accounts  of  the  surveyors  shall  be  produced  at  a  vestry 
fifteen  days  before  the  Petty  Sessions,  for  the  inspection  of  the 
inhabitants,  and  if  no  objection  be  made  to  the  accounts,  one 
justice  roaj  allow  them :  if  there  be  any  objection  to  the  ac- 
counts, that  magistrate  may  refer  them  to  the  Petty  Sessions^ 
where  they  are  to  be  settled  and  allowed ;  and  when  the  ac- 
counts are  so  settled,  the  books,  &c.  are  to  be  transmitted  to 
the  parish  officers  to  be  kept  for  the  use  of  the  paridi :  but  the 
Legislature  clearly  intended  that  after  taking  this  step  bo 
further  enquiry  should  be  made  into  the  accounts. 

Grose,  J. — When  this  case  was  before  the  Court  on  the 
motion  for  the  certiorari^  we  said  that  it  appeared  to  have  been 
the  intention  of  the  Legislature  to  substitute  the  Petty  Sessions 
for  the  Quarter  Sessions,  to  prevent  the  expence  and  inconve- 
nience that  would  attend  an  appeal  to  the  latter  against  the  sur- 
veyor's accounts. 

La  wrbnce,  J. — The  argument  in  support  of  the  jurisdiction 
of  the  Quarter  Sessions  proceeds  on  a  supposition  that  that  part 
of  the  clause  which  directs  the  books,  &c.  to  be  kept  for  the 
use  of  the  parish,  does  not  apply  to  the  allowance  of  the  accounts 
by  a  single  justice,  but  is  only  applicable  to  the  allowance  at  the 
Petty  Sessions.  But  that  is  not  the  true  construction  of  the 
clause.  The  single  magistrate  may  allow  the  accounts  if  he 
please ;  but  if  he  has  any  difficulty,  he  may  refer  them  to  the 
Petty  Sessions,  where  they  are  to  be  examined  and  allowed, 
^^  and  when  the  said  accounts  shall  be  so  settled  and  allowed," 
that  is,  either  by  the  single  justice  or  by  the  Petty  Sessions, 
they  are  to  be  kept  Tor  (he  use  of  the  parish,  &c.  And  this 
mode  of  allotting  the  accounts  was  prescribed  for  the  purpose 
of  preventing  any  appeal  to  the  Quarter  Sessions. ' 

Rule  absolute. 
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StS'tS!    '^^^  ^"***  against  The  Inhabitants  of  Claytok  tE  Moob?. 

Tl 


The  mutiny  fTH WO  justices  removed  J".  Jiirrar,  his  wife,  and  their  four 
two>istices  JL  children  from  Clayton  le  Moors  to  ClUheroe,  both  in  the 
exa^iDB?*  county  of  Lancaster.  On  an  appeal  the  order  was  quashed,  sub- 
t«onofaw1-  ject  to  the  opinion  of  this  Court  on  the  following  case :  The 
\nfi  hi»  s«t-  Counsel  for  the  respondents  called  a  witness  who  produced  a 
and^drrite  »  written  paper,  whereof  the  following  is  a  copy :  ^^  Middlesex  to 
aiTatt^sSd^  "  ^'^-  The  examination  of  James  Farrar  late  of  Clayton  le 
copyofuto  ^^  Moors  in  the  cowxiXy  of  Lancaster^  but  now  a  soldier  in  his 
to  be  by  him  "Majesty's  first  regiment  of  Foot  Guards  touching  hissettle- 
<he*com-  *^  ment,  taken  upon  oath  before  us  William  Addinglon  and 
Sfi^rlS  "  William  Kitchinir^  Esquires,  two  of  his  Majesty's  justices  of 
ordf  r  t«  be  «  the  peace  in  and  for  the  county  of  Middlesex  this  26th  of  April 
when^re-  "  1704 ;  who  on  his  oath  saith,  &c.  &c.  &c.  [By  this  examina- 
SiaKs'iuSf  "  tion  it  appeared  that  J.  Farrar  was  settled  at  Clitheroe^  sign- 
co*^y*e^i-  **  ^» ^^^  tnn\k  oT  Jam es  Farrar;  sworn  before  us  this  26th  of 
lience.heid  ii  April  1794,  W.  KUchinir,  W.  Addingtonr  The  witness 
other  atiest-  proFcd  that  the  paper,  excepting  the  name  of  the  said  WiUiam 
th/tfnginli  Addington  standing  by  itself,  was  a  true  copy  examined  byhim- 
tionThwi  self  of  another  paper  writing  which  the  witness  saw  in  the  of- 
tiiat  given  fiee  of  the  said  Williiim  Addington  in  Bow-street,  London;  that 
dirr  is  e^i-  hc  saw  W.  Addington  subscribe  his  name  to  the  paper  writinj: 
**'°*^^'  now  produced,  and  received  it  from  him  on  the  26th  of  April 
1794 ;  but  that  he  did  not  know  the  person  of  the  pauper,  nor 
was  he  present  at  his  original  examination.  The  Sessions  were 
of  opinion  that  the  above  paper  ought  not  to  be  read  in  evi- 
dence under  the  mutiny  act,  and  they  quashed  the  order  of 
removal. 

Ilej/zcood^  Serjeant,  in  support  of  the  order  of  Sessions.  L  It 
is  not  stated  that  the  soldier  was  quartered  within  the  jurisdiction 
of  the  justices,  by  whom  the  examination  was  taken;  without 
which  the  justices  had  no  jurisdiction  over  the  subject  matter,  as 
appears  by  reference  to  the  Mutitij/  act  {a),    2.  It  is  not  stated 

that 

fa)  The  Mutiny  act  of  the  S3  Geo.  5.  c.  9. «.  S3,  enacts  '<  that  it  sfaaU  and  nay  V 
••  lawful  for  any  two  or  more  justices  of  the  peace  for  the  coanty^  lo*rn  or  place  whcfe 
**  any  non-commission  officer  or  loldier  shall  t>e  qnartered,  in  case  such  oon«MniBi»> 
'*  sion  officer  or  private  soldier  has  either  wife,  or  child  or  children,  to  cause  sach  bmn 
**  comraiastnn  officer, or  soldier  to  be  summoned  before  them,  in  the  town  or  place 
*'  where  t»ucb  non-commission  officer  or  sohlier  shaU  be  quartered,  in  order  io  nakc 
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that  the  soldier  had  a  wife  or  children  living  at  the  time  of  his      1794. 
examination,  which  is  equally  necessary  iii  order  to  qualify  hira  " 

for  being  examined  at  all  for  this  purpose.  3.  No  other  copy  of    agaiiS^ 
the  examination  than  that  attested  by  the  justices  and  delivered    b|5an^*^f 
to  the  soldier,  can  be  received  in  evidence,  by  the  express  words    Clayton 
of  the  act ;  for  the  words  "  wkick  attested  copy  shall  be  at  any 
'^  time  admitted  in  evidence,"  &c.  must  refer  to  the  copy  directed 
before  to  be  given  to  the  soldiei,  and  by  him  delivered  to  his 
commanding  officer.     And  without  the  aid  of  this  act,  no  copy 
whatever,  of  any  examination,  nor  even  the  original  examination 
itself  of  any  living  person  capable  of  being  examined,  could  be 
received  as  evidence  of  his  settlement. 

Chambre  and  Scarlett^  contra.  As  to  the  first  point ;  the  statute 
is  merely,  directory :  non  constat  but  that  the  soldier  was  quartered 
within,  the  jurisdiction;  and  the  Court  will  not  examine  thiffwith 
the  nicety  of  a  conviction,  but  will  presume  in  favour  of  the  act  / 

of  the  justices.  In  Rex  v.  St.  MichaePs  Bath  (6),  the  examina- 
tion of  a  soldier  under  the  mutiny  act  was  received  in  evidence, 
without  any  objection,  though  more  informal  than  the  present. 
But  no  particular  form  is  required  by  the  act.  S.  The  same 
observation  will  apply  to  the  second  objection,  as  to  the  necessity 
of  its  appearing  on  ihe  face  of  the  examination  that  the  soldier 
had  a  wife  or  children.  It  does  however  appear  by  the  examina- 
tion that  the  soldier  was  married  (c).  But  it  is  sufficient  to  ob« 
serve  that  the  only  question  referred  by  the  justices  to  the  Court 
is,  Whether  the  copy  of  the  examination  in  question  could  be  ad- 


•'  oath  of  the  place  of  their  last  legal  settlement;,  (which  oath  the  laid  Justices  are 
"  hereby  empowered  to  administer:)  and  such  non-commissiop  officers  Aod  private 
**  loldiers  a»  aforesaid,  are  hereby  directed  to  obey  soch  summous,  ^nd  to  make  oath 
^  accordiofl^ly.  \nd  sack  justices  are  hereby  required  to  ^vit.  an  attested  copy  of 
**  such  affidavit  so  made  before  them  to  the  person  makiof  the  same,  to  be  by  him 
**  delivered  to  his  commanding  officer,  in  order  to  be  produced  when  required;  which 
«'  attested  copy  shall  be  at  any  time  admitted  in  evidence  as  to  kucJi  last  legal  settle- 
**  ment,  before  any  of  bis  Majesty*8  justices  of  the  peace,  or  at  any  general  or  Qnar. 
'*  ter  Session  of  the  peace.  Provided  always  that  In  case  any  noD-commiKion  officer 
'*  or  private  soldier  shall  be  again  summoned  to  make  oath  as  aforesaid,  then  on  such 
**  attested  copy  of  the  oath  by  him  formerly  taken  being  produced  by  him  or  by  any 
'*  other  penoB  on  his  behalf,  such  non-commission  ofl&cer  or  soldier  shall  not  be 
*'  obliged  to  take  any  other  or  further  oath  with  regard  to  his  legal  settlement,  but 
'^  shall  leave  a  copy  of  such  attested  copy  of  examination,  if  required.** 

(6)  tf .  IS  Geo.  3.    2  Cefu/e,  618. 

(c)  That  fact  appears  in  these  words,  <*  that  afterwards  he  (the  soldier^  went  to 
"  work  in  dllferent  places  as  a  sawyer,  for  three  or  four  months,  when  he  married 
**  one  liabeUa  Earruhaw^  of  CUihene  aforesaid,  and  since  that  time  has  lived  in  several 
^  plaoK,"  &c.  without  any  other  reference  to  his  wife  or  children. 

VoL.V.  2Z  mitted 
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1794.     mitted  9S  evidence  of  tbe  exaniipHUoii  taken  uiider  the  nuDtuiy- 

act ;  and  therefore  the  Court  will  not  exaniioe  into  any  other 

^<i^^  matter.  3.  Tbe  authority  of  the  exavinatioo  is  derived  fron 
T^ebMH.  tbe  act  of  the  justices  attesting  it,  and  not  from  any  thing  done 
CLATTaw  by  the  conmuwding  officer  or  tbe  soldier  to  wboai  the  attested 
^  ^^^'  copy  is  first  directed  to  be  delivered.  Tbe  commanding  officer 
nay  be  abroad,  or  confined  by  sickness,  so  as  to  render  it  im- 
possible to  deliver  such  copy  to  hiqi*  No  purpose  could  he  an- 
swered by  leaving  the  original  in  the  hands  of  the  oKigiatrate^ 
but  that  ofaffbrdiag  an  opportunity  to  those  who  are  interested 
to  take  copies.  But  if  the  words  of  tbe  act  are  to  be  literall> 
complied  with,  the  same  argument,  which  tends  to  prove  that  a 
8Worn  copy  of  the  original  is  not  evidence,  would  ako  prove  (hat 
the  original  itself  was  not  evidence  ;  an  absurdity  which  coold 
never  have  been  intended  by  the  I^egislature.  And  it  appears 
from  the  case  before  mentioned,  that  the  original  was  received 
in  evidence,  without  any  objection  from  the  bar  or  tbe  bench. 
That  part  of  the  clause  therefore  permitting  the  copy  delivered 
to  tbe  soldier  to  be  given  in  evidence,  is  merely  directory,  and 
was  only  intended  to  make  such  copy  evidence,  witboot  further 
proof  than  the  foct  of  its  having  been  so  delivered.  But  that 
was  not  intended  to  prohibit  other  proof  of  the  Cict  in  the  usual 
and  ordinary  method.  And  it  cannot  be  disputed  but  that  the 
general  rule  is,  that  where  an  original  instrument  remains  in 
the  hands  of  the  magistrates  as  a  record,  a  sworn  copy  of  ibucb 
instrument  is  legal  evidence.  The  only  object  of  the  Legisla^ 
ture  was  to  dispense  with  the  attendance  of  the  soldier  on  any 
trial  respecting  his  settlement,  which  cannot  be  eSectualiy  at- 
tained, without  admitting  either  the  original  examination,  or  an 
authentic  copy  of  it  as  evidence. 

Ix)rd  Kenyon,  Ch.  J. — This  clause  in  the  mutiny  act  is  of 
modern  introduction ;  and  before  that  time,  there  is  no  pretence 
to  say  that  such  an  examination  as  the  one  in  question,  could  be 
received  in  evidence.  It  is  admitted  that  it  is  contrary  to  the 
comn^on  rules  of  evidence.  Whether  it  were  or  were  not  wise 
to  introduce  such  a  clau^  in  the  mutiny  acts,  which  was  not 
formerly  contained  in  those  statutes,  it  is  unneceasary  (oenquire; 
but  the  question  here  is,  Whether  this  act  of  parliament,  which 
makes  an  innovation  on  the  law  of  evidence,  should  be  carried 
beyond  the  exprew  words  of  it?  In  my  opinion  it  ought  to 
be  construed  strictly :  for  the  examination^  which  is  to  be  made 
ovidence^  is  an  es  parte  ^jxmmtm^  wbkb  Ib^  pwah  intereiled 
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have  DO  opportunity  of  knowing  at  the  time  it  is  takep  ;  and  of     1794. 

course  they  are  deprived  of  all  opportunity  of  crow  examining  — • 

the  party  who  makes  it  The  act  of  parliament  directs,  that  un-  '^Z^i^ 
der  certain  circumstances,  the  party  shaU  be  examined  respect-  The  inii^ 
ing  his  settlement,  before  two  magistrates,  and  then  it  directs  Clattoh 
the  magistrates  to  give  an  attested  copy  of  such  aiidavit  so 
made  before  them,  to  the  person  making  the  same,  to  be  by  him 
delivered  to  his  commanding  officer,  in  order  to  be  produced^ 
when  required.  If  the  act  had  stopped  here,  neither  the  orw 
ginal  examination  or  the  copy  would  have  been  evidence  ;•  but 
the  act  immediately  adds,  ^^  which  attested  copy  shall  be  at  any 
time  admitted  in  evidence,"  &c.  ^here  seeoM  to  be  some 
absurdity  in  saying  that  the  inferior  pieces  of  evidence,  namely, 
the  copy  of  that  examination,  shall  be  evidfence,  when  the  sn* 
perior  evidence,  the  original  examination,  is  not  evidence :  it 
is  not  necessary,  however,  to  say  here,  whether  or  not  the  or»» 
ginal  (a)  is  evidence.  I  also  choose  to  avoid  saying  aay  thing 
respecting  the  case  of  i?.  v.  St.  MichaePs  Bailu  This  is  not  a 
question  de  bono,  but  de  vero ;  not  what  it  is  convenient  that 
the  law  should  be,  but  what  the  law  is.  And  it  is  sufficient  for 
the  determination  of  this  case,  to  say,  that  the  copy  of  the  ex* 
amination  tendered  in  evidence  at  the  Sessions,  is  not  the  copy 
which  the  act  of  parliament  directs  to  be  received  in  evidence, 

AsHHURST,  J. — This  act  of  parliament  introduces  a  new  spe* 
cies  of  evidence,  which  may  afiect  the  interest  of  third  persons, 
and  therefore  it  should  be  construed  strictly.  Several  objec- 
tions have  been  taken  to  this  examination :  Ist,  That  it  does 
not  appear  that  the  person  examined  was  within  the  jurisdie* 
tion  of  the  magistrates  who  took  his  examination ;  the  act  eaye 
that  two  justices  of  the  town  or  place,  Ac.  may  summon  the 
soldier  to  appear,  &c.  and  take  his  examination,  &c. :  but  here 
it  does  not  appear  that  the  soldier  was  summoned ;  he  may  have 
appeared  voluntarily  before  the  justices.  There  seems  to  be 
another  ohjection  in  addition  to  those  taken  at  the  bar ;  the  per- 
son exaaiined  only  put  his  mark  to  this  examination  :  but  there 
is  nothing  to  identify  the  person,  and  to  shew  that  the  party 
examined  was  the  person  ^hose  settlement  came  in  question. 
This  copy  of  the  examination  then,  which  was  given  in  evi- 
dence, appears  to  be  at  the  most  but  an  attested  copy  of  an  af- 

(«)  It  has  sioce  been  determined  that  the  origioal  ezamination  is  eridence.  £,  t. 
The  InhahitanU  of  Warl^t  jpoH.  6  voL  6S4. 

2Z2  Qdavit 
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1794.     fidavit  taken  before  two  magistrates,  which,  according  to  Oae 
'  nneral  rules  of  evidence,  is  not  legal  evidence. 

mgainH  Grose,  J. — This  act  of  parliament  certainly  has  made  that 
bhanta  oSr  ^vid^nce,  which  by  the  rules  of  the  common  law  was  not  m, 
Clattoit  and  which  was  to  be  taken  in  the  absence  of  those  who  roi^t  be 
'  interested  in  the  question.  And  in  construing  this  act,  I  can- 
not say  that  that  which  by  the  common  law  is  not  evidence,  and 
which  the  Legislature  have  not  in  this  instance  directed  to  be 
received  in  evidence,  shall  be  admissible  evidence.  The  act 
has  directed  the  justices  to  give  an  attested  copy  of  the  affidavit 
to  the  person  making  the  same,  to  be  by  him  delivered  to  bis 
commanding  officer,  in  order  to  be  produced  when  required : 
that  copy  therefore  is  the  only  instrument  which  is  directly 
made  evidence.  I  do  not  say  indeed  that  the  original  affidavit 
would  not  be  evidence,  for  the  original  may  be  as  good  evidence 
as  that  which  purports  to  be  a  copy  of  it.  However,  I  do  not 
at  present  give  any  opinion  upon  that  point.  But  as  this  was 
neither  the  examination  itself,  nor  the  copy  which  the  act  of 
parliament  says  shall  be  received  in  evidence,  I  am  of  opinion 
that  it  ought  not  to  have  been  admitted  as  evidence.  There 
seems  to  be  other  objections  to  this  copy  of  the  examination, 
but  it  is  not  necessary  to  enter  into  a  discussion  of  them,  because 
the  first  objection  alone  is  decisive. 

Lawrbncb,  J.— It  is  material,  in  construing  this  clause,  to 
lock  to  the  preamble  of  the  act,  which  is  for  regulating  tbe 
army  ^'  within  this  kingdom.*'  One  inconvenience  intended  to 
be  remedied  was,  that  of  taking  a  soldier  out  of  his  quarteis 
for  the  purpose  df  his  being  examined  respecting  his  settlemest  ; 
and  in  order  to  guard  against  this  inconvenience,  the  act  directs 
the  magistrates  who  take  the  soldier's  examination,  to  give  him 
a  copy  of  it,  to  be  by  him  delivered  to  his  commanding  officer; 
that  copy  is  lodged  in  the  hands  of  the  commanding  officer,  that 
it  may  be  afterwards  produced  when  required,  to  prevent  the 
soldier  being  taken  from  his  quarters.  But  if  the  soldier  go 
abroad,  the  saine  inconvenience  is  not  likely  to  happen,  and  the 
act  of  parliament  does  not  apply  to  such  a  case. 

Order  of  Sessions  confirmed. 
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Camden  and  Others  ascainsi  Anderson.  S^HnrAws 

THIS  was  an  action  upon  a  policy*  of  insorance  on  frei|fht  Tl^M^^rt* 
valued  at  5000/.  There  were  three  plaintiffs  on  the  record^  <^hiuftl « 
Camdfn^  Calveri^  and  AV//^,  in  who^^e  names  the  policy  wa**  et^  HM^^tf^nte 
fected  :  and  the  declaration  consisted  of  two  counts;  the  first  nu^Vu^ 
of  which  averr«»d  the  interest  to  be  in  the  plaintifib:  and  the  *W:^^»ttA 
second  averred  it  to  be  in  the  plaintiffs  and  one  T  Curiis,     It  wnni^  ikty 
was  proved  on  the  part  of  the  plaintiffs  that  the  ship  in  ques*  »ihrr*p«rt* 
tion,  the  freight  of  which  was  the  subject  of  the  insurance,  had  [||^^m 
been  paid  for  by  the  four  persons  named  in  the  last  count,  who  "*?  ff"J!f|*' 
were  in  partnership.     In  answer  to  which  the  defendants  pro-  to  thrm 
duced  a  register  made  in  1786,  in  pursuance  of  the  S6  Geo.  3    Sitoi\\rn% 
r.  60.  wherein  the  ship  was  registered  in  the  names  of  Camden  \^^f^^ 

and  Calvert  only,  and  it  was  insisted  that  as  the  plaintiffs*  title  F*^^"**f* 

^    .  ,  1    i»  »    •  1.1.  "»*'  "®*  •"y 

to  freight  arose  only  from  their  ownership,  the  register  was  tmumbte 

decisive  evidence  that  no  other  persons  than  those  two  wore  in*  thlTfrfifht 

terested  in  the  property.     And  as  no  count  in  the  declaration  xhiViiJht'^' 

stated  the  interest  to  be  in  the  two  only,  the  plaintiffs  took  a  (orrf'Ktit 

.  .    ,..  lint  rwultn f't>m 

verdict,  with  liberty  to  the  defendant  to  move  to  enter  a  nou-  the  n^tht  of 

suit ;  and  a  rule  having  been  obtained  for  that  purpose^  AndT"te  * 

Erskine.Garrow^  Wood  and  ParA*,now  shewed  cause ;  contend-  Jj^  }^ 

ing,  first,  that  it  was  competent  to  Camden  and  King^  the  two  »«jtiiwale. 

persons  in  whose  names  the  ship  was  registered  and  the  bill  of  ^aiubie 

sale  taken,  to  transfer  their  right  by  a  parol  agreement  to.  the  ^^^  ^ 

other  two  partners  in  conjunction  with  themselvesi  notwith*  ]^'^f^, 

standing  the  decision  in  Rollesion  v.  Hibberl(a);  for  that  case  9b.  \kul 

only  determined  that  no  right  passed  by  an  imperfisct  bill  of  sale  >ii'0o.] 

under  the  26  Geo.  3.  c.  GO.    [Lord  Kenjfon^  however,  now  inti.  /^  - 

mating  a  strong  opinion  that  the  principle  of  that  case  went  tlM 

whole  length  of  astablishing  the  proposition,  that  since  tb*        //' 

statute,  no  title  whatever  could  be  made  to  a  ship  ezeept  by  ft 

bill  of  sale  in  writing,  pursuant  to  the  directions  of  the  act]. 

They  then  contended  that  it  made  no  diSerence  in  ibis  case ; 

because  the  question  here  was  not,  Whether  the  plaintUb  could 

make  a  legal  title  to  the  ship  under  the  26  OeoSJ  bat,  Whether 

they  had  an  insurable  intere^?  To  prove  which  it  was  soffidiBt 

to  Aew  that  the  plaintiffi  had  an  eqoitafale  iatetcit  to  eotitla 
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1794.     them  to  the  freij^ht.    The  onlj  question  therefore  arises  on  the 

statutes  (a)  requirinff  a  disclosure  of  the  interest  of  the  parties 

against      insuring,  whether  the  persons  insured  had  any  interest  in  the 
AvDKiuoir.  g^bject  matter  of  the  insurance ;  of  which  there  is  no  doubt : 
for  whether  it  be  a  legal  or  an  equitable  interest,  or  even  a  rea- 
sonable expectation  of  an  interest,  it  is  still  insurable.    Such 
was  the  ease  ofLe  Cras  v.  Hughes  {b)  \  where  the  captors  of  a 
prisp  at  St.  Omoa  were  held  to  have  an  insurable  interest  in 
such  prize,  on  the  ground  of  their  having  a  reasonable  expect- 
ation of  receiving  fitm  the  crown  the  property  captured.  That 
was  merely  an  expectation,  because  the  right  to  all  prise  is  vested 
Ml  the  crown,  and  it  depends  on  the  pleasure  of  the  King  wbe- 
tlier  it  shall  be  given  up  to  the  captors  or  not.  Now  here  as  the 
purchase  of  the  ship  was  made  for  King  and  Curtis  j  as  well  as  for 
Camden  and  Caherty  the  two  former  might  have  filed  a  bill  in 
equity  against  the  others,  to  compel  them  to  account  ibr  the 
freight,  and  to  convey  to  them  a  legal  interest  in  the  ship,  ac- 
cording to  the  requisitions  of  the  act  of  the  96  Geo.  3.  and  con- 
sequently they  have  a  clear  interest  in  equity.  The  reason  why 
the  Lord  Chancellor  refused  to  decree  a  conveyance  in  RoUeston 
V.  JSibberty  was  because  an  informal  conveyance  had  been  already 
taken,  which  might  be  considered  as  an  attempt  to  evade  the 
act.  And  there  too  the  interests  of  third  persons  were  concern- 
ed, namely^  the  creditors  at  large  of  the  bankrupt  vendor,  who 
stood  in  as  meritorious  a  situation  as  the  defendants  them- 
aelvea :  and  it  is  a  known  axiom  in  equitj,  that  where  both  parties 
aland  on  an  equal  footing  in  conscience,  the  legal  title  most  pre- 
vail.   So  here  if  the  plaintiffi  had  set  up  a  claim  of  property 
agaimA  other  persons  claiming  the  same  right,  the  objection 
■light  have  prevailed.    But  the  defendants  are  not  at  liberty  to 
dispute  the  legal  title  to  tfie  ship,  after  entering  into  Ae  contract 
•f  insurance  in  question ;  neither  do  they  pretend  to  claim  any 
interest  in  the  fineigfat.  The  statute  19  Geo.  8.  e.  37.  which  pro- 
hibits any  insurance,  <<  interest  or  no  interest,**  was  framed  for 
the  purpose  of  preventing  gaming  and  wagering  contracts:  but 
there  is  no  pretenee  to  say  that  this  case  comes  within  the  mb- 
chief  which  that  act  was  intended  to  remedy. 
Bomety  Law  J  and  Giks^  eonird^  were  stopped  by  the  Court 

*(«)190it.lcS7.   85GMbd.c44.  ih)B.S.B.2iGi9.S.    VidtP^ 
,807. 

Lord 
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Lord  KBNYoNyCb.  J. — I  studiously  avoid  di8CU9sin|rtke4(a6»<     17M. 
tion,  Whether  or  not  a  party  may  insare  a  hope  or  etpectatioo, 


not  haTing  any  interest  in  the  subyeet  insured  ?  It  will  be  time  J^^SS 
enough  to  examine  that  ease  when  it  arises.  But  on  the  present  '^"^■*m^- 
question  I  cannot  entertain  any  doubt ;  for  the^ right  to  freight 
results  from  the  rii^ht  of  ownership ;  and  if  the  plaintifishaTeno 
title  to  the  ship  (hey  have  no  interest  in  the  freight.  At  the  trial  I 
compared  this  to  the  case  of  an  action  for  use  Mid  occupation :  if 
one  person  permit  another  to  enjoy  liises  ate,  it  is  not  competent 
to  the  latter  to  dispute  tl>e  title  of  the  former :  but  if  the  former 
bi*ing  an  action,  which  depends  on  his  own  title,  be  cannot 
succeed  unless  be  shew  a  title.  So,  if  these  plaintiflb  had  let 
out  the  ship  to  other  persons,  perhaps  those  persons  would  net 
have  been  suffered  to  contest  the  plaintifls'  title  :  hot  here  the 
plaintiffs  claim  tlie  freight  only  in  right  of  ownership,  and 
cannot  recover  without  shewing  a  right  of  ownership ;  they  had 
no  right  to  insure  the  freight,  unless  they  shew  a  right  to  the 
ship.  It  is  not  pretended  that  they  had  any  legal  title  to  the  ship : 
and  according  to  the  Lord  Chancellor's  decision  in  Hibberi  v. 
RoUeston  (a ),tliey  liave  no  equitable  title.  His  Lordship  thought 
that  the  register  act  was  equally  binding  in  a  court  of  equity 
as  in  a  court  of  law,  and  refused  to  compel  the  vendor  to  wmkm 
a  legal  conveyance  to  the  purchaser.  And  indeed  if  an  equitable 
interest  in  ships  could  prevail  in  contradistinetion  to  a  legsl 
interest,  it  would  repeal  the  wise  provisions  of  that  act,  wWoh 
has  already  proved  highly  beneficial  to  the  trading  and  eommer* 
cial  interests  of  this  country. 

AsHHuasT,  J.— The  words  ioLord  ire«pii:f«teiy*saot  mpeet* 
ing  the  transfer  of  ships  are,  that  every  bill  of  saby  in  whieh  thtf 
certificate  of  the  registry  of  the  ship  is  not  trulj  recited,  ^  shall  ' 
^<  be  utterly  null  and  void  to  all  intents  and  purposes*"  Iliaadf 
mitted  that  the  plaintifla  have  not  coa^plied  with  the  reqnisitiong 
of  this  statute,  and  therefore  the  transfer  to  theas  ia  noil  aad 
void  to  all  purposes.  And  as  this  is  an  action  for  fi^ight,  which 
can  only  be  maintained  in  consequence  of  ownership,  the  plain* 
tiffs  are  not  entitled  to  recover,  because  it  appears  that  they 
have  no  title  to  the  ship. 

Grose,  J. — This  is  an  insurance  on  fireight ;  and,  as  my  Lord 
has  truly  said,  the  right  to  the  fireight  results  firom  the  owner* 
ship.  Then  the  question  is,  Whether  or  not  the  plaintifiii  be  the 

(c)  Ftub  S  ilrv.  CSho,  Cm.  £71. 

1  #wnen 
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1794.     owmrs  of  this  ship  ?  They  make  out  their  title  to  it  by  the  bill 
of  sale :  but  the  stat.  S6  Geo,  3.  r.  60.  expressly  says,  that  a  bill 


^a^7  of  sale,  like  the  present,  is  null  and  void  to  all  intents  and 
AHDSKioir*  purposes,  and  consequently  no  interest  whatever  passed  by  it. 
It  has  been  contended  however,  that  though  the  plaintiffs  ba?e 
not  the  legal,  they  have  an  equitable,  title  to  the  ship  :  but,  ac- 
cording to  the  positive  words  of  the  statute,  they  have  neither 
the  legal  or  equitable  title,  because  the  conveyance  under  which 
they  claim  is  null  and  void  to  all  intents  and  purposes*  Tl.en 
it  was  argued  that  a  party  may  legally  insure  a  speculative  in- 
terest :  admitting  that  for  the  sake  of  argument,  it  is  sufficient 
to  say  here,  that  the  plaintiffs  did  not  mean  to  insure  a  mere 
speculative  interest;  they  intended  to  insure  a  real  interest  in 

•  right  of  Owtiership,  but  it  turns  out  upon  enquiry  that  they 

have  no  real  interest.  If  we  were  to  adopt  the  plaintiffs*  argu- 
ment, and  say  that  the  plaintiffs  might  insure  this  as  a  specu- 
lative interest,  the  policy  and  objects  of  the  96  Geo.  3.  c.  CO. 
would  be  entirely  defeated. 

Lawrence,  J. — It  is  admitted  that  the  plaintiffs  have  not 
any  legal  title  to  the  ship.  It  appears  also  from  the  case  of 
Hibberi  v.  RoUeston  ib  the  Court  of  Chancery,  that  they  have 
no  equitable  interest :  for  there  the  Lord  Chancellor  refused  to 
decree  a  conveyance  to  the  purchaser,  who  claimed  under  a  de- 
fective bill  of  sale.  The  reasoning  on  which  that  case  was  de. 
^ded,  applies  as  well  to  the  different  purchasers  of  a  ship,  as 
to  the  buyer  and  seller ;  for  the  act  intended  that  there  should 
be  no  secret  transaction  in  the  transfer  of  British  ships  but  that 
the  names  of  the  real  purchasers  should  be  disclosed  to  the  public. 
If  then  the  plaintiffs  have  neither  a  legal,  or  an  equitable,  is. 
terest  in  the  ship,  they  have  no  interest  which  is  the  subject  of 
an  insurance.  And  it  is  of  infinite  importance  to  the  poUic 
that  this  act  of  parliament  should  not  be  defeated  by  such  an 

attempt  as  the  present. 

Rule  absolute. 
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1794. 


The  King  against  The  Churchwardens  of  Croydon.        j^'^Si 


Juijf  7Ui. 


A  Rule  having  been  obtained,  calling  on  the  defendants  to  ^  > 
shew  cause  why  a  mandamus  should  not  issue,  command*  mu  a  vestry 
ing  them  to  admit  one  Pen/old  to  the  office  of  vestry  clerk  of  f^,^ 
their  parish,  on  an  affidavit  of  his  election.  L*  ^-  *  *• 

Mingay  now  resisted  the  application  on  several  grounds ;  1st, 
That  this  was  not  the  subject  matter  of  a  mandamus,  because  this 
was  not  an  office  known  to  the  law ;  that  it  was  a  mere  temporary 
appointment  for  each  particularmeetingof  the  vestry,  and  not  a 
permanent  office ;  that  there  were  neither  any  fixed  fees  or  salary 
annexed  to  it ;  and  that  the  emoluments  altogether  depended  on 
the  will  of  the  vestry  at  each  meeting.  Sdly,  That  if  a  manda- 
mus wouldlie,  it  should  not  be  directed  to  the  defendants,  because 
thej  have  no  other  authority  to  admit  the  person  applying  than 
any  of  the  other  parishioners.  Sdly,  That  if  any  mandamus 
issued,  it  should  be  a  mandamus  to  compel  the  persons, 
charged  with  having  the  custody  of  the  parish  books,  &c. 
to  deliver  them  over  to  the  person  elected,  and  not  a  roanda«  * 
mus  to  admit  him  :  and,  lastly,  that  if  there  could  be  an)  re- 
gular election  to  this  office,  S;neA,  another  candidate,  was  elect- 
ed (a),  and  not  Pen/old ;  and  that  as  Smelt  was  de  facto  in  pos- 
session, the  application  should  have  been  for  a  quo  warranto 
information  to  oust  him,  before  Pen/old  could  be  admitted. 

Erskine  and  Marryat  in  support  of  the  rule,  mentioned  a 
case  that  happened  a  few  years  ago,  in  which  it  was  supposed  that 
a  similar  writ  had  been  granted  to  admit  a  vestry  clerk  in  the 
parish  of  JVhitechapeL  They  said  that  this  was  an  office  known 
to  the  law;  that  Dr.  Burn  (b)  mentions  the  various  parts  of  his 
duty,  saying  that  he  is  chosen  by  the  vestry,  that  he  acts  as  regis- 
trar or  secretary  there,  and  that  he  has  the  custody  of  all  books 
and  papers  relating  to  the  vestry.  That  it  appeared  from  the 
prosecutor's  affidavit  in  this  case,  that  for  many  years  paat  a  vestry 
clerk  had  been  chosen  by  the  majority  of  the  inhabitants  at  the 
vestry,  that  it  had  been  agreed  by  the  parishioners  that  it  should 
be  held  as  an  annual  office,  and  that  he  had  always  received  an 
annual  payment  or  salary  for  his  trouble.    They  added,  that  as 

(c)  lliii  wii  stated  in  the  defendanti'  affidsTlts.        (*)  4  BurnU  EocL  jLmp,  8. 

the 


714  CASES  iw  TRINITY  TERM 

1794.  the  party  applying  had  no  other  specific  remedy,  this  case  came 
within  the  general  rule  that  the  Court  would  in  such  instances 
grant  a  mandamus  ;  desiring  that  if  there  were  any  informality 


The  Kino 


agatm 

cimd»*     ^^  ^^^  application,  the  Court  would  grant  a  mandamus  to  com 
wardmsof  pel  the  defendants  or  Smelt  to  deliver  over  the   books  and 
papers  to  the  party  applying. 

Lord  Kenyon,  Ch.  J. — No  instance  but  one  has  been  men- 
tioned in  which  a  similar  application  was  made  to  this  Court ; 
and  we  have  .no  satisfactory  account  of  that  case.  This  is  not 
a  fixed  permanent  office,  for  which  a  mandamus  will  lie.  It 
depends  altogether  on  the  will  of  the  inhabitants,  who  may 
elect  a  different  clerk  at  each  vestry.  Neither  is  any  salary  an- 
nexed to  this  situation:  if  the  fees  are  to  be  paid  out  of  the  poor- 
rates,  there  is  an  end  of  all  prescriptive  right  to  it.  With  regard  to 
the  supposed  agreement  made  by  the  parishioners  that  this  should 
be  an  annual  office,  it  could  not  be  obligatory  longer  than  the 
parties  chose  to  fulfil  it ;  for  it  might  be  revoked  at  the  next 
vestry.  This  is  an  office  merely  of  a  private  nature ;  and  if 
a  mandamus  were  to  be  granted  to  restore  to  the  office  of  vestry- 
clerk,  I  should  soon  expect  to  hear  of  an  application  for  a  man- 
damus to  restore  to  the  office  of  a  toll-gate  keeper  of  a  turnpike 
road.  As  to  any  other  mandamus ;  if  the  party  be  inclined  after 
the  fate  of  this  rule  to  apply  for  a  mandamus  to  be  directed  to 
those  who  have  the  custody  of  the  parish  books  to  compel  them 
to  deliver  such  lKK>ks  to  him,  he  must  make  a  separate  applica- 
tion for  that  purpose :  but  the  present  rule  must  be  discharged. 

Per  Curiam^  Rule  discharged. 


Tuetday,  MaSTE&MAN  O^oinSi  GrANT. 

July  Sth.  ^ 

The  Court  fipHE  plaintiff  having  obtained  judgment  id  debt  on  a  re- 
Ihe""r^i*'*^  A  cognizance  of  bail,  the  defendant  sued  out  a  writ  of  er- 
cf^\agi  ror ;  and  the  plaintiff  still  proceeding,  the  defendant  ohtataeda 
Sri? o?^i  rule,  calling  on  the  plaintiff  to  shew  cause  why  the  prt>ceedi«g9 
Sfiott  should  not  be  stayed  pending  the  writ  of  error. 
J2J™^  Vaughan,  who  now  shewed  cause  against  tbal  rule,  prodaced 
that  the  an  affidavit  of  the  declaration  of  the  defendant's  attorney,  feoii 
ror  was      which  he  Contended  it  was  manifest  that  the  writof  envr 

brought  for 
delay,  or  if 
he  has  oied  czpftMioai  cqaiflert  t»  ndi  a  dcdaiailia* 
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was  broughl  for  delay.    It  appeared  in  this  aSdavit  that  the  de-     179*. 

fendant's  attorney  had  said  that  "<  the  reason  why  he  had  brought 

"  the  writ  of  error  was,  that  if  Grani  the  defendant,  should  pay      ^JJ^ 
«  the  money  pending  the  action,  he  should  never  get  it  again     ^J^ 
«  from  Phillips^  (the  defendant  in  the  or^nal  action,)  but  that 
«<  while  the  cause  was  depending,  he  might  prevail  on  him  to 
«  settle  it." 

Mingay^  in  support  of  the  rule,  said  that  the  Court  had  never 
yet  refused  to  stay  the  proceedings  pending  a  writ  of  error,  but 
on  a  positive  declaration  that  the  writ  of  error  was  brought  for 
delay. 

Per  Curiam.— \i  is  admitted  that  when  the  party  has  declared 
that  he  brought  the  writ  of  error  for  delay,  the  Court  has  refused 
to  stay  the  proceedings.  Now  the  expressions  used  by  the  de- 
fendant's attorney  in  this  case  are  equivalent  to  sdch  a  decla- 
ration* 

Rule  discharged. 


Ex  parte  Mary  Ann  Davis.  2WMbv, 

inAILEY  moved  for  an  habeas  corpus  to  bring  up  this  AnAppran- 
MM  person  that  she  might  be  discharged  from  certain  inden*  yeanof age 
tures  of  apprenticeship,  entered  into  between  herself  of  the  ^^^f' 
one  part,  and  Edward  fVhitehouse  Esq.  of  the  other  part,  where-  |>»«n<*  ^J 
by  she  bound  herself  to  him  as  an  apprentice  for  seven  years ;  (which 
being  therein  described  as  of  the  age  of  fourteen,  but  in  fact  t^beU)' 
being  above  seventeen  years  old  at  the  time  of  the  binding,  ^y^^^ 
and  having  now  attained  twenty  one  and  upwards,  the  inden-  ?|^]{'^lf^ 
tures  still  subsisting.     He  grounded  his  application  upon  the  edAtsi. 
principle  that  infants  cannot  be  bound  by  indentures  of  appren-  ^  m^T. 
ticeship  beyond  twenty-one;  but  that  they  may  dissent  from  ^'^ 
them  after  they  arrive  at  that  age. 

Shepherd  now  shewed  cause,  insisting  that  the  indentures  were 
binding  upon  the  party,  although  made  during  infancy,  and  could 
not  be  dissented  from  now  she  was  of  full  age.  The  6  Eliz* 
c.  4.  expressly  warrants  the  binding  till  S4 ;  and  the  4Sd  and 
43d  sections  enact  that  persons  who  shall  be  bound  apprentices 
by  indentures^  according  to  the  statute^  aUboogh  within  the  age 

of 
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1794.     ofSl  at  the  time  of  making  the  indentures  '^  shall  be  bound  to 
—  **  serve  for  the  years  in  their  several  indentures  contaioed,  as 

M.  A.  Da-  ^^  amply  and  largely  to  every  intent,  as  if  the  same  apprentices 
^^  were  of  full  age  at  the  time  of  making  such  indent  ures."'  The 
act  of  the  18  Geo.  3.  r.  47.  restraining  the  binding  of  male  child- 
ren to  21,  as  the  43  Eliz,  had  before  restrained  it  as  to  female 
children  to  21  or  marriage,  is  expressly  confined  to  parish  ap- 
prentices, and  leaves  the  law  as  to  other  apprentices  as  it  stood 
before.  The  binding  by  indentures  of  apprenticeship  is  for  the 
benefit  of  infiints ;  and  they  are  bound  by  all  contracts  made 
for  their  benefit  in  the  same  manner  as  if  they  had  been  adults 
at  the  time. 

Lord  Kenyon,  Ch.  J. — It  is  clear  that  the  apprentice  roust 
be  discharged.  Every  indenture  of  an  infant  is  voidable  at  his 
election:  and  in  such  cases  the  master  must  trust  to  the  cove- 
nant of  those  who  engage  for  the  infant.  But  where  the  bindings 
is  under  the  authority  of  an  act  of  parliament,  that  takes  away 
the  power  of  electing  to  vacate  the  indentures.  But  I  know  of 
no  act  which  prohibits  the  party  in  a  case  like  the  present  to 
make  such  election  upon  her  coming  of  age.  According  to  the 
argument  of  the  counsel  against  the  rule,  an  infant  who  impro- 
vtdently  bound  himself  to  the  age  of  fifty  or  upwards,  would  be 
bound  to  serve  till  that  time:  but  it  is  impossible  to  support 
sueh  a  proposition.  This  apprentice  ought  not  to  have  been 
bound  longer  than  till  she  was  twenty-one ;  and  we  ought  oov 
to  discharge  her. 

The  other  j  udges  concurred. 


Wednn^^         Harbacre  and  Another  asainst  Nash  and  Another. 

July  9Ui.  ^ 

Xby  will  pr|i|HIS  was  an  action  for  money  had  and  received,  brought  to 
ci««^of  1^  -^  recover  the  sum  of  20/.  which  had  been  paid  to  the  de- 
»n  tDd**"  fendants,  as  a  deposit  upon  a  contract  for  the  purchase  of  a  rever- 
bJ"^  Vd  iu°  sion  in  fee  of  a  copyhold  estate  at  Cockhill^  RatcUffe  Highwa^y  ex- 
2i ;  then  be  pectaut  on  the  decease  of  Elizabeth  Stuifield^  widow  of  Chofks 
iMAtysnd  Stutfielctj  the  testator  herein-after  named.  At  thatrial  of  thecause 
to  hte  wife    a  verdict  was  given  for  the  plaintiffs,  subject  to  the  opinion  of 

for  life  ;aDd 

after  her  death,  one  freehold  estate  to  Uie  ion  and  another  to  tiie  daofhter;  "  bat  if  either  v 
**  hoih  of  his  children  should  die  before  the  wife,  then  Uiose  Ugadet  which  were  left  to  them  sboaU 
**  rehirn  to  the  wife  T  held  that  on  the  death  of  the  son  before  the  mother,  the  mother  wa»  eatitM 
to  die  lerersiott  of  the  freehold  estate.  The  word  «<  legacy**  may  be  appUed  to  a  real  cHate,  if 
the  context  of  the  wiU  shew  that  such  was  the  testator's  intentioD. 

this 
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this  Court  on  the  following  case :  John  Paulin^  as  the  agent  of     1794. 
the  plaintiffs,  purchased  of  the  defendants,  as  the  auctioneers    — — ^ 
and  agents  of  Elizabeth  Siutfieldj  the  daughter  of  Charles  Slut-     iMunH 
field,  the  testator  here!  nafter  men  tioned,  the  reversion  in  fee  of  the     ^^■* 
copvhold  estate  in  question,  and  paid  to  the  defendants  on  the  ^^^^y^,  v 
5th  May   J 792  the  sum  of  20/.  for  the  plaintiffs  as  a  deposit,  r^^.A,Uo/ 
in  part  of  payment  of   186/.,    being   the  purchase  money  of  /   ;^  .  . 
the  reversion  of  the  estate.    Application  was  afterwards  made        '  ^ 
for  an  abstract  of  the  title  to  the  estate,  when  a  copy  of  the 
will  of  Charles  Stuffield,  who  died  seised  in  fee,  according  to  the 
custom  of  the  manor  was  delivered  as  a  foundation  of  the 
vendor's  title.     By  that  will  the  testator  gave  and  bequeathed 
unto  his  son  Robert  the  sum  of  150/.  when  of  age ;  and  unto  bis . 
daughter  Elizabeth  the  sum  of  J 50/.  to  be  paid  her  when  of 
age ;  then  he  gave  to  his  wife  Elizabeth  all  the  remaining  part 
of  his  estate,  effects,  &c.  of  all  kinds  whatsoever,  with  all 
cash,  sum  and  sums  of  money,  &c.  for  her  sole  use  and  benefit, 
to  enjoy  it  freely  during  her  natural  life.    The  will  then  pro- 
ceeded thus:  ^'  Likewise  it  is  my  will  and  pleasure, and  hereby 
'^  I  ordain  it,  that,  at  the  decease  of  my  wife  Elizabeth  the  copy- 
*^  hold  estate  of  mine,  situate  at  Cockhillj  Ratcliffe  Highway, 
^'  (the  estate  in  question,)  shall  fall  unto  my  son  Robert  for  his 
<*  sole  use  and  benefit;  likewise  a  freehold  situate  at  Poplar,  &9. 
^'  at  the  decease  of  ray  wife  Elizabeth^  shall  be  given  unto  my 
*^  son  Robert  as  aforesaid  ;  likewise  1  ordain,  that  after  the  de- 
^^  cease  of  my  wife,  that  copyhold  messuage  or  tenement  situate 
^'  at  Poplar^  &c.  (another  house)  shall  be  given  unto  mj  daughter 
^'  Elizabeth,  fovher  own  use  and  benefit  as  aforesaid ;  but  in  case 
^^  either  or  both  of  my  children  should  die  before  the  decease  of 
"  my  wife,  then  those  legacies,  which  are  here  left  them,  shall  re- 
.  ^^  turn  unto  my  wife  Elizabeth  for  her  sole  use  and  benefit,  and 
*'  for  her  to  dispose  of  freely  as  she  might  think  fit  f'  and  he  ap- 
pointed his  wife  executrix.  The  testator,  Charles  Stutfield,  died 
in  1763,  having  previously  surrendered  to  the  use  of  his  will ; 
leaving  the  widow,  and  only  two  children,  viz,  Robert  and  Eliza- 
beth, surviving  him.    Robert  died  under  age  and  without  issue, 
leaving  his  sister  Elizabeth  his  heir  at  law.    Upon  his  death  the 
widow,  Elizabeth  Stutfield,  named  in  the  will,  was  duly  admitted 
to  the  premises  in  question,  and  became  seised  and  is  still  seised 
thereof,  as  the  law  requires.    The  plaintiffs  objected  to  the  va- 
lidity of  the  title  of  Elizabeth  Stutfield^  the  daughter,  the  vendor 

of 
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17M.     of  the  above  mentioned  reversion,  and  demanded  the  re>pajmtnt 
^  of  the  deposit  money,  which  was  refused;  the  vendor  insisting 

M<Mi      that  such  was  a  good  title  to  such  reversion.  The  deposit  moncj 
^"'      has  not  been  paid  over  to  Elizabtth  Stutfield  the  daughter. 

Shepherd^  for  the  plaintiffs,  contended  that  the  widow  took 
the  fee-simple  in  the  estate  in  question  on  the  death  of  her  son 
Robert.  The  question  arises  on  that  part  of  the  will,  which  says, 
^^  in  case  either  or  both  of  the  devisor's  children  should  die  be- 
<<  fore  the  wife,  those  legacies^  &c.  shall  return  to  the  wife." 
If  the  word  ^  legacies''  extend  to  the  real  estate,  the  widow  is 
entitled  to  the  fee.    Now  it  has  been  held  (hat  tlmt  word  may 
apply  to  real  estates,  if  it  appear  to  have  been  the  devisor's  ia- 
tention  that  it  should  be  so  applied ;  as  in  Hope  d.  Brown  v.  Tay^ 
lor  (a) ;  where  Lord  Mansfield  said,  *^  The  explanation  of  the 
^  word  fegfocy  must  be  governed  by  the  intention  of  the  testator;" 
and  ^  it  is  most  agreeable  to  the  intention  of  the  testator  in  this 
'<  case  to  construe  this  word  legacy  to  extend  to  Ami."     If 
^'  legacies"  be  confined  to  the  pecuniary  bequests,  there  might 
be  nothing  to  return  to  the  widow  after  the  death  of  her  child- 
ren ;  because  the  legacies  of  ISOl.y  which  were  intended  as 
portions  to  the  children  for  the  purpose  of  settling  them  in  the 
world,  were  to  be  paid  to  them  at  their  ages  of  21,  and  woald 
probably  be  spent  by  them  during  their  lives.  Besides  the  word 
used  is  not  "  go  over"  or  **  belong,"  but  return  to  the  widow; 
which  necessarily  pre-supposes  an  estate  in  which  she  had  tome 
prior  interest :  but  she  bad  no  prior  interest  in  the  legacies, 
though  she  had  in  the  freehold  and  copyhold  estates,  namely,  a 
life  estate.    And  it  is  observable  that  this  devise  of  the  legacies 
to  the  widow  is  in  the  same  sentence  with  the  preceding  devise 
of  the  real  estates  to  the  son  and  daughter.    The  scope  of  the 
will  was  shortly  this :  the  devisor  gave  pecuniary  legacies  to  his 
children ;  then  a  life  interest  in  his  real  estates  t»  his  widav, 
with  the  reversion  of  part  to  the  son,  and  of  the  reet  to  the 
daughter,  provided  they  survived  the  widow ;  but  in  the  event  of 
the  son  and  daughter  dying  in  the  mother's  lifetime,  the  whok 
of  the  copyhold  and  freehold  estate  was  to  return  to  the  widow. 
As  therefore  the  defendants  cannot  make  out  a  leg$l  title  to  the 
estate,  which  they  agreed  to  sell  to  the  plaiatifls,  the  latter  are 
entitled  tohave  thedeposit  money  returned  to  Hbmn.  [BoLi.Bm,J. 

(a)  1  Rmnr,  968. 

Accordiiy 
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HAmDAINlB 

IS  AM. 


According  to  this  argument,  if  Robert  the  son  bad  died  before  his     1794. 
mother,  leaTing  issue,  such  issue  would  btre  taken  nothing  (a).] 
It  does  not  appear  that  that  event  was  provided  for,  or  even  fore* 
fieen :  but  it  appears  from  the  provisions  in  the  will  that  the  de- 
visor intended  that  the  widow  should  take  this  copyhold  and 
part  of  the  freehold  estate,  in  the  event  of  her  surviving  Robert. 
TVood  eonird.    It  may  be  admitted  that,  where  it  clearly  and 
unequivocally  appears  to  be  the  devisor's  intention  that  legattf 
should  be  applied  to  real  estates,  it  may  have  that  effect ;  but 
that  does  not  appear  to  have  been  the  intention  of  this  devisor. 
In  Hope  d.  Broten  v.  Taylor^  the  clause  in  which  the  word 
^^  legacy"  was  used,  was  decisive,  to  shew  that  the  devisor  did 
not  mean  by  it  a  pecuniary  bequest ;  it  wai^,  ^'  if  either  of  the 
<<  persons  before  named  die  without  issue  lawfully  begotten, 
^^  then  the  said  legacy  shall  be  divided  equally  between  them 
<<  that  are  left  alive ;"  and,  in  a  previous  part  of  his  will  he  had 
given  a  small  legacy  of  5/.  ;  so  that,  unless  the  word  ^^  legacy" 
had  been  applied  to  the  real  estate,  an  estate  tail  would  have 
been  created  in  that  small  legacy,  which  would  have  been  ri« 
diculous.     But  nothing  of  that  kind  appears  in  this  will.    Not 
only  technically  but  generally  speaking,  a  legacy  means  only  a 
pecuniary  bequest ;  and  here  that  word  nuiy  be  satisfied  by  re- 
ferring  to  the  two  preceding  legacies  of  150/.  each,  without  ex* 
tending  it  to  the  real  or  copyhold  estates.     And  unless  this  con- 
struction be  put  on  the  word,  the  Court  must  presume  that  the 
devisor  intended  to  disinherit  the  issue  of  Robert  \  for,  if  /2o- 
bert  had  died  in  his  mother's  life-time,  leaving  a  son,  that  son 
would  have  taken  nothing,  if  the  widow  were  entitled  at  all 
events  to  the  freehold  and  copyhold  estates,  in  the  event  of  her 
surviving  her  son  Robert.     The  argument  drawn  from  the 
word  ^^  return,"  is  by  no  means  conclusive.    That  word  may 
as  well  relate  to  the  pecuniary  bequests,  as  to  the  copyhold ; 
for  those  legacies  were  first  to  come  out  of  that  fund,  the  whole 
of  which  (with  this  exception)  belonged  to  the  wife ;  and,  there* 
fore,  if  she  took  it  in  any  subsequent  event,  it  would  return  to 
her.     It  appears  also  to  have  been  tlie  intention  of  the  devisor^ 
that  that  which  was  to  return  to  the  widow  should  be  an  aug- 
mentation of  her  life-estate,  which  would  not  be  the  case  with 
regard  to  the  real  estate,  for  she  was  at  all  events  entitled  to 
that  for  her  life. 

(a)  Thii  cate  was  aiisned  several  tenns  ago,  before  Mr.  Justice  BulUr  had  left  tbe 
eewt. 

Shepherd 
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1794.  Shepherd  in  reply.  It  is  assomed  by  the  defendant's  coamel 
that  the  devisor  intended,  that  what  the  widow  was  to  take  on 
the  death  of  her  children,  was  to  be  an  augmentation  of  her 
life  estate:  but  that  intention  by  no  means  appears;  and  even 
if  it  did,  the  addition  of  the  reversion  of  that  estate,  in  which  she 
had  an  interest  for  her  life,  would  be  an  augmentation,  as  she 
might  immediately  dispose  of  it;  and  having  the  disposal  of  the 
fee  is  a  greater  benefit  than  having  the  power  of  selling  merely 
her  life-estate ;  whereas,  if  legacy  refers  to  the  two  sums  of  1501. 
that  might  be  no  augmentation,  as  those  sums  were  not  vested  in 
trustees,  but  were  payable  to  the  children  absolutely  at  the  ages 
of  21.  Nor  is  the  application,  by  the  defendant's  ct>unsel,  of 
the  word  ^^  return,"  to  the  pecuniary  legacy,  correct:  that  ar* 
gument  supposes  that  the  widow  was  first  to  take  every  thing, 
and  then  to  pay  150/.  to  the  son  and  daughter:  whereas  those 
sums  are  first  given  to  the  son  and  daughter,  and  the  widow  is 
only  entitled  to  the  residue.  Therefore,  if  the  widow  were  to 
take  these  legacies  afterwards,  they  could  not  be  said  to  return 
to  her.  ^ 

Cur.  adc,  xuU. 

Lord  Kenton,  Ch.  J.  (after  stating  the  case)  now  delivered 
the  opinion  of  the  Court. 

Although  my  brother  Lawrence  was  not  in  court  when  this 
case  was  argued,  he  has  seen  and  considered  the  case,  and  I  have 
his  authority  for  saying  that  he  concurs  in  the  opinion  which  I 
am  about  to  deliver.  The  question  arises  on  the  last  clause  of 
the  will ;  ^^  but  in  case  either  or  both  of  my  children  should  die 
^  before  the  decease  of  my  wife,  then  those  legacies  which  are  here 
^^  left  them  shall  return  unto  mj  wife  EUtabeth  for  her  sole  use 
*^  and  benefit,  and  for  her  to  dispose  of  freely  as  she  might  think 
^^  fit."  And  the  question  is,  Whether  those  words  of  remainder 
operate  on  the  real  estates  before  given  to  the  son,  or  only  refer  to 
the  pecuniary  legacies  ?.  We  have  considered  the  whole  of  this 
will,  and  are  of  opinion  that  those  words  act  upon  the  real  es- 
tates before  given  to  the  son,  in  the  event  of  his  surviving  the 
widow.  That  some  part  of  the  dev  isor's  property  was  intended  to 
go  over  to  the  widow  on  her  surviving  her  son  is  extremely  clear; 
and  the  only  question  is,  Whether  the  devisor  meant  that  the  pecu- 
niary legacies  or  the  real  estates  should  go  to  her  in  that  event  ?  It 
is  to  be  observed  that  before  any  thing  is  given  to  the  widow,  these 
legacies  of  150/.  are  given  to  the  son  and  daughter  when  of  the 

age 
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n^e  of  21.  The  father  meant  that  those  sums  should  be  paid  ah-      J  794. 

ftolately  to  his  children  when  of  as^e,  for  the  purpose  of  setting  

them  out  in  the  world.  Considerable  stress  was  laid  on  the  "^r^'^v^.V  ' 
word  "  legacies ;"  and  it  was  argued  by  the  counsel  for  the  de-  ^^***' 
fendants  that  that  word  was  an  appropriate  term,  applical)le 
to  personal  estate  onlj  :  but  the  same  technical  and  correct  ex- 
pressions are  not  to  be  expected  from  unlettered  persons  as  are 
usually  found  in  wills  drawn  by  professional  men.  Even  if 
there  were  no  decision  to  warrant  us  in  saying  that  the  word 
"  legacy"  may  be  applied  to  a  real  estate,  if  the  context  re- 
quired it,  I  should  have  had  no  difiiculty  in  making  such  a 
determination  for  the  first  time.  But  that  construction  has  al- 
ready been  put  on  4he  word."  legacy"  in  the  case  referred  to 
in  the  argument,  Hope  d.  Brown  v.  Taylor.  Witliout  entering 
into  the  detail  of  that  case,  it  is  sufficient  for  us  now  to  say 
that  we  fully  subscribe  to  the  doctrine  there  laid  down.  In 
\\\\%  will  after  the  legacies  of  150/.  each  were  give;n  to  the 
children,  there  is  one  compendious  clause  giving  every  thing  to 
the  widow  for  life;  out  of  that  general  fund  provision  was  made 
for  the  two  children  in  thervent  of  their  surviving  their  mother; 
but  looking  forward  to  anoflier  event,  namely,  that  of  the 
mother  surviving  her  children,  the  devisor  provided  for  that 
event  by  the  last  clause;  but  in  case  either  or  both  of  my 
"  children  should  die  before  the  decease  of  my  wife,  then  (hose  ^ 

"  legacies,  &c.  shall  return  unto  my  wife,"  &c.  The  word 
"  return"  is  not  indeed  a  very  correct  word :  but  it  is  not  too 
much  to  say  that  in  this  will  it  refers  to  part  of  that  general  mass 
before  given  to  the  wife.  Upon  the  whole  this  seems  to  be  ihe 
fair  construction  of  the  will;  anc]  it  is  a  more  natural  construc- 
tion than  to  apply  the  word  "  legacies"  only  to  the  small  pecu- 
niary legacies  before  given  to  the  children,  and  which  would 
perhaps  be  spent  by  them.  As  therefore  the  daughter  could  not 
convey  a  legal  title  to  the  copyhold  estate  in  question,  we  are 
all  of  opinion  that  the  plaintiffs  are  entitled  to  recover  back  the 
deposit  money  which  they  have  paid  |n  part  of  the  purchase  of 
this  estate ;  and  that  the 

Postea  must  be  delivered  to  the  plaintiffs, 


Voi,,V,  3  A 


e  pn 

[2  .v./?. 82. 
Ji.  98.] 
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1794. 

'jr^rg^*  Moss  and  Another  against  Birch  and  Another. 

tfff  ho6*w^  rilHE  defendants  were  held  to  baU  on  an  affidavit  which 
defendaou  -'-  stated  a  joint  cause  of  action ;  there  was  also  one  ac  etiam 
joint  writ,  in  the  writ,  as  on  a  joint  debt;  and  afterwards  the  plaintifls  de- 
a^ains^*^'^  clared  against  the  defendant  severally.  A  rule  was  then  ob- 
ran*"  The"  ^'"^  ***  ^*  SiBide  the  proceedings  for  irregularity,  on  the  aatho- 
Coiirt  will  rity  of  Holland  v.  Johnstone  («),  and  Holland  r.  Richards  (b). 
the  pro^  Holrot/d  shewed  cause  against  that  rule  (c),  and  admitted  that 

jH^'^i.  ^^^  arrest  was  irregular,  and  that  consequently  the  plaintiffa 
must  abandon  their  right  to  the  bail,  but  contended  that  that 
was  no  reason  why  all  the  proceedings  should  be  set  aside.  Ori- 
ginally a  plaintiff  might  have  held  several  defendants  to  bail  on 
the  same  writ :  but  the  stat.  13  Car,  2.  sL  S.  c.  2.  required  that 
the  true  cause  of  action  should  be  specified  in  the  body  of  the 
writ  or  process;  the  statute  saying  that  if  the  cause  of  action  be 
not  expressed  in  the  writ,  &c.  the  defendant  shall  not  be  com- 
pelled to  give  security,  or  to  enter  into  bond  with  sureties  for  his 
appearance,  &c.  But  the  only  consequence  of  not  complying 
with  this  requisition  is,  that  the  plaintiff  loses  his  right  to  exact 
bail  of  the  defendant;  but  the  writ  itself  not  being  affected  by 
this  defect,  there  is  no  ground  to  set  aside  all  the  proceedings 
on  it,  as  there  was  in  the  cases  alluded  to ;  for  there  the  writ 
itself  was  irregular,  there  being  several  ac  etiams  in  one  writ; 
whereas  here  the  writ  is  good.  In  De  la  Cour  v.  Read  (d)y  the 
defendant  who  had  been  held  to  bail  was  discharged,  because  tbe 
plaintiff  declared  against  him  in  a  different  cause  of  action  from 
(hat  expressed  in  the  writ;  but  yet  the  Court  did  not  set  aside 
the  proceedings  on  that  account.  He  also  cited  Com.  Rep.  74* 
to  shew  that  the  plaintiff  might  declare  against  different  persons 
severally  who  were  included  in  the  same  writ 

Wiglet/y  in  support  of  the  rule,  said  that  in  Holland'^.  Johnscn, 
and  Holland  r,  Richards^  the  Court  did  not  proceed  merely  on 
the  ground  that  the  writ  itself  was  irregular,  but  that  all  the 
proceedings  were  so ;  and  that  in  Gilby  v.  Locktfcr  (e)  the  Court 

(a)  ^nle,  4  voU  695.  (»)  Ih,  697.  s.  ». 

(c)  Od  Wedn^day,  July  3d.  {d)  8  H.  Hi.  £9.  C  B.  978. 

(e)  Dwgl  217.  Sd  ed. 


IN  THE  Thirty-fourth  Year  OF  GEORGE  III.  723 

et  aside  the  proceedings,  because  several  defendants  in  several      1794. 
causes  were  included  in  one  affidavit.  ■ 

The  Court  said  they  would  examine  the  cases  cited  before     JJSIi 
they  determined  this  point ;  and  on  this  day  Birch. 

Lord  Ken  YON,  Ch.  J.  said — We  are  of  opinion,  on  looking 
into  the  cases  cited  from  the  Term  Reports,  that  they  ought  to 
g^overn  the  present ;  and  that  the  proceedings  must  be  set  aside. 
And  his  lordship  added,  that  he  thought  this  a  beneficial  rule 
for  the  suitors. 

Rule  absolute  (a). 

(a)  Vide  The  Dean  and  Chapter  of  ExtUr  v.  SeageU^  paH.  6  vol.  688. 


THE   END   OF  TRINITY  TERM. 


The  following  Rule  of  Court  was  made  in  Hilary  Term  in  the 
thirty- fourth  Year  of  the  present  Reign. 

REGULA    GENERALIS. 

IT  is  ordered  that  the  Names  of  all  the  Cases  in  which  this 
Court  did  in  the  now  last,  or  in  this  present  Term,  order 
Writs  of  Attachment  to  issue,  in  order  to  compel  any  per- 
son to  answer  upon  Interrogatories,  and  on  which  Judg- 
ment shall  not  have  been  given  in  the  course  of  this  Terra, 
shall  be  inserted  in  the  list  of  Motions  appointed  to  come 
on  peremptorily  in  the  next  Term,  in  order  that  the 
Court  may  be  informed  what  shall  have  been  done  in  pro- 
secution of  such  Writs. 

And  it  is  further  ordered,  that  in  future  whenever  any  such 
Writ  of  Attachment  shall  be  ordered,  the  Name  of  the 
Cause  shall  be  inserted  in  the  List  of  Motions  appointed  to 
come  on  peremptorily  in  the  ensuing  Term. 


3A2 


AN 


INDEX 


TO  THE 


PRINCIPAL     MATTERS 


In  the  PifTH  Volume. 


ABATEMENT, 

5ee  Pleading,  No.  9.  15.  18.  21,  22, 
23,  24.    Practice,  No.  9.  28.  * 

ACCORD, 
See  Pleading,  No.  8.  16. 

ACTION, 
See  Notice.     RiT)t  Act,  No.  1,  2. 

Proceedings  in  an  action  stayed,  it  being 
swnrn  by  defendant  and  not  denied 
by  the  plaintilf,  that  the  debt  was 
under  40*.  Wellingion  T.  Artersy 
M.  33  G.  3.      -  Page  64 

ACTION  ON  THE  CASE, 
See  Pleading,  No.   13.   20,   21,  22, 
23,  24. 

1.  A  count  in  a  declaration,  statmg  that 
the  plaintiff  retained  the  defeiulaut, 
who  was  a  carpenter,  to  repair  a 
house  before  a  given  day,  that  the 
defendant  accepted  the  retainer,  but 
did  not  pe  form  the  work  within  the 
time, pit  q  tod  the  walls  of  the  plain- 
tift'^s  house  were  damaged,  cannot  be 
supported ;  for  no  doty  resulted  from 
bis  lituation  as  a  carpenter,  and  it 


was  not  stated  that  he  was  to  rtcf  i-v 
any  consideration,  or  thnt  h'    [<tHi  .'«i 
upon   his   work.     Rlsee  y,  'f  J.:. 
II,  33  6?.  3.  i^    V  1     : 

2.  But  a  count  stating  that  the  ,  '  i.u'.> 
being  possessed  of  pome  old  m;.  •  -.  •  i .  - 
retained   the   defendant    to    pvM::.-. 
the  cirpenter's  woik  on  certain  buii'^ 
ings  of  the  plaintiff,  and  tn  u^e  tho-^- 
old  matf rials,  but  that  the  defenda*  t 
instead  of  using  tho'^e  made  use  af 
new  ones,  thereby  enCreasing  the  ex- 
pence,  may  be  supported.  it. 

3.  No  action  for  crim.  con  can  be 
brought  for  any  act  of  adultery  after 
a  separation  between  husband  and 
wife.  Weedony.  Timbrell,  T.  33  G.3. 

357 

ADMINISTRATOR,  EXECU, 
TOR,  &ic. 

See  Pleading,  No.  11,  12. 

1.  A  submission  to  an  award  by  an  ad- 
ministrator is  not  an  admi<ision  of 
assets.  Pearson  v.  IJcnri/,  M.  33.  6r.3. 

6 

2.  A  promise  Vy  an  administi-ator  to 
pay  the  debts  of  the  inte<itate,  if 
there  be  no  assets,  is  nudum  pactum, 

ib. 

3.  Paying  interest  on  a  bond  due  from 
testator  is  not  conclusive  evidence 
of  assets.  CUverley  t.  Z?/i«,  M- 
13  6?.  3.  8 

4.  if 


726 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


i.  If  to  an  action  brought  by  a  creditor 
of  a  testator,  the  executrix  plead 
judgments  recovered,  and  no  assets 
beyond,  &c.  to  which  the  plaiutiif 
replies  per/raudem  generally ;  it  is 
not  conclusive  evidence  of  fraud  that 
the  judgments  as  pleaded  were  con- 
fessed for  more  than  the  just  debts, 
but  the  defendant  may  shew  that  they 
were  entered  up  by  mistake  for  more 
than  was  due,  and  that  that  was  made 
known  to  the  plaintiff  before  the 
action  was  brought.  Pease  v.  Nat/lor^ 
Af.  33  G.  3.  Page  80. 

.  If  an  executor  sue,  as  such,  for  mo- 
ney received  by  the  defendant  since 
the  testator's  death  to  the  plaintifif  s 
use,   and    fail,  he  is  liable  to  pay 


costs. 
33  G. 


Goldthxjoaffte 


3. 


Petrie,   E. 
234 


AFFIDAVIT  to  hold  to  BaiL 

1.  On  an  affidavit  that  the  maker  and 
indorser  of  a  promissory  note  are.in- 
debted  to  the  holder,  neither  can  be 
held  to  bail ;  it  is  also  objectionable 
as  being  only  on  one  stamp.  And 
it  is  such  an  incurable  defect  that, 
if  either  be  held  to  bail,  he  does 
not  wave  it  by  takinjjr  any  step  in  the 
cause.  Uussey  v.  Wilson^  E.  33  G,  3. 

254 

2.  An  affidavit  to  hold  to  bail  must  state 
positively  that  the  defendant  is  in- 
debted to  the  plaintiff  in  so  much,  &c. 
Wlifieler  v.   Copelaml^   T.  32  G.  3. 

364 

3.  Stating  that  ^^  the  plaintiff  on,  &c. 
gave  the  defendant  notice  to  quit  on, 

:&c.  and  that  the  latter  held  over,  kc. 
by  reason  of  whfch  and  by  force  of 
the  statute  an  action  has  accraed  to 
the  plaintiff  to  demand  of  the  de- 
fendant," &c.  (double  rent),  is  not 
sufficient.  tb. 

4.  Affidavit  "  that  the  defendant  was 
indebted  to  the  plaintiff  in  245/.  for 
money  lent  by  plaintiff*  to  defendant 
for  the  use  of  another,  and  for  which 
defendant  promised  to  be  account- 
able, and  to  repay  or  cause  to  be  sc' 
cured  to  the  plaintiff,'*  &c.  insuffi- 
cient ;  it  not  appearing  in  the  affidavit 
but  that  the  money  had  been  secured 
according  to  the  agreement.  Jacks 
▼•  Pembertoriy  JB.'  34  G,  3.  552 


.  If  the  affidavit  on  which  the  de- 
fendant is  held  to  bail  in  this  coort  b« 
defective,  the  defect  cannot  be  sop- 
plied  by  another  affidavit.  Page  bbH 


AGREEMENT, 

See  Action  on  the  Case,  No.  1,  2. 
Bond,  No.  2.  Insolvency,  No.  1. 
Pleading,  No.  13.     Stamp.  No.  1. 

1.  ^.  and  B.  came  to  this  agreement, 
that  B.  should  purchase  of  A,  all  the 
light  gold  coin  which  he  could  send 
at  a  stated  price,  and  that  J.  »hoaid 
from  time  to  time  draw  upon  B*  for 
the  money  due  upon  such  sale ;  and 
that  I},  should  also  from  time  to  time 
accept  other  bills  drawp  by  A>  for 
his  own  convenience,  ior  which  J. 
was  to  remit  value :  after  they  had 
acted  under  this    contract  for  ^ome 
time,  B.   became  a  bankrupt,  beine 
under  acceptances  to  a  large  amount : 
and  ^.,  not  knowing  of  the  bank- 
ruptcy," sent  a  parcel  of  light  gold 
and  bills  to  enable  B.  to  discharge 
the   acceptances,    which   parcel  was 
taken  by  I?.'s  assignees :  it  was  held 
that  ^.,  who  had  since  paid  B.*s  ac 
ceptances,    might   recover   bark  the 
gold  and  bills  sent   after  the  bank- 
ruptcy,    on    the   ground    that    the> 
were  sent  for  the  particular  purpose 
of  paying  those  acceptances,  and  tint 
as   that  purpose  was  not  answered, 
the   property  in    the   gold,  &c.  re- 
mained  in    A»     Tooke   v.  HoUmg- 
worth  and  others  assignees  of  Daniel. 
E.  3.1  G,  3.  215 

%  No  action  can  be  maintained  for 
the  breach  of  an  agreement  '*  to 
dance  at  the  King*s  Theatre  in  the 
Hat/  Market  or  at  such  other  place  as 
the  plaintiff  should  appoint;"  if  it 
appear  that  no  licence  for  that  Thea- 
tre was  granted  by  the  Lord  Cham- 
berlain, as  required  by  the  10  Geo*^ 
c.  ^8.  and  that  the  plaintiff  did  not 
request  the  defendant  to  dance  at 
any  other  place  which  was  licensed. 
GalUni  v.   Laborie,    E.    33  G.  3. 

W5 

3.  If  a  landlord  lease  for  seven  years  by 

parol,    and   agree   that    the   teaant 

shall  enter  at  Lac^^degt  and  quit  at 

Caadtemdii 
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CandUmasy  though  the  lease  be  roid 
by  the  statute  of  frauds  as  to  the  du- 
ration of  the  term,  the  tenant  holds 
under  the  terms  of  the  lease  in  other 
respects :  and  therefore  the  landlord 
'  can  oo}y  put  an  end  to  the  tenancy 
at  Candlemas.  Doe  d.  Rigge  t.  Bell, 
M.  34  G.  3.  Page  471 

AMENDMENT, 
See  Practice,  No.  25. 

ANNUITY. 

1.  A  memorial  of  annuity  deeds  iSnd«»r 
17  6r.  3.  c.  26.  stated  a  deed  poll, 
by  which  (after  reciting  that  A.  had 
formerly  granted  an  annuity  of  24/. 
to  B.J  who  had  assigned  to  C ,  and 
that  A,  had  agreed  to  grant  a  further 
annuity  of  7/.  to  C.  for  42/.)  cer- 
tain tithes,  &c.  were  assigned  by  A. 
to  6\;  and  also  a  bond  by  A.  to  C 
in  400/.  for  securing  '^  one  annuity 
'^  of  31/."  without  reference  to  the 
deed  poll:  held  that  the  consider- 
ation for  the  annuity  secured  by  the 
bond  should  have  been  stated,  and 
that  for  'want  of  it  the  bond  was  void, 
the  annuity  mentioned  in  it  not  ap- 
pearing to  be  the  same  annuity  as 
that  secured  by  the  deed  poll.  5atifi- 
dersT.  Hardingej  M.  33  G.  3.         9 

2.  Erery  deed,  &c.  by  which  an  an- 
nuity is  secured,  and  which  is  not 
properly  registered,  is  rotcf,  not 
merely  voidable ;  and  a  creditor  of 
the  grantor  may  take  advantage  of 
U.  ib. 

3.  Where  1200/.  had  been  paid  for 
the  grant  of  an  annuity,  and  the 
securities  to  prevent  their  being  re- 
gistered had  been  renewed,  from 
20  days  to  20  days,  and  then  600/. 
had  been  paid  for  the  grant  of  a  far- 
ther annuity,  and  the  securities  re- 
newed in  like  manner,  and  sometimes 
after  a  longer  period  than  20  days, 
and  afterwards  had  been  registered ; 
a  memorifll  of  the  annuity^  stating  the 
consideration  to  be  1800/.  was  deem- 
ed valid.  Symmons  v.  Mortimer^  H. 
33(7.3.  139 

-  4.  So  where  the  consideration  of  an  an- 
nuity was  stated  in  the  memorial  to 
be  640/.J  105/.  of  which  was  paid  in 


money  by  the  grantee  to  the  grantor 
at  the  time,  and  the  remaining  535/. 
was  paid  by  the  grantee  at  the  desire 
of  the  grantors  to  another  person,  to 
redeem  a  former  annuity  granted 
by  them,  for  which  only  480/.  was 
paid ;  this  was  held  a  sufficient  con- 
sideration within  the  act.  Ex  parte 
Fallon  and  Wifey  T.  33  G.  3. 

Page  283 

5.  The  first  section  of  the  annuity  act, 
requiring  the  deeds  to  be  enrolled 
within  20  days  of  the  execution,  &c. 
means  20  days  exclusive  of  the  day 
of  execution.  f^. 

6.  If  it  be  set  forth  in  the  memorial  of 
an  annuity,  registered  under  17  £r.  3* 
c.  26.,  that  the  consideration  was  so 
much  in  money  paid,  when  the  real 
consideration  was  part  in  money  and 
the  giving  up  of  a  former  annuity, 
the  Court  will  set  aside  the  serurities. 
JVashburn  v.  Birchy  M.  34  Geo.  3. 

472 

7.  So  if  part  of  the  consideration  be 
paid  over  by  the  grantee  to  a  third 
person  with  the  consent  of  the  grant- 
or, or  is  accounted  for  to  the  grantor 
by  a  note  from  a  third  person,  and 
it  is  stated  in  the  memorial  that  the 
whole  consideration  was  paid  in  mo* 
ney,  the  Court  will  set  aside  the  an- 
nuity deeds.  fVatts  v.  Millar dy  £. 
34  G.  3.  598 

8.  The  memorial  of  an  annuity  deed 
stated  it  to  have  been  executed  on 
the  irmts  therein  mentioned^  and  on 
further  trust  that  if  any  of  the  pay- 
ments should  be  in  arreai*  20  days 
after  becoming  due,  the  grantee 
might  levy  them  out  of  the  rents  : 
the  grantor  moved  to  set  aside  the 
annuity,  because  the  memorial  did 
not  disclose  the  trusts  referred  to ;  but 
it  appearing  by  an  affidavit  of  the 
grantee  that  he  bought  the  annuity 
for  himself,  and  that  there  were  no 
other  trusts  but  that  expressed,  the 
Court  held  the  memorial  to  be  suffi- 
cient. Toldervy  v.  Allan^  H.  34  G.  3. 

480 
9.  The  Legislature  only  meant  to  re- 
quire the  parties  to  set  forth  the  trusts 
created  for  or  in  con<«equence  of  the 
annuity,  not  those  which  are  a  lien 
on  the  estate  independently  of  the 

annuity  ; ' 
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annuity ;  as  those  to  pay  taxes,  kc. 
Page  481 

10.  A  solicitor,  who  adTances  his  own 
money  on  the  purchase  of  an  annui- 
ty, is  not  entitled  to  any  commission 
fee:  and  if  any  |)art  of  the  consider- 
ation money  be  returned  to  him  by 
the  grantor,  as  a  char^je  for  such  com- 
mission, the  Court  will  set  abide  the 
annuity  deeds.  Broomhead  t.  E}jre^ 
E.  34  &.  3.  507 

11.  If  several  deeds  be  executed  to  se- 
cure one  annuity^  and  the  Christian 
Dame  of  the  witness  to  one  of  the 
deeds  be  omitted  in  the  memorial, 
the  Court  will  not  set  aside  the  deeds. ' 
IVatts  T.  Millard,  E.  3lG.  3.      598 

12  it  is  no  objection  to  one  of  the 
deeds,  securing  an  annuity,  that  it 
assigns  '^  the  salary  of  the  grantor  of 
so  much  per  amiumj'^  without  saying 
what  salary  it  is.  ib, 

13.  An  annuity  granted  by  J.  to  W., 
and  which  was  rei^ularly  registered, 
was  redeemed  by  virtue  of  a  clause 
of  redemption  in  the  deeds,  when  the 
deeds  were  delitered  up  to  the  grantor 
uncancelled  ;  and  he  and  the  attor- 
ney for  the  grantee  agreed  that  if 
at  any  future  time  the  former  should 
wish  to  borrow  money  on  the  same 
terms  tJiose  deeds  should  he  given 
as  a  security:  on  a  subsequent  ap- 
plication by  the  grantor,  the  attor- 
ney advanced  the  same  money  on 
having  the  same  deeds  delivered  to 
V  him ;  but  becau';o  this  re-grant  of  (he 
annuity  was  not  registered,  the  Court 
set  aside  the  annuity,  and  ordered 
the  deeds  to  be  cancelled,  &r. 
Hammond  v.  Foster.  E.  34  Geo.  3. 

r>3.3 
14.  An  annuify  granted  in  consider- 
ation of  the  grantee  resigning  his  situ- 
ation, as  master  of  an  academy,  in 
favour  of  the  prantor,  need  not  he  re- 
gistered uinlir  the  annuify  act,  e>en 
tiious'U  at  the  time  of  the  grant  the 
grantee  a»j'eed  to  assign  over  to  the 
grantor  his  household  Furniltire,  &c. 
at  an  appraised  value,  and  to  lend  a 
sum  of  money  to  the  grantor  to  be 
repaid  with  interest.  Ilutton  v.  Lezcis^ 
1\  31  G.  3.  030 

1.*).  If  the  memorial  of  a  dep6  to  secure 
an  annuity  be  defective,    the  whole 


deed  is  void  to  all  intents,  evn 
though  there  are  other  parts  of  it 
not  connected  with  the  annuity.  Detm 
d.  Dolman  v.  Dolman^  T.  34  (r.  3. 
Page  641 

16.  An  annuity  de^d  set  aside  for  tw« 
defects  in  the  memorial ;  1st,  because 
the  memorial  only  stated  that  part 
of  the  consideration  was  paid  by  the 
grantee  to  the  trustee  ^^  in  trust  and 
for  the  purposes  therein  mentioned" 
without  disclosing  those  trusts;  ^dly, 
because  the  memorial  only  set  forth 
that  the  demise  was  made  by  tbe 
grantor  to  a  trustee  ''upon  the  trusts 
therein  mentioned"  without  saying 
what  the  trusts  were.  ib. 

17.  A  bond  given  by  a  third  person  to 
secure  the  payment  of  an  annoity 
must  be  registered  under  the  annuity 
act,  as  well  as  the  deeds  made  by  tbe 
grantor  himself.  Rosher  v.  IIurdf\ 
T.  34  6r.  3.  678 


APPEAL, 
See  Jurisdiction,  No.  2.     Visitor* 

Nq  appeal  lies  to  the  Quarter  Sessions 
against  the  allowance  of  the  accoonts 
of  the  surveyor  of  the  highways,  un- 
der the  13  G.  3  c.  78.  R.  t.  3^ 
Juxftces  of  the  West  Ridings  York" 

.    shtre.  R.  34'  G.  3.  629 

and  R.  V.  M.  Mitchell,  T.  34  G.  3. 

701 


APPRENTICE, 

See  SETTi.KNt.NT  BY  Appuesticeship. 

An  apprentice,  ^  ho  at  the  age  of  seven- 
teen was  bound  by  indenture  (which 
stated  her  to  be  fourteen)  for  seven 
years,  is  entitled  to  be  dischari^ed  at 
twenty-one,  being  brought  up  here  by 
habeas  corpus.  Ex  parte  M.  J.  Dms^ 
T.  34  6?.  3.  715 

ARREST, 

See  Bankrupt,  No.  3,  4,  5- 

1.  A*  was  arrested  at  the  suit  of  B.md 
discharged,  the  sheriff  not  knowing 
that  there  was  also  a  detainer  in  V\% 

offict 
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office  at  the  suit  of  C. :  on  the  Sunday 
following  he  was  arrested  at  C.'s  suit 
and  discharged  by  the  Coort,  by 
▼irtue  of  the  29  Car.  1,  c.  7.  s.  6. 
The  arrest  on  the  Sunday  being  cou- 
fcidered  as  an  original  taking,  and 
not  as  a  re-takiug  after  an  escape. 
Atkinson  y.  Jameson^  M.  33  G.  3. 

Page  25 

^.  After  a  Tolontary  escape  the  sheriff 
cannot  re-take  a  prisoner.  ib» 

3.  The  king's  servants  are  privileged 
from  arrest ;  and,  if  taken  in  execu- 
tion, the  Court  will  discharge  them 
on  motion.  BariUt  v.  Ilebbsy  T.  34. 
G,  3.  686 

ARTICLES  OF  WAR, 

See  Evidence,  No.  14. 

ASSET>, 

See  Administrator,  No.  1,  2,  3,  4. 
Pleadino,  No.  11,  12. 

ASSUMPSIT, 

See  Attorney,  No.  3.  Feme  Covert, 
No.  2.  Legacy.  Smuggled  G09DS. 
Wager. 

1.  Money  paid  by  a  trader,  after  a  se- 
cret act  of  bankruptcy,  to  a  carrier, 
for  the  carriage  of  goods,  may  be  re- 
covered back  in  assumpsit  by  the  as- 
signees of  the  bankrupt.  Bradley 
and  another  Assignees  of  Bradley  v. 
ClarkyE.33G.2,  197 

2.  The  mere  relation  of  landlord  and 
tenant  is  a  suilicient  consideration  for 
the  tenant's  promise  to  manage  a  farm 
in  an  husbandlike  manner.  Powley 
V.  Walker^  M.  34  G.  3.  373 

3.  A  breach  of  trust  may  be  the  ground 
of  an  assumpsit.  Smith  v.  Jameson^ 
E.  34  G.  3.  (iOJ 

ATTACHMENT, 

See  Habeas  CoKrui.  Interrogato- 
ries. Sheriff,  So.  4.  Vendor 
and  Vendee. 

1.  If  a  defendant  in  a  penal  action  ob- 
tain a  rule  to  utay  proceed i'lgs  on 
paying  a  sum  agreed  upon  between 
him  and  the  plaintifi',  it  is  aa  under- 


taking by  him  to  pay  that  sum, 
and  for  the  non-payment  of  it  the 
Court  will  grant  an  attachment.  King 
9.  t.  V.  C/Z/Von,  E.  33  G.  3. 

Page^b7 

2.  When  a  defendant  is  brought  up  on 
attachment  for  a  rescue,  it  is  the 
practice  of  the  court  to  put  interro- 
gatories to  him,  though  he  do  not 
deny  the  charge  in  the  affidavits,  un- 
less the  prosecutor  viave  putting 
them.  .  R.  v.  J.  Horsley^  T.  33  G.  3. 

36% 

3.  When  an  attachment  issues  in  order 
to  compel  a  person  to  answer  upon 
interrogatories,  the  name  of  the  cause 
must  be  inserteid  in  th.e  list  of  peremp- 
tory motions  for  the  next  term.  Re^. 
Gen.^  11.  34  G.  3.  547 

ATTORNEY, 

See  Execution.    Practice,  No.  8. 19. 

1.  If  a  bill  be  filed  against  an  attorney 
in  the  Vncation,  the  d<iy  of  filing  it 
m-n  be  Inserted  in  the  memorandum. 
Bolsworth  V.  BoKen^  T.  33  6?.  3. 

325 

2.  No  person  can  be  admitted  an  attor- 
ney,  unless  one  full  term  previous  to 
the  term  in  which  he  applies  to  be  ad- 
mitted he  enter  iu  a  book  at  each  of 
the  judge's  chambers  his  name  and 
place  of  abode,  and  also  the  name 
and  place  of  abode  of  the  attorney 
to  whom  he  has  been  articled.  Reg. 
Gen.,  T.  33  6?.  3.  368 

3.  An  attorney  cannot  maintain  an  ac- 
tion for  his  bill,  unless  he  has  first 
signed  and  delivered  it,  although  all 
the  business  be  done  at  the  Quarter 
Sessions.  Clarke  v.  Donovan,  T. 
34  G.  3.  .  604 

AWARD, 

See  Administrator,  No.  1. 
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BAKER. 

!•  FFIRE  Stat.  29  Car.  2.  c.  7.  does 
JL    Dot  prohibit  a  baker  baking 
dinners  for  his  customers  on  a  Sunday 
R.  1.  J.  Younger,   M.    34  G.  3. 
Page  449 
%  Though  baking    bread   in   the   or- 
dinary course   of  the  baker's  busi- 
ness  is  ah  offence  within  thdt  act. 

451 

BAIL, 

See   Affidavit  to  hold    to    Bail. 

Felony,  No.  1.     Practice,  No.  1, 

a.   4.  7.    11.  15,    16,  17,    18.  20. 
26.  33. 


BANKER, 


See  Lien. 


BANKRUPT, 
See  Evidence,  No.  8.  16.  18. 

1.  A,  became  bound  as  a  surety  for  B., 
who,  in  order  to  indemnify  him, 
agreed  that  he  should  retain  out  of 
any  money  that  should  be  due  from 
him  to  Bi  in  respect  of  any  dealings 
between  them  in  trade,  so  much  as  he 
should  pay  on  the  bond  :  B.  after- 
wards sold  goods  to  A,  of  a  less  va- 
lue than  the  money  secured  by  the 
bond,  and  then  became  a  bankrupt  ; 
and^.was  obliged  to  satisfy  the  bond : 
held  that  the  assignees  of  B»  could 
not  recover  in  an  action  for  goods 
sold  and  delivered ;  there  being  no- 
thing due  to  the  bankrupt's  estate  on 
the  original  contract.  Dobson  and 
another,  Assignees  of  Patrick,  v. 
Lockhariy  H.  33  G.  3.  1 33 

2.  Money  paid  by  a  trader  after  a  secret 
act  of  bankruptcy  to  a  carrier,  for 
the  carriage  of  goods,  may  be  reco- 
vered back  in  assumpsit  by  the  as- 
signees of  the  bankrupt.  Bradley 
and  another^  Assignees  of  Bradley^ 
V.  Clarke,  E.  33  G.  3.  .  197 

3.  The  acceptor  of  a  bill,  which  be- 


comes due  and  is  paid  by  him  afte 
the  bankruptcy  of  the  drawer,  canoot 
arrest  the  drawer  within  the  time  al« 
lowed  him  by  the  5  Geo^  2.  c.  30.  s.  5. 
for  attending  the  commissi ioner^  to 
be  examined.  Darby  t.  Baugkan^E. 
33  G.  3.  Page  ^09 

4.  The  commissioners  of  bankrupt  are  a 
court  of  justice.  d. 

5.  The  case  of  bail  is  an  exception  to 
the  general  rule.  The  principal  is 
considered  as  being  in  the  custody  of 
the  bail,  who  may  surrender  fatm 
when  they  please,     ib.  ^10 

6.  A»  and  B.  came  to  this  agreem<»nt, 
that  B.  should  purcha>e  of  A.  all  the 
light  gold  coin  which  he  could  send 
at  a  stated  price,  and  that  A.  should 
from  time  to  time  draw  upon  B.  for 
the  money  due  upon  such  sale ;  and 
that  B.  should  also  from  time  to  time 
accept  other  bills  drawn  by  A.  for  hh 
own  convenience,  for  which  A.  «a« 
to  remit  value :  after  they  had  act»il 
under  this  contract  for  some  rime.,  B. 
became  a  bankrupt,  being  under  ac- 
ceptances to  a  large  amount ;  and  J. 
not  knowing  of  the  bankruptcy,  sent 
a  parcel  of  light  gold  and  bills  to 
enable  B,  to  discharge  the  accept* 
ances,  which  parcel  was  taken  by  B.'i 
assignecfs :  It  was  held  that  A.^  who 
had    since    paid    i^.'s    acceptance;!, 
might  recover  back  the  gold  and  biils 
sent   after  the   bankruptcy,  on  the 
ground  that  they  were  sent  for  iht 
particular   purpose  of  paying  tbose 
acceptances,  and  that  as  that  purpose 
was  not  answered,  the  property  in  the 
gold,  &c.  remained  in  A.     Tooke  t. 
IIoUingzDorth  and  others  Assignees  of 
Daniel,  E.  33  G.  3.  213 

7.  L.  bought  some  tobacco  of  the 
plaintiff  to  be  paid  for  in  ready  mo- 
ney, and  the  same  day  absconded  to 
avoid  his  creditors,  leaving  orders  at 
his  house  to  receive  the  tobacco ; 
the  plaintiff's  servant  afterwards 
brought  the  tobacco  to  L's  boose 
without  demanding  the  money :  held 
the  bankruptcy  between  the  sale  and 
delivery  did  not  avoid  the  sale.  Um* 
well  and  others  v.  Hunt  and  oikert 
Assignees  of  Lw^^  G.  H.  E.  12  (?•  1* 

8.  A. 
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8.  A  person  against  whom  a  second 
commission  of  bankrupt  has  been  is- 
sued, and  who  has  not  paid  lbs.  in 
the  pound,  is  liable  to  an  action  by 
any  of  his  creditors,  notwithstanding 
they  have  signed  his  certiftcate» 
rhilpoit  V.  Cordenj  T.    33  G.  3. 

Page  287 

9.  But  in  such  case  execution  can  only 
issue  against  his  effects  ;  his  person 
being  free  from  arrest.  By  stat. 
3  Geo.  2.  0,  30.  ib, 

10.  If  a  plaintiff  become  a  bankrupt 
after  he  is  non  suited,  and  before  the 
taxation  of  costs,  the  costs  of  the 
nonsujt  are  a  debt  provable  under 
the  commission.  Hurst  t.  Mead^  T» 
33  G.  3.  365 

11.  A  person  resided  in  India  and 
traded  there,  and  in  the  course  of 
that  trading  drew  bills  upon  England 
for  the  Talue  of  other  bills  sent  thi- 
ther, upon  which  he  got  a  profit  by 
the  exchange,  and  in  the  course  of 
that  dealing  contracted  debts  in  Eng» 

.  iand;  held  that  he  was  a  trader  with- 
in the  meaning  of  the  bankrupt  laws, 
and  that  a  commission  of  bankrupt 
might  issue  upon  an  act  of  bankruptcy 
committed  by  him  iu  England  after 
he  had  quitted  India.  Inglis  y.  Grants 
H.  34  G.  3.  ■      630 

12.  But  an  assignment  pf  all  his  effects 
in  trust  for  creditors,  in  certain  pro- 
portions, executed  by  him  while  re- 
sident in  India^  is  not  an  act  of  bank- 
ruptcy, ib, 

13.  Neither  is  such  an  assignment 
fraudulent  and  void  in  itself;  being 
intended  honestly  at  the  time,  and 
assented  to  by  the  generality  of  the 
creditors.  ib. 

14.  Neither  can  the  assignment  of  the 
bankrupt's  effects  by  the  commission- 
ers be  considered  tantamount  to  a  re- 
vocation of  the  trust  deed  by  the 
bankrupt  himself,  under  a  clause  in 
such  deed  which  empowered  him  to 
Tacate  the  instrument,  if  any  creditor 
to  a  certain  amount  refused  to  sub- 
scribe it.  ib. 

15.  In  order  to  constitute  an  act  of 
bankruptcy  the  debtor  must  be  denied 
to  a  creditor,  with  intent  to  defraud 
or  hinder  that  creditor.  Garret  t. 
Uouky  E.  34  G.  3.  575 


16.  "  Keeping  house"  with  that  intent 
is  not  alone  sufficient.  Page  575 


BARON, 


See  Feme. 


BASTARD, 

See  Soldier,  No.  1,  2. 

1.  If  the  putative  father  of  a  bastard 
obtain  the  i^ossession  of  her  from  her 
mother  by  fraud,  the  Court  will  or- 
der her  to  be  re?»tored  to  the  mother. 
JR.  V.  Soper,  E.  33  G.  3.  278 

2.  An  order  of  bastardy  may  be  made 
after  the  death  of  the  woman  upon 
her  examination  taken,  when  preg- 
nant, under  the  6  Geo,  2.  c.  31.  R. 
\.  The  Inhabitants  oj  Rflvenstone,  M. 
34  G.  3.  373 

BILLS    OF   EXCHANGE,  and 
PROMISSORY  NOTES, 

See  Evidence,  No.  17.  Paymevt 
OF  Money  into  Court,  No.  1. 
Pjleading,  No.  16.     Stamp,  No.  2. 

1.  Defendant  having  suffered  judgment 
by  default  in  an  action  on  a  bill  of 
exchange  for  200/,  Irish  money,  the 
Court  refused  to  refer  it  to  the  Mas- 
ter to  see  what  was  due  for  principal, 
interest,  and  costs.  Maunsell  v.  Lord 
Massateene,  M.  33  G   3.  87 

2.  The  acceptor  of  a  bill,  which  be- 
comes due  and  is  paid  by  him  after 
the  bankruptcy'  of  the  drawer,  can- 
not arrest  the  drawer  during  the  time 
allowed  him  by  6  Geo.  2.  c^30.  s.  5. 
for  attending  the  commissioners  to  be 
examined.  Darby  v.  Baughan^  E,^ 
33  6r.  3.  209 

3.  In  an  action  against  the  drawer  of  a 
foreign  bill  of  exchange  a  protect  for 
non-acceptance  must  be  proved.  Gale 
V.  Walsh,  E.  33-6?.  3.  239 

4.  A  bill  of  exchange,  payable  on  a 
contingency,  cannot  be  declared  on 
as  a  negotiable  instrument.  Carlos 
V.  Fancourty  in  error ^  H,  34  6?.  3. 

482 

5.  Nor  a  promissory  note ;  for  the  stat. 
3  &  4  An.  c.  9.  puts  promissory  notes 
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notes  on  (he  same  footing  with  bills 
of  exchange  in  all  respects.  Page  482 

BILL  OF  LADING, 

1.  Bills  of  lading  are  transferable  and 
negotiable  by  the  custom  of  merchants. 
LickbarroTS  ▼.  Mason^  T.  34  G^.  3. 

683 

2.  Though  the  consignor  maj  stop  the 
goods  in  transitu  before  they  reach 
the  consignee,  if  the  lalter  has  not 
previously  indorsed  OTer  the  bill  of 
ladioe  to  a  third  person  for  a  valuable 
consideration,  he  cannot  where  such 
indorsement  has  been  made.  ib. 


BOND, 

%ee  Bankrupt,    No.    1. 

No.  7.  11,  12. 


Pleading, 


.  In  consideration  that  A.  would  take 
H.  as  an  assistant  in  his  business  as  a 
surgeon,  for  so  long  time  as  it  should 
please  ^.,  B»  agreed  not  to  practise 
on  his  own  account  for  14  years 
within  ten  miles  of  the  place  where 
A.  lived,  and  gave  a  bond  for  this 
purpose  :  this  bond  was  held  good  in 
law.     Davis  v.  Mason^  II,  33  G.  3. 

118 

.  To  debt  on  bond  conditioned  for  the 
payment  of  a  certain  sum  at  a  certain 
day,  defendant  pleaded  that  by  arti- 
cles of  agreement  between  the  plain- 
tilT,  her  sister,  and  the  defendant, 
the  interest  of  the  money  was  to  be 
paid  to  one  of  the  sifters  upon  an 
event  which  had  happened:  but  as 
the  plea  did  not  allege  the  payment 
of  the  interest  accordingly,  it  was 
holden  bad.  Baldee  t.  Eler^  E, 
33  G.  3.  250 

.  A  bond  conditioned  for  the  payment 
of  money  after  the  obligor's  death, 
made  to  a  woman  in  contemplation 
of  the  obligor's  marrying  her,  and 
intended  for  her  benetit  if  she  should 
survive,  is  not  released  by  their  mar- 
riage. Miibourn  v.  Eicart^  M.  34 
G,  3.  381 

.  And  if  the  marriage  be  pleaded  in 
bar  to  an  action  of  debt  on  the  bond 
against  the  heir  of  the  obligor,  a  re- 
plicaticu   staling    the    purposes    for 


which  the  bond  was  made  will  b« 
good ;  for  they  are  consistent  with 
the  bond  and  condition.      Page  381 

BOOKS, 

See  Evidence,  No.  6. 

BRIDGE, 

See  Sessions. 

BUILDINGS, 
See  Party  Wall. 


BUSHEL, 


See  Corn. 


CARRIER. 

1.  I^OMMON  carriers  from  A.  to 
vy  B.  charge  and  receive  for  cart- 
age of  goods  to  the  consignee's  house 
at  B.  from  a  warehouse  there,  where 
they  usually  unload,  but  which  does 
not  belong  to  them  ;  they  must  answer 
for  the  goods  if  destroyed  in  the 
warehouse  by  an  accidental  fire, 
though  they  allow  all  the  profits  of 
the  cartage  to  another  person,  aod 
that  circumstance  be  known  to  the 
consignee.  Byde  v.  The  Trentj  6ic. 
Company,  M.  34  G.  3.  389 

2.  Whether  the  carriers  would  be  liable 
in  the  above  case,  if  they  do  not 
charge  for  cartage  and  wharfage : 
Qu.  ib. 

3.  Carriers  are  answerable  for  the  los> 
of  goods  while  in  their  custody  as 
common  carriers  in  all  cases,  unless 
the  loss  happened  by  the  act  of  God, 
or  of  (he  king^s  enemies.  t^« 


CERTIORARI, 
S'ctf  Conviction,   No.    1,  2. 


PaocE- 


1.  Qu.  Whether  the  Court  will  grant 
a  certiorari  to  remove  an  order  of 
Sessions  by  which  a  soldier  is  cod* 
tinued  in  custody  on  a  charge  of  be- 
ing the  father  of  a  bastard  child, 

nndfr 
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under  6  Crto,  ^  e.  31.  ?  R.  r.  Bowen^ 
iJ,  33^.3.  Page  156 

2.  It  is  discretionary  in  the  Court  to 
grant  or  refuse  a  certiorari  to  remoye 
a  conriction  before  justices  of  the 
peace :  and  if  the  Court  see  that  the 
justices  have  drawn  the  proper  con- 
clusion from  presumptive  evidence, 
thej  will  not  grant  a  certiorari.  R. 
r.  Bass^  E.  33  G.  3.  2S1 

3.  The  six  days'  notice  required  by  the 
Stat.  13  Geo.  ^.  c.  18.  «.  5.  before 
any  application  for  a  certiorari  to  re^ 
move  proceedings  by  justices  of  th^ 
peace  must  be  given  before  making 
the  motion  for  a  rule  to  shew  cause 
why  such  certiorari  should  not  be 
granted.  R,  t.  Juttices  ofGlamor^ 
ganshire,  T.  33  G.  3.  279 

4.  An  indictment  found  at  the  Quarter 
Sessions  on  the  stat.  I  fV,8c  M.  c,  1 8. 
for  disturbing  a  dissenting  congrega- 
tion, may  be  removed  into  this  Court 
by  certiorari  before  verdict.  R.  v. 
Hube,  H.S4G.  3.  542 

5.  The  general  words  of  the  stat.  25 
Geo.  2.  c.  36.  s.  10.,  that  no  indict- 
ment for  keeping  a  disorderly  house 
shall  be  removed  by  certiorari^  do  not 
restrain  the  crown  from  removing  the 
indictment  by  certiorari ;  there  being 
nothing  in  the  act  to  shew  that  the 
Legislature  intended  that  the  crown 
should  be  bound  by  it.  R,  v.  R. 
Davies,  E.  34  G.  3.  626 

•  CHURCH, 
See  Mandamus,  No.  6.  8.    Pew. 

COIN, 
See  Felony,  No.  2. 

COMMON, 

1.  Common  for  cattle  levant  and  cou- 
chant  cannot  be  claimed  by  pre- 
scription, as  appurtenant  to  an  house 
without  any  curtilage  or  land. 
SchoUi  T.  HargreoDCy  M.  33  G.  3. 

46 

2.  Lerancy  and  couchancy  means  the 
possession  of  such  land  as  will  keep 
the  cattle  claimed  to  be  commoned 
daring  the  winter.  ih. 


3.  The  right  of  commoners  in  a  com- 
mon may  be  subservient  to  the  right 
of  the  lord  in  the  soil ;  so  that  the 
lord  may  dig  clay-pits  there,  or  em- 
power others  to  do  so,  without  leav- 
ing sufficient  herbage  for  the  com- 
moners,  if  such  a  right  can  be  proved 
to  have  been  always  exercised  by  the 
lord.  Baieson  v.  Green^  M.  34  G.  3. 

Page  All 

4.  So  the  lord  may,  with  the  consent 
of  the  homage,  grant  part  of  the  soil 
of  the  common  for  building,  if  he 
has  immemorial ly  exercised  such  a 
right.  Folkard  v.  Hemmett^  Sit' 
tings  after  E.    16  G.  3.     C.  B. 

417.  n. 

5.  The  immemorial  exercise  of  such  a 
right  by  the  lord  is  evidence  that  he 
reserved  that  right  to  himself  when 
he  granted  the  right  of  common  to 
the  commoners.  ib» 

6.  So  a  custom,  that  the  owners  of 
ancient  messuagiHt,  &c.  within  a  ma- 
nor have  had  assigned  to  them  by  the 
Moss  Reeve  certain  portions  of  the 
common  to  be  held  by  them  in  seve- 
ralty, for  digging  turfes,  &c.  called 
Moss  Dales,  and  have  enclosed  and 
approved  such  moss  dales,  (after  clear- 
ing them  of  turves,)  and  held  them 
so  enclosed  in  severalty,  discharged 
from  all  right  of  common,  is  good 
in  law.  Clarkson  v.  fVoodkouse^  M. 
^3G.3.B.R.  412.  fi.fl. 


CONSIDERATION, 
See  Bond,  No.  1.  3,  4. 

CONTINGENT  REMAINDER, 
See  Devish,  No.  8.    Remainder. 

CONTRACT, 
Sfe  Agreement.  Vendor  and  Vendee* 

CONVICTION, 

See  Corn.     Forfeiture,  No.  4. 

1.  The  Court,  on  deciding  on  the  le- 
gality of  a  conviction,  cannot  take 
cognizance  of  any  fact  contained  in 
the  certiorari^   by  which    the  con- 
viction 
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yirtion  is  removed.     R.  r,  J.  Liston, 
T.  33  G.  3.  Page  .^38 

9.  And  therefore  they  refused  to  quash 
a  conviction  on  the  sfat.  1^  Geo.  2. 
c.  28.  directing  the  penally  io  be 
distributed  according  to  that  act, 
though  it  appeared  in  the  certiorari 
that  the  conviction  was  made  at  one 
of  the  seven  public  offices  establish- 
ed by  Stat.  32  G.  3.  c.  53.  which  di- 
rects that  all  penalties  levied  by  the 
justices  under  that  act  shall  be  paid 
to  the  receivers  appointed  by  that  act. 

ib. 

3.  Qu.  Even  if  that  fact  had  appeared 
on  the  conviction,  whether  it  would 
jiave  been  a  legal  objection  ?         341 

4.  The  I/'giblatuie  did  not  intend  by 
the  32  G.  3.  c.  53.  to  alter  the  form 
of  convictinnc) ;  and  until  the  convic* 
tion,  the  receiver  cannot  maintain 
an  action  for  money  had  and  received 
to  recover  the  sum:  Per  Duller ^  J. 

ib. 

5.  An  allegation  in  an  information  that 
the  defendant  bought  ^'  a  certain 
quantity  of  wheat  containing  divers, 
to  wit,  fifteen  bushels,*'  is  sufficiently 
certain.  R.  v.  J.  Arnold^  T.  33  G.  3. 

356 

COPYHOLD, 
See  Recovery,  No.  2. 

COPYRIGHT. 

1.  The  assignee  of  a  print  may  main- 
tain an  action  on  the  17  6r.  3.  c.  57. 
against  any  person  who  pirates  it. 
Thompson  v.  Si/mondsj  M,  33  C  3. 

41 

2.  In  such  an  action  it  is  not  necessary 
to  produce  the  plate  itself  in  evi- 
dence :  one  of  the  prints  taken  from 
the  original  plate  is  good  evidence,  ib. 

3.  The  date  rou!>t  always  appear  on  the 
print.  ib 

4.  Qu.  Whether  on  an  assignment,  the 
name  of  the  inventor  or  the  assignee 
should  appear  ?  ib 

5.  Acting  a  piece  on  the  stage^  of  which 
the  plaintiff  had  bought  the  copy 
right,  is  not  evidence  of  a  publication 
by  the  defendant,  within  the  mean- 
ing of  the  8  Jnn.  c.  19.  Coleman  v 
Waihen^  £.  33  G.  3.  245 


CORN. 

The  buyer  of  corn  by  any  other  tfcan 
the  iVinckesier  measure  fffrfeits  the 
penalty  of  40«.  besides  the  value  of 
the  corn  ;  by  stat.  22  k  23  Car.  2. 
c.  12.  R.  V.  J.  Arnold^  T.  33  G.  3, 
Page  65Z 

CORPORATION;  CORPORATOR. 

See  Evidence,  No.  4.'    iVIandamc^. 
Witness,  No.  1. 

1.  Where  residence  ib  a  borough  town 
is  a  necessary  qualification  in  a  can- 
didate for  an  office,  it  is  immaterial 
how  long  the  party  has  been  resi- 
dent, if  the  residence  has  been  hcii6 
Jide.     R.  V.  J.  Sargeni,  M.  34  G.  3. 

466 

2.  Therefore  where  the  defendant, 
having  prior  connections  with  a  bo- 
rough town  previous  to  his  beiog 
elected  to  the  office  of  bailiff,  for 
which  previous  residence  is  a  neces- 
sary qualtficatioD,  took  a  house  at 
first  for  four  years,  but  afterwards  at 
his  landlord's  request  for  one,  and 
slept  there  only  one  night  before  the 
election,  and  did  not  return  again  for 
near  a  month  afterwards,  when  he 
stayed  2  days,  but  retained  possession 
of  his  house  under  his  leasee  the  whole 
time ;  as  the  taking  of  the  houjte  ap- 
peared to  the  Court  to  be  .ban6jkkj 
that  was  held  on  a  rule  for  a  quo 
ttarranto  information  a  sufficient  le- 
gal residence  to  satisfy  the  qualifica- 
tion required.  /&• 

COSTS, 

See  Bankrupt,  No.  10.  Practice, 
No.  15. 

1.  A  justice  of  the  peace  who  indidi  a 
road  for  being  out  of  repair  (the  in- 
dictment being  afterwards  removed 
here  by  certiorari)  is  entitled  to 
costs,  under  stat.  5  &  6  fV.  &  M. 
c.  11.  s.  3.  if  the  defendant  be  con- 
victed. R.  T.  KetUeKorth,  M  33 
G.  3.  33 

2.  If  an  executor  sue,  as  such,  for 
money  received  by  the  defendaiit 
since   the   testator's   death  to  the 

plainfiTi 
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plaintiff's  use,  and  fail,  he  i^  liable 
to  pay  c  x-ts.  GoidihiCaifte  t.  Pdrie^ 
E.  33  G.  3.  Page  434 

3.  It  seems  that  where  the  exe  utor 
may  bring  the  action  in  his  own 
right,  be  ought  to  pay  costs  if  he 
fail.  ib. 

4.  If  the  defendants  in  an  indictment 
for  not  repairing  a  road  (and  which 
is  rerooTed  here  by  certiorari)  be 
acquitted  for  want  of  prosecution, 
this  Court  has  no  power  to  award 
costs  to  the  defendants  on  the  ground 
of  its  being  a  yexatious  prosecution 
under  stat.  13  Cr.  3.  c.  78.  i.  65. 
but  the  application  must  be  made  to 
the  judge  at  Nisi  Prius.  R.  ? .  The 
InhabiiatUs  ofChaddertony  E.33G.  J. 

272 

5.  Justices  of  the  peace  may  gi? e  costs 
in  all  cases  of  convictions,  by  ISG,  3. 
c.  19.     R.  T.  J.  Jmoldy  T.  33  G.  3. 

356 

6.  The  prosecutor  of  a  quo  warranto 
information  againsi  a  constable  of 
Birmingham  is  not  entitled  to  costs 
under  the  stat.  9  Ann.  c.  20.  R.  t. 
JfV.  fVallis,  M.  34  G.  3.  375 

7.  If  plaintiff  recorer  less  than  40^.  da* 
mages  on  a  count  alleging  that  the 
defendant  assaulted  him  ^^  and  then 
and  there  tore  the  plaintiff's  clothes, 
which  the  plaintiff  then  and  there 
wore,"  &c.  he  is  entitled  to  no  more 
costs  than  damages.  Lochcood  ▼. 
Stannardy  H.  34  G.  3.  482 

COVENANT, 

See  iMhURANCE,  No.  2.  Pleading, 
No.  17. 

I.  In  a  lease  of  coUreries  B.  and  C  the 
lessees  ^'  jointly  and  severally,  &c. 
did,  and  each  of  them  did  covenant, 
Sec,  with  A,  (the  lessor)  in  manner 
following,  viz, ;"  here  followed  a  set 
of  covenants  by  the  lessees  ;  then  fol- 
lowed some  covenants  by  the  lessor ; 
and  then  others  by  the  lessees,  in  one 
of  which  they  *^  and  each  of  them 
did"  agree,  &c. ;  held  that  all  the 
covenants  on  the  part  of  the  lessees 
were  several  as  well  as  joint.  Duke 
of  Northumberland  v.  Errington^  H, 
34  G.  3.  522 

%  The  lessee  of  a  coal-mine,  who  co- 


venants to  pay  a  certain  share  of  all 
such  sums  of  money  as  the  coal  shall 
sell  for  at  the  pit's  mouth,  is  not 
liable  under  that  covenant  to  pay  to 
the  lessor  any  part  of  the  money  pro* 
duced  by  sale  of  the  coals  elsewhere 
than  at  the  pit's  mouth.  Clifton  %• 
Halmsle^,  E.  34  G.  3.        Pa^e  564 

3.  If  there  be  any  fraud  upon  the  co« 
venant  in  the  lessee,  in  such  case  a 
court  of  equity  would  give  relief.  567 

4.  Evidence  of  the  lessee's  having  ac- 
counted with  the  lessor,  and  paid  him 
the  share  of  the  money  produced  by 
the  sale  of  coal  elsewhere,  Is  not  ad- 
missible to  explain  the  intention  of 
the  parties.  ib. 

COUxNTERMAND, 

See  Vendor  and  Vendee. 

COUN^TY  BRIDGE, 

See  Sessions. 

COURT  OF  REQUESTS. 
See  Jurisdictions,  No.  3,  4j  5. 

COURT  ROLLS, 
See  Evidence,  No.  3. 

CRIM.  CON. 
See  Action  on  the  Case,  No.  3. 

CROSS  REMAINDER, 

See  Remainder. 

CUSTOM, 

See  Evidence,  No.  1,  2,  3. 

CUSTOMS, 

See  Forfeiture,  No.  2,  3. 


D. 

DAMAGES  excessive; 
See  New  Trial,  No.  1. 

DEBT, 

See  Pleaoimo,  No.  7.  10,  11,  13.  17, 
18,  19. 
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DEED, 

See  Aknuitt.  Bankrupt,  No.  12, 
IS,  14.  Covenant,  No.  1.  Devise, 
No.  14,  15.  . 

1.  The  words  iimit  and  appoint  in  a 
deed  may  operate  as  words  of  grant, 
so  as  io  pass  a  reversion.  Shove  v. 
Pinckey  H.  33  G.  3.     Page  124.  310 

2.  If  a  person,  haying  several  creditors, 
convey  by  deed  the  legal  interest  in 
part  of  his  real  and  personal  proper- 
ty to  a  trustee,  in  trust  (after  de- 
ducting the  expences  respecting  the 
trust)  out  of  the  rents  and  profits  to 
pay  half  the  surplus  to  the  grantor 
for  his  own  use,  and  the  residue  among 
certain  creditors  named  in  a  sche- 
dule, without  any  intention  of  frau- 
dulently delaying  the  creditors  not 
named  in  the  schedule  in  obtaining 
their  demands,  the  deed  is  good  in 
law.  Estwick  t.  Caillaud^  M.  34 
C  3.  420 


DEMISK, 
See  Agreement,  No.  3. 

1.  Words  in  an  agreement  that  A-  shall 
hold  and  enjoy,  &c.  if  not  accom- 
panied with  restraining  wonls,  oper- 
ate as  words  of  present  demise. 
Secus^  if  they  be  followed  by  others 
which  shew  that  the  parties  intended 
that  there  should  be  a  lease  in  future. 
The  whole  must  depend  on  the  in- 
tention of  the  parties.  Roe  d.  Jack' 
son  ▼.  Jshburner,  IL  33  G.  3.      163 

2.  These  words  in  an  instrument,  *'  be 
"  it  remembered  that  J,  B.  haih  let^ 
*'  and  by  these  presents  doth  demiscy" 
Sfc.  held  to  operate  as  a  present  de- 
mise ;  although  the  instrument  con- 
tained a  further  covenant  for  a  future 
lease.  Barry  v.  Nugent,  T.  22  G.  3. 

'  165 

3.  A.  demised  to  B.  the  milk  of  22 
cows  to  be  provided  by  A.,  and  to 
be  fed  at  A.'s  expence  on  certain 
closes  belonging  to  A. ;  A,  covenant- 
ing that  B.  might  turn  out  a  mare, 
and  that  no  other  cattle  should  be 
fed  there ;  held  that  the  separate  herb- 
age  and  feeding  of  those  closes  passed 


to  R ;  and  that  /?.  might  dUtrtm 
other  cattle  of  ^.  doing  damage  there. 
Burt  V.  More,  1\  33  G.  3.  Page  3i9 

4.  In  such  ca^e  /?.  nii^ht  miiintain  tres- 
pass  against  strangers.  J33 

6.  Where  a  person  has  vesturam  terra: <^ 
or  Jierbftgium  terra,  he  may  maiutaia 
trespass  quare  clausum /regit.        3 Jo 


See  Lien. 


DEPOSIT, 


DEPUTY, 


See  Office,  No.  4. 

DEVISE, 

See  Limitation. 

1.  j^  devi«e  of  a  hou.^e  to  A.  "  pa}  in? 
yearly  and  every  year  out  of  the^aui 
house  the  sum  of  15*.  to  /I."  wiU 
carry  a  fee.  Goodn'gfU  J.  Baker  ^. 
Siocker^M.  33  G.  3.  13 

2.  But  only  an  estate  for  life  parses  by 
these  words ;  "  all  the  rest  of  my 
lands,  tenements,  and  hereditaments^ 
either  freehold  or  copyhold,  and  aNo 
all  my  goods,  &c.  ajier  payment  of 
my  just  debts  and  funeral  expences  I 
give  to  -^.,"  S^'c.  Denn  d.  Moor  ▼. 
Mellor,  E.  3lG.  3.  3J8 

3.  The  word  '*  hereditaments*'  in  avill 
will  not  carry  the  fee.  it, 

4.  General  introductory  words  in  a  rilK 
as  '^  touching  all  my  temporal  estate/' 
&c.  though  they  have  jorae  effect  in 
the  construction  of  the  will,  arc  act 
of.thcmseives  sufficient  to  extend  a 
devise  for  life  to  a  fee.  IS 

5.  A,  by  will  devised  to  trustees  to  the 
use  of  J?,  for  life,  remainder  to  trus- 
tees, &c.  remainder  to  the  first  and 
other  sons  of  B,  remainder  to  the 
daughters  of  B.  remainder  to  the 
use  of  such  perifon  as  he  should  ap- 
point by  deed ;  and  afterwards  by 
a  deed,  in  which  he  recited  the  will, 
he  appointed  the  same  premises  after 
the  death  of  B.  and  failure  of  her 
issue,  to  the  use  of  the  first  and  other 
sons  of  C.  &c.  JB.  afterwards  died 
witiiout  issue :  held  that  the  limita- 
tions created  by  the  will  and  thedfd 

iould 
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could  not  be  united;  and  that  the  li- 
miration  in  the  latter  to  the  first 'aod 
other  sons  uf  C.  &c.  was  too  remote 
to  take  effort ;  being  after  a  general 
failure  of  issue  of  /?.  Habergham 
V.  Vincent^  M.  33  G.  3.         Page  92 

6.  A  de?ise  of  testator*s  lands  at  W, 
and  all  his  interest  in  the  estates  of  J. 
C.  deceased  to  L.  A,  for  life,  and 
after  L.  ^.'s  decease  to  E.S,^  charg- 
ed with  an  annuity  to  J.  T.  for  life, 
gives  a  remainder  in  fee  to  E.  S-  An- 
drew  ▼.  Souihouse,  T.  33  G.  3.  292 

7.  By  a  devise  to  A,  for  life,  without 
impeachment  of  waste,  and  after  his 
decease  to  the  issue  male  of  his  body, 
and  the  heirs  and  assigns  of  such  is- 
sue male  for  ever,  and  for  default  of 
such  issue  male  to  B,  &c. ;  A*  takes 
an  estate  tail.  Denn  d.  Webb  t. 
Pucke^^  T,  33  G.  3.  299 

8.  But  if  in  the  aboTe  case  A,  had 
taken  only  an  estate  for  life,  yet  as 
the  remainder  to  his  issue  and  the 
subsequent  remainders  were  contin- 
gent, A,  might  have  barred  them  by 
suffering  a  recovery  before  any  issue 
born.  ib. 

9.  A.  devised  his  estates  real  and  per- 
sonal, ^^  in  trufit  to  trustees  for  his 
brother  B.  and  his  first  and  every 
other  son  in  tail  male:  failure  of  such 
issue  to  his  brother  C.  and  his  first 
and  every  other  son  in  (ail  male,  &6. 
&c ;  in  all  the  foregoing  cases  with- 
out impeachment  of  waste,  other  than 
wilful  ;'*  and  directed  the  renewals 
of  a  leasehold  estate  to  be  made  ^^  by 
the  tenant  for  life;"  held  that  B. 
took  only  a  life  estate,  with  remain- 
der in  tail  to  his  children.  Doe  d. 
Phippt  V.  Ld.  Mulgraoey  T.  33  G.  3. 

320 

10.  The  words  "  first  and  every  other 
.  son"  may  be  taken  as  words  of  limi- 
tation, where  it  manifestly  appears 
that  the  devisor  intended  to  use  them 
in  that  sense:  but,  generally  speak- 
ing, they  are  words  of  purchase.  And 
in  the  above  case  the  devisor  intended 
to  use  tham  as  words  of  purchase. 

323 

lU  A.  devised  to  hta  nephew  B.y  but  if 

.  ^e  died  without  male  heir,  then  to 

another  nephew  C  and  hh  hein: 

YouV. 


and  charged  the  estate  with  an  an* 
nuity  to  D.,  and  several  legacies  to 
other  persons  to  be  paid  at  a  future 
time;  held  that  B.  took  an  estate 
tail.    Denn  d.  Slater  v.  Sl(Uer,  7\ 

33  6r.  3.  Page  335 

12.  A.  being  seised  in  fee  of  several 
freehold  e»tates,  and  also  possessed 
of  a  leasehold  rectory  for  lives,  de- 
vised ^^  all  his  manors,  messuages, 
lands,  tenements,  tithes,  and  heredita- 
ments, and  all  his  real  estate  what- 
soever, (except  what  is  thereinafter 
mentioned  and  devised)  to  trustees*' 
in  strict  settlement ;  be  charged  his 
leasehold  with  rent-charges  to  two  of 
his  younger  children,  and  directed 
that  when  any  of  the  lives  dropped 
the  lea^^e  should  be  renewed,  and 
the  names  of  those  two  children 
put  in,  of  whom  a  son  was  to  have 
the  preference ;  it  was  held  that  the 
rectory  did  not  pass  by  the  general 
words  of  the  devise,  but  that  A.^% 
eldest  son  and  heir  took,  as  spe- 
cial occupant,  on  the  death  of  A. 
Sheffield  BarU  v.  Ld.  Mulgrave,  E. 

34  G.  3.  571 

13.  The  general  words  above  used  would 
have  been  sufficient  to  have  passed  the 
rectory  if  the  devisor  had  so  intended : 
but  the  limitations  shewed  that  such 
was  not  his  intention.  f>. 

14.  A  mortgagee  of  a  copyhold  estate  in 
possession  under  a  forfeited  mort- 
gage, and  considered  as  irredeemable, 
devised  it  as  land  to  husband  and 
wife  in  fee,  the  conveyance  of  the 
husband  alone,  without  the  concur- 
rence of  his  wife,  passes  no  interest 
ai^ainKt  the  wife  surviving.  Doe  d» 
Freestone  v.  Parrotty  T.  34.  G.  3. 

652 

15.  A  devise  to  A-  and  B.,  strangers  to 
each  other,  creates  a  joint-tenancy, 
and  the  conveyance  by  one  severs  the 
joint-tenancy,  and  passes  a  moiety  : 
but  if  the  devise  be  to  husband  and 
wife,  they  take  by  entireties  nnd  not 
by  moieties,  and  the  husband  cannot 
by  his  own  conveyance  devest  the 
estate  of  the  wife.  654 

16.  A.  by  will  gave  two  legacies  of 
160/.  each  to  his  soi|  and  daught'  r, 
to  be  paid  at  21 ;  thenhe  gave  all  hil 

3  B  retity 
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realty  and  penoBalty  to  his  wife  for 
life ;  and  after  her  death  one  freehold 
estate  to  the  son,  and  another  to  the 
daughter,  ^^  but  if  either  or  both  of 
his  children  should  die  before  the 
irife,  then  those  legacies  which  were 
left  to  them  should  return  to  the 
wife ;  it  was  held  that  on  the  death 
of  the  son  before  his  mother,  the  lat- 
ter was  entitled  to  the  reversion  of 
that  freehold  estate.  Hardacre  t. 
Nfuh,  T.  34  G.  3.  Page  716 

17.  The  word  "  legacy''  may  be  ap- 
plied to  a  real  estate,  if  the  conteit 
of  the  will  shew  that  such  was  the 
devisor's  intention.  ib. 

DISORDERLY  HOUSE, 
See  CERTiORiJii,  No.  5. 

DISTRESS 
See  Demisx,  No.  3.    Tenant  in  Com. 

HON. 


E. 

EMANCIPATION, 

See  Settlement. 

ENTRIES, 
See  Etidbnce,  No.  6. 

ERROR,  Wfii  0/, 
See  Practice,  No.  1.  31,  32. 

ESCAPE, 
See  Arrest,  No.  1,  2.    Sheriff,  No.  1. 

EVIDENCE, 

See  Administrator,  No.  1.  Cove- 
nant, No.  4.  Pew^  No.  2, 3.  Riot 
Act,  No.  1.  Settlement  et  Cer- 
tificate, 'Sq.,  3..  Settlement  by 
Hiring  and  Sbrticx,  No.  &^  6,  7, 
"Witness. 

1.  Plea  (to  trespass)  that  an  aadent 


messaage  and  12  acres  of  land  were 
immemorially  parcel  and  a  customary 
tenement  of  the  manor  of  A.\  tnd 
that  there  is  a  castom  in  the  nuinor 
^^  that  from  time  whereof,  &c.  the 
customary  tenant  of  the  said  casto* 
mary  tenement  for  all  the  time  afore- 
•said,  has  had  right  of  common,  &r." 
replication,  traTersiog  the  cnston: 
On  these  pleadings  the  plaintiff  may 
proTe  that  the  messoage  was  bniit 
within  20  years,  and  not  npon  the 
scite  of  an  ancient  hoose.  DtmstOHJ. 
Tresider^  M.  33  G.  3.  Page  2 

2.  In  an  action  for  use  and  occupation 
by  an  incumbent  against  a  tenant  of 
the  glebe  lands,  who  has  paid  him 
rent,  the  defendant  cannot  glre  evi- 
dence of  a  Simon iacal  presentation  of 
the  plaintiff,  in  order  to  avoid  bis 
title.    Cooke  t.  Laxley,  M.  33  G.  3. 

4 

3.  An  entry  in  the  court-rolls  of  a 
manor,  stating  the  mode  of  descent 
of  lands  in  the  manor,  is  admissible 
evidence  of  the 'mode  of  descent,  al- 
though no  instances  of  any  person 
having  taken  according  to  it  be  proved. 
JRoe  V.  Parker^  M.  33  G.  3.  26 

4.  A  judgment  of  ouster  against  one 
corporator  is  conclusive  evidence 
against  another  who  derives  title 
under  him.  R,  v.  The  Mofor  of 
York^  M.  33  6?.  3.  66 

5.  If  to  ah  action  brought  by  a  creditor 
of  a  testator,  the  executrix  plesd 
judgments  recovered,  and  no  assets 
beyond,  &c.  to  which  the  plaiotiff 
replies  per  fraudem  generally ;  it  is 
not  conclusive  evidence  of  fnud  (htt 
the  judgments  as  pleaded  were  con- 
fessed for  more  than  the  just  debt*: 
but  the  defendant  may  shew  that  they 
were  entered  up  by  mistake  for  more 
than  was  dne,  and  that  that  was  made 
known  to  the  plaintiff  before  theac* 
tiou  was  brought.  Pease  v.  Ns^hr^ 
M.  33  G.3.  80 

6.  Entries  made  by  a  third  person  de> 
ceased  in  his  books  of  receipts  of  rest 
from  his  tenant  for  a  particular  estate, 
are  not  evidence  to  prove  the  identity 
of  the  land  in  a  cause  betweea  bre 
others.  Ouiram  t.  Moremoedj  H. 
33  G.  S.  ISl 

7.  The  parties  prodvdog  m  aa  app<^ 

at 
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at  the  sessions  a  parish  certificate  of 
30  years'  date  need  not  glre  anj  ac- 
coant  of  it :  the  bare  prodQctioo  of  it 
is  safficient.  R.  r.  7%e  Inhabiianis 
of  Rifton,  E.  33  G.  3.  Page  259 

8.  In  trover  by  the  assignees  of  a  bank- 
rupt to  recoTer  goods  taken  by  the 
defendant  under  a  fraudulent  bill  of 
sale  given  by  the  bankrupt  to  the  de- 
fendant  (and  which  was  an  act  of 
bankruptcy)  the  defendant's  exami- 
nation before  the  commissioners,  in 
which  he  admitted  the  execution  of 
the  deed,  is  sufficient  evidence  to 
prove  the  execution,  and  supersedes 
the  necessity  of  calling  the  subscrib- 
ing witness.  Bowies  v.  Langwortky^ 
T.  33  G.  3.  366 

9.  The  examination  of  a  pregnant  wo- 
man, taken  before  a  justice  of  peace 
under  the  6  Geo.  *i.c,  31.  is  admissi- 
ble evidence  on  an  application  to  the 
quarter  sessions  to  make  an  order  of 
filiation  on  the  putative  father,  if  the 
woman  die  before  such  application  is 
made ;  and  if  not  contradicted,  ought 
to  be  concluMve.  A.  v.  The  Inhabit 
tanis  of  Raoemtone^  M,    34  G.  3. 

373 

10.  A  gazette  is  evidence  of  all  acts  of 
state.     R.  V.  D.  HoUj  M.  34  G.  3. 

436 

11.  And  therefore  a  gazette  in  which  it 
was  stated  that  certain  addre>ses  had 
been  presented  to  the  King  from  dif- 
ferent bodies  of  subjects,  expressing 
their  loyalty,  &c.  was  admitted  in 
evidence  to  prove  an  averment  in  an 
information  for  a  libel,  ^^  that  divers 
addresses,  &c.  had  been  presented  to 
his  Majesty  by  divers  of  his  loving 
subjects,  &c."  «6. 

13.  It  is  not  competent  to  a  defendant, 
charged  with  having  published  a  libel, 
to  prove  that  a  paper,  similar  to  that 
for  the  publication  of  which  he  is 
prosecuted,  was  published  on  a  for- 
'  mer  occasion  by  other  persons,  who 
have  never  been  prosecuted  for  it.  ib. 

13.  The  Journals  of  the  House  of  Lords 
are  evidence  to  prove,  not  only  the 
address  of  the  Lords  to  the  King,  but 
the  King's  answer  also.  455 

14.  The  Articles  of  War,  as  printed  by 
the  King's  printer^^m  evidence  of 


such  articles.     H.  t.  Withers^  Nov. 
17,  1784.  Fage44*2.  446. 

1 5.  Anavennent  in  a  declaration  on  the 
Stat.  8  jlim.  c.  9.  against  the  massteroC 
an  apprentice  for  not  inserting  the 
true  consideration  in  the  indenture, 
^'  that  A.  B.  the  apprentice,  by  a 
certain  indenture  executed  on,  &c. 
put  himself  apprentice  to  the  defend- 
ant, &c."  may  be  proved  by  the  pro- 
duction of  that  part  of  the  indenture 
executed  by  the  defendant,  in  which 
it  is  recited  that  A.  B.  had  put  him- 
self apprentice,  &c.  Burleigh  v. 
Stibbs^  Af.  34  G.  3.  465 

16.  A  declaration  by  a  bankrupt  of  his 
motives  for  absenting  himself  from  his 
home,  made  at  the  time,  is  evidence 
in  an  action  by  the  assignees  against 
a  creditor  of  the  bankrupt's,  in  order 
to  prove  the  act  of  bankruptcy. 
Baieman  v.  Bailey^  H.  34  G.  3. 

17.  In  an  action  by  the  indorsee  of  a 
bill  of  exchange  against  the  acceptor, 
the  latter  cannot  call  the  indorser  as 
a  witness  to  prove  that  the  plaintiff 
had  no  right  io  recover  upon  the  bill, 
having  merely  received  it  from  the 
indorser  in  trnst  to  obtain  payment 
of  it  from  the  acceptor  on  account  of 
^he  indorser  himself.  Buckland  v. 
Tankard,  E,^\G.  3.  57S 

18.  If  a  defendant  rely  on  a  certificate 
under  a  second  commission  of  bank- 
rupt against  him,  under  which  he  has 
not  paid  15^.  in  the  pound,  the  plain- 
tiff in  order  to  deprive  him  of  the  be- 
nefit of  it  may  produce  the  proceed- 
ings under  the  former  commission, 
and  prove  that  he  submitted  to  it, 
without  proving  the  trading,  the  act 
of  bankruptcy,  and  the  other  facts 
which  are  necessary  to  support  the 
commission  as  against  third  persons. 
Haviiand  v.  Cook,  T.  34  G.  3.     655 

19.  The  mutiny  act  enables  two  justices 
io  take  the  examination  of  a  soldier 
respecting  his  settlement,  and  directs 
them  to  give  an  attested  copy  of  it  tP 
the  soldier,  to  be  by  him  delivered  to 
the  commanding  officer  in  order  to  be 
produced  when  required,  and  makes 
soch  attested  copy  evidence ;  it  was 
held  that  no  other  attested  copy  of 

3B2  the 
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the  original  ezami nation  than  that 
gifpn  to  the  soldier  u  eyidence.  A. 
T.  TAe  lahabifarUt  of  Cla^on  Le 
Moon,  T.$lG.  3,  Page  704 

^.  Qu-  whether  such  an  original  exa- 
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mination  be  evidence  ? 


-  EXCHANGE, 
See  Pleading,  No.  13. 


EXCHEQUER, 
.See  Judgment  tin  rem. 


EXCISE, 
See  Judgment  in  rem. 

1 .  On  21  June  the  excise  officer  granted 
a  p^ermit  to  the  defendant  to  bring 
into  his  cellar  64  gallons  of  liquor  ; 
on  the  25th  he  went  to  the  defend- 
ant's cellar  where  he  found  a  cask 
containing  76  gallons,  for  which 
quantitj  no  permit  had  been  ob- 
tained ;  the  defendant  being  thereon 
conricted  in  the  penalty  of  20/.  under 
the  9  6r.  2.  c  23.  «.  7.  together  with 
the  Talue  of  the  whole  76  gallons  of 
liquor ;  held  a  good  conriction.  A. 
V.  Dasiy  E.  33  G.S.  251 

2.  The  information  being  required  to 
be  laid  within  3  months  after  the 
offence  committed  by  24  G.  2.  c.  40. 
s,  29.  referring  to  prior  statutes  (1 
fV.  k  M.  c.  24.  «.  16.  &  12  &  13  IV. 
3.  c.  11.  f.  17.)  and  the  information 
in  that  case  baring  been  laid  on  the 
15th  September^  and  the  discoTery 
made  on  the  25th  June,  it  is  to  be 
presumed  that  tlie  liquor  was  then 
brought  in,  unless  the  contrary  ap- 
])ear ;  in  which  case  the  information 
would  be  exhibited  in  time.  ib. 

3.  A  permit  for  the  removing  of  wine 
from  one  plnce  to  another  under  26 
G.  3.  c.  59.  dated  9  o'clock  in.  the 
morning  of  one  day,  and  giving  the 
party  one  hour  for  rcmorlng  it  out 


of  the  stock  of  A^  and  two  days  mora 
for  deliTering  it  into  the  stock  of  jB., 
expires  at  10  in  the  morning  of  tb« 
second  day  after  it  is  granted.  Om^ 
T.  SkfiUy  E.  33  G.  3.  Page  25ft 

EXCISE  OFFICER, 

See  Notice* 

EXCLUSIVE, 
See  Annuity,  No.  5. 

EXECUTION. 

1.  If  ii.,  being  indebted  to  B.;  and  C.^ 
after  being  sued  to  judgment  and  exe- 
cution by  0.,  go  to  (7.,  and  Toluntarily 
give  him  a  warrant  of  attorney  to 
confess  judgment,  on  which  jndgroeot 
is  immediately  entered  and  executioa 
levied  on  the  same  day  on  which  B. 
would  have  been  entitled  to  execu- 
tion, and  had  threatened  to  bue  ic 
out,  the  preference  so  given  by  A»  to 
C.  is  not  unlawful,  nor  frandolent 
within  the  meaning  of  the  statute  13 
Eiiz.  c.  5.  Holbird  t.  Andemmy  S. 
33  G.  3*  236 

EXECUTOR, 

See  AoxivisTRATOR,   Plsadixg,  No. 

11,11 


FACTOR. 

See  Agreement. 

1.  A  factor  cannot  pawn  the  goods  of 
his  principal.  Daubigmf  t.  Duook 
£.  34  G.  3.  6(M 

2.  And  if  he  do,  the  principal  may  rt^ 
cover  the  value  of  them  in  trover 
against  the  pawnee,  on  tendering  to 
the  factor  what  is  due  to  hin,  with- 
out any  tender  to  the  pawnee.       i(- 

FEES, 
See  ShseifPi  No.  2« 
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FELONY. 

I .  The  defendant  who  had  been  com- 
mitted for  haTing  *-*  with  force  and 
*'  arms  made  an  assault  opon  the  pro- 
^^  secutor  with  intent  feloniously  to 
*^  steal,  take  and  carry  away  from 
^^  the  person,"  &c.  was  bailed,  be- 
cause he  was  not  charged  with  any 
offence  within  the  statute  7  Geo.  2. 
c  21.  which  enacts  *^  that  if  any  ppr 
M  9on  shall  make  an  assault  with  an 
^'  offensire  weapon,  or  by  menaces, 
^*  or  in  a  forcible  manner  demand 
**  money,  &c.from  any  other  person, 
^'  with  a  felonious  intent  to  rob  such 
*'  person,  he  shall  be  guilty  of  felo- 
"  ny."  R.  ▼.  Remnant^  H.  33  G.  3. 
Page  169 

9.  ft  IS  not  felony  within  8  &  0  fF.  3. 
c.  96. 1.  6.  to  put  off,  &c.  diminished 
money  not  cut  in  pieces  at  a  lower 
rate  than  its  leg^il  ralue,  if  it  be  not 
stated  to  h»Te  been  unlaxsjuHy  dimi- 
nished. Tooke  T.  Uollingvcorth  and 
oihersy  assignees  of  Daniel^  E.  33 
G.  3.  217 

FEME  COVERT, 

See  Bond,  No.  3,  4.  Detisk,  No.  14, 
15.    Pleading,  No.  25. 

1.  The  court  will  not  discharge  a  wo- 
man under  arrest  on  common  bail,  as 
being  married,  if  she  obtained  credit, 
pretending  she  was  single.  Partridge 
V.  Clarke,  E.  33  G.  3.  194 

2.  ^.  a  feme  sole,  entitled  to  the  profits 
of  an  estate  Tested  in  trustees  for  her 
separate  use,  conveys  them  to  B.  a 
married  woman  for  her  separate  use 
without  the  interTention  of  trustees  ; 
ji.  marries,  and  the  trustees  without 
notice  of  the  conveyance  to  B,  pay 
the  profits  to  ji. ;  B/s  husband  can- 
not  maintain  an  action  against  ^.'s 
husband,  for  the  money,  as  money 
receiyed  to  his  use.  Davison  t.  jii^ 
kinsony  M.  34  G.  3.  434 

3.  A  feme  coTert  cannot  be  sue^  as  a 
feme  sole,  unless  she  be  separated 
from  her  husband,  and  have  a  fixed 
certain  allowance  secured  to  her  as  a 
maintenance.  Ellah  v.  Leigh^  T. 
34  G.  3.  679 


FORFEITURE, 

See  Natal  Stores. 

• 

1.  If  a  ship  be  seized  as  forfeited  under 
the  navigation  act,  12  Car.  2.  c.  18. 
by  a  goTernor  of  a  foreign  country 
belonging  to  Great  Britain^  the  owner 
cannot  maintain  trespass  against  the 
party  seizing,  altho'  the  latter  do  not 
proceed  io  condemnation ;  for  by  the 
forfeiture  the  property  h  divested  out 
of  the  owner.  WUkins  t.  Despard, 
n.33G.X  PageUp 

2.  A  record  of  condemnation  of  goods 
in  the  Exchequer  for  being  smuggled 
is  a  good  defence  to  an  action  for  • 
goods  soldand  deliTcrcd  for  the  same 
goods ;  altho'  it  did  not  appear  that 
the  plaintiff  had  any  notice  of  the 
proceedings  in  the  Exchequer.  Tho* 
masr.  Withers,  sitt.  at  Guiidhali,  C.  B. 

\  6  Geo.  3.  coram  Goulds  J.      1 1 7  n. 

3.  So  it  is  a  good  defence  if  the  goods 
be  afterwards  seized  as  having  been 
smuggled,  though  no  condemnation 
proved.  Hennel  t.  Perry,  sitting 
after  Mich.  1  Geo,  3.  at  IVestminstery 
coram  Lord  Mansfield.  117.  n. 

4.  Each  of  several  defendants,  convict- 
ed on  statute  iW.SfM.  c.  18.  for  dis« 
turbing  a  dissenting  congregation,  is 
liable  to  the  penalty  of  20/.  imposed 
by  that  act.  R.  t.  HubCy  H.  34  (r.  3. 

542 

5.  A.,  being  entitled  to  t  life  estate 
subject  to  a  condition  not  to  charge 
or  encumber  it,  granted  an  annuity 
and  demised  the  land  as  a  security : 
but  there  being  a  defect  in  the  me- 
morial of  the  annuity,  it  was  held 
that  the  deed  was  wholly  >oid,  and 
did  not  work  a  forfeiture  of  the 
estate.  Denn  d.  Dolman  r.  Dolman, 
T.  34  6?.  3.  641 

FRAUD, 

See  Bankrupt,  No.  13.    Deed,  No.  2. 

Evidence,  No.  6. 
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G. 

GAME. 

1«  It  is  DO  defence  to  debt  for  penalties 
on  the  game  laws  that  the  defendant 
acted  bon&JOe  as  game-keeper  of  the 
manor  in  which  the  oflfence  was  com- 
mitted, under  a  deputation  from  a 
person  claiming  a  right  to  appoint  the 
game- keeper,  there  being  no  ground 
for  the  claim.  Caicrqft  t.  Gibbs^  M, 
33  G.  3.  Page  19 

GAMING. 

1.  The  statute  97  G.  3.  c.  1.  which  takes 
awaj  the  summary  jurisdiction  of  ma- 
gistrates ever  offences  concerning  the 
lottery  only  extends  to  state  lotteries; 
and  does  not  repeal  their  power  oTer 
games  of  chance  or  lotteries  prohibit- 
ed by  li  Geo,  2.  c.  i8.  R.  ▼.  J.  Lis- 
ton^  T.  33  G.  3.  338 

%  What  evidence  is  sufficient  to  sup- 
port a  charge  for  keeping  t  gaming 
table.  ib. 

GLOUCESTER, 
See  PooB-BATE,  No.  1. 


H. 

HABEAS   CORPUS, 

See  Apptt£i^TicE. 

1.  Return  to  an  habeas  corpus,  ^^  I  had 
*'  not  at  the  time  of  receiving  this 
**  writ,  nor  have  I  .since  had  the  body 
^^  of  J.  B.  detained  in  my  custody, 
*^  so  that  /  could  not  have  her,"  &c. 
was  held  a  bad  return,  and  an  attach- 
ment granted  against  the  party  who 
made  it.     R.  v.  Winton^  M.  33  (r.  3. 

89 

%  An  attachment  may  be  granted  for 
making  an  insufficient  return  to  the 
first  writ  of  habeas  corpus,  without 
issuing  ^n  alias  SLud  a  pluries  writ.  ib. 


HIGHWAY, 
jS^e  Appeal.     Costs,   No.  1.  4. 
PICTMENT,  No.  11,  12. 


Ik. 


IMPARLANCE, 
See  Practice,  No.  20.  30. 

IMPRESS. 

1.  A  seafaring  man,  serving  the  office  of 
headborongh,  is  not  thereby  exempt- 
ed from  being  impressed.  Ex  parte 
Fox,  E.  33  G.  3.  Page  275 

2.  The  Stat  6&  7  fV.S.  c.  18.  «.  19. 
which  allows  to  the  master  of  every 
ship,  engaged  In  the  coal  trade,  two 
seamen  free  from  being  impressed,  is 
still  in  force.  Ex  parte  Dryden,  M. 
34G.S.  416 

3.  And  if  the  master  nominate  those 
seamen  before  the  ship  sails,  and  they 
be  afterwards  impressed,  this  court 
will  grant  a  habeas  corpus  to  the  offi- 
cer, impressing  them,  to  bring  them 
up  that  they  may  be  discharged,    ib. 

4.  Seeus,  if  the  men  be  not  ooniDstad 
until  after  they  are  impressed.  Ex 
parte  Atkinson^  M,  34  6.  3. 

419. 11.  M. 

INDICTMENT, 

5ee  Certiorari,  No.  4,  5.  Coimc- 
TioK,  No.  5.  Procsdekdo. 

1.  In  an  indictment  against  a  receiver 
of  stolen  goods  for  a  misdemeanor,  H 
h  not  necessary  to  aver  that  the  pris- 
cipal  has  not  been  convicted.  X.  ▼. 
Baxter,  Af  .  33  G.  3.  83 

2.  If  in  the  statement  of  any  offence  bf 
statute  there  be  any  description  ia 
the  negative,  the  affirmative  of  which 
would  bean  excuse  for  tbedefeodaot, 
I  he  proof  of  it  lies  on  him,  and  it 
oeed  not  be  stated  in  the  indictment. 

a. 

3.  In  an  indictment  for  an  offence  tt 
common  law,  a  conclusion  of  cortr§ 
formam  siatuti  may  be  rejectfd  ss 
surplusage.  R.  t.  Mathews^  B»  33 
G.  3.  I6i 

4.  But  stating  the  defendant  to  be  lats 
of  nr.,  and  laying  the  offence  to  be 
ai  the  parish  aforesaid,  was  held  act 
to  be  sufficiently  certain.  tl. 

5.  In  an  indictment  for  perjury  con- 
ttitted  at  the  admiralty  seaiion,  where 

tbe 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


743 


the  commission  was  directed  to  A.  B, 
and  C,y  and  olhers  not  named,  of 
whom  A.  B.  and  C.  were  among 
others  to  be  one;  the  Court  will  take 
it  to  mean  that,  If  either  of  the  per- 
sons named  of  the  quorum  were  pre- 
sent, it  would  be  sufficient.  R,  t. 
DowUm,  T.  33  G.  3.  Page  31 1 

G.  In  such  case  it  is  not  necessary  to 
set  out  the  commission  in  the  indict- 
ment. 317 

7.  For  by  stat.  23  G.%c.  II.  the  pro- 
secutor need  only  set  forth  in  the  in- 
dictment the  substance  of  the  oifence 
charged,  and  by  what  court,  or  be- 
fore whom,  the  oath  was  taken  (ayer- 
ring  such  court,  &c.  to  have  compe- 
tent authority  to  administer  the  same) 
&c.  without  setting  forth  the  commis- 
sion or  authority  of  the  court,  &c. 

ib. 

8*  Bat  where  the  prosecutor,  in  perju- 
ry, undertakes  to  set  out  in  the  in- 
dictment more  of  the  proceedings 
than  he  need  under  the  stat.  23  G.  2. 
c.  11.,  he  must  set  them  forth  cor- 
rectly, ib, 

9.  Stating  that  at  such  a  court  (sup*  5.) 
J.  K.  was  in  dme  farm  of  law  tried 
tqxm  a  certain  indictmeni  then  and 
there  depending  against  him  for  mur- 
der, and  that  at  and  tq>on  the  taid 
trial  it  then  and  there  became  and  was 
imade  a  material  question  whether  &c., 
are  sufficient  averments  that  the  per- 
jury was  committed  on  the  trial  of 
J,  K.  for  the  murder,  and  that  the 
question  on  which  the  perjury  was 
assigned  was  material  on  that  trial. 

ib. 

10.  It  is  not  necessary  to  set  forth  in 
an  indictment  for  perjury  so  much  of 
the  proceedings  of  the  former  trial 
as  will  shew  the  materiality  of  the 
question  on  which  the  peijury  is  as* 
signed  :  it  is  sufficient  to  allege  gene- 
rally that  the  particular  question  be- 
came a  material  question.  318 

11.  If  a  parish  be  situate  part  in  one 
county  and  the  rest  in  another,  and 
a  highway  lying  in  one  part  be  out 
of  repair,  an  indictment  against  the 
inhabitants  of  that  part  only  is  bad. 
A.  ▼.  The  InhoMtanis  of  CUfUm^  H. 
34  G.  3.  408 


12.  In  such  case  the  indictment  must 
be  against  the  whole  parish. 

Page  408 

13.  In  an  indictment  against  a  public 
officer  for  a  breach  of  duty  it  is  suf- 
ficient to  state  generally  that  he  is 
such  officer,  without  shewing  his  ap- 
pointment. R.  T.  E.  J.  Holfandj  JE. 
34  G.  3.  607 

14.  Where  a  duty  is  thrown  on  a  body, 
consisting  of  sereral  persons,  each  is 
indiridually  liable  for  a  breach  of 
duty ;  as  well  for  acts  of  commission 
as  for  omission.  ib* 

15*  In  an  indictment  against  a  serrant 
of  the  East  India  Company  for  of- 
fences in  IndiOy  it  is  sufficient  to 
charge  him  with  a  wilful  breach  of 
duty,  without  adding  that  it  was  cor- 
rupt, ib. 

16.  In  an  indictment  against  an  officer 
for  disobedience  of  orders,  it  is  not 
necessary  to  aver  that  the  orders  liave 
not  been  revoked,  or  that  they  are  in 
force  2  if  they  be  not  still  in  force,  it 
is  a  matter  of  defence.  t^, 

17.  Where  a  public  officer  is  chaiged 
with  a  breach  of  duty,  which  duty 
arises  from  certain  acts  within  the 
limits  of  his  gorernment,  it  is  not  ne- 
cessary to  ayer  in  an  indictment 
against  him  that  he  had  notice  of 
those  acts :  he  is  presumed  from  his 
situation  to  know  them.  ib. 

18.  Time  and  place  must  be  added  to 
every  material  fact  in  nn  indictment. 

ib. 
10.  A  charge  in  an  indictment  against 
an  officer  with  a  breach  of  orders,  in 
not  prosecuting  a  war  ^^  with  all  pos- 
sible vigour  and  decision,"  is  too  un- 
certain, even  though  the  charge  be 
made  in  the  very  words  of  the  order 
given  to  him.  ib. 

INFANT, 

See  AppftSNTics.    Bastard. 

INFORMATION  m  nature  of  Quo 
fVarrantOy 

See  Quo  Waskaicxo. 
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INN.KEEPER. 

1.  Though  an  inn-keeper  refuse  to  take 
charge  of  goods  till  a  future  day,  be- 
cause  his  bouse  is  full  of  parcels; 
still  he  is  liable  to  make  good  the 
loss,  if  the  owner  stop  as  a  guest,  and 
the  goods  be  .«tolen  during  his  stay. 
Bennei  ▼.  Mellory  E:  33  G.  3. 

fage  273 

INSOLVENCY. 

1.  The  insoWency  of  the  plaintiff  after 
the  making  of  a  contract  with  the  de- 
fendant for  the  delitery  of  goods  to 
the  former  is  a  good  defence  for  the 
latter  in  an  action  for  the  non-del i- 
tery  pursuant  io  the  agreement. 
Reader  r,  KnatdibuU^  Sittings  at 
fVestminiter  after  Mich,  1786,  cor, 
BuUer^J.  218.  n. 

2.  It  is  sufficient  evidence  of  insolvency 
that  plaintiff  had  compounded  with 
his  creditors  after  making  the  con- 
tract, ib. 

3.  L,  bought  some  tobacco  of  the  plain- 
tiff, and  the  same  day  absconded  to 
avoid  his  creditors,  leaving  orders  at 

-his  house  to  receive  the  tobacco;  the 
plaintiff's  servant  afterwards  brought 
the  tobacco  to  L.'s  houSe,  without 
demanding  the  money:  held  the  bank- 
ruptcy between  the  s^te  and  delivery 
did  not  avoid  the  sale,  so  as  that  the 
plaintiff  could  recover  back  the  pos- 
session of  the  goods  from  the  assign- 
ees in  trover.  Haswell  and  others  v. 
HufU  and  others,  assignees  ot'Lac^y^ 
G.  Hall,  E.  It  G.  I.  31 

INSOLVENT  DEBTOR. 

L  An  insolvent  debtor  has  a  right  to  his 
discharge  if  his  groats  be  not  paid  be- 
fore 10  o'clock  at  night  of  the  day  on 
which  they  are  payable;  and  this 
right  is  not  waved  by  the  turnkey  on 
the  felon's  side  acceptini;  them  tfter 
that  lime.  Fisher  v.  Bull,  M,  33 
G.  3.  36 

2.  But  if  the  turnkey  accept  a  French 

.  half-crown  of  the  creditor  in  payment 

of  the  groats,  although   the  prisoner 

afterwards  refuse  it,  that  is  a  sufficient 

discharge  as  to  the  creditor.      ib.  n 


INSURANCE, 
See  Variance,  No.  4. 

1.  After  an  insurance  on  a  ship  on  a 
trading  voyage  the  as^ored  applied  io 
the  uiiderwi  Iters  for  Ifavetot^ke  in 
gun<  and  a  letter  of  maique,  rho  latter 
of  which  was  positivpl^  rt'is^ed,  not- 
with»tatiding  which  ttie  ship  sailed 
with  a  getieial  l.'tier  of  marqtie;  tbis 
vacated  the  policy,  thnoga  the  as- 
sured did  not  in  fiict  make  use  of  the 
letter  of  marque   for  the  purpose  of 

'     cruising,  or   intend    so    to  do,    but 
merely  took  if  on  boani  for  the  par- 
pose  of  cruiiiing  on  the  voyage  home. 
Denison  v.  Modigtianiy  E,  34  G  3. 
Page  MO 

2.  In  a  policy  of  insurance  a^ataM  loss 
by  fire  from  half  a  year  to  half  a  year, 
the  assured  agreed  to  pay  the  pre. 

.  miom  half  yearly,  *^  as  long  as  the 
insurers  should  agree  to  accept  the 
same,"  within  15  dnys  after  th/^eipi- 
ration  of  the  former  half  year;  and 
it  was  also  stipulated  that' no  insur- 
ance should  take  place  till  the  pre* 
mium  was  actually  paid;  a  lo»!i  hap- 
pened within  15  days  after  the  e»H  of 
one  half  year,  but  before  the  prpmion 
for  the  next  was  paid ;  it  was  held 
that  the  insurers  were  not  liiWe, 
though  the  assured  tendered  the  pre- 
mium  before  the  end  of  the  15  diji 
but  after  the  loss.'  Tarleiani.  Ste- 
nijorth^  T.  34  6r.  3.  m 

3.  Two  partners  purchased  a  ship  onder 
a  bill  of  s>ale  conformable  to  the  5tof. 
26  G.  3.  c.  60. ;  afterwartls  tbcy  lock 
in  two  other  partners,  but  there  ma? 
no  transfer  of  the  ship  to  them  jointly 
with  the  others;  held  that  the  frur 
partners  had  not  any  insuiable  inter- 
est in  tho.  freight  of  the  ship,  dm- 
den  V.  Anderson^  T.  34  G.  3,     709 

4.  The  right  to  freight  results  from  the 
right  of  ownership ;  and  these  foor 
partners  had  neither  a  legal  or  an 
•quitable  title  to  the  ship.  A. 

5.  A  party  cannot  insure  a  hope  or  fi- 
pectation,  not  haviag  any  interest  ia 
the  subject  insured ;  semb.  ib. 
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INTEREST, 
See  Pleadiho,  No.  18,  19. 

INTERROGATORIES, 

See  Attachment,  No.  ^j-3. 

1 .  IntPiTogstories  to  be  exhibited  to  a 
per!»on,  against  whom  an  attachment 
has  been  ordered,  must  be  si^ed  by 
counsel.     Reg,  Gen.  M.  34  G.  3. 

Page  474 


JOINT  TENANCY, 
See  Devise,  No.  14, 15. 

JOURNALS,   LORDS', 
See  Evidence,  No.  13.  ^ 

ISSUE  MONEY, 
S€e  Practice,  No.  «l.  24. 

JUDGMENT, 
See  Evidence,  No.  5.     Execution. 

JUDGMENT  as  in  cmse  of  Nonsuit^ 
See  Practice,  No.  37. 

JUDGMENT  Ml  rem. 

1 .  Qu.  Whether  a  judgment  of  acqaittal 
in  rem  in  the  Exchequer  is  conclusive 
as  to  the  illegality  of  the  seizure  of 
the  goods  in  a  subsequent  action  to 
recover  them  from  |he  seizing  officer. 
Cooke  V.  Shoi4,  £.  33  G.  3.  255 

2.  A  judgment  of  condemnation  in  rem^ 
in  such  case  is  conclusive.  ib, 

JURISDICTION, 

See  Certiorari,  No.  4.  Conviction. 
Gaming,  No.  1. 

1,  The  Stat.  4  G.  3.  c.  90.  having  enact- 
ed  that  until  a  poorhouse  should  be 
built  for  the  hundred  of  L.  and  C. 
the  poor  should  continue  under  the 
government  and  management  of  the 
overseers  of  the  poor,  and  after  that 
time  under  the  government  and  man- 
agement of  the  guardians  of  the  poor 


appointed  by  that  act ;  it  was  held 
that  after  the  poorhouse  was  built 
the  overseers  of  the  poor  and  countj 
magistrates  had  no  authority  in  this 
district  as  far  as  respected  the  poor ; 
and  consequently  that  the  overseers 
could  not  obey  an  order  of  justices 
made  for  the  relief  of  a  poor  person 
within  it.  R.  v.  Kcer  and  Rich^  H. 
S3  G.  3,  Page  159 

%  Where  an  inclosure  act  gave  the  com- 
missioners power  to  set  out  and  make 
roads,  &c.  and  directed  that  the  ex- 
pences  of  making  and  repairing  those 
roads  and  all  other  ezpences  should 
be  borne  by  the  proprietors  in  certain 
proportions,  to  be  ascertained  by  the 
commissioners  in  one  general  rate ; 
and  then  gave  an  appeal  to  the  ses- 
sions in  all  cases  where  the  parties 
should  think  themselves  aggrieved  ; 
it  was  held  that  an  objection  to  the 
rate,  on  account  of  the  commission- 
ers having  expended  money  on  an 
improper  object,  could  not  be  tried 
in  an  action  of  trespass,  but  that  the 
party  aggrieved  must  appeal  to  the 
sessions.  Bonnel  v.  Beighionj  E.  ' 
33  G,  3.  182 

3.  The  statute  14  Geo.  %  c  10.  which 
enables  certain  persons  to  sue  for 
debts  under  40#.  in  the  court  of  re- 
quests in  London^  does  not  extend  to 
cases  where  the  plaintiff  recovers 
less  than  40#.  in  a  special  action  on 
the  case  for  the  breach  of  an  agree- 
ment. Jonas  V.  Greening^  H.  34  G,  3. 

6^9 

4.  That  act  only  extends  to  cases  wliere 
the  demand  is  certain.  i6« 

5.  And  only  to  those  cases  where  the 
plaintiff  is  an  inhdriiani  within  the 
city  of  London.  ib. 
And  tVebb  v.  Brown^  II.  34  G.  3. 

535 

JURY. 

1.  If,  after  a  special  jury  has  beei^ 
struck,  the  cause  goes  off  for  default 
of  jurors,  no  new  jury  can  be  struck ; 
but  the  cause  must  be  tried  by  the 
jury  first  appointed.  R»  v.  Peny^ 
M.  34  G.  3.  453 

JUSTICES, 

See  CbetioBiAiiI;  No.  3.    Coimxmoir, 

No.  1, 
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No.  1,  %  4.  Com,  No.  1.  6.   Gam- 

mO,  No.  1,  9'    JURIBDICTIOV,  No.  1. 
SflMIONi. 


KING'S  BENCH  PRISON, 
See  Off iciE,  No.  S. 

RIN&S  SERVANTS, 
See  Aft&KST,  No.  3. 


LANDLORD  AND  TENANT, 

See    AOREEMEMT,   No.    3.      COTEMANT, 

No.  1,  2,  3,  4.     Evidence,  No.  2. 
Temant  in  common. 

LEASE, 

S^eDEMUE. 

l.The  lease  of  a  tenant  for  life,  who 
lias  power  of  leasing  under  certain 
conditions,  mast  strictly  complj  with 
the  conditions  ;  and  if  it  vary  from 
them  in  the  interest  demised,  or  the 
rent  rescrred,  it  cannot  be  siifported 
against  the  remainder-man.  uoe  d. 
PuUney  t.  Latfy  Cavan^  E.  34  (r.  3. 
Page  567 

LEGACY, 

See  Devise. 

1.  No  action  at  law  lies  for  a  l^cy. 
Deekt  v.  StruUj  T.  34  G.  3.        690 

LETTERS, 
See  Post-office. 

LEVANCY  AND  COUCHANCY, 
See  Common^  No.  1, 2. 

LIBEL, 
Sde  Evidence,  No.  11, 12. 

LIEN. 
l-AcMtenar  lodlgei  biUs rf ochtnge 


in  the  hands  of  his  banker  geaenllj, 
and  when  the  banker  advances  snonej 
to  him  be  applies  it  to  the  discoont  of 
such  of  the  bills  as  happen  to  be 
nearest  in  value  to  the  sum  adTsoced, 
bat  without  any  special  agreement  to 
that  effect :  this  does  not  iuTaiidate 
the  banker's  general  lien  upon  all  the 
other  bills  in  his  hands,  but  he  aiay 
retain  them  in  order  to  secure  the 
payment  of  hb  general  balance.  Da- 
vii  V.  Boucher,  H.  34  G.  3.  488 
2.  If  ji.  and  B.  have  a  general  ronoing 
account  consisting  of  bills  dmwD  by 
B.  on  C  in  favour  of  jl.  and  of  bills 
and  other  securities  deposited  by  J. 
with  B.,  and  upon  the  failure  of  B. 
and  C  ^.  be  obliged  to  take  up  the 
bills  received  by  him  from  B.,  vbere* 
by  the  balance  of  the  accounts  is  in 
favour  of  ^.^  still  he  cannot  niaia- 
tain  trover  for  the  bills  deposited  by 
him  with  B.,  unless  they  were  spe- 
cifically appropriated  to  answer  B/s 
drafts  on  (7.  in  favour  of  ^.,  aiidde* 
posited  for  that  purpose  etpresiiy. 
Bent  V.  PuUer,  U.  34  G.  3.       494 

LIMIT  AND  APPOINT, 
See  Deed,  No.  1. 

LIMITATION, 
See  Devise.    Remainder. 

1.  ^.  a  grandfather  after  the  mtrria|e 
of  his  son  B.,  who  had  two  childm 
then  living,  by  deed  conveyed  landi 
to  trustees  to  the  use  of  himself  for 
life,  remainder  to  B.  for  life;  rs- 
mainder  to  trustees,  &c. ;  remaioder 
to  the  use  of  such  child  or  childrea 
of  B.  and  in  such  shares,  &c.  as  B. 
should  appoint,  and  in  default  of  svcb 
appointment  ^^  to  the  use  of  all  and 
every  the  children  of  B.  and  the  heirs 
of  their  several  and  respective  bodies 
as  tenants  in  common,  but  if  only 
one  such  child,  to  the  use  of  such 
only  child,  and  the  heirs  of  his  or  her 
body  ;'*  remainder  to  the  tight  heirs 
of  A.  kkiee:  then  A.  conveyed  tiM 
reversion  to  fee  to  C ;  afterwardt  B. 
iiad  ether  ohUdren,  and  died  wkbeat 
appcnntii^:  held  that  B.'t  childm 
took  lettod  intomtB  as  tsaants  m 

ttil, 
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tail,  and  that  on  the  death  of  each 
child  without  issue  his  share  fell  Into 
the  reversion  conveyed  to  C  Doe 
d.  Tanner  t.  Dorveii,  H.  34  G.  3. 

Page  618 


LOTTERIES, 
See  Gaming,  No.  1. 


M. 

MANDAMUS, 
See  VisiTOE,  No.  1. 

1 .  If  several  inconsistent  causes  be  re- 
turned to  a  mandamus  the  court  will 
quash  the  whole  return.  R,  v.  The 
Mayor  of  York^  M.  33  G.  3.         66 

2.  It  is  inconsistent  to  state  in  a  return 
to  a  mandamus  (to  certify  the  elec- 
tion of  a  recorder,  supposed  in  the 
writ  to  be  on  the  16th  of  January) 
that  the  corporation  were  not  then 
duly  assembled;  and  afterwards  to 
state  the  election  of  another  corporate 
officer,  to  witf  on  the  I6lh  January. 
The  day  in  such  a  case  is  material ;  and 
then  its  being  laid  under  a  v».  does 
not  make  any  difference.  ib. 

3.  A  return  to  such  a  mandamus,  that 
the  corporation  were  not  duly  as- 
sembled to  proceed  to  the  election  of 
a  recorder,  is  bad  ;  because  it  con- 
tains a  negative  pregnant.  ib. 

4.  If  the  writ  set  forth  all  the  proceed- 
ings of  the  election,  concluding  ^^  by 
reason  whereof  A.  was  elected,"  it 
is  a  bad  return  to  say  that  he  was  not 
elected  :  the  defendant  should  tra- 

'  verse  one  of  the  facts  alleged.         ib, 

5.  After  a  return  has  been  made  to  a 
mandamus,  the  defendant  cannot  make 
any  objection  to  the  writ  itself.       ib. 

6.  Mandamus  to  the  churchwardens  to 
make  a  church  rate  refused,  it  being 
a  subject  of  ecclesiastical  jurisdiction. 
R.  V.  The  Churchmardent  of  Si. 
Peter  Thetford^  T.  33  G.  3.         364 

7.  By  an  act  of  Pkrltament  for  main- 
taining the  poor  at  Southampten^  and 
for  other  purposes,  and  inconpercting 
the  guardians,  power  is  given  io  the 
guanUans  io  vaise  auuiaj  for  certain 


purposes,  and  to  appoint  a  treasurer 
who  is  to  account  to  them  and  pay 
over,  &c.  according  to  their  order; 
and  ail  appeal  is  given  to  the  quarter 
sessions  against  any  thing  done  under 
the  act,  who  have  power  to  make 
such  order  therein,  '<  either  by  di- 
recting the  money  to  be  returned  or 
otherwise  as  to  them  shall  seem  meet :" 
the  guardians  ordered  the  treasurer 
to  pay  a  sum  of  money  for  a  purpose 
different  from  those  mentioned  in  the 
act,  against  which  an  appeal  was  en- 
tered at  the  sessions,  where  that  sum 
was  disallowed  in  the  account,  and 
the  treasurer  who  bad  paid  it  was  or- 
dered to  repay  it  to  the  succeeding 
treasurer  :  this  court  refused  to  grant 
a  mandamus  to  compel  the  late  trea- 
surer to  pay  over  the  money  accord- 
ing to  the  order  of  sessions,  because 
he  was  a  ministerial  officer,  and 
bound  to  obey  the  order  of  the  guar- 
dians. R.  T.  C.  ShaWf  E.  34  G.  3. 
Page  549 
8.  A  mandamus  to  admit  a  vestry  derk 
refused.  R.  v.  The  Ckurchwardene 
of  Croydouy  T.  34  G.  3.  713 

marriage; 

See  Bond,  No.  3,  4. 

mortgage; 

See  Deviss,  No.  14.  j 


N. 

NAVAL  STORES. 

1.  A  person  convicted  of  conceaKng 
naval  stores  may  be  adjudged  to  pay 
the  penalty  of  900/.  or  to  be  punished 
corporally,  at  the  election  of  the 
Court.  R.  V.  fF.  Bkmd^  M.  34 
G.  3.  370 

NAVIGATIOJJ  ACT, 

See  Shit. 

NEW  TRIAL, 
See  Pehaz.  Action. 


UA 


trial  wa  bo  gnotea  on  «c« 
count 
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coant  of  excessive  damiiges  in  an 
action  for  an  assault  and  battery. 
Jiftiei  V.  Sparrow^  E,  33  Geo  3. 

Page  257 
2.  A  defendant  conTicted  on  a  criminal 
prosecution,  cannot  mote  for  a  new 
trial  after  the  first  four  da)$  of  the 
next  term  ;  though  if  it  appear  to  the 
Court  at  anj  time  before  judgment 
that  injustice  has  bpen  done  by  the 
▼erdict,  they  will  incetpose  and  grant 
a  new  trial.  R.  t.  D.  Jiolty  M. 
34  G.  3.  436 

NON.SUIT, 
See  Practice,  No.  22. 


NOTICE, 

See  Agreement,  No.  3. 
No.  3. 


Certiorari, 


.  An  excise  officer  is  entitled  to  notice 
under  stat.  23  Geo,  3.  c.  70.  s.  30. 
before  an  action  is  bi  ought  against 
him  for  an  act  not  warranted  by  his 
official  capacity,  if  done  bon&jide  in 
the  supposed  execution  of  his  duty : 
such  as  the  assaulting  of  an  innocent 
person  whom  he  suspects  to  be  a 
smuggler,  employed  in  running  go<ids. 
Daniel  1.  WU$on^  M.  33  G.  3.        1 


OCCUPANT  SPECIAL, 
See  Devise,  No.  12. 

OFFICER, 

See  Corporator.  Indictment,  No. 
13,  14,  15,  19,  17,  18,*  10.  Man. 
DAMUS,  No.  7.    Promotions. 

1.  Where  an  act  confers  certain  prifi- 
leges  on  officers  who  may  be  sued 
for  things  done  in  pursuance  of  that 
act;  and  a  subsequent  act  imposes 
new  obligations  on  the  old  officers, 
the  privileges  of  the  former  statute 
do  not  attach  on  them  in  respect  of 
things  done  under  the  latter.  Baz^ 
tng  T.  Skelion^  M.  33  6?.  3.  16 

2.  Therefore  toll-gate  keepers  sued  for 
acts  done  under  the.  25  G.  3.  c.  51. 


need  not  be  sued  in  the  county  wlieie 
the  fact  was  committed,  as  they  ma^t 
be  under  the  13  6?,  3.  c  78.  f.  81. 

3.  Clerk  of  the  p^ipers  and  clerk  of  the 
day  rules  in  the  Kiug^s  Bench  pri«oa 
removed  by  this  court  for  non-rc>i- 
dence  and  miKbehavtour,  under  27 
G,  2.  c.  17.  BrvQtU*s  case,  //. 
34  G.  3.  509 

4.  Such  an  officer  cannot  appoint  a  de- 
puty. ^511 

ORDER  OF  JUSTICES, 

See  Bastard,  No.  2.  Riot  Act.  No. 
3,  4,  5,  6. 

OVERSEERS, 
See  Jurisdiction,  No.  1. 

OUSTER, 
See  Evidence,  No.  4. 

OUTLAWRY, 
See  Procedendo. 

1.  The  sheriff  most  state  in  hh  rptom  to 
the  writ  of  exigent  the  day  and  year 
of  each  exaction  :  stating  that  on 
such  a  day  in  the  30M  year  of  the 
reign  he  exacted  the  defendant  a 
third  time  :  that  afterwards  on  such 
a  day  (omitting  the  year)  he  exacted 
him  a  fourth  time ;  and  that  aper- 
wards  on  such  a  day  in  the  30lk^ear 
aforesaid^  he  exacted  him  a  fifth  time, 
is  insufficient,  and  a  good  groaiid  for 
reversing  the  outlawry.  R.  ▼.  Al- 
nion,  in  Error,  E.  33  G.  3.       20i 


PARENT  AND  CHILD, 
See  Bastard,  I^o.  1. 

PARISH, 
See  Indictment,  No.  U,  12. 

PARTNER, 

See  Pleading,  No.  22. 24    Set-of. 

l.One  of  two  partners  applied  trust 
money  in  the  trade  with  the  pri- 
Tity  of  th«  other  partner ;  afterwards 

they 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


749 


'  they  separated,  and  the  partnership 
effects  were  assigned  o?er  to  the  first, 
whp  took  on  him  the  debts ;  this  was 
held  to  be  no  P'lyment  in  discharge 
of  the  other  partner ;  but  both  were 
liable  to  make  good  the  trust-money. 
SmUh  T.  Jameson^  E.  34  G.  3. 

Page  601 

PARTY  WALL. 

!•  The  owner  of  the  improved  rent,  not 
of  the  ground  rent,  is  liable  to  pay 
the  expences  of  a  party- wall,  built 
under  the  14  G,  3.  c.  78.  Peek  ▼. 
H^ood,  H.  33  G.  3.  130 

2.  The  three  months*  notice  required  by 
section  38  is  only  necessary  where 
the  person  who  at  the  time  when  it  is 
necessary  to  build,  &c.  is  liable  to 
pay,  cannot  agree  with  the  owner  of 
the  adjoining  house.  ib. 

PAUPER, 
See  Practice,  No.  24. 

PAWN, 

See  Factor. 

1.  If  goods  be  obtained  from  A.  hy 
frauds  and  pawned  to  B  without  no- 
tice, and  A,  prosecute  the  offender  to 
conviction,  and  get  possession  of  his 
goods,  IB.  may  maintain  troTer  for 
them.  Parker  t.  Patrick^  E.  33  G.  3. 

175 

PAYMENT  of  Money  into  Court. 

1.  The  plaintiff  haTing  declared  on  a 
bond  dated  in  1775,  for  2400/.  pro- 
clamation  money  of  North  Carolina^ 
averring  that  it  was  of  a  certain  ratue, 
the  Court  would  not  permit  the  de- 
fendant to  pay  the  ^100/.  proclama- 
tion money  into  court,  &c,  Cuming 
T.  Monro,  M.  33  G.  3.  87 

PENAL  ACTION. 

1.  A  new  trial  may  be  gxanted  after 
verdict  for  defendant  in  a  penal  ac- 
tion, if  the  jury  have  been  mis-di- 

.  fected  in  point  of  law*  Cakrqfl  t. 
Gibbsj  M.  33  G.  3.  19 


2.  The  Court  will  give  leave  to  com- 
pound in  a  penal  action  after  verdict. 
Maughan  Q.  T.  v.  Walker^  H.  33 
,G.  3.  Page  08 

3.  If  a  defendant  in  a  penal  action  ob- 
tain a  rule  to  stay  proceedings  on 
paying  a  sum  agreed  upon  between 
him  and  the  plaintiff,  it  is  an  under- 
taking by  him  to  pay  that  sum,  and 
for  the  non-payment  of  it  the  Court 
will  grant  an  attachment.  King  Q. 
T.  V.  Ciijlony  £.  33  G.  3.  257 

PENALTY, 

See  Forfeiture,  No.  1, 2, 3, 4.  Naval 
Stores.  Pilot,  No.  1.  Plkadino, 
No.  17.     . 

PERJURY, 
See  Indictment,  No.  5,  6,  7,  8,  0, 10. 

PERMIT, 
See  Excise,  No.  3. 

PEW. 

1.  A  person  may  prescribe  for  a  pew 
in  the  chancel  of  a  church.  Griffith 
V.  Matthews^  T.  33  G.  3.  297 

2.  Uninterrupted  possession  of  a  pew  in 
the  chancel  for  30  years,  unexplained, 
is  presumptive  evidence  of  a  prescrip- 
tive right  to  the  pew  in  an  action 
against  a  wrong-doer.  tft, 

3.  But  that  presumption  may  be  re- 
butted by  proof  that  prior  to  that 
time  the  pew  bad  no  exbtence.      ib. 

PIIX)T. 

1.  The  Stat.  5  Geo.  2.  c  20.  which  in- 
flicts a  penalty  of  20/.  on  persons 
piloting  ships  doton  the  Thames,  &c. 
only  extends  to  vessels  sailing  on 
foreign  voyages,  and  not  to  those 
which  having  performed  their  voyages 
are  steered  from  one  wharf  to  another 
on  the  river  for  the  purpose  of  un- 
loading their  cargoes.  R.  v.  Lambe^ 
M.  33  G.  3.  76 

PLEADING, 
See  AcnQX  ox  ths  Caib>  Np.  1^  S, 
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AssuMPtiT.  Attobvet,  No.  1. 
BoMP,  No.  $j  4.  Etidkkcx,  No. 
15.    Pbacticx,  No.  U. 

1.  Plea  (to  trespass)  that  an  andeni 
messuage  and  IS  acres  of  land  were 
Immemorially  parcel,  and  a  customary 
tenement,  of  the  manor  of  A.;  and 
that  there  is  a  custom  in  the  manor 
<Mhat  from  time  whereof,  &c.  the 
<*  customary  tenant  of  the  said  cus- 
'<  ternary  tenement  for.  all  the  time 
<<  aforesaid  has  had  right  of  com- 
^*  mon,"  &c.  A  replication  traoers- 
ingihecuHom  does  not  admit  the  on- 
ii^^  of  the  meauagej  but  the  plain- 
tiff may  prove  that  it  was  built  within 
30  years,  and  not  upon  the  sdte  of 
an  ancient  house.  Dmnstan  t.  Tre^ 
iiderjM.iSG.S.  Page'i 

%  It  is  inconsistent  to  state  in  a  return 
to  a  mandmnus  (to  certify  the  elec- 
tion of  a  recorder,  supposed  to  be  on 
the  16th  January)  that  the  corpora- 
tion were  not  then  duly  assembled  * 
and  afterwards  to  state  the  election 
of  another  corporate  officer,  to  vdU^ 
on  the  ISth  January.'  The  day  in 
such  a  case  Is  material ;  and  then  its 
being  laid  under  a  viz.  does  not  make 
any  difference.  A.  t.  The  Mayor  of 
Yorkj  M.  33  G.  3.  66 

3.  A  return  to  such  a  mandamus^  that 
the  corporation  were  not  duly  as- 
sembled to  proceed  to  the  election  of 
a  recorder,  is  bad ;  because  it  con- 
tains a  negatiTO  pregnant.  ib. 

4.  If  the  writ  set  forth  all  the  proceed- 
ings of  the  election ;  concluding  ^^  by 
^^  reason  whereof  A.  was  elected  ;" 
it  is  a  bad  return  to  say  that  ^^  be 
<<  was  not  elected."  The  defendant 
should  traterse  one  of  the  facts  al- 
leged, ib. 

5.  In  an  indictment  against  a  receiyer 
of  stolen  goods  for  a  misdemeanor,  it 
Is  not  necessary  to  ayer  that  the  prin- 
cipal has  not  been  convicted.  A.  t. 
BaxteTj  M.  33  G.  3.  83 

0.  If  in  the  statement  of  any  offence  by 
statute  there  be  any  description  in 
the  negative,  the  affirmative  of  which 
would  be  an  excuse  for  the  defend* 
ant,  the  proof  of  it  lies  on  him, 
and  It  need  not  be  stated  in  the  in- 
'Hctment*  §5. 


7.  A  defendant  in  an  action  on  a  boad 
cannot  plead  rtofi  eii  factum^  and  » 
tender  as  to  part.  Jenhmj.EibMris^ 
H.  33  G.  S.  Page  97 

8.  A  plea  that  the  plaintiff  and  defend- 
ant agreed  to  settle  all  matters  in 
dispute,  and  to  bind  themselves  ia  a 
penalty  not  to  sue  each  other,  is  a 
bad  plea,  as  it  does  not  amount  to 
satisfaction.  Jame9  v.  DaMj  H.  33 
G.  3.  141 

9.  Defendant  was  baptiied  Ridutrd 
James^  and  was  called  In  the  dedaia- 
tion  James  Richard;  this  is  a  mis- 
nomer, and  may  be  pleaded  in  abate- 
ment. Jones  V.  MacquiUinj  E.  SS 
G.  3.  199 

10«  To  debt  on  bond  conditioned  for 
the  payment  of  a  certain  sum  at  a  cer- 
tain day,  defendant  pleaded  that  by 
articles  of  agreement  between  tlie 
plaintiff,  her  sister,  and  the  defend- 
ant, the  interest  of  the  money  was  to 
be  paid  to  one  of  the  sisters  upon  aa 
event  which  bad  happened:  bet  as 
the  plea  did  not  allege  the  payment 
of  the  interest  accordingly,  it  was 
holden  bad.  Baldee  v.  Elersy  E. 
33  G.  3.  250 

11.  To  assumpsit  against  an  executrix 
she  pleaded  that  the  testator  became 
bound  to  A.  in  ^800/.  cooditioned 
(among  other  things)  to  indemnify 
him  against  another  bond  for  800^ 
which  A.  had  executed  jointly  with 
the  testator  to  fi.,  but  for  the  proper 
debt  of  the  tesUtor  ;  that  the  800/. 
became  due  in  the  testator's  life,  and 
was  still  unpaid ;  that  upon  the  testa- 
tor's death  the  indemnity  bond  be- 
came forfeited,  and  the  money  therein 
contained  was  still  unpaid  ;  and  that 
the  defendant  had  administered  all 
(except  so  much  as  would  satisfy  the 
indemnity  bond;)  this  was  held  a 
good  plea.  Cojr  v.  Josqthj  T.  33  G.  S. 

307 

!%•  In  the  above  case  the  plaintiff  might 
have  taken  issue  on  the  allegation  ia 
the  plea  that  the  original  bond  for 
800/.  became  due  and  payable  in  the 
lifetime  of  the  testator.  309 

13.  If  A.  and  B.  agree  to  ezchangs 
horses,  and  B.  give  a  sum  of  mosey 
to  A.  to  bind  the  baigain,  A.  mj 
maintain  u  nctioii  agaiast  ^.  lernot 
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delWering  his  horse,  without  alleging 
aDjT  delif ery  of,  or  offer  to  deliyer, 
his  own  to  B,;  for  the  payment  of 
earnest  money  vests  the  property  of 
the  plaintiff's  horse  In  JB.  Bach  t. 
Owen,  M.  34  G.  3.  ,  Page  409 

14.  Bot  in  such  an  action  A,  must  al- 
lege a  demand  on  B*  for  his  horse ; 
stating  that  B»  did  not  deliTer, 
though  often  requetted  so  to  doy  is  not 
sufficient.  409 

15.  A  plea  in  abatement  of  misnomer 
of  the  defendant,  beginning  ^^  andihe 
said  Richard  sued  by  the  name  of 
Roderty^^  is  bad.  Roberts  t.  Moon^ 
H.  34  G.  3.  487 

16.  Plea  to  assumpsit  that  the  defend- 
ant, who  was  the  payee  of  a  promis- 
sory note,  Indorsed  it  to  the  plaintiff 
'^  for  and  on  account  of"  the  said 
debt,  is  a  good  plea.  Kearslake  t. 
Morgan^H.  34  G.  3.  513 

17.  The  sUt.  8  &  9  fF.  3.  c.  11.  s.  8. 
which  enacts  ^^  that  in  actions  on  any 
penal  sum  for  non-performance  of 
covenants,  Sec.  the  plaintiff  may  as- 
sign  as  many  breaches,  Sec;  and  if 
judgment  shall  be  given  for  the  plain- 
tiff on  nihil  dkU^  the  plaintiff  may 
suggest  on  the  roll  as  many  breaches, 
&c.  as  he  shall  think  fit,  upon  which 
shall  issue  a  writ  to  the  sheriff  to 
summon  a  jury  before  the  justices  of 
assize,  &c.  to  enquire,  &c.  and  to  as- 
sess the  damages,"  &c.  is  compulsory 
on  the  plaintiff;  and  he  cannot  enter 
up  judgment  for  the  whole  penalty 
on  a  judgment  by  default,  as  he  might 
have  done  at  common  law.  Roles  t. 
RosetceU^  H.  34  G.  3.  538 
and  Hartfy  t.  Bern  540 

18.  On  a  writ  in  debt  for  1066/.  plaintiff 
declared  for  1000/.  borrowed  by  de- 
fendant of  the  plaintiff,  and  in  a 
second  count  for  66/.  for  interest  of 
a  certain  other  sum  of  money  lent 
by  plaintiff  to  defendant ;  defendant 
pleaded  in  abatement  of  the  writ 
^  that  the  said  sum  of  money  in  the 
said  writ  mentioned,  and  thereby  sup- 

•  }>osed  to  be  borrowed  from  the  plain- 
tiff," was  borrowed  by  defendant  and 
•thers,  and  not  by  defendant  sepa- 
rately;  on  demurrer,  because  this 
plea  only  answered  one  of  the  causes 
#r  aetiOBi  that  omtioaed  la  the  first 


count,  the  Court  held  the  plea  bad. 
Merriest.  Jamiesony  £•  34  G,  3. 

Page  553 

19.  Debt  will  lie  for  interest  of  money ; 
Semb,  ib, 

cfi.  A  plaintiff  cannot  declare  in  an  ac- 
tion on  the  case  that  the  defendant  so 
furiously  drove  his  cart  that  by  his 
improper  conduct  it  was  driven  with 
great  force  against  the  plaintiff's  car- 
riage, per  quod  the  loss  happened ; 
his  remedy  is  trespass  vi  if  mrmisj 
Day  r.  Eduiards,  T.  34  G.  3.      648 

21-  Where  the  injury  is  committed  by 
the  immediate  act  complained  of,  the 
action  must  be  trespass;  where  the 
injury  is  consequential  upon  that  act, 
case  is  the  proper  remedy.  649 

c^.  If  the  cause  of  action  arise  ex  ton* 
tractUy  the  plaintiff  must  sue  all  the 
contracting  parties :  if  ex  delicto^  he 
may  sue  all  or  any  one.  Mitchell  v. 
Tarbulij  T.  346.3.  651 

23.  And  the  same  rule  applies,  where  a 
tort  is  committed  by  a  servant  of  the 
defendant  sued.  ^^ 

24.  Therefore  to  an  action  on  the  case 
against  several  partners  for  negligence 
in  their  servant,  whereby  the  plain- 
tiff's gobds  were  lost,  it  cannot  be 
pleaded  in  abatement  that  there  are 
other  partners  not  named.  ib* 

25.  To  a  plea  of  coverture,  the  plaintiff 
replied  that  the  defendant  was  sepa- 
rated from  her  husband,  that  alimony 
was  allowed  her  by  the  Ecclesiastical 
Court  pending  a  suit  there  which  was 
a  sufficient  maintenance,  and  that  she 
obtained  credit  and  made  the  pro- 
mises on  her  own  account  as  a  feme 
sole,  and  not  on  the  credit  of  her 
husband;  on  demurrer  this  replica- 
tion was  held  to  be  bad.  Ellah  v. 
Leighy  T.  34  G.  3.  67» 

POLICY, 
See  iKsuaANCE. 

POOR, 
iS'ee  Juatsoictroii,  No.  1. 

POOR-RATE. 
1.  A  prifata  act,  relating  to  Ghueeti^rf 
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enables  the  overeeers,  &c.  to  make  a 
rate  for  the  relief  of  the  poor,  and  to 
ioclude  ia  it  such  jast  aod  reasonable 
sums  as  they  shall  be  put  to  in  the 
eieration  of  their  offices  ;  they  made 
a  rate,  the  title  of  which  expresited  it 
to  be  for  both  those  purposes ;  and  thi« 
Coart  would  not  quash  it,  though  the 
Sessions  on  an  appeal  stated  jn  a  case 
that  it  was  partly  made  to  pay  a  debt 
incurred  by  the  late  orerseers ;  the 
rate  itself  appearing  on  the  fitce  of  it 
to  be  legal.  A.  t.  Tht.  Mayor^  &c. 
of  Glouceiiefy   T.  33  G.  3. 

Page  346 

2.  If  a  poor-rate  be  legal  on  the  face  of 
it,  though  stated  to  be  made  for  illegal 
purposes,  the  Court  will  not  quash 
the  rate,  but  will  leave  the  parties 
aggriered  to  appeal  against  the  allow- 
ance of  the  overseers'  accounts  tf  the 
money  be  improperly  applied.         ib. 

3.  A  person  employed  by  the  Philan- 
thropic Society  to  superintend  the 
children  at  annual  wages,  under  an 
agreement  that  she  shall  have  ^*  a 
dwelling  free  from  taxes,"  &c.  with 
certain  other  perquisites,  and  who 
may  be  dismissed  at.a  minute's  warn- 
ing, on  receiving  three  months'  wages, 
ii  not  rateable  to  the  poor  as  the  oc- 
cupier of  the  house  provided  by  the 
Society,  she  having  no  distinct  apart* 
ments  in  the  house  but  a  bed-cham- 
ber, and  her  family  not  being  allowed 
to  live  there.  R.  v.  S.  Field,  E.  34 
G.  3.  587 

4*  This  Court  is  not  precluded  by  the 
Sessions  stating  in  the  case  ^^  that  the 
party  rated  is  the  occupier"  from  exa- 
mining into  the  propriety  of  that  con- 
clusion, if  the  Sessions  also  state  all 
the  circumstances  of  the  case,  and 
desire  to  have  the  opinion  of  this 
Court  upon  the  whole.  587 

5.  The  lessee  of  a  coal-mine  is  liable  to 
be  rated  to  the  relief  of  the  poor, 
though  he  derive  no  profit  from  the 
mine.     R.  v.  Parrot,  E,  34  G.  3. 

503 

6.  The  trustees  of  a  Quakers'  meeting- 
house, of  which  no  profit  is  made  by 
the  pews,  &c.  are  not  rateable  to  the 
ipoor.  R.  V.  Woodwewdy  M.  33  G.  3. 

79 


POSSESSIOX, 
See  Pew,  No.  2,  3. 

POST-OFFICE. 

I.  The  Stat.  9  Ann.  c.  10.  t.  40.  which 
inflicts  a  penalty  of  ^Ol.  on  pfrson* 
who  willingly  open  or  detain  letters, 
after  they  have  been  delivered  it  the 
Post-office,  only  extends  to  per«oof 
in  the  employmert  of  the  Po^^t-offire. 
MarUn  w.Ford,  H.  33  G.  3.  Page  101 

POUND  BREACH. 

1.  It  is  no  answer  to  an  action  for 
treble  damages  on  the  stat.  ^fV.^M. 
c.  5.  for  a  pound  bt;j»arh,  that  the  rent 
and  demand  were  tendered  after  the 
distress  and  impounding.  Firth  v. 
Purvity  M.  34  G.  3.  HI 


See  Lease. 


POWER, 


PRACTICE, 


See  Affidavit  to  hold  to  Bail.  Bill 
OF  Exchange,  No.  1.  Feme  Co- 
vert, No.  1.     Insolvent  Debtor. 

iNTBRROGATORkES.  JuRT.  PAY- 
MENT OF  Money  into  Cocbt. 
Penal  Action,  No,  2.  Shebipf, 
No.  3,  4.    Variance,  No.  1,  %  3. 

1.  The  defendant  in  an  action  on  i 
judgment  cannot  apply  to  the  Court 
to  stay  the  proceedings  pending  a 
writ  of  error  upon  that  judgment  un- 
til he  has  put  in  bail.  Smith  ▼. 
Shepherd,  M.  33  (?.  3.  9 

9.  The  defendant  having  surrendered 
in  discharge  of  ih  bail  in  JT.  B>  re- 
moved himself  by  Habeas  Caput 
into  the  Fieetj  and  plaintiff  declared 
against  him  there  after  the  end  of 
the  second  term  after  the  writ  wai 
returnable ;  a  judgment  of  Non  Pro$ 
signed  afterwards  was  irregolar. 
Sherson  v.  Hughetj  M.  33  0.  3. 

3S 

3.  Proceedings  in  an  action  stejtd,  Jt 
being  swora  J>y  the  defendant  ae^ 
not  denied  by  the  plainttf  tMt  the 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


7BS 


debt  wa^  under  40;.     Wellington  t. 
Arters^  M.  33  Geo.  3.  Page  64 

4.  Where  plaintiff  files  common  bail 
for  the  defendant  on  any  day  between 
the  ^  and  6th  November^  and  he  is 
in  other  respects  entitled  to  sign 
judgment,  it  is  signed  as  on  the  day 
preceding  the  Essoign  day  of  Mi- 
chaelmas Term.  fVange^  t.  More^ 
M.  33  6?.  3.  65 

5.  If  defendant,  irhen  under  an  order 
to  plead  isfiuably,  put  in  a  plea,  tho* 
informal,  which  goes  to  the  substance 
of  the  action,  the  plaintiff  cannot 
sign  judgment  as  for  want  of  a  plea. 
Theilussony.  Smithy  IL  33  G.  3.  152 

6.  If  defendant  do  not  rejoin,  the 
plaintiff  may  strike  out  the  prerious 
pleadings,  and  enter  judgment  as  for 
want  of  a  plea.  Petrie  v.  FUzroy^ 
H.  33  G.  3.  ibid. 

7.  Bail  above  may  be  put  in  on  a  dies 
non  Juridicus.  Baddeley  t.  Adams^ 
H.  33  G.  3.  170 

8.  A  bill  may  be  filed  against  an  attor- 
ney in  the  Vacation.  Waghorne  v. 
Fields^  E.  33  G.  3.  173 

9.  The  four  days  to  plead  in  abatement 
are  inclusive.  H arbor d  t.  Perigul^ 
E.  33  G.  3.  «10 

10.  The  Court  will  not  set  aside  a  tes- 
tatum  capias  ad  satirfadendutny  sued 
out  withoui  an  original  capias  to  war- 
rant it,  though  a  writ  of  error  has 
been  brought,  if  a  capias  ad  satis^ 
faciendum  have  been  afterwards  sued 
out,  returned,  and  entered  on  the 
roll.  Mitstead  v.  Coppard,  E.  33 
G.  3.  272 

11*  A  co^fiopi/ by  the  principal,  with- 
out notice  to  the  bail,  does  not  dis- 
charge the  bail.  Hodgson  r J* Nugent, 
E.  33  G.  3.  277 

12.  If  a  person  having  privilege  of 
parliament  be  in  the  King's  Bench 
prison,  a  declaration  may  be  filed 
against  him.  as  being  in  custody  of 
the  marshal!,  and  no  summons  need 
be  issued  against  him.  Jackson  v. 
Mackreth^  T.  33  G.  S.  361 

13.  A  summons  is  generally  issued  to 
bring  the  party  into  court :  but  it  is 
unnecessary  when  the  defendant  is 
already  in  the  custody  of  the  marshal. 

362 
Vol.  V. 


14.  When  a  defendant  is  brought  up 
on  an  attachment  for  a  rescue,  it  is 
the  practice  of  the  Court  to  put  ,in- 
terrogatories  to  him,  (bo*  he  do  not 
deny  the  charge  in  the  afhdafitSy 
unless  the  prosecutor  wave  putting 
them.  Ji.  V.  J.  Hartley^  T.  33  G.  3. 

Page  36« 

15.  If,  upon' the  return  of  non  est  in^ 
venius  4o  the  ca.  sa.  the  plaintiff  pro- 
ceed against  the  bail,  and  deliver  a 
declaration  conditionally,  the  bail 
cannot  apply  to  the  Court  to  stay 
proceedings  on  payment  of  the  debt 
and  coFts  of  the  original  action  only, 
but  mast  also  pay  the  costs  of  the  se- 
cond action,  tho'  the  bail  tendered 
the  original  damages  and  costs  be- 
fore the  end  of  eight  days  from  the 
return  of  the  ca,  sa,  within  which 
time,  by  the  practice  of  the  court, 
they  might  have  discharged  them- 
selves by  surrendering  their  princi- 
pal.    Vtrigal  V.  Meiiisfi^  T.  33  G.  3. 

363 

16.  Bail  may  render  the  principal  be- 
fore the  return  of  a  rule  against  the 
sheriff  to  bring  in  the  body,  before 
they  have  justified,  giving  notice  of 
such  render  to  the  plaintiff's  attor- 
ney.     Reg.  Gen.  T.  33  G.  3.        368 

17.  So  they  may  render  the  principal 
after  an  assignment  of  the  bail  bond, 
tho'  they  have  not  justified.  Edwin 
V.  Aliens,  M.  34  G.  8.  401  • 

18.  Proceedings  may  be  stayed  on  a 
bail  bond,  on  payment  of  costs,  tho* 
the  bail  surrender  the  principal  with- 
out having  justified.  Mersey  v.  Car* 
nell,  H.  34  G.  3.  534 

19.  An  attorney  (defendant)  Is  only 
entitled  to  four  days'  notice  to  plead, 
tho'  he  reside  more  than  20  miles 
distant  from  London.  Manh  v.  Flet^ 
eher,  M.  34  G.  3.  369 

20.  If  a  writ  be  returnahle  the  last  day 
of  one  term,  and  the  defendant  do 
not  justify  bail  until  the  fourth  day 
of  the  next,  he  is  not  entitled  to  an 
imparlance  to  the  third  term,  tho' 
the  plaintiff  do  not  deliver  a  declara- 
tion de  bene  ess€  before  the  Essoign 
day  of  the  second  term.  Rolleston  v. 
ScoUj  Jtf.  34  G.  3.  372 
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91.  The  plaintiff  does  not  ware  his 
right  of  signing  jodgmeDt  for  not 
paying  the  issue  money  by  giving 
notice  of  trial  after  demanding  it. 
Jones  ?.  Brjfonij  M*  31  6?.  3. 

Pag6  4O0 

n»  A  defendant  in  replevin  is  not  en- 
titled to  move  for  judgment  as  in 
case  of  a  nonsuit,  under  the  stat.  1 4 
Geo.  2.  c.  17.  s.  1.  Shoriridge  v. 
liierny  M.  34  G.  3.  ib. 

23.  A  defendant,  a  prisoner,  need  only 
give  the  plaintiff  notice  of  his  having 
filed  a  plea,  when  he  pleads  at  an 
earlier  time  than,  by  the  rules  of  the 
Court,  he  is  compellable  to  plead. 
Rmholm  ▼.  Chqi/nany  M.  31  6r.  3. 

473 

24.  A  pauper  plaintiff  is  not  entitled  to 
the  issue  money;  and,  if  he  sign 
judgment  because  the  defendant  does 
not  pay  it,  the  Court  will  set  aside 
the  judgment.  Codron  t.  Hayman^ 
IL  34  G.  3.  509 

25.  One  of  two  plaintiffs  died  before 
interlocutory  judgment,  but  the  suit 
went  on  to  execution  in  the  name  of 
both ;  after  this,  and  after  a  motion 
to  set  aside  the  proceedings  for  this 

.  irregularity,  the  Court  permitted  the 
plaintiff  to  suggest  on  the  roll  the 
death  of  the  other  before  interlocu- 
tory judgment,  and  to  amend  the 
ctf.  sa.  without  paying  costs.  Nezm^ 
ham  V.  Lav,  E.  34  G,  3.  d77 

26.  If,'  on  exception  to  bail,  notice  be 
given  of  other  bail,  only  one  of  whom 
justifies,  and  the  names  of  the  former 
still  remain  on  the  bail  piece,  the 
former  may  surrender  the  principal. 
R.  V.  The  Sheriff  of  Essex^  E.  34 
G.  3.  633 

27.  The  rule,  requiring  a  term's  notice 
of  proceeding,  does  not  extend  to  a 
motion  for  judgment,  as  in  case  of  a 
non-suit.  Doe  d,  Phillipi  v,  Moses j 
£.  34(y.  3.  634 

28.  [f,  after  a  plea  in  abatement,  the 
plaintiff  entipr  on  the  roll  quod  billa 
cassetur  et  defendens  eat  sine  die^  he 
may,  at  any  time  during  the  same 
term  in  which  the  writ  is  returnable, 
deliver  a  declaration  by  the  by, 
against  the  defendant.  Mitks  T.  An^ 
drewsy  E.  34  G,  3.  ibid* 


20.  The  plea  of  $olmi  ad  dkm  AoA^ 

be  delivered,  and  ought  not  to  be 

entered   in  the  general  issao  book. 

Lockhart  v.  Maekreihy  T.SAG.^. 

PageG^i 

30.  Bat  if  the  defendant,  who  H  enti- 
tled to  an  imparlmnce,  do  enter  such 
a  plea  in  the  general  issue  book  be- 
fore the  plaintiff  is  entitled  to  a  pleij 
It  operates  as  a  waver  of  the  impar- 
lance, and  enables  the  plaintiff  U 
sign  judgment  as  for  want  of  a  plea. 

661 

31.  The  Court  will  not  stay  proceed- 
ings pending  a  writ  of  error  oq  a 
judgment  of  non-snit,  without  some 
decltration  of  the  party,  &c.  tbsi 
the  writ  of  error  was  brought  for  de- 
lay.    LeveU  V.  Perry,  T.  34  G.  5. 

659 
3'>.  But,  if  the  defendant's  attoroej 
has  declared  that  the  writ  of  error 
was  brought  for  delay,  or  if  he  has 
used  expressions  equivalent  to  such  s 
declaration,  the  Court  will  stay  the 
proceedings  pending  a  writ  of  error. 
Masterman  v.  Grantj  2\  34  G.  3. 

714 
^  33..  If  the  plaintiff  hold  two  defend- 
ants  to  bail  on  a  joint  writ,  and  de- 
clare  against  them  severally,  tbe 
Court  will  set  aside  the  proceedings. 
Mots  V.  Birchj  T.S4G.X         72? 

PREFERENCE, 
See  Execution,  No.  1. 

PRESCRIPTIOxV, 

See  Common,  No.  1.  3, 4^  5,  6.  Vvkt^ 
No.  1,  2,  3. 

PRINT, 

See  Copyright. 

PRISONER, 

See  PnACTicE,  No*  U. 

PRIVILEGE, 

See  AaresT)  No.  3.  Practice,  No.  13> 
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PROCEDENDO. 

If  an  indictment  for  felony  has  been 
removed  here  from  an  inferior  court, 
in  order  to  issue  process  of  outlawry 
upon  it,  and  the  party  accused  come 
in,  this  Court  will  award  a  procedendo 
to  carry  the  record  back.  jR.  ▼. 
Perrtf,  H.  34  G.  3.  Page  478 

PROMISSORY  NOTES, 
Se€  Bill  op  Exchange. 

PROMOTIONS. 

1.  Gties  Rooke^  Esq.  one  of  the  King's 
Serjeants,  to  be  one  of  the  Judges  in 
the   Common    Pleas ;/  and  knighted. 

360 

2.  Soulden  Lawrence^  Esq.  Serjeant  at 
Jaw,  to  be  one  of  the  Judges  in  the 
Common  Pleas ;  and  knighted.      549 

3.  And  afterwards  to  be  one  of  the 
Judges  of  this  Couit  in  the  room  of 

•  Mr.  Justice  Bullery  who  went  into 
the  Common  Pleas.  636 

4.  S.  Heywood^  Esq.  and  J.  fVilliams^ 
Eiq.  to  be  Serjeants.  ib. 

PROTEST, 
See  Bixx  of  ExcHANaE,  No.  3. 


Q. 

QUO  WARRANTO  INFORMA- 
TION, 

See  Corporator.    Costs,  No.  6. 

There  most  be  an  user  as  well  as  a 
claim  of  a  franchise,  in  order  to 
found  an  application  for  an  informa- 
tion in  nature  of  a  quo  warranto^ 
stating  that  the  defendant,  who  was 
elected  to  an  office,  had  tendered 
himself  to  be  sworn  in,  is  not  suf- 
ficient. R.  y.  WhitueU^  M.  33  G.  3. 

85 


R. 

RATE, 

See  Mandamus,  No.  6.  Poor-rate* 
Riot  Act,  l^o.  3.  5,  6. 

RECEIVER  of  stolen  Goods. 

1.  In  an  indictment  against  a  receiver 
of  stolen  goods  for  a  misdemeanor, 
it  is  not  necessary  to  aver  that  the 
principal  has  not  been  convicted.  R. 
T.  Buxfer^  M.  33  6?.  3.  Page  83 

S.  But  sUi  h  a  fact  is  matter  of  defence 
to  be  proved  by  the  defendant,      ib. 

RECOVERY, 
See  Devise^  No.  8. 

If  a  tenant  in  tail  bif  purchase  under  a 
settlement,  made  by  his  ancestor  ex 
parte  maternA^  suflfer  a  recovery,  and 
declare  the  uses  to  himself  in  fee,  he 
takes  the  fee  as  a  purchaser  descend- 
able to  his  paternal  heirs.  Roe  d. 
Crow  T.  Baidwere^  H.  33  6?.  3.    104 

%  If  tenant  in  tall  by  descent  from  the 
^  maternal  ancestor,  suffer  a  recovery, 
and  declare  the  uses  to  him^elf  in 
fee,  the  estate  will  descend  to  the 
heirs  ex  parte  matemi;  whether  it 
be  copyhold  or  freehold.  ib. 

3.  The  nature  and  operation  of  com- 
mon  recoveries,  stated  and  explained 
at  large.  Martin  d.  Tregonwell  v. 
Strachan^  H.  10  G.  ^.  107  n. 

4.  Tho'  the  deeds  to  make  a  tenant  to 
the  prcBcipe  be  not  executed  till  after 
the  execution  of  the  writ  of  seiamy 
still  the  recovery  will  be  good  by 
14  G.  9.  c  20.  if  the  deeds  be  exe- 
cuted in  the  term  in  which  the  r<>- 
covery  is  suffered.  Goodright  d. 
Burton  v.  Rigbyy  m  Error^  E.  33 
G.  3.  i7f 

RELEASE, 
See  Marriage. 

REMAINDER, 
See  Devise.    Limitation. 
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1.  The  limitations  in  a  deed  were  to 
trustees  to  the  u«e  of  A.  and  £.  for 
their  liTe*<,  remainder  to  the  use  of 
the  child  or  children  of  B.  in  tail,  as 
tenants  in  common ;  *^  and  in  ca«e 
any  such  child  or  children  should  die 
without  issue  of  his,  her,  or  their 
bodies,  then  the  part  of  such  child 
should  be  and  remain  to  the  use  of 
the  surviving  child  or  children  of 
B.  and  ttie  heirs  of  his,  her,  or  their 
bodies  issuing;  ami  in  case  all  the  said 
children  should  die  without  issue,'* 
&c.  then  to  A*  in  fee ;  held  that  the 
deed  created  crOss-femainders  be- 
tween thd  children  of  B. ;  and  that, 
on  the  death  of  one  without  issue,  his 
share  vested  in  a  surviv  ag  child  and 
the  heir  of  one  deceased,  as  tenants 
in  common.  Doe  d.  Watts  t.  WatnC' 
Wright,  M.  34  G.  3.  Page  427 

i.  Cross-remainders  in  a  deed  cannot 
b6  raise4  by  implication  ib. 

And  Doe  d.  Tanner  ▼.  Dorwellj  //. 
34  &  3.  521 

5.  But  they  may  by  the  general  words 
that  there  shall  be  cross-remainders. 

431 

4.  for  no  technical  precise  form  of 
words  is  necessary  to  create  them. 

ibid. 

REMOVAL, 
Set  OWietk,  No.  a. 

RENT, 

See  FoxniD  Breach,  TEtiANr  in  •Coir- 
mom. 

REPLEVIN, 
See  Pragtige,  No.  1%. 

1.  A  defendant  in  replevin  is  entitled 
t6  an  assignmetit  of  the  repifevin- 
bond,  if  the  plaintiff  in  replevin  do 
not  appear  in  the  county  court  and 
prosecute  accordin^r  to  th^  condition. 
Dias  V.  Freeman,  E.  33  6.  3»      196 

%  And  he  may  sue  on  the  bond  as  as- 
signee of  the  sheriff  in  the  superior 
courts,  though  the  replevin  be  not 
KinoTed  ont  of  the  county  court. 

ibid. 


RESCUE, 

See  Attachment,  No.  2. 

RRSTITUTION. 

If  goods  be  obuiaed  from  J.  by  fraud, 
and  pawned  to  B.  without  notice, 
and  A.  prosecute  the  offender  to  con- 
ttclioii,  and  get  possession  of  iiU 
goods,  B.  may  maintain  trover  for 
them.  Parker  v.  Patrick,  E.  33 
G.  3.  Page  175 

RETURN, 
See  Habeas  Corpus. 

REVOCATION, 
See  6i.NEBuPT,  No.  14.     Will,  No- 
1,  2,  3. 

RIOT  ACT. 

1.  To  support  an  action  against  the 
Hundred  for  damages  on  the  1  G.  I. 
st^  %  c  5.  for  the  riotous  demolition 
of  a  house,  it  is  not  necessary  to 
prove  that  1^  rioters  were  assembled 
at  the  time.  Pritchitt  v.  Waldron, 
M.  33  G.  3.  14 

2.  Such  an  action  is  maintainable  by  a 
trustee,  in  whom  the  legal  estate  is 
vested  for  existing  pvtposes,  and  (as 
it  seems)  even  by  a  bare  trustee  of 
a  satisfied  term.  ib. 

3.  An  order  of  justices  for  the  levying 
of  money  upon  the  inhabitants  of 
an  hundred  under  the  riot  act,  di- 
recting that  the  money,  when  levied, 
shall  be  paid  into  the  hands  of  a 
banker,  subject  to  their  further  or- 
der, is  bad.  R.  v.  Inhabitants  of  (he 
Hundred  of  Ilalfshire^  T.  33  G.  X 

341 

4.  The  money  should  be  directed  to  be 
paid  to  the  party  entitled.  ib. 

5.  A  Writ  of  execution  sued  out  by  the 
party  who  has  recovered  damages 
against  the  hundred,  and  delivered 
by  the  sheriff  to  thd  justices,  is  a 
good  foundation  for  an  order  to  lefy 
the  amount^S'aii^.  it. 

0.  The  order  for  levying  the  damages 
ought  to  be  upon  the  inhabitaati  of 
the  ^^  townsy  ptrishes,  TiUages,  and 
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bainlets,"  pursuant  to  the  27  Eiiz. 
and  not  upon  the  inbabUants  of  the 
*'*'  di«itrfct$  and  parit>b«9"  within  the 
huudied.  Pag^  341 

RULES  OF  COURT. 

1.  Bail  may  render  the  principal  before 
the  return  of  a  riile  against  the  nhe- 

•  riff  to  bring  in  the  body,  before  they 
have  justified,  giving  notice  of  surh 
render  to  the  pbiotitf's  attorney.  71 
33  G.  3.  368 

^.  No  person  can  be  admitted  an  attor- 
neyy  unless  one  full  term  previous  to 
the  term  in  which  he  applies  to  be  ad- 
initt<*d  he  enter  iu  a  book  at  each  of 
the  Judge's  chambers  his  name  and 
place  of  abode,  and  aUo  the  name 
and  place  of  abode  of  the  attorney 
to  whom  he   has  been  articled.  T. 

33  G.  3.  ib. 

3.  Interrogatories,  ei^hibited  to  a  person 
against  whom  an  attachment  has  been 
ordered,  must  be  signed  by  counsel. 
if.  34  e.  3.  474 

4.  When  an  attachment  issues,  in  order 
io  compel  a  person  to  answer  upon 
interrogatories,  the  name  of  the 
cause  must  be  inserted  in  the  peremp- 
tory motions  for  the  oeit  term.    H. 

34  G.  3.  723  < 


SALE, 
See  Venbok  and  Vendeb. 

SERJEANT  AT  LAW, 

See  Promotions,  No.  4. 

SESSIONS, 
See  Poob-Ratx,  No.  4. 

Justices  at  Sessions  appointed  a  com- 
mixtee  of  \%  magistrates  to  inspect 
the  state  of  a  county-bridge,  and  to 
make  ^ny  new  contract  for  repairing 
or  rebuilding,  to  be  executed  by  the 
clerk  of  the  peace  on  behalf  of  the 
couaty  ;  afterwards  they  made  an 
order,  adipptiog  a  contract  for  re- 
biuUdiiigy  |Hrc^flf4  hj  tki^  omnXU 


tee,  and  directed  to  be  prepared  by 
the  clerk  of  the  peace  ;  which  con- 
tract having  been  afterwards  exe* 
cuted  by  the  clerk,  the  justices,  at  a 
subsequent  Sessions,  con  firmed  all  the 
resolutions  of  the  committee,  and 
ordered  the  clerk  to  perform  their 
directions  in  respect  to  the  contract ; 
the  acts  of  the  committee  so  con* 
firmed  are  the  acts  of  the  Sessions, 
and  the  authority  given  to  the  com- 
mittee and  exercised  by  them,  is  not 
such  a  delegation  of  power  by  the 
Sessions,  as  will  invalidate  their  or« 
ders.  Jl.  V.  The  Jwtices  ofGlamor^ 
garahire,  T.  33  G.  3.  Page  a7» 

SETTLEMENT, 

See  Certificate,  No.  1.  4.  iS'ee  Evi- 
dence, No.  19,  20. 

A  settlement  gained  by  a  Scotchman 
some  years  after  his  son  had  left  his 
family,  and  enlisted  in  the  army,  is 
not  communicated  to  the  son.-  R. 
V.  The  Inhalnianis  of  Sianvoix,  7\ 
34  G.  3.  670 


-BY  APPRENTICESHIP. 


1.  If  A.  serv^  seven  years  as  an  ap- 
prentice, and  there  be  no  indenture, 
he  cannot  gain  a  settlement  either  as 
an  apprentice  or  as  a  yearly  servant, 
R.  ▼.  The  InhMtarUs  of  Margtam. 
H.  33  G.3.  153 

2.  If  an  apprentice  live  with  his  master 
40  days  in  A.  then  40  days  in  Bi 
and  then  one  day  in  A.  he  is  settled 
in  A.  K.  ▼.  The  InhabitanU  of 
Brtghthelmsione^  E.  33  G.  3.      188 

BY  CERTIFICATE, 


1.  The  apprentice  to  a  master  living  at 
A'  vf  ho  has  a  certificate  from  B,  but 
not  delivered  to  the  parish  officers 
of  A.  may  gain  a  settlement  by 
such  apprentircM»hip.  JR.  v.  The  In- 
habUanie  of  Wenhley.  H.  33  G.  3. 

154 

2.  If  a  parish  certificate  be  granted  to 
A.  and  to  B«,  G*  and  D.  his  child- 
ren, by  name,  i?.'s  residence  in  the 
certificated  parish  is  protected  by  it, 
although  be  afterwards  marry  and 
ltT«  separale  from  his  father.    R.  ▼• 

The 
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Hie  IfihabUanti  of  Tesierton^  E.  33 
e.  3.  Page  25S 

3.  The  parties  producing  on  an  appeal 
at  the  sessions,  a  parish  certificate  of 
30  yeirs'  date  need  not  give  any  ar. 
count  of  it:  the  bare  production  of  it 
is  rofficient.  R,  v.  The  Inhabitants 
oj  Rifton^  E.  33  6r.  3.  259 

4.  A  parish  certificate  extends  to  a  wife 
married  after  it  is  granted :  and  no 
apprentice  to  such  wife  after  the  hus- 
band's death  can  gaiu  a  settlement  in 
the  certificated  parish  by  12  Ann, 
St.  1.  c.  18.  R.  Y.  The  Inhabitanis  of 
Hampton,  £.  33  Cr.  3.  26*0 

5.  A  certificate  is  not  abandoned  by  a 
temporary  absence  of  the  certificated 
person;  as  where  he  goes  to  anothei 
parish  on  a  visit,  or  on  occasional 
business.  R,  t.  The  Inhabitants  of 
St.  MichaePsy  11.  34  G.  3.  52S 

6.  But  where  he  leaves  the  certifi raited 
parish  with  all  his  family,  and  take' 
up  his  residence  in  another  parish,  i( 
is  abandoned ;  though  he  again  return 
to  the  certificated  parish  after  au  in- 
terval of  two  years.  ib. 

7.  When  the  son  of  a  certificated  per- 
son  marries,  and  lives  in  a  house  of 
his  own,  he  ceases  to  be  under  the 
protection  of  the  certificate,  and  may 
gain  a  settlement  in  the  certificated 
parish  by  being  rated.  R.  v.  The 
Inhabiianis  of  Heath,  E.  34  G.  3. 

583 

mr-'  6T  HIRING  AND  SERVICE, 
$ee  SsTTLEMEirr  by  Apprenticesuif, 

JflOi^ 

1.  A  service  under  a  hiring  for  five 
years  as  a  colt  shearman,  to  work  Vi 
hours  each  day,  will  not  give  a  set- 
tlement. Jl.  T.  The  InhabUanis  of 
North  Nibte^^  M-  33  6?.  3.  21 

9.  A  settlement  may  be  gained  by  serv- 
ing a  year  under  different  hirings,  if 
one  of  them  be  for  a  year,  though 
there  be  not  40  days*  service  under 
the  yeariy  hiring.  R.  v.  The  Inha- 
bitants of  Adson^  11.  33  6r.  3.        *08 

3.  A.  clubbed  with  B.  for  three  year^, 
(which  signifies  one  person  contract- 
ing to  serve  another  for  the  pnrpost* 
of  being  taught  some  art  or  trade) 


and  also  agreed  to  do  any  work  that 
^  R  set  him  about :  held  that  ^.  gained 
a  settlement  by  serving  B.  under  this 
contract  for  a  year.  jR.  v.  The  /»- 
habitants  of  Cvttishally  E.  3s  G  3. 
Page  193 

4.  A  hiring  to  serve  for  3^.  and  9d» 
per  Week,  with  a  libeity  of  parting 
on  a  month's  notice,  is  a  gen*»ral 
hiring  ;  and  the  pauper  <e^ving  a  year 
under  it  gains  a  spttlement.  JR.  v.  The 
Inhabitanis  of  IlamprestoUj  E  3S 
G.  3-  205 

5.  If  a  husbandman  ^erve  for  a  year,  tft 
is  stronc;  evidence  from  which  tlie 
justices  at  the  S  'ssions  may  presume 
that  he  s*»rvpd  under  a  \ early  hiring. 
R.  V.  Tlie  Inhabitants'  of  Ltfth,  T. 
3.i  6?.  3.  3^7 

6.  So  where  a  servant  had  l«Ted  three 
year^  in  service  with  the  «a me  master, 
held  that  it  was  evidence  from  which 
the  justices  migHt  infer  a  yeaily  hir- 

4  ing,  though  it  a^jpeared  that  at  first 
the  servant  was  only  hired  for  part  of 
a  year.  R.  v.  The  Inhabitants  of 
Long  lVhaiton,M.  34  G.  3.         447 

7.  So,  if  a  servant,  after  seiving  a  ye.'r, 
part  of  which  was  under  a  r*tro*pec- 
tive  hiring,  so  that  no  settlement  could 
be  gained  under  it,  continue  in  ser- 
vice part  of  another  year,  the  ju«>tices 
may  presume  hiring  for  a  «(*rond 
year.  R.  v.  The  Inhabitants  of  Uales^ 
T.  34  G.  3.  668 

8.  A  yearly  servant  served  40  days*  in 
A.  then  40  days  in  U  and  after- 
wards returned  to  his  father's  hou«e 
in  A.  for  the  tnree  last  day«  of  the 
year;  held  that  he  was  setileil  in  A. 
R.  V.  The  Inhabitants  of  UndtrmiU 
beck.M.  31  G:  3.  387 

9.  A  widower,  having  a  son  who  has 
no  settlement  of  his  own,  cannot  gain 
a  settlement  by  hiring  and  service  for 
a  year,  though  the  son  be  hired  for 
a  year  on  the  same  day  when  the  fa- 
ther is  hired,  and  serve  that  year. 
R,  V.  The  Inhabitants  of  New  FoTfst^ 
II.  34  G.  3.  478 

10.  A.  went  into  the  service  of  J3. 
without  making  any  terms  at  the 
time ;  a  few  days  afterwards  B. 
agreed  to  find  A.  in  meat,  drink  and 
clothes,  but  no  money  :  A.  continued 

I    in  the  service  31  half-years,  when 

•fce 
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she  was  di^^mis^ed  by  B.;  held  that 
this  was  a  general  hiring,  and  th^  it 
confer  ed  a  s*ttleiiif nt  on  A.  R>  ▼. 
The  Inhabitants  of  kVorfeld,  H.  34 
G.  3.       ^  Pf'?^  506 

11.  A  yearly  senrant,  being  deprived 
of  his  reason  4)  days  before  tue  end 
of  the  year,  was  taken  home  b>  hi- 
father  who  lived  in  another  pamh, 
and  who  received  the  wages  for  the 
whole  year;  held  thaf  the  servant  was 
settled  in  the  master's  parislit  though 
he  continued  in  his  father's  house 
during  the  remainder  of  the  yi^ar. 
JR.  V.  The  Inhabitants  of  Sutton,  T 
34  G.  3.  657 

la.  A.  wasTiired  nt  Martinmas  to  peiv*- 
in  husbandry  for  a  year,  at  the  wages 
of  8/.;  in  the  middle  of  the  year  he 
married,  and  then  agreed  to  serve 
his  master  as  a  hind  for  a  year  from 
that  lime  at  the  wages  of  ds,  per 
week,  and  he  was  to  live  out  of  his 
roaster's  family,  but  at  another  farm 
in  the  same  parish  belonging  to  his 
master;  it  was  held  that  the  former 
agreement  was  dissolved  by  the  latter, 
and  that  A»  did  not  gain  a  settlement 
by  serving  under  those  contracts.  JR. 
V.  The  InhnbUants  of  Great  Chiiion, 
T.  34  G.  3,  672 

BY  RATE. 

Id  a  settlement  case  depending  upon 
the  pauper's  being  rated,  the  justices 
at  sessions  must  state  as  a  fact  whe- 
ther the  landlord  or  tenant  were  rated 
[the  names  of  both  being  on  the 
rate] ;  and  if  they  only  state  the  evi- 
dence of  that  fact,  this  Court  will 
send  the  case  down  ta  be  re-stated. 
R,  V.  The  Inhabitants  ofRainham^  E. 
33  G.  3.  1^^ 

BY   A  TENEMENT  of  10/. 

per  Ann, 

1.  In  order  to  gain  a  settlement  by  40 
days*  residence  on  a  tenement,  the 
party  must  stand  in  the  relation  of  te- 
nant  of  the  premises  during  the  whole 
time.  -R.  V.  The  Inhabitants  of  South 
Lynn,T.  84  G.  3.  664 

5,  So  that  a  residence  of  38  days  by  a 
widow  on  a  tenement  o£  10/.  a  year 


cannot  be  coupled  with  a  repidonce  on 
the  same  tenement  with  her  husband 
for  16  days  preceding,  so  as  to  give 
her  a  settlement.  Page  664 

SET-OFF^ 

See  Baxkrum,  No.  1. 

A  debt  due  to  a  defendant,  as  a  sur- 
viving partner,  may  be  set  o£f  against 
a  demand  on  him  in  his  own  right. 
sapper  V.  Stidsfonej  H.   34  G.  3. 

493 
SHERIFF, 

See  Arrest,  No.  1,  2. 

1.  If  a  sheriif,  having  arrested  a  de- 
fendant on  mesne  process,  keep  him 
in  his  custody  after  the  return  of  the 
Writ,  and  then  carry  him  to  prison, 
h9  is  not  liabje  to  an  action  on  the 
case  as  for  an  escape ;  if  the  j,ury  find 
that  the  plaintiff  has  not  been  delayed 
or  ptejuHiced  in  his  suit.  Plank  v. 
Anderson,  Af.  33  G.  3.  37 

2.  If  a  sheriff  levy  under  tiji.fa.  be  is 
entitled  to  poundage,  though  the 
parties  compromise  before  he  sells  any 
of  the  defendant's  goods.  Aichin  v. 
H^eUs.  Af.  34  G.  8.  470 

3.  And  if  after  such  compromise  either 
party  rule  the  sheriff  to  return  the 
writn  the  Court  will  dischai^e  that 
rule  with  costs,  to  be  paid  by  the 
party  obtaining  it.  ib. 

4.  A  sheriff  ought  not  to  be  ruled  to 
bring  in  the  body  until  the  day  after 
the  expiration  of  the  rule  to  return 
the  writ ;  and  if  he  be,  and  be  at- 
tached for  not  obeying  it,  the  G)urt 
will  set  aside  the  attachment  for  ir- 
regularity, llutchins  V.  Hirdj  H. 
34  G.  3.  479 

SHIP. 

If  a  ship  be  seized  as  forfeited  nnder 
the  Navigation  Act  12  Car.  2.  c.  18. 
by  a  governor  of  a  foreign  country 
belonging  to  Great  Britain,  the  owner 
cannot  maintain  trespass  against  the 
party  seizing,  although  the  latter  do 
not  proceed  to  condemnation  ;  for  by 
the  forfeiture  the  property  is  devested 
out  of  the  owner.  Wilkins  v.  Des* 
pardyU.  83  G.  3.  112 
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SIMONY. 
Si€  EvippNCEi  No.  2. 

SMUGGLED  GOODS, 

See  FoKFEiTURE,  No.  2,  3. 

The  vendor  of  goods  abroad,  having 
packed  them  up  by  order  of  the  buyer 
in  a  particular  manner  for  smuggling 
them  into  this  country,  and  knowing 
at  the  time  that  they  were  to  be 
smuggled,  cannot  recover  the  value 
of  them  against  the  buyer,  although 
he  was  not  concerned  in  the  risk  of 
importing  the  goods  in  this  country. 
Wa^meii  v.  Meedj  E.  34  G.  3. 

Page  599 

SOLDIER, 

$€€  Evinp^cE,  No.  19,  20. 

t.  A  soldier  in  actual  service  may  be 
committed  to  prison,  for  want  of 
sureties,  under  the  6  6r.  2.  c.  31., 
for  being  the  father  of  a  bastard  child. 
JR.  V.  Bowen^  Hr  33  G,  3.  156 

t.  Qtf.  Whether  the  Court  will  grant  a 
uritorari  to  remove  an  order  of  ses- 
aions,  by  which  a  soldier  is  continued 
in  custody  under  such  a  charge  ?     ib. 

3.  The  clause  in  the.  Mutiny  act,  which 
exempts  soldiers  from  arrest  in  cases 
where  the  demand  is  under  20/.,  h 
confined  to  civil  actions.  .ib. 

STAGE  ENTERTAINMENT, 

See   AOREEMENT,   No*  2-     C0fY|lIQ|<T, 

No.  6. 

STAJ«(P, 

Se^  Anku^tiT)  No.  13- 

1.  A  letter  written  by  a  son  who  ma- 
naged his  mother^B  trade  for  her  to  a 
creditor  of  her's,  containing  a  pro- 
mise to  pay  her  debt^  need  not  be 
stamped  by  tlie  23  (?.  3.  c.  58.  as 
falling  within  the  exception  in  the 
32  6r.  3.  c.  51.  by  which  leftens  be- 
tween persons  carrying  on  trade  are 
exempted  from  the  amy.  Mackenzie 
v.  Banks^  E.  33  G.  3.  176 

2.  A  bill  was  drawn  on  a  proper  stamp, 
dated  2d  of  September^  payable  21 
days  after  date  3   it  was  afterwards 


altered  aqd  made  payable  51  days  af- 
ter date;  and  on  the  30th  of  Sqiiem* 
oer  was  again  altered  to  21  day^^  after 
date,  and  the  date  brought  forward 
to  the  14th  of  September  \  held  that 
the  bill  should  have  had  a  new  stamp, 
though  the  alterations  were  made 
with  the  cons^ent  of  the  acceptor  be- 
fore the  bill  was  negotiated.  fi#ir* 
vumi.  NieboU,  IL  34  G.  3.  Puge  537 

STATUTES  cUed  or  commented  ifxnt- 
Henry  VIII. 


6.  c.  6.  Indictment. 
27.  c.  10.  #.  1.  Uses. 
34  &  35.  c  4.  Bankrupt. 
35.  c.  6.  Jury. 

478 
105 

468 

Edward  VI. 

2  &  3.  c.  13.  Tithes. 

260 

Elizabeth. 

5.  c,  4.  Apprentice. 
13.  c  5.  Fraudulent  execution. 

515 
421 

—  c.  7. 1.  I.  Bankrupt. 

—  c.  7.  s.  10.  Bankrupt. 
18.  c.  3.  BasUrd. 

27.  c.  13. 

43.  c.  2.  Poor. 

"SA  A. 

676 
291 
156 
343 

594 

Phili?  and  Mart. 

4  «^  5.  c.  7. 

45S 

James  I. 

~ 

1.  c.  15.  $.  14  Bankrupt. 
3.  c.  15.  London, 
7.  c.  4.  Bastard. 

198 
535 
157 

CUARLBS   n. 

12.  c.  18.  Navigation  Act.                112 
13  &  14.  c.  12.  Settlement.                99 
16.  c.  4.  Dissenters,                           542 
22.  c.  1.  Dissenters.                              id, 
22.  c.  8.  s.  8.  Bushel.                         354 
22  k  23.  c.  12.  *.  2.  Com.                 ib, 
29.  c.  3.  Execution.                          458 
29.  c.  7.  Sunday.                       25.  499 

James  II. 

1.  c,  17.  f.  3.  S^lemem. 

99 
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William  &  Mary,  and  IViLtiAM  III. 

1.  c.  18.  Toleration  Act.  Page  542  14.  c 

2.  €.  5.  Pound  breach.  432  1 4.  c 

3.  c.  1 1.  5.  3.  Settlement.  99  17.  c 
5.  c.  20.  Shipping.  419  19.  c 

5  &  6.  c.  n.  «.  3.  CoMS.  33  19.  c. 

6  &  7.  c.  18.  ^.  19.  Seamen.  419  22.  c. 

7  &  8c.  32.  t^'etiire.                       457  23.  c. 
8*9.  «-  II.  C<»«^ts.                          273  24.  c 

8  &  9.  c.  1 1.  Actions  fdr  A  penalty-  24.  c. 

639.  636    25.  c. 
8  &  9.  c.  26.  C<^\x\ :  Felony.  217 

8  &  9.  «.  30.  Settlement-       ^9.  268. 

657 
0  &  10.  c.  11.  Certificate.  268 

9  &  10.  c.  41.  *.  2.     Naval  Stores. 

370,  371,  n. 

11  &  12.  c.  13.  *.  8.  Seamen  4l9 

12  &  13.  fr.  3.  c.  3.  Privilege.         362 

Anne. 

^  &  3.  c.  6.  Seamen.  419 

3  &  4.  c.  9.  Pl-ortisserj^  Notes.  483 
4.  c.  16.  *.  4.  Double  Pleading.  97 

4  &  5.  c.  17.  Bankrupt.  291 

7.  c.  20.  Memorial  of  Deeds,  &c.  642 

8.  c.  19.  Copyright  245 

9.  c.  9.  Apprentice.  465 
^.  c.  10.  s.  40.  Post-Otfice.  101 
9. 4;.  20.  Qwo  Warranto.                375 

12.  #1.  1.  c\  18.  Certificate.  266 


13.  c.  18.  s.  5.  Certiorari.      Page  279 

14.  c.  10.  Court  of  Ripquests. 


17.  *.  1.  Nonsuit 
20.  Re^bvery. 


40.  8.  10.  Naval  Stores. 
32.  Bankrupt. 
34.  Seizure  of  Ship. 
46.  (Riot-Damages.) 

11.  Perjury. 

40.  Excise. 

44.  Justice.     Notice. 

36.  Certiorari.     Stage. 


629 
53  j^ 
400 
177 
370 
198 
114 
313 
312.  317 
251 
18 


Geo.  I. 

1.  si.  2.  c  6.  Riots.  14.  343 

9.  c.  8.  9.  4.  Naval  Stores.  370 


Geo.  II. 


3.  c.  25. 
S.  c.  20. 
5.  c  90* 

6ft  c.  31. 

7.  c.  21. 

8.  c.  13. 

8.  c.  16- 

9.  C.  23. 

10.  c.  28. 

11.  c.  19. 
11».  c  28. 

\%4  €i  *9. 


*.  15.  Special  Jury 

Pilot. 

Bankrupts 


Bastard. 

Felony* 

Copyright. 

Damagei. 

Excise. 

Stage  Entertainment 

Replevin. 

Games  of  Chance. 

#.  14.  CMnty  Bri«%ei 


453 

76 

137.  209.  288. 

656 

150.  373 

169 

42 

343 

251 

242 

196 

338 

t81 


242. 

626 

27.  c.  it.  King's  Bench  Prison.       609 

Geo.  hi. 

4.  c.  60.  Gloucester  Poor.  347 

4.  c.  90.  Poor.  159 

7.  c.  38.  Copy-right.  42 

10.  c.  50.  Privilege.  362.  688 

]  3.  c.  50.  Soutkmnplon  Poor.  549 

13.  c.  71.  Coin.     Felony.  217 

13.  c.  78.  Highil^ays.       272.  626.  629 

14.  c.  78.  Party  Wall.  130 
17.  c.  26.  Annuity  Act.     9.  139.  284. 

473.  480.  597,  598.  639.  641.  678 

17.  c.  57.  Copy.right.  41 

18.  c.  19.  Costs.  356 
18.  c.  47.  Apprentice.  71  d 
4l'.  c.  74.  Gloucester  Poor.  348 

22.  c.  58.  Receiver   of    stolen   Goods. 

83 

23.  c.  68.  Stamp.  176 

23.  e.  70.  s.  30.  Notice.      Excise    Of- 
ficers. 1 

24.  sess.  2.  c.  25.  East  India  Company, 

612 

25.  c.  51.  Turnpike.     Venue.  16 

26.  c.  16.  s.  4.    EaH'India    Company. 

612 
26.  e.  57.  Eagi'InHa  Gom{MLn^.  622 
26.  e.  69.  Permit.  255 

26.  c.  60.  Tra«9f^  of  Ships.  709 

27.  c.  1.  Lotteries.  338 

31.  c.  id.  Bermonisey  Peoi^  587 

32.  c.  51.  Stamp.  176 

32.  e.  53.  Justices.  338 

33.  0.  9.  Mutiny  Act.  704 


STOLEN  GOODS, 
See  RECEtreft  or  Stolhi  Goods.  Rst« 
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Set-BAKXM* 


Sunday, 


SURGEON, 
Sea  BoKBy  No.  1. 


T. 

TENANT  FOR  UFE, 
See  Forfeiture,  No.  5,    Lease. 

TENANT  IN  TAIf^    ^ 
See  Devise.    Recovery. 

TENANT  IN  COMMON, 

A  terre-teoanl  bqlding  under  two  ter 
nants  in  common  cnnnot  pay  the 
whole  rent  to  one  after  notice  from 
the  other  not  to  paj  it;  and  if  he 
do,  the  other  tenant  in  common  may 
distrain  for  his  share.  Harrison  ▼. 
Barnby^  E.  33  G.  3.  Page  246 

TENDER, 
See  Pound  Breach. 


See  iPitoT. 


THAMF^, 


THEATRICAL   ENTERTAIN- 
MENT, 

See  Agreement,  No.  2.  .  Copy-RiGiir, 
No.  5. 


TITHES. 


1 


In  debt  ou  ^  &  3  £(/.  6.  c.  13.  for 
not  setting  out  tithes,  where  the  de- 
claration stated  that  they  were  within 
40  years  next. before  the  statute,  o/" 
right  yieUktl  and  payable  and  yielded 
and  paid,  eridence  that  the  land  had 
always  .been  remenibered  to  be  in 
paijtun?,  add  had  never  within  living 
meippry  pairl  any  tithe,  is  not  suffi- 
cient to  defeat  the  action.  Mitchell 
V.  Walker,  E.  3J  6r.  3.  •     260 

3.  But  where  the  declaration  only  stated 
that  tithe  had  been  yielded  and  paid 
40  years  before  the  statute;  and  there 


was  no  evidence  of  its  ever  iming 
been  paid  at  all ;  held  that  the  plaintiff 
could  not  recover.  LordMwff9jieldy, 
Clarke^  Af  .  9  G.  3.  C.  B.     Page  260 

2i4 
TRADE, 
See  Bond,  No.  I. 

TRESPASS, 

See  Demise,  No.  3,  4,  5.  FuBABxra, 
No.  1.  20,  21. 

^    ,  TRIAL, 

Sea  ^Ew  Trial.  • 

TROVER- 

If  goods  be  obtained  from  ^.  by  fraud, 
Rnd  pawneil^to  B.  without  notice,  and 
jdf.  prosecute  the  offender  Co  con- 
viction, and  g^  possession  of  his 
goods;  B*  may  maintain  troyer  for 
them.  Parker  yr.PairickyE.SSG.Z. 

175 

TRUSTEE, 

See  Riot  Act,  No.  2. 

TURNPIKE,  *c. 

Toll-gate  keeper  soed  for  acts  done 
under  the  26  G.  3.  c.  51.  need  not 
be  sued  In  the  county  where  the  fact 
was  committed,  as  they  must  be  nn- 
der  \SG.  3.  c.  78.  si  81 «  Bazing  v. 
Skellony  M.3^  G.  S.  16 


V. 

VARIANCE. 

1.  The  Court  will  not,  on  motion,  per- 
mit a  defendant  to  take  advantage  of 

'  a^variance  between  the  sum  mention- 
ed in  the  ac  etiam  part  of  the  lalitat 
and  the  declaration*  Turmg  v.  Jonesy 
M.  34  6?.  3.  402 

2.  Though  they  will  when  the  Tanance 
is  in  the  nature  of  the  action;  as 
where  the  plaiutiff  sues  out  a  writ 
^uare  dausumfregii^  and  declares  in 
trover.  t&> 

3..  §0  when  the  objection  is  to  the 
plaintitf's  right  of  suing,  as  if  he  sue 

oat 
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out  a  writ  in  his  own  name  and  de- 
clare as  executor*  Page  402 
4«  In  ail  action  on  a  policy  of  insurance 
the  declaration  stated  that  after  the 
rowing  of  the  policy  the  ship  sailed  ; 
the  evidence  was  that  she  sailed  be* 
fore;  held  that  the  variance  was  im* 
material.  Feppin  v.  Solomont^  H. 
34  G.  3.  496 

VENDOR  AND  VENDEE, 
See  Bill  of  Lading*' 

1.  The  property  of  goods  bonght  by  an 
agent  for  the  vendee,  delivefed  by 
him  to  the  vendee's  packer,  in  whose 
hands  they  are  attached  by  the  ven- 
dee's creditors,  revests  in  the  vendor, 
so  as  to  avoid  the  attachment^  by  the 
vendee's  having  countermanded  the 
purchase  by  letter  to  his  agent  dated 
before  such  delivery,  though  not  re- 
ceived till  afterwards,  the  vendor 
assenting  to  take  back    the'  goods. 

^  SaUe  V.  Field,  E.  33G.S.  211 

2.  L.  bought  some  tobacco  of  the 
plaintiff  to  be  paid  for  in  ready  mo- 
ney, and  the  same  day  absconded  to 
avoid  his  creditors,  leaving  *  orders 
at  his  house  to  receive  the  tobacco. 

'  The  plaintiff's  servant  afterwards 
brought  the  tobacco  to  Lrs  house 
without  demanding  the  money  :  held 
the  bankruptcy  between  the  sale  aiid 
delivery  did  not  avoid  the  sale.  Has- 
zcell  and  others  v.  Hunt  and  others^ 
Assignees  of  Lacey^  Guildhall,  E.  \1, 
(?.  3,  231 

3.  A  contract  of  sale  may  be  rescinded 
by  the  consent  of  the  vendor  and 
vendee  before  the  rights  of  other 
persons  are  concerned.  ,  Smith  v. 
FieldyM.  34  6?.  3.     •  402 

4.  But  where  the  vendee  wished  to  re- 
turn the  goods,  and  the  vendor  insti- 
tuted an  attachment  to  attach  the 
goods  in  the  hands  of  a  packer,  as  the 
property  of  the  vendee,  it  was  consi 
dered  as  an  election  by  the  vendor 
not  to  rescind  the  contract  ;  and  the 
vendee  having  since^  become  a  bank- 
rupt,  it  was  held  that  the  vendor 
could  not  recover  the  goods  from  the 
packer  in  trover.  ib. 


VEf^UE, 
See  Turnpike. 

VESTRY  CLERK, 

See  Mandamus,  No.  8.   . 

VISITOR. 

1.  If  a  visitor  of  a  college  in  one  of  the 
Universities  refuse  to  exercise  his 
visitatorial  power  by  receiving  and 
hearing  an  appeal,  this  Court  will 
grant  a  mandamus  to  compel  him. 
R.  V.  The  Bishop  oj  Elif,  II.  34  G.  3. 
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2.  But  if  he  has  heard  and  decided  On 
it,  this  Court  has  no  aathority  to 
examine  the  legality  of  the  judgment. 

t*. 

3.  The  visitor  need  not  hear  parol  evi- 
,  dence    on    such    an    appeal :     it    is 

sufficient  if  he  receive  the  grounds  of 
the  appeal  blu^  the  answer  to  it  ia 
writing.  477 

USE  AND  OCCUPATION, 

See  Evidence,  No.  2. 


WAGER. 

1.  If  a  wager  be  deposited  with  u 
stake-holder,  on  the  event  of  a  battle 
to  be  fought  by  the  parties  laying  the 
wager,  and  it  be  not  ^aid  over  though 
the  battle  be  fought,  either  party  may 
recover  from  the  stake-holder  the 
sum  deposited  by  him.  Cotton  v. 
Thurland,  M.  346?.  3.  405 

2.  Secus^  if  the  money  has  been  paid 
over  to  the  winner.  409 

WARRANT  OF  ATTORNEY^ 

See  Execution. 

WILL. 

1.  Marriage  and  the  birth  of  a  posthu- 
mous child  amount  to  an  implied  re« 
•vocation  of  a  will  of  lands  made  be« 
fore  marriage.  Doe  v.  Lancashire, 
M.  33  G.  3.  49 

2.  But 
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%  But  the  sab$equeot  birth  of  a  child  is 
not  of  itself  sufficient.  Shepherd  r. 
Shepherd^  HiL  1770.  in  the  Preroga- 
tive Court  of  Dodori*  Commons. 

Pagetb.  51.  «. 

3.  A  deed  intended  to  operate  as  ah  ap- 
pointment of  uses,  but  not  sufficient 
for  that  purpose,  may  have  the  eifect 
of  revoking  a  will,  if  the  party  ap. 
pear  to  have  had  that  intention. 
Shove  T.  Pincke,  M.  33  G.  3.      124 
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WINE, 
See  Ezcisx,  No.  3. 

WITNESS. 

1.  A  corporation  being  lord  of  a  manor, 
and  having  approved  part  of  a  com- 
mon and  leased  it,  a  freeman  is  not  a 
competent  witness  to  prove  that  a 
sufficiency  of  common  was  left  for  the 
commoners.  Burton  v.  Hinde^  E. 
S3  G.  3.  174 


3.  If  the  subscribing  witne<;s  to  a  band 
be  interested  therein  as  well  at  t^ 
time  of  the  attestation  as  at  the  trials 
he  cannot  be  examined  as  a  witiit^s 
to  prove  the  execution  ;  nor  is  proo{ 
of  bis  hand- writing  sufficient  for  that 
purpose.     Swire  v.  Bell^  M.  34  G.  3. 
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3»  But  the  hand-writing  of  fhe  obliicnr 

having  been  proved,  the  Court  refused 

to  set  aside  a  verdict  given  for  the 

plaintiff.  ib. 

4.  Where  a  subscribing  witness  is  ap- 
pointed  executor  to  the  obligee,  proof 
of  the  hand -writing  of  the  former  may 
be  given  in  an  actiod  oa  the  bond. 
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5.  A  person,  having  rateable  propertj 
in  a  parish,  but  not  rated  in  fact,  i^  a 
competent  witness  in  a  case  respecting 
the  settlement  of  a  pauper  in  that 
parish.  R.  v.  The  InhabHanis  of 
South  Lynn^  T.  34  G.  3.  m? 

WORDS, 

See  Deed,  No.  1 . 
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